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PREFACE  TO  THE  FOURTH  AMERICAN  EDITION. 


The  high  reputation  and  great  popularity  of  Daniell's  Chan- 
cery Practice  in  England  are  clearly  indicated  by  the  rapid  issue 
of  successive  editions  of  the  work  from  the  English  press.  Two 
editions — the  fourth  and  fifth — have  been  published  in  that  coun- 
try since  the  publication  of  the  third  American  edition  in  1865. 
The  intrinsic  merits  of  the  book  have  rendered  it  the  standard  of 
reference  in  English  Chancery  practice.  The  fourth  and  fifth  Eng- 
lish editions  contain  many  additions  to,  and  improvements  upon, 
the  third  English  edition.  Most  of  these  are  too  minute  to  be  speci- 
fied. The  two  most  prominent  changes  consist,  1st.  In  restoring 
to  the  work  Mr.  Daniell's  elaborate  chapter  on  "  Parties,"  nearly 
the  whole  of  which  was  omitted  in  the  third  English  edition,  under 
an  apparent  misapprehension,  existing  at  the  time  of  its  publication, 
that  the  part  omitted  had  become  unnecessary  or  obsolete  in  con- 
sequence of  the  changes  which  had  then  recently  been  made  affect- 
ing that  subject.  This  chapter  was  restored  entire  in  the  third 
American  edition  by  the  American  editor.  It  has  also  been  found 
still  necessary  to  the  work  in  England,  and  has  consequently  been 
restored,  with  additions  and  improvements,  in  the  fourth  and  fifth 
English  editions.  2d.  In  the  introduction  of  several  new  sec- 
tions, devoted  to  Cross  Bills,  Bills  of  Interpleader,  and  Bills  of 
Review,  —  upon  which  subjects  sections  had  previously  been 
introduced  into  the  third  American  edition  by  the  American 
editor,  —  and  in  the  addition  of  other  sections  upon  Bills  of  Dis- 
covery, Bills  to  Perpetuate  Testimony,  Bills  to  Impeach  Decrees 
for  Fraud,  and  Bills  to  carry  Decrees  into  Execution,  which  had 
never  before  been  published  in  any  edition  of  the  work.  All  of 
these  are  embraced  in  this  edition. 
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Frequent  references  for  forms  are  made  in  these  volumes  to 
"  Vol.  III."  By  this  is  intended  a  volume  of  English  Forms  and 
Precedents  prepared  by  Leonard  Field  and  Edward  Clennell  Dunn, 
Barristers-at-Law,  and  John  Riddle,  of  the  Master  of  the  Rolls' 
Chambers,  and  issued  as  a  companion  volume  to  the  English  work : 
such  of  these  forms  as  appeared  to  be  useful  for  American  prac- 
tice have  been  included  in  the  third  volume  of  this  edition.  Other 
valuable  forms  have  been  added. 

The  index  to  the  third  English  edition  was  extremely  meagre. 
A  much  more  copious  index  was  prepared  for,  and  appended  to,  the 
third  American  edition.  The  fourth  English  edition  was  provided 
with  a  vastly  more  abundant  index  than  the  third.  The  extent  of 
this  has  been  still  further  increased  in  the  fifth  English  edition  ;  so 
that  the  index  alone  now  occupies  over  three  hundred  and  fifty 
pages,  —  a  small  volume  of  itself.  The  arrangement  is  such,  how- 
ever, that  this  copiousness  creates  no  confusion,  but  on  the  con- 
trary secures  ready  access  to  the  most  minute  details  of  the  work. 
This  index,  thus  amplified  and  improved,  has  been  adopted  and 
followed  by  the  American  editor,  with  only  such  changes  and  addi- 
tions as  have  become  necessary  in  consequence  of  the  additions 
and  changes  made  to  the  text,  and  for  the  purpose  of  facilitating 
reference  to  the  notes  in  the  American  edition. 

In  order  that  no  available  means  of  reference  to  the  contents  of 
these  volumes  should  be  omitted  in  this  edition,  the  editor  has 
retained  the  marginal  or  side  notes,  which  were  omitted  in  the 
third  American  edition :  these,  it  is  confidently  believed,  though 
constituting  a  very  expensive  feature  in  the  publication,  will  be 
found  serviceable  to  the  profession  in  a  corresponding  degree. 

During  the  time  necessarily  consumed  in  the  progress  of  this 
work  through  the  press,  important  decisions  have  been  made  or 
come  to  the  knowledge  of  the  editor,  which  could  be  availed  of  only 
in  the  shape  of  Addenda ;  and,  in  order  that  the  benefit-  of  these 
decisions  may  not  be  lost  to  the  edition,  a  department  of  Addenda 
has  been  prepared  and  inserted  in  the  third  volume.  References 
to  it  are  made  in  the  Table  of  Oases,  and  in  the  General  Index. 

The  Table  of  Cases  will  be  found  in  the  third  volume.  In  the 
same  volume  are  the  General  Index  and  the  Index  to  the  Appendix 
of  Forms.  This  arrangement  has  been  adopted,  both  for  the  pur- 
pose of  equalizing  the  size  of  the  different  volumes,  and  also  for 
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the  purpose  of  embodying  all  the  means  and  facilities  for  reference 
in  the  same  volume. 

Over  sixteen  thousand  cases  —  about  ten  thousand  in  the  Eng- 
lish edition,  and  over  six  thousand  additional  in  the  American 
edition  —  have  been  cited  and  referred  to  in  this  work.  It  is 
scarcely  possible  that  errors  have  not  occurred  in  this  multitude  of 
citations ;  but  the  editor  has  endeavored  as  much  as  possible  to 
avoid  them,  and  it  is  confidently  hoped  that  none  of  any  importance 
will  be  found  to  exist. 

For  other  particulars,  the  reader  is  referred  to  the  Preface  to  the 
third  American  edition. 

J.  C.  PERKINS. 
October  1,  1871. 
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This  third  American  edition  of  Daniell's  Chancery  Practice 
is  based  upon  the  third  English  edition  of  the  work,  which  was 
published  after,  and  has  been  adapted  to,  the  great  and  important 
changes  recently  made  by  Acts  of  Parliament,  and  Rules  and  Gen- 
eral Order  of  Court,  -in  the  Chancery  Practice  of  Great  Britain. 
In  the  order  of  subjects  treated  in  this  work,  the  first  important 
change  has  been  made  in  regard  to  "  Parties  to  a  Suit."  Hereto- 
fore it  has  been  recognized  in  England,  and,  to  a  great  extent,  in 
the  United  States  still  is  recognized,  as  a  general  principle, "  that 
a  person  seeking  relief  in  Equity  must  bring  before  the  Court  all 
such  parties  as  were  deemed  necessary  to  enable  the  Court  to  do 
complete  justice."  "  That  the  rights  of  all  persons  interested  in 
the  subject-matter  of  the  suit  should  be  bound,  so  that  the  per- 
formance of  the  decree  might  be  perfectly  safe."  But  it  has  re- 
cently been  enacted  in  England,  among  other  provisions,  that 
"  the  Court  may  adjudicate  upon  questions  arising  between  par- 
ties, notwithstanding  that  they  may  be  some  only  of  the  parties  in- 
terested in  the  property  respecting  which  the  question  may  have 
arisen."  And  again,  "  No  suit  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  decree  is  sought  thereby."  The 
general  result  of  the  new  i-ules  in  reference  to  parties  is,  that  tech- 
nicalities of  all  kinds  are  now  banished  from  the  subject,  and  it 
is  only  necessary,  in  every  suit  in  Equity,  to  make  such  persons 
parties  as  are  clearly  and  obviously,  from  the  nature  of  the  case, 
necessary,  namely,  those  against  whom  direct  relief  is  sought; 
and  even  when  all  the  persons  against  whom  direct  relief  is  sought 
cannot  be,  or,  in  fact,  are  not  brought  before  the  Court,  the  relief 
will,  in  some  cases,  be  modified  and  granted  to  such  an  extent  and 
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in  such  form  as  is  consistent  with  justice  in  the  somewhat  defec- 
tive state  of  the  record.^  But  as  these  rules  have  not  yet  been 
adopted,  to  any  considerable  extent,  at  least  in  the  Chancery  Prac- 
tice of  this  country,  it  has  been  found  necessary  to  retain  in,  or 
restore  to,  this  American  edition  the  former  elaborate  chapter  of 
Mr.  Daniell  on  the  subject  of  Parties. 

The  comparative  simplicity  of  all  modern  proceedings  both  in 
England  and  in  this  country,  which  have  largely  diminished  the 
length  of  time  during  which  suits  in  Chancery  remain  in  Court, 
and  the  facilities  with  which,  according  to  existing  practice,  amend-  : 
ments  are  made  and  defects  remedied,  have  rendered  almost  o,bso-  * 
lete  some  of  the  divisions  and  subdivisions,  and  many  of  the  other 
distinctions  and  refinements  of  former  treatises  on  the  subject  of 
bills.  Some  important  changes  have  been  made  in  England  in  the 
forms  of  bills,  the  advantages  of  which  are  so  obvious,  that  it  may 
be  well  worthy  of  consideration  whether  they  ought  not,  in  whole  or 
in  some  modified  shape,  to  -be  adopted  in  this  country.  The  form 
of  a  bill  prescribed  by  the  14th  of  the  General  Orders  of  August, 
1862,  which  will  be  found  in  the  "  Appendix  of  Forms,"  1912-1914, 
is  a  model  of  brevity,  clearness,  and  precision.  The  bill  is  re- 
quired to  be  printed,  and  in  that  shape  filed  in  Court,  and  a  printed 
copy  of  the  bill  is  also  to  be  served  upon  the  defendant.  It  will  be 
perceived  that  the  form  of  bill  referred  to  differs  from  a  well-drawn 
bill  under  the  former  practice  in  three  important  particulars ;  name- 
ly, the  numbering  of  the  paragraphs,  the  omission  of  the  interrog- 
atories, and  of  the  prayer  for  process.  As  to  the  interrogatories,  it 
is  peremptorily  enacted  "  that  the  Bill  of  Complaint  shall  not  con- 
tain any  interrogatories  for  the  examination  of  the  defendant." 
But  the  plaintiff  is  at  liberty  to  file  interrogatories  separately  from 
the  bill  for  the  examination  of  any  defendant  from  whom  he  re- 
quires an  answer,  and  no  defendant  is  required  to  answer  the  bill 
unless  interrogatories  are  so  filed,  and  a  copy  of  them  delivered  to 
him  or  to  his  solicitor.  The  prescribed  form  of  interrogatories  will 
be  found  in  Volume  I.  p.  376.  The  necessity  for  a  prayer' for 
process  is  obviated  by  the  prescribed  mode  of  service,  namely,  by 
a  printed  copy  of  the  bill,  which  has  the  same  effect  on  the  defend- 
ant as  the  service  of  a  writ  of  subpoena. 

But  although  the  form  of  a  bill  is  thus  made  more  simple  un- 
der the  present  English  practice,  all  the  material  and  substantial 

1  See  Palmer  v.  Stevens,  100  Mass.  461. 
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parts  are  still  necessary,  and  are  elaborately  treated  as  heretofore 
in  these  volumes. 

The  service  of  a  printed  copy  of  the  bill  is  to  be  made  in  the 
same  manner  and  with  the  same  effect  as  the  service  of  a  sub- 
poena, and  the  rules  applicable  to  the  service  of  the  one  are  alike 
applicable  to  the  service  of  the  other. 

Until  the  Act  15  &  16  Vict.  c.  86,  amending  the  practice  of  the 
Court  of  Chancery,  the  general  mode  of  examining  witnesses  in 
Equity  was  by  interrogatories  in  writing,  exhibited  by  the  party 
plaintiff  or  defendant,  or  directed  by  the  Court  to  be  proposed  to 
or  asked  of  the  witnesses  ^n  a  cause,  touching  the  merits  thereof 
or  some  incident  therein.  This  practice'has,  however,  been  almost 
entirely  abolished  in  England,  and. a  new  system  substituted  in  its 
place  by  recent  statutes  and  orders  of  court. 

Under  the  somewhat  plenary  powers  conferred  upon  the  Judges 
by  the  above  Act  of  Parliament,  it  was  directed  by  the  Orders  of 
June,  1854,  that  the  plaintiffs  and  defendants  respectively  should 
be  at  liberty  to  .transfer  their  cases  respectively,  either  wholly  or 
partially  by  afiidavit,  or  wholly  or  partially  by  the  oral  examina- 
tion of  witnesses  before  an  examiner.  By  this  Act  particular  pro- 
visions were  made  both  for  the  mode  of  taking  testimony  by  affi- 
davit and  that  of  taking  it  by  oral  examination,  the  substance  of 
which,  so  far  as  they  related  to  the  mode  of  taking  evidence  by 
oral  examination  before  an  examiner,  was  adopted  by  the  Supreme 
Court  of  the  United  States  in  March,  1862,  by  an  amendment  of 
the  67th  Equity  rule  of  that  Court.  This  amended  rule  is  still  in 
force  in  that  Court,  although  it  has,  by  the  General  Orders  of  Feb- 
ruary, 1861,  been  abrogated  to  a  great  extent  in  England. 

But  under  this  amendment  testimony  may  still  be  taken  in  cer- 
tain cases  in  the  old  form,  upon  written  interrogatories  and  cross- 
interrogatories  ;  and,  as  this  latter  method  is  still  in  use  in  some 
other  courts  in  the  United  States,  it  has  been  thought  expedient 
to  preserve  the  substance  of  that  part  of  the  work  pertaining  to  it. 

It  is  not  known  to  the  American  editor  that  the  English  mode 
of  taking  testimony  by  aflBdavit  has  been  adopted  anywhere  in  this 
country. 

In  addition  to  these  modes  of  adducing  testimony,  it  is  provided, 
by  the  Act  of  Parliament  referred  to,  that  "  the  Court  may,  upon 
the  hearing  of  any  cause,  if  it  shall  see  fit  to  do  so,  require  the 
production  and  oral  examination  ^before  itself  of  any  witness  or 
party  in  the  cause." 
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This  power  conferred  upon  the  Court  of  requiring  the  produc- 
tion and  oral  examination  of  witnesses  before  itself  has  opened  the 
way  for  the.  adoption,  in  the  new  series  of  General  Orders  of  Feb- 
ruary, 1861,  of  some  important  rules  of  practice  in  regard  ■  to  the 
viva  voce  examination  of  witnesses  in  some  cases,  and  the  oral 
cross-examination  and  re-examination  of  deponents  and  witnesses 
and  parties  in  others,  before  the  Court  itself  at  the  hearing  of-  the 
cause.  Under  these  General  Orders,  the  Court  has  very  much 
limited  and  restrained  the  right  of  parties  to  require,  by  notice  or 
otherwise,  that  the  evidence  in  chief,  to  be  used  at  the  hearing  of 
a  cause,  shall  be  taken  orally ;  while  it  has  at  the  same  time  very 
carefully  fostered  and  regulated  the  mode  of  taking  testimony  by 
affidavit ;  to  which  end,  except  as  to  matters  in  reference  to  which 
evidence  in  chief  is  to  be  taken  viva  voce  at  the  hearing,  each 
party  in  a  cause  in  which  issue  is  joined  shall  be  at  liberty  to 
verify  his  case  either  wholly  or  partially  by  affidavit,  or  wholly  or 
partially  by  the  oral  examination  of  witnesses  ex  parte  before  an 
examiner,  no  party  having  a  right  to  be  present  at  the  taking  of 
such  ex  parte  examination  except  the  party  producing  the  wit- 
ness, his  counsel,  solicitor,  and  agents,  and  every  examination  so 
taken  ex  parte  is  deemed  to  be  an  affidavit. 

Under  Rule  3  of  the  General  Orders  above  cited,  "  in  any  cause 
in  which  issue  is  joined,  the  plaintiff  or  any  defendant  may  apply 
to  the  Judge  in  chambers  for  an  order  that  the  evidence  in  chief 
as  to  any  facts  or  issues  (such  facts  and  issues  to  be  distinctly  and 
concisely  specified)  may  be  taken  viva  voce  at  the  hearing,  and 
the  Judge  may  make  an  order  that  the  evidence  in  chief  as  to  such 
facts  and  issues,  or  any  of  them,  shall  be  taken  viva  voce  at  the 
hearing  accordingly  ;  and  where  any  such  order  shall  have  been 
made,  the  examination  in  chief,  as  well  as  the  cross-examination 
and  re-examination,  shall  be  taken  before  the  Court  at  the  hear- 
ing as  to  the  facts  and  issues  specified  in  such  order."  To  this  ex- 
tent, at  least,  the  practice  in  England  at  the  present  time  seems  to 
approach  the  system  which  prevails  in  Massachusetts,  of  taking 
the  evidence  in  Equity  proceedings  in  the  same  manner  as  in  suits 
at  Law.  This  mode  of  proceeding  seems  to  be  well  adapted  to  the 
trial  of  that  class  of  facts  and  issues  which  were  formerly  directed 
to  be  tried  by  a  jury  in  a  Court  of  Common  Law,  but  which  under 
the  Chancery  Amendment  Act  the  Court  itself  has  the  power  to 
determine ;   and  for  the  trial  of  that  class  of  facts  and  issues  this 


PREFACE   TO   THE   THIRD   AMERICAN   EDITION.  xiii 

mode  of  examining  witnesses  orally  at  the  hearing  may  have  been 
chiefly  intended.  In  other  cases  the  practice  of  taking  testimony 
orally  before  the  Court  at  the  hearing  goes  no  further  than  to  the 
oral  cross-examination  and  re-examination  of  deponents,  witnesses, 
and  parties  who  have  given  their  affidavits  in  some  of  the  forms 
allowed. 

I  have  been  led  to  these  observations  upon  the  different  methods 
of  taking  testimony  in  Equity  causes,  for  the  reason  that  the  sub- 
ject itself  is  not  exceeded  in  importance  and  difficulty  by  any  other 
branch  of  Chancery  Practice.  The  failure  of  the  Court  in  Eng- 
land, with  the  power  conferiged  upon  it,  in  these  frequent  changes, 
to  adopt  for  all  cases  the  same  method  of  taking  testimony  in 
Equity  which  is  pursued  at  Law,  indicates  a  settled  conviction 
that  the  method  which  is  so  well  adapted  to  the  litter  cannot  in 
general  be  applied  to  the  former,  or,  at  least,  only  so 'far  as  certain 
facts  and  issues  arising  in  Equity  hearings  are  of  the  same  general 
character,  and  present  themselves  in  the  same  general  shape  as  in 
trials  at  Law. 

By  recent  statute  in  England  the  office  of  Master  in  Chancery 
has  been  abolished,  and  the  business  formerly  conducted  in  the 
Master's  Office  is  now  transacted  under  the  more  immediate  direc- 
tion and  control  of  the  Judges  of  the  Court.  "  Proceedings  in  the 
Judges'  Chambers  "  have  taken  the  place  of  "  Proceedings  in  the 
Master's  Office.".  But  as  no  such  change  has  been  made  in  this 
country,  and  the  "  Master's  Office  "  still  exists  here,  the  chapter  in 
the  former  editions  of  Daniell  relating  to  "  Proceedings  in  the 
Master's  Office  "  has  in  substance  been  retained,  and  some  addi- 
tions have  been  made  to  it,  namely,  in  regard  to  the  rules  of 
accounting  between  mortgagor  and  mortgagee,  and  between  part- 
ners. And  as  a  large  amount  of  the  business  in  Courts  of  Equity 
in  the  United  States  is  done  at  chambers,  the  chapter  in  the  new 
English  edition  relating  to  proceedings  in  the  Judges'  Chambers 
has  been  retained  in  this  American  edition,  in  a  separate  form,  so 
far  as  it  is  not  included  in  the  chapter  on  "  Proceedings  in  the 
Master's  Office." 

And  it  may  be  added,  generally,  that  in  all  cases  where  the 
recent  changes  in  English  practice  have  caused  the  omission  of 
any  part  of  the  former  editions  of  Daniell,  which  has  been  found  to 
be,  and  still  is,  useful  in  American  practice,  the  editor  has  been 
careful  to  restore  it  or  supply  the  omission  of  that  part  in  some 


XIV  PREFACE   TO   THE   THIRD   AMERICAN   EDITION. 

other  way ;  and  no  part  of  the  last  English  edition  of  Daniell  has 
been  omitted  which  bears  upon  the  present  practice  in  the  Ameri- 
can Courts  of  Chancery,  or  which  may  furnish  models  for  future 
changes  here,  if  found  desirable. 

The  notes  to  this  edition  have  been  combined  and  made  homo- 
geneous with  the  notes  of  the  English  edition. 

An  entirely  new  feature  in  this  work  is  the  Appendix  of  Forms. 
The  introduction  of  this  Appendix  has  considerably  increased  the 
size  of  the. volumes  beyond  what  was  originally  contemplated.  It 
has  been  supplied  by  the  American  editor  because  of  the  desire 
often  expressed  that  such  an  addition  should  be  made,  and  be- 
cause it  is  believed  that  it  will  be  of  great  practical  value  to  the 
work. 

Part  I.  of  the  Appendix  contains  a  large  collection  of  forms  of 
Bills,  which  have  been  taken,  part  from  Tripp's  Book  of  Forms, 
which  has  been  published  in  England  since  the  new  Chancery  sys- 
tem has  been  adopted  there,  some  from  the  Equity  Draftsman, 
others  from  Willis,  and  many  have  been  collected  by  the  compiler 
from  the  records  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  from  the  records  of  the  Supreme 
Judicial  Court  of  Massachusetts. 

Part  11.  consists  of  forms  of  the  various  modes  of  defence  to 
suits  in  Equity,  and  other  miscellaneous  forms,  namely,  of  Demur- 
rers, Pleas,  Answers,  Replications,  Notices  of  Mption,  Petitions 
and  Motions,  Affidavits,  and  Summonses.  These  have  been  selected 
generally  from  Tripp's  and  "Willis's  Books  of  Forms,  and  from  the 
records  of  courts. 

Part  III.  contains  a  full  collection  of  forms  of  Decrees,  taken 
partly  from  the  last  English  edition  of  Seton,  in  two  volumes,  pub- 
lished in  England  in  1862,  and  also  from  the  reports  of  Chancery 
cases  in  England  and  America,  and  from  the  records  of  tlie  courts. 
The  importance  of  a  correct  and  well-drawn  decree,  compared  with 
other  proceedings  in  a  cause,  is  hardly  to  be  over-estimated.  Upon 
this  subject  Mr.  Seton  remarks  as  follows  :  "  The  judgments  of  the 
Courts  of  Law  are  usually  simple  in  their  form  ;  but  the  decrees  of 
the  Courts  of  Equity,  from  the  nature  of  the  relief  given  by  them, 
the  number  of  the  parties  often  interested  in  the  suit,  the  various 
questions  to  be  determined  and  circumstances  to  be  dealt  with,  are 
generally  much  more  complicated. 

"  In  the  separate  branches,  however,  of  equitable  jurisdiction, 
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the  forms  of  the  decrees  and  orders  by  which  the  Court  gives  effect 
to  its  determinations,  are  generally  well  established,  and  for  the 
most  part  uniform  ;  and  upon  this  ground  they  are  usually  referred 
to  as  regulating  the  practice,  and  elucidating  the  law  and  procedure 
of  the  Court. 

"  The  great  utility  of  consulting  them,  and  the  advantages  of 
adhering  to  the  settled  and  well-understood  forms  and  language  of 
the  Court,  have  been  repeatedly  adverted  to  by  some  of  its  most 
eminent  judges. 

"  The  forms  of  decrees  may  be  also  useful  with  a  view  to  fram- 
ing bills,  the  prayer  of  the  bill  being  that  part  upon  which  the 
frame  of  it  principally  depe?ids,  and  the  decree  being  obviously  the 
best  guide  to  the  prayer." 

In  matters  of  reference,  the  order  or  decree  therefor  contains  the 
only  authority  which  the  Master  may  exercise,  and  the  parties  can- 
not go  beyond  its  express  directions  in  their  inquiries  before  him. 
The  forms  of  decrees  or  orders  for  this  purpose  are  useful,  not  only 
in  showing  what  may  be  referred,  but  also  in  giving  the  form  of 
language  in  which  the  subjects  of  reference  may  most  correctly  be 
expressed. 

As  to  final  decrees,  they  are  the  authoritative  source  from  which 
the  matters  settled  by  the  Court  are  to  be  ascertained,  both  for  the 
enforcement  of  the  determination  of  the  Court  in  the  particular 
case,  and  for  invoking  it  as  a  plea  or  defence  in  any  other  suit  that 
may  be  brought' for  the  same  matter.  It  is  hoped  that  the  consul- 
tation of  the  forms  here  presented  may  conduce  to  accuracy  and 
uniformity  in  the  framing  of  decrees.  It  will  of  course  be  under- 
stood that  considerable  alterations  have  been  necessary  in  the 
forms  of  decrees  collected  from  other  sources  than  professed 
books  of  forms.  They  have  been  found  so  variant  in  shape  and 
expression  that  no  approach  to  uniformity  could  otherwise  be 
attained. 

The  editor  has  added  to  the  Appendix  an  entire  collection  of  the 
Rules  of  Practice  for  the  Courts  of  Equity  of  the  United  States, 
adopted  and  promulgated  by  the  Supreme  Court.  The  general  body 
of  these  rules  was  adopted  in  January,  1842  ;  the  remainder  are 
all  those  that  have  been  adopted  by  way  of  amendment  or  other- 
wise since  that  time.  No  other  full  collection  of  them  is  known  to 
exist  in  any  other  publication.  These  rules  are  in  use,  and  form  a 
part  of  the  system  of  Equity  practice  in  every  judicial  circuit  of 
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thp  United  States,  and  they  have  been  constantly  cited  and  referred 
to  in  this  work. 

With  these  explanations,  these  volumes  are  respectfully  submit- 
ted to  the  indulgence  of  those  for  whose  use  the  labor  of  preparing 
them  has  been  undertaken. 

J.  C.  PERKINS. 

Decehbeb  1,  1865. 


PREFACE  TO  FOURTH  ENGLISH  EDITION. 


In  preparing  the  fourth  edition  of  Daniell's  Chancery  Prac- 
tice, the  endeavor  of  the  editors  has  heen  to  alter  as  little  as 
possible  the  original  text  of^a  work  which  has  attained  so  high  a 
reputation,  but,  at  the  same  time,  to  make  the  present  edition 
a  correct  text-book  of  the  existing  practice  of  the  Court ;  and  al- 
though it  has  appeared  to  them  that  the  plan  of  the  work  might  in 
some  respects  be  amended,  they  have  (except  in  some  few  in- 
stances) considered  it  better  not  to  alter  an  arrangement  with 
which  most  practitioners  in  the  Court  are  well  acquainted. 

The  substance  of  the  General  Orders  and  Acts  of  Parliament 
affecting  the  practice  of  the  Court  (with  the  exception  of  the 
Winding-up  Acts,  which  seemed  rather  fitted  for  a  separate 
treatise)  has  been  stated ;  and  in  the  second  volume  will  be 
found  a  full  description  of  the  practice  on  trials  by  jury. 

A  companion  volume,  containing  precedents  of  pleadings,  and 
forms  of  all  the  proceedings  in  use  in  the  Court,  with  references 
to  the  Practice,  and  which  will,  it  is  hoped,  prove  useful  to  both 
branches  of  the  profession,  is  in  active  preparation.  It  will  be 
published,  as  a  separate  work,  shortly  after  the  completion  of  the 
second  volume. 

The  cases  have  been  added  to  the  time  of  publication.  Great 
care  has  been  taken  to  insure  correctness  in  the  references,  and 
the  editors  hope  that  in  this  respect  few  errors  of  importance  will 
be  found. 

The  thanks  of  the  editors  are  due  to  Mr.  H.  Cadman  Jones  for 
the  use  of  his  valuable  notes,  and  to  many  other  members  of  the 
bar  for  their  kind  assistance,  and  also  to  many  of  the  officers  of 
the  Court  for  information  as  to  the  practice  in  their  various  de- 
partments. 

The  proof-sheets  have  been  read  by  Mr.  Braithwaite,  of  the 
Record  and  Writ  Clerks'  Office,  whose  assistance  has  been  of 
great  utility. 


PEBFACB  TO  FIFTH  ENGLISH  EDITION. 


In  preparing  this  edition  of  Daniell's  Chancebt  Peacticb,,  the 
editors  have  spared  no  labor  to  render  it  deserving  of  a  continu- 
ance of  the  favor  with  which  the  fourth  edition  was  received. 

The  work  has  been,  for  a  considerable  time,  out  of  print,  and 
this  edition  was  ready  for  the  press,  and  would  have  been  pub- 
lished at  a  much  earlier  date,  had  it  not  been  delayed  in  conse- 
quence of  the  proposed  re-arrangeillent  of  the  Consolidated  and 
General  Orders  of.  the  Court. 

The  Statutes,  General  Orders,  and  Cases  subsequent  to  the  last 
edition,  and  affecting  the  subject  of  the  work,  have  been  noticed  ; 
but  the  general  plan  and  arrangement  have  not  been  altered. 

The  editors  return  their  thanks  to  their  friends  of  the  Chancery 
Bar,  who  have  made  some  useful  suggestions,  and  pointed  out 
some  errors  in  the  fourth  edition.  It  is  not  to  be  expected  that 
a  work  containing  so  many  rpferences  should  be  free  from  errors, 
but  the  editors  have  endeavored  to  render  them  as  few  as 
possible. 

The  editors  also  return  their  thanks  to  several  ofiBcers  of  the 
Court  for  information  as  to  the  practice  in  their  several  de- 
partments, 

The  proof-sheets  have  been  read  by  Mr.  Braithwaite,  of  the 
Eecord  and  Writ  Clerks'  Office,  and  by  Mr.  Upjohn,  of  the  Master 
of  the  Rolls'  Chambers,  whose  assistance  has  been  of  great  value. 

Lincoln's  Inn,  November,  1870. 
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PRACTICE 


THE  HIGH  COURT  OF  CHANCERY. 


CHAPTER  I. 


THE   COMMENCEMENT   OF   A   SUIT. 


The  practice  of  the  Court  of  Chancery,  and  of  its  various  offices,  Practice  of 
is  regulated  by  rules  laid  down  in  Acts  of  Parliament,  in  the  Gen-  jj's^o^ffices  by 
eral  Orders  of  the  Court,  passed  or  .promulgated  from  time  to  time,  whatregu- 
in  the  Regulations  of  the  Judges  for  the  conduct  of  business  in 
their  chambers,  and  of  the  Registrars  of  the  Court  respecting  the 
transaction  of  business  in  their  office  ;  and  by  custom  or  usage,  to 
be  ascertained  generally  from  former  decisions  of  the  Court ;  ^  the 
decisions  of  the  Court  are  also  important  in  determining  the  con- 
struction to  be  put  upon  the  Acts  of  Parliament,  General  Orders, 
and  Regulations. 

It  will  be  the  object  of  this  Treatise  to  explain  the  practice  of  Object  of  the 
the  Court,  in  reference  to  its  equitable  jurisdiction. 


work. 


1  "  Ancient  and  uniform  practice  con- 
stitutes the  law  of  the  Court,  as  much 
as  a  positive  order,"  per  Lbrd  Eldon, 
2  Mer.  2. 

The  practice  of  the  English  Court  of 
Chancery  forms  the  basis  of  the  Equity 
practice  of  the  Courts  of  the  United  States. 
Per  Story  J.,  in  Smith  v.  Burnham,  2 
Sumner,  612,  625. 

By  the  Rules  of  Practice  for  the  Courts 
of  Equity  of  the  United  States  it  is  pro- 
vided that  in  all  cases  where  the  rules 
prescribed  by  the  Supreme  Court,  or  by 
the  Circuit  Court,  do  not  apply,  the  prac- 
tice of  the  Circuit  Court  shall  be  regulated 
by  the  present  practice  of  the  High  Court 
of  Chancery  in  England,  so  far  as  the  same 
may  reasonably  be  applied  consistently 
with  the  local  circumstances  and  local  con- 
venience of  the  District  where  the  Court 
is  held,  not  as  positive  rules,  but  as  fur- 
nishing just  analogies  to  regulate  the 
practice.  Rule  90,  see  Clark  v.  Eeyburn, 
8  Wallace  U.  S.  318,  323.    In  Saunders  v. 


Frost,  5  Pick.  272,  "Wilde  J.  said  :  "  We  do 
not  adopt  the  English  rules  of  practice  in- 
discriminately, but  only  as  thes'  appear 
reasonable  and  conformable  to  the  spirit 
of  our  system  of  jurisprudence  and  general 
rules  of  practice."     . 

Under  the  "  Rules  for  the  Regulation  of 
Practice  in  Chancery  in  Massachusetts," 
promulgated  in  1860,  the  Court  adopted, 
as  the  outlines  of  their  practice,  the  prac- 
tice of  the  High  Courts  of  Chancery  in 
England,  so  far  as  the  same  was  not  repug- 
nant to  the  Constitution  and  laws  of^the 
Commonwealth,  nor  to  such  rules  of  prac- 
tice as  the  Courts  had  made,  or  from  time 
to  time  might  make.  Rule  38.  In  other 
States  the  same  has  been  adopted  as  the 
basis  of  their  Chancery  practice.  See  Bur- 
rail  V.  Eames,  5  Wis.  260 ;  West  «.  Paige, 
1  Stockt.  (N.  J.)  203.  But  the  revised 
"  Rules  for  the  Regulation  of  Practice  in 
Chancery "  for  Mass.  of  1870,  are  silent 
upon  this  subject. 
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Ch.  I.  A  suit  on  tlie  Equity  side  of  tlie  Court  of  Chancery,  on  behalf  of 

"  "^  "  a  subject,  is  ordinarily  commenced  by  preferring  a  petition,  con- 
English  bill,  taining  a  statement  of  the  plaintiff's  case,  and  praying  the  relief 
which  he  considers  himself  entitled  to  receive.^  This  petition  is 
called  in  the  old  books  an  JEnglish  Bill  by  way  of  distinction 
from  the  proceedings  in  suits  within  the  ordinary  or  common-law 
jurisdiction  of  the  Court,^  which,  till  the  statute  of  4  Geo.  II.  c. 
26,  were  entered  and  enrolled,  more  anciently  in  the  French  or 
Norman  tongue,  and  afterwards  in  Latin  ;  whereas  bills  in  Chan- 
cery were,  from  very  early  times,  preferred  in  the  English  Ian-, 
guage.^  The  bill  is  addressed  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal:*  unless  the  seals  are  in  the  Queen's  hands,  or  the  holder 
thereof  is  himself  a  party,^  in  which  case  the  bill  is  addressed  to 
the  Queen  herself,  in  her  Court  of  Chancery.* 
Information.  If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  who 
partake  of  its  prerogative,  or  whose  rights  are  under  its  particular 
protection,  such  as  the  objects  of  a  public  charity,  the  matter  of 
complaint  is  offered  to  the  Court,  not  by  way  of  petition,  but  of 
information,'  by  the  proper  oiB.cer,  of  the  rights  which  the  Crown 
claims  on  behalf  of  itself  or  others,  and  of  the  invasion  or  deten- 
tion of  those  rights  for  which  the  suit  is  instituted.^     This  pro- 


1  As  to  the  value  of  the  subject-matter, 
see  Ord.  IX.  1. 

2  As  to  the  procedure  on  the  common- 
law  side  of  the  Court,  see  12  &  13  Vic.  c. 
109;  and  Orders  of  29  Dec,  1848,  and 
3  Aug.,  1849,  Chitty's  Arch.,  1741;  and 
post,  Chap.  XXXIX.    §  7,  Eeceivers. 

8  See  Ld.  Ked.  8.  1  Spence  Eq.  Jur. 
368;  Story  Eq.  PL  §  7.  There  are  some 
bills  in  early  times  in  the  French  lan- 
guage: See  Cal.  Proc.  Chan.,  printed  by 
Pubhc  Kec.  Com.,  1827,  Cited  Ld.  Eed. 
8.  n.  (o). 

*  Ld.  Ked.  7,  8 ;  As  to  Lords  Commis- 
sioners, see  Hardy's  Life  of  Ld.  Langdale, 
vol.  2.  p.  268,  et  seq. 

6  See  Lord  Keeper  v.  Wyld,  1  Vern.  139 ; 
Coop.  Eq.  PI.  23. 

6  Ld.  fied.  7.  In  Massachusetts,  cases 
in  Equity  may  be  commenced  by  bill  or 
petition,  with  a  writ  of  subpasna,  accord- 
ing to  the  usual  course  of  proceedings  in 
Equity,  or  inserted  in  an  original  writ  of 
summons,  or  of  summons  and  attachment, 
or  by  a  declaration  in  an  action  of  con- 
tract or  tort,  as  the  case  ^may  be,  with  or 
without  an  order  for  the  attachment  of  the 
property  or  arrest  of  the  defendant.  If  a 
discovery  is  eoufi^ht,  it  may  be  by  such 
bill  or  petition,  or  by  being  made  part  of 
such  declaration,  or  by  interrogatories. 
Genl.  Sts.  c.  113,  §§  3,  4.  "Had  the 
statute  omitted  to  prescribe  any  form  of 
process,  or  to  give  any  authority  to  the 
Court  to  make  one,  the  bill  as  used  in 
England  in  Chancery  proceedings,  and 


the  proceedings  under  it  as  there  practised, 
would  necessarily  have  been  adopted  here ; 
for  it  would  be  presumed  that  the  Legisla- 
ture, having  given  jurisdiction,  intended 
it  should  be  exercised  according  to  the 
most  approved  forms  in  that  country 
which  had  been  the  source  from  which 
this  and  other  States  in  the  Union  had 
derived  their  principles  and  practice  in 
the  administration  of  justice;  and  it  was 
without  doubt  expected  that  the  Court 
here,  on  prescribing  writs  and  processes 
to  carry  into  execution  this  new  jurisdic- 
tion, would  conform  to  those  which  had 
been  established  in  England,  as  near  as 
would  be  consistent  with  that  prompt  ad- 
ministration of  justice  which  it  was  desir- 
able to  attain."  Per  Parker  C.  J.  in 
Commonwealth  v.  Sumner,  5  Pick.  365, 
366.  An  action  of  contract,  praying  for 
relief  in  Equity  is  to  be  treated  as  a  suit 
in  Equity.  Topliff  v.  Jackson,.  12  Gray, 
565;  Irvin  v.  Gregorv,  13  Gray,  215. 

By  a  recent  Act  in  Massachusetts,  the 
Superior  Court  and  the  Supreme  .Tudicial 
Court  may,  in  their  discretion,  and  upon 
such  terms  as  they  may  deem  just,  allow 
amendments  changing  a  suit  at  Law  into  a 
proceeding  in  Equity,  or  a  proceeding  in 
Equity  into  a  suit  at  Law,  if  the  same  be 
necessary  to  enable  the  plaintiff  to  sustain 
the  action  for  the  cause  for  which  it  was 
intended  to  be  brought.  Sf.  1865,  o.  179, 
§  1- 

'  Ld.  Ked.  7. 

8  Ld.  Eed.  22;  Story  Eq.  PI.  §  8. 
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ceeding  is  then  styled  an  Information.     The  rules  of  practice        Ch.  i. 
incidental  to  these  two  methods  of  instituting  a  suit  in  Equity 
differ  so  little  from  each  other  that,  in  the  ensuing  Treatise,  what 
is  said  with  respect  to  the  one  may  be  considered  as  applicable  to 
both,  unless  where  a  distinction  is  specifically  pointed  out. 

Where,  however,  the  relief  sought  to  be  obtained  is  the  adminis-  Administra- 
tration  of  the  estate  of  a  deceased  person,  a  summary  and  inexpen-  ]^°^™™" 
sive  practice  has  been  established  by  the  Act  to  Amend  the  Practice 
of  the  Court  of  Chancery ,i  which  provides  that,  in  cases  of  this 
description,  without  either  formal  pleading,  or  .any  direct  applica- 
tion to  the  Court  itself,  a  summons  may  at  once  be  obtained  at  the 
chambers  of  the  Master  of  the  Rolls,  or  of  a  Vice-Chancellor,  and 
an  order  be  made  on  the  hearing  •thereof  to  administer  the  estate. 
Where,  also,  it  is  sought  to  obtain  the  appointment  of  a  guardian 
,for  an  infant,  or  an  allowance  out, of  his  property  for  his  mainten- 
ance, the  application  may  be  made  by  summons.^ 

Again,  under  an  Act  of  Parliament,^  for  which  the  public  are  Special  case. 
indebted  to  the  Lord  Justice  Turner,  a  very  convenient  form  of 
application  to  the  Court  has  been  provided  for  cases  where  the 
parties,  agreeing  upon  the  facts  that  form  the  foundation  of  their 
claims,  are  desirous  of  obtaining  a  judicial  decision  upon  the  con- 
struction of  an  instrument,  or  upon  almost  any  point  of  law  result- 
ing from  the  admitted  facts.  In  cases  of  this  description,  the 
parties  are  enabled,  without  going  through  any  forms  of  pleadings, 
at  once  to  submit  the  case  that  they  have  agreed  upon  for  the 
decision  of  the  Court. 

The  several  forms  of  proceeding  enumerated  above  relate  to  the  Applicationa 
original  jurisdiction  of  the  Court,  and  are  different  means  by  which  p"*,^""  ^'^'^^  °^ 
the  suitor  may  call  into  exercise  some  portion  of  that  original 
jurisdiction  in  his  behalf.  There  are  a  great  number  of  Acts  of 
Parliament  —  many  of  them  of  recent  enactment  —  under  which 
statutory  powers  are  conferred  upon  the  Court.  Many  of  these 
Acts  point  out  the  particular  mode  by  which  relief  thereunder  is 
to  be  sought  from  the  Court ;  and  it  may  be  stated,  as  a  general 
rule,  that  a  person  seeking  the  aid  of  the  statutory  jurisdiction 
must  commence  by  presenting  a  petition,  which  differs  in  some 
important  particulars  from  the  bill  above  mentioned,  and  is  not 
regarded  as  the  commencement  of  a  formal  suit.'* 


1  15  &  16  Vic.  c;  86,  §§  45,  47.. 

2  See  posts,  Ch.  XXIX.  §  2,  Proceed- 
ings in  the  Judges'  Chambers  (Infants). 

s  13  &  14  Vic.  c.  35,  §§  1-18. 

4  The  general  Equity  jurisdiction  in 
Massachusetts  is  conferred  upon  the  Su- 
preme Judicial  Court,  which  has  original 
and  exclusive  jurisdiction  of  every  origi- 
nal process,  whether  by  bill,  writ,  petition, 
or  otherwise,  in  which  relief  in  Equity  is 


prayed  for,  except  where  some  different 
provision  is  made  by  law,  nnd  may  issue 
all  general  and  special  writs  and  processes 
required  in  proceedings  in  Equity  to  Courts 
of  inferior  jurisdiction,  corporations,  and 
individuals,  when  necessary  to  secure  jus- 
tice and  equity.  Genl.  Sts.  o.  113,  §  1. 
Cases  in  Equity,  and  motions  and  other 
applications  therein,  whether  interlocutory 
or  final,  shall  in  the  first  instance  be  he^ 
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Ch.  I. 


Course 
proposed. 


All  these  different  methods  of  originating  applications  to  the 
Court  of  Chancery  lead  to  somewhat  different  proceedings  in  tlie 
subsequent  stages  of  the  case,  and  which  it  will  be  the  object  of 
this  Treatise  to  explain.  As  a  preliminary  step,  however,  it  will 
be  convenient  to  point  out  the  peculiarities  of  practice  incident  to 
different  descriptions  of  persons  appearing,  either  as  plaintiffs 
themselves  to  obtain  relief  from  the  Court,  or  as  defendants  to 
resist  the  applications  of  others. 


and  determined  by  one'justice  of  the  Su- 
preme Judicial  Court.  §  6.  For  hearings, 
and  making,  entering,  and  modifying  or- 
ders and  decrees  in  Equity  causes,  by. a 
single  justice,  and  issuing  writs  in  such 
causes,  the  Court  shall  be  always  open  in 
each  county,  except  on  holidays  estab- 
lished bj'  law.  And  the  Court  shall  es- 
tablish rule-days  for  the  transaction  of  the 
business  pertaining  to  the  jurisdiction  in 
Equity.  §  7.  A  single  justice,  or  the  full 
Court,  sitting  in  one  county,  may,  when 
needful,  hear  and  determine  cases  pend- 
ing in  another  county,  and  any  motion 
therein.  And  all  orders  and  decrees  made 
at  such  hearings  shall  be  transmitted  to 
the  clerk  in  the  proper  county,  to  be  by 
him  entered.  §  18.  The  Justices  of  the 
Court  shall,  from  time  to  time,  by  arrange- 
ment among  themselves,  designate  some 
one  of  their  number  to  attend  at  some 
convenient  place  in  Boston,  at  all  conven- 
ient times,  for  the  purpose  of  hearing 
matters  in  Equity,  who,  by  his  resdript, 
may  make  decrees  and  orders  in  Equity 
suits  in  any  county.  §  24.  The  Court 
may  make  rules  regulating  the  practice, 
and  conducting  the  business  of  the  Court 


in  matters  of  Equity,  so  as  to  simplify  the 
proceedings,  discourage  delays,  lessen  the 
expenses  and  burdens  of  litigation,  and 
expedite  the  decision-of  causes.  §  26. 

Under  the  above  authority  for  estab- 
lishing rule-days,  it  is  provided  by  Rule  3 
of  the  Massachusetts  "Rules  for  the  Regu- 
lation of  Practice  in  Chaneeiy  "  (1870)  that 
"  there  shall  be.  rule  days  on  the  first  Mon- 
day of  each  month,  in  all  the  counties  e!x-. 
cept  Duke's  County,  for  the  return  of 
process  and  the  entry  of  all  proceedings  and 
orders  which  may  be  taken  at  the  rules." 

In  New  York,  the  jurisdiction  of  Equity, 
part  of  which  was  to  exercise  its  powers 
at  all  times,  has  devolved  upon  the  Su- 
preme Court.  A  justice  of  that  Court, 
then,  may  hear  a  petition  in  Chambers  in 
those  matters  where  the  usage  of  «he 
Chancellor  was  so  to  do. '  Wilcox  v.  Wil- 
cox, 14  N.  Y.  575. 

In  regard  to  the  jurisdiction  of  the 
Court  of  Chancery,  in  Vermont,  see 
Cheever  v.  R.  &  B.  R.R.  Co.,  39  Vt.  664. 
In  Maine,  see  Androscoggin  &  Kennebec 
R.R.  Co.  V.  Androscoggin  R.R.  Co.,  49 
Maine,  392. 


CHAPTER  II. 

PERSONS   BY   WHOM   A   SUIT   MAT   BE   INSTITUTED. 

SECTioisr  I.  —  The  QueerHs  Attorney-  General. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  All  persons 
no  sort  or  condition  of  persons  who  may  not  sue  in  the  Court  of  may  sue  in 
Chancery,  and  this  rule  extends  from  the  highest  person  in  the 
State  to  the  most  distressed  pauper. 

The  Queen  herself  has  the  same  right  which  a  subject  has  to  The  Queen 
institute  proceedings  in  her  own  Courts  for  the  assertion  of  any  entitled  to  the 

^  ^  •>    assistance  ot 

right  which  she  claims,  either  on  behalf  ©f  herself  or  others ;  and  a  Court  of 
the  same  principles  which  entitle  a  subject  to  the  assistance  of  a  ^^*y- 
Court  of  Equity  to  enable  him  to  assert  his  legal  rights,  are 
equally  applicable  to  the  Sovereign.  Thus  a  suit  has  been  insti- 
tuted on  behalf  of  the  Queen  to  have  the  benefit  of  a  discovery, 
from  persons  charged  to  be  aliens,  of  the  place  of  their  birth,  in 
•  order  to  assist  her  in  a  commission  to  inquire  into  their  lands, 
with  the  view  of  seizing  them  into  her  hands  by  inquisition.^ 
For  the  same  reason,  where  an  office  cannot  be  found  for  the 
Crown  without  the  aid  of  a  Court  of  Equity,  the  Court  will,  at 
the  suit  of  the  Crown,  interfere  to  restrain  the  commission  of 
waste  in  the  mean  time.^ 

It  has  been  said,  that  the  Queen  is  not  bound  to  assert  her  may  sue  in 
rights  in  any  particular  Court,  but  that  she  may  sue  in  any  of  her  ''"y  Court. 
Courts   which   she  pleases,    without    reference  to  the   question 
whether  the  subject-matter  of  her  suit  is  such  as  comes  within  , 

the  peculiar  jurisdiction  of  such  Court.^  Thus  she  may  have  a 
quare  impedit  in  the  Queen's  Bench,*  or  she  may  elect  to  sue 
either  in  a  Court  of  Common  Law,  or  in  a  Court  of  Equity.^ 
Upon  an  accurate  examination,  however,  of  the  cases  that  have 
given  rise  to  these  general  assertions  of  the  rights  of  the  Crown, 
it  appears  that  equitable  grounds  were  alleged  in  each  case  for 
instituting  the  proceedings  in  Chancery.  It  seems,  nevertheless, 
to  be  true,  that  the  Queen  may  proceed,  in  questions  relating  to 

1  Du  Plessis  V.  Attornpy-General,  1  Bro.  i  11  Rep.  6S  B. 

P.  C.  ed.  Toml.  415,  419.  6  The  King  v.  Countess  Dowager  of 

2  Attorney-General  «.  Du  Plessis,  2  Ves.  Arundel,  Hob.  109;  Attorney-General  v. 
§  286.  As  to  office  found,  see  now  22  &  Vernon,  1  Vern.  277,  370;  2  Ch.  E.  353; 
28  Vic.  c.  21,  §  25.  1  Eq.  Ca.  Ab.  75,  pi.  1;  133,  pi.  16;  and 

3  11  Rep.  68  B;  ib.  75  A;  Plowden,  see  the  cases  cited  8  Beav.  283,  and  the 
236,  240,  244.  Judgment;  p.  287. 
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Ch.  n.  §  1. 


Informations 
relating  to 
tlie  lands  and 
revenues  of 
tlie  Crown 
were  usually 
filed  in  the 
Court  of  Ex- 
chequer till 
5  Tic.  c.  5 ; 


Attorney- 
General  V. 
Corporation 
of  London,  as. 
tojurisdiction 
of  Court  of 
Chancery  in 
revenue " 
matters. 


the  property  to  which  she  is  entitled  in  right  of  her  Crown,  either 
in  a  Court  of  Law  or  in  a  Court  of  Equity ;  and  that  where  she 
has  caused  a  Court  of  Equity  to  be  informed  that  an  intrusion  has 
been  committed  on  her  land,  although  no  matter  of  equitable 
jurisdiction  has  been  stated,  yet  the  information  has  been  enter- 
tained :  but  in  such  cases,  if  any  question  of  law  arises,  the  Court 
will  put  it  in  the  course  of  trial,  by  a  Court  of  Law,  and  retain  the 
information  till  the  result  of  such  trial  is  known.^ 

As  a  general  rule,  suits  on  behalf  of  the  Crown  are  instituted 
in  the  Court  "which,  by  its  constitution,  is  most  properly  adapted 
to  the  case,^  and  the  Court  of  Exchequer  being  the  general  Court 
for  all  business  relating  to  the  Queen's  revenue  or  property,  the 
practice  has  been  to  institute  there  all  proceedings  relating  to  the 
property  of  the  Crown.  By  the  5  Vic.  c.  5,  §  1,  however,  it  is 
enacted,  "that  on  the  15th  day  of  October,  1841,  all  the  power, 
authority,  and  jurisdiction  of  her  Majesty's  Court  of  Exchequer  at 
Westminster  as  a  Court  of  Equity,  and  all  the  power,  authority, 
and  jurisdiction  which  shall  have  been  conferred  on  or  committed 
to  the  said  Court  of  Exchequer  by  or  under  the  Special  authority 
of  any  Act  or  Acts  of  Parliament  (other  than  such  power,  au- 
thority, and  jurisdiction  as  shall  then  be  possessed  by,  or  be  inci- 
dent to,  the  said  Court  of  Exchequer  as  a  Court  of  Law,  or  as 
shall  then  be  possessed  by  the  said  Court  of  Exchequer  as  a  Court 
of  Revenue,  and  not  heretofore  exercised  or  exercisible  by  the 
same  Court,  sitting  as  a  Court  of  Equity),  shall  be,  by  force  of 
this  Act,  transferred  and  given  to  her  Majesty's  High  Court  of 
Chancery,  to  all  intents  and  purposes,  in  as  full  and  ample  a  man- 
ner as  the  same  might  have  been  exercised  by  the  said  Court 
of  Exchequer,  if  this  Act  had  not  passed." 

The  construction  of  the  Act  afterwards  came  before  Lord  Lang- 
dale  M.  R.  in  the  case  of  The  Attorney-  General  v.  The  Corpora- 
tion of  London^  when  his  Lordship  said  he  thought  "  the  almost 
unavoidable  construction  of  the  Act  made  it  so  operate,  as  to  leave 
to  the  Court  of  Exchequer  every  thing  that  was  not  exercised  or 
exercisible  by  that  Court  as  a  Court  of  Equity,  and  to  transfer  to 
the  Court  of  Chancery  all  that  was  exercised  or  exercisible  by  the 
Court  of  Exchequer  as  a  Court  of  Equity."  It  appears,  as  the  result 
of  that  case,  that,  in  the  opinion  of  Lord  Langdale,  in  all  matters 
affecting  the  rights,  property,  and  revenue  of  the  Crown,  the  Court 
of  Exchequer,  sitting  on  the  Equity  side,  had,  before  the  Act,  a 
jurisdiction,  notwithstanding  the  Crown  might,  in  the  particular 

1  Attorney-General  to  the  Prince  of  tion ;  but  in  certain  specified  cases  Equity 
Wales  j>.  Sir  J.  St.  Aubyn,  Wightw.  167,  powers  are  conferred  upon  the  Superior 
and  the  cases  there  cited;  see  also  Attor-  Court;  and,  to  a  limited  extent,  Probate 
ney-General  «.  The  Mayor  of  Plymouth,  Courts  may  hear  and  determine  matters 
id.  134.  in  relation  to  trusts  created  by  will. 

2  In  Massachusetts,  the  Supreme  Judi-  8  g  Beav.  270,  285. 
cial  Court  has  the  general  Equily  jurisdic- 
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cases,  have  had  a  legal  remedy,  and  that  this  jurisdiction  has  by    Ch.  il.  §  i. 
the  Act  been  transferred  to  the  Court  of  Chancery ;  and  that,  by  "" 

virtue  of  that  transfer,  the  Crown  is  now  enabled,  in  matters  of 
revenue  dependent  upon  legal  rights,  to  sue  in  the  Court  of  Chan- 
cery, even  though  there  would  be  no  jurisdiction  in  similar  cases 
between  subject  and  subject.  The  decision  in  this  case  was 
affirmed  by  the  House  of  Lords ;  but.  their  lordships  carefully 
avoided  determining  this  question,  as  to  which  they  expressed 
great  doubt.^  In  whatever  way  this  question  may  be  ultimately 
decided,  it  has  been  held  by  the  Court  of  Exchequer  that  it  still 
retains  an  equitable  jurisdiction  in  matters  of  revenue.'^  Where 
the  Court  of  Chancery  would  have  jurisdiction,  as  between  sub- 
ject and  subject,  it  seems  clear  that  the  Crown  may  file  an  informa- 
tion in  that  Court  for  an  account.^ 

In  all  cases  where  the  rights  of  the  Queen,  or  of  those  who  xheAttor- 
partake  of  her  prerogative,  are  the  subject  of  the  suit,  the  name  ney-General, 
of  the  Queen  is  not  made  use  of  as  the  party  complaining,  but  the  ney-General, 

matter  of  complaint  is  offered  to  the  Co«rt  by  way  of  information  S'®  Solicitor- 
^  •'         -J  General  sues 

given  by  the  proper  officer.     That  officer,  if  the  information  is  on  behalf  of 

exhibited  in  any  of  the  Superior  Courts  at  "Westminster,  is  the  \^l  Superior' 

Attorney-General,    or   if  the   office  of  Attorney-General   should  Courts. 
happen  to  be  vacant,  the  Solicitor-General.* 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown  of  informa- 
are  concerned,  the  Queen's  officers  may,  in  some  cases,  institute  tjonswhere 
proceedings  on  behalf  of  those  who.  claim  under  the  Crown,  by  not  immedi- 
grant  or  otherwise ;  or,  more  correctly  speaking  those  who  claim  ately  con- 
under  the  Crown  may  make  use  of  the  Queen's  name,  or  of  that  of  ^^  behalf 
her  proper  officer,  for  the  purpose  of  asserting  their  right  against  of  Crown's 
a  third  party.     Thus  a  chose  in  action  may  be  assigned  to  the  f  chose  in 
Queen,  and  may  also  be  granted  or  assigned  by  her  to  another  '"='»'"*'■ 
person ;  and,  in  the  latter  case,  the  grantee  may  either  sue  for  it 

1  1  H.  L.  Ca.  440.  in  the  name  of  the  State,  or  the  officer  in- 

2  Attorney-General  v.  Hailing,  15  M.  trusted  with  the  conduct  of  public  suits. 
&  W.  687,  700 ;  Attornev-General  v.  Hal-  Smith  v.  Comra.  of  Butler  County,  6  Ohio, 
lett,  id.  97;  SBeav.  288,"n.  but  see  Attor-  101. 

ney-General  c.  Kingston,  6  Jur.  155,  Uq.  Wliile  the  office  of  Attorney-General  was 
The  procedure  in  suits  by  information  in  abolished  in  Massachusetts,  most  of  the 
the  Court  of  Exchequer  relating  to  the  duties  of  that  officer,  which  were  not  re- 
revenues  of  the  Crown  is  now  regulated  quired  to  be  performed  by  him  personally, 
by  "  The  Crown  Suits  Act,  1865  "  (28  &  29  having  been  distributed  among  and  vested 
Vic.  c.  104),  and  Reg.  Gen.  Exch.  14th  in  the  District  Attorneys,  as  the  local  prose- 
March,  1866;  L.  E.  1  Ex.  389;  12  Jur.  N.  outing  officers,  Mr.  Chief-Justice  Shaw  said 
S.  P.  II.  182.  he  was  "  strongly  inclined  to  the  opinion 

s  Attorney- General  «.  Edmunds,  L.  that  the  filing  of  an  information  in  Equity 
E.  6  Eq.  381,  392,  V.  C.  G. ;  and  see  Attor-  was  not  a  dutjr  which  the  Attorney-Gen- 
ney-General  w.  Corporation  of  London,  1  oral  was  required  to  do  personally;  that 
H.  L.  Cas.  440;  see  also  the  case  of  York  duty  would,  have  vested  in  a  Solicitor- 
Building  Company.  General,   if  there  had  been  one;  it  was 

4  Ld.  Red.  7,21,22;   Wilkes's  case,  4  necessarily  incident  to  the  office  of  At- 

Burr.  ,2527;  Story  Eq.  PJ.  §  49;  1  Smith  torney-General,  and  was  vested   in   the 

Ch.  Pr.  99, 100.     '  District-Attorneys  in  their  respective  dis- 

'  Eights  purely  public  are  to  be  enforced  tricts."    Parker  v.  May,  6  Gush.  340. 
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Ch.  II.  §  1.  in  his  own  name,  or  in  that  of  the  Queen ;  ^  but  if  he  sues^  in  his 
own  name,  he  must  make  the  Attorney-General  a  party  to  his  suit, 
Thus,  where  A.,  having  outlawed  B.,  brought  a  bill  against  C,  a 
trustee  for  B.,  with  respect  to  an  annuity,  to  subject  this  annuity 
to  the  plaintiff's  debt ;  and  the  Court  held,  that  forasmuch  as  by 
the  outlawry  all  the  defendant's  interest,  as  well  equitable  as  legal, 
was  vested  in  the  Crown,,  the  plaintiff  must  not  only  get  a  grant 
thereof  from  the  Crown,  but  must  make  the  Attorney-General  a 
party  to  the  suit.^ 

Informations  may  also  be  exhibited  by  the  Attorney-General,  or 
other  proper  officer,  in  support  of  the  rights  of  those  whose  pro- 
tection devolves  upon  the  Crown  as  supreme  head  of  the  Church. 
Thus,  the  Queen,  as  supreme  head  of  the  Church,  is  the  proper  guar- 
dian of  the  temporalities  of  the  bishoprics ;  and  an  information  may, 
therefore,  be  brought  by  the  Attorney-General  to  stay  waste  com- 
mitted by  a  bishop." 

In  like  manner,  the  Attorney-General  may  exhibit  informations 
on  behalf  of  individuals  who  are  considered  to  be  under  the  pro- 
tection of  the  Crown  as  parens  patriot :  such  as  the  objects  of 
general  charities,*  idiots,  and  lunatics.^  Moreover,  this  privilege  of 
the  Attorney-General  is  not  confined  to  suits  on  behalf  of  charities 
strictly  so  called,  but  has"  been  held,  in  many  instances,  to  extend 
to  cases  where  funds  have  been  made  applicable  to  legal  and 
general  purposes.'  The  rule  in  such  cases  appears  to  be,  "that 
where  property  affected  by  a  trust  for  public  purposes,  is  in  the 
hands  of  those  who  hold  it  devoted  to  that  trust,  it  is  the  privilege 
of  the  public  that  the  Crown  should  be  entitled  to  intervene  by 
its  officer,  for  the  purpose  of  asserting,  on  behalf  of  the  pubhc 
generally,  that  public  interest  and  that  public  right  which  pro- 
bably no  individual  could  be  found  willing  effectually  to  assert, 
even  if  the  interest  were  such  as  to  allow  it."  ^ 


on  behalf  of 
the  Queen, 
as  supreme 
head  of  the 
Church ; 


aapa/rt'ns 
patricB,  for 
charities,  &c. 


1  Dyer,  1  PI.  7,8;  Keilw.169;  BBao.  Ab. 
tit.  Prerog.  F.  3;  Miles  ».  Williams,  1  P. 
Wms.  249,  252;  Earl  of  Stafford  v.  Buck- 
ley, 2  Ves.  S.  170, 181. 

2  Balch  V.  Wastall,  1  P.  Wms.  445; 
Hayward  v.  Fry,  id.  448 ;  see  also  Eex  v. 
Fowler,  Bunb.  38. 

8  Knights.  Mosely,  Amb.  176;  Wither 
V.  D.  &  C.  of  Winchester,  3  Mer.  421,  427; 
Jefferson  v.  Bishop  of  Durham,  1  Bos.  & 
Pull.  129,  131. 

■*  See  Attorney-General  v.  Clergy  So- 
ciety, 8  Rich.  Eq.  (S.  C.)  190;  Wright  v. 
Trustees  of  Metb.  Epis.  Church,  1  Hoff. 
Ch.  E.  202;  2  Kent  (11th  ed.)  286-288,  i 
id.  607. 

5  See  Norcom  v.  Rogers,  1  C.  E.  Green 
(N.  J.),  484. 

6  Attorney-General  v.  Brown,  1  Swanst. 
265;  Attorney-General  v.  Corporation  of 
Shrewsbury,  6  Beav.  220,  227;  Evan  v. 
Corporation  of  Avon,  29  B^av.  144;  6  Jur. 
N.  8. 1361;  Attorney-General  v.  Corpora- 


tion of  Lichfield,  11  Beav.  120;  Attorney- 
General  V.  Corporation  of  Norwich,  16 
Sim.  225,  229 ;  Attorney-General  v:  Guai^ 
dians  of  Southampton,  17  Sim.  7, 18 ;  At- 
torney-General V.  Eastlake,  11  Hare,  206; 

17  Jur.  801;  Attorney-General  v.  Mayor 
of  Wigan,  Kay,  268;  5  De  G.  M.  &  G.  62; 

18  Jur.  299:  Attorney-General  «.  West 
Hartlpool  Improvement  Commissioners, 
W.N. (1870)  107;  18  W.R.685,  V.  C.  G.; 
L.  R.  10  Eq.  162. 

7  Per  Sir  J.  L.  Knight  Bruce,  V.  C.  in 
Attorney-General  v.  Compton,  1 Y.  &  C.  C. 
417,  427.  In  Massachusetts  under  Genl. 
Sts.  c.  14,  §  20,  the  Attorney-General  is 
required  to  enforce  the  due  application 
of  funds  given  or  appropriated  to  public 
charities  within  the  State,  and  prevent 
breaches  of  trust  in  the  administration 
thereof.  The  power  of  the  Attorney- 
General  or  public  prosecutor  to  institute 
a  proceeding  for  the  enforcement  of  a 
public  charity,  is  a  common-law  power, 
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ft 

Suits  on  behalf  of  idiots  and  lunatics  are  usually  instituted  by    Ch.  II.  §  i. 
the  committees  of  their  estates ;  but  sometimes,  where  there  has  "^       ' 

been  no  committee,  or  where  the  interest  of  the  committee  was  on  behalf  of 
likely  to  clash  with  that  of  the  persons  whose  estates  were  under  lunatics"; 
his  care,  informations  have  been  exhibited  on  their  behalf  by  the 
Attorney-General,  as  the  ofBcer  of  the  Crown.^  Where  informa- 
tions have  been  filed  on  behalf  of  persons  found  lunatic,  but  who 
have  had  no  committee  appointed,  the  Court  will  proceed  to  give 
directions  for  the  care  of  the  property  of  the  lunatic,  and  for 
proper  proceedings  to  obtain  the  appointment  of  a  committee.^ 
Persons  incapable  of  acting  for  themselves,  though  not  coming 
under  the  desciiption  of  idiots  or  lunatics,  have  been  permitted  to 
sue  by  their  next  friend,  without  the  intervention  of  the  Attorney- 
General.^ 

It  seems  that  when  an  information  is  filed  on  behalf  of  a  lunatic,  "lunatic  must 

he  must  be  named  as  a  party  to  the  suit,  and  that  merely  naming  ^^  ^  party, 

him  as  a  relator  will  not  be  sufficient;*  a  distinction,  however, 

appears  to  be  taken  between  cases  wh-ere  the  object  of  the  suit 

is  to  ^void  some  transaction  of  the  lunatic,  on  the  ground  of  his 

incapacity,  and  those  in  which  it  is  merely  to  affirm  a  contract 

entered  into  by  him  for  his  benefit,  or  to  assert  some  claim  on  his  unless  to 

behalf.^     In  the  former  case  it  was  held,  that  the  lunatic  ought  *™*  ^^  "'""■ 

'  '^        acts; 

not  to  be  named  as  plamtifi^,  because  no  man  can  be  heard  to 
stultify  himself;  if  he  is  named,  however,  it  will  be  no  ground 
for  demurrer.^  The  reason  for  making  a  lunatic  a  party  in  pro- 
ceedings of  this  nature  appears  to  be,  that  as  no  person  can  be 
bound  by  a  decree  in  a  suit  to  which  he,  or  those  under  whom  he 
derives  title,  are  not  parties,  and  as  a  lunatic  may  recover  his 
understanding,  the  decree  will  not  have  the  effect  of  binding  him 
unless  he  is  a  party  to  the  suit ;  and  upon  the  same  principle  it  is 
held,  that  where'  a  suit  is  instituted  on  behalf  of  the  lunatic  by  his 
committee,  the  committee  must  be  named  as  a  co-plaintiff,  in  order 
that,  the  right  which  the  committee  acquires  in  the  lunatic's  estate, 
by  virtue  of  the  grant  from  the  Grown,  may  be  barred.'    The 

incident  to'  the  office.    Parker  ».  May,  5  2  Attorney-General  v.  Howe,  Ld.  Eed. 

Cush.336,338,  per  Shaw  C.J.   See 'Wright  SO,  n.  (m).  ' 

V.  The  Trustees  of  the  Meth.  Epis.  Church,  s  Liney  «.  "Wetherley,  Ld.  Eed.  30,  n. 

1  Hoff.  Ch.  E.  202 ;  2  Kent  (11th  ed.),  285-  (u) ;  Light  ».  Light,  26  Beav.  248 ;  'West 

288  notes.  v.  Davis,  Eolls,  1863,  'W.  No.  83,  and  see 

1  Attorney-General ».  Parkhurst,  1  Cha.  post,  Chap.   HI.  §  7,  Idiots  and  Lmaiics 

Ca.  112;  Attorney-General  v.  Woolrich,  id.  {Plaintiffs). 

153;  Attorney-General  v.  Tj'ler,   1  Dick.  *  Attorney-General  v.   Tyler,   1   Dick. 

378;  2  Eden,  230;  Norcom  v.  Kogers,  1  37B;Eidler  ».  Eidler,Eq.Ca.  Ab.  279.    See 

C.  E.  Green  (N.  J.),  48i.    If  the  plaintiff  Story  Eq.  PI.  §  64;  Gorham  «.  Gorham,  3 

appear  upon  the  face  of  the  bill  to  be  a  Barb.  Ch.  E.  24. 

lunatic,  and  no  next  friend  or  committee  is  5  Attorney-General  v.  Parkhurst,  1  Cha. 

named  in  the  bill,  the  objection  may  be  Ca.  112;  Attorney-General  v,  'Woodrich, 

raised  by  demurrer  or  by  motion  to  take  1  Cha.  Ca.  153. 

the  bill  from  the  files.    Norcom  ».  Eogera,  6  Eidler  v.  Eidler,  1  Eq.  Ca.  Ab.   279 

1  C.  E.  Green  (N.  J.)j  484.  pi.  5;  and  see  Tothill,  130. 

7  Norcom  v.  Rogers,  1  C.  E.  Green  (N. 
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Ch.  II.  §  1.    same  reason-  does  not  apply  to   cases   of  idiots,  because  in  con- 
*       ^'  templation  of  law  they  never  can  acquire  their  senses ;  they  are, 

but  idiot         therefore,  not  considered  necessary  parties  to  proceedings  on  their 

need  not  be      ,    ,     ,«, 
a  party.  behalf.^ 

Of  relators:  In  all  cases  of  informations  which  immediately  concern  the 
in  what  cases  j^igj^^g  pf  the  Crown,  its  officers  proceed  upon  their  own  authority, 
without  the  intervention  of  any  other  person ;  ^  but  where  the 
informations  do  not  immediately  concern  the  rights  of  the  Cro  (vn, 
they  generally  depend  upon  the  relation  of  some  person  whose 
namie  is  inserted  in  the  information,  and  who  is  termed  the  Re- 
lator? This  person  in  reality  sustains  and  directs  the  suit,  and 
he  is  considered  as  answerable  to  the  Court  and  the  parties  for  the 
propriety  of  the  proceedings,  and  the  conduct  of  them ;  ^  but  he 
cannot  take  any  step  in  the  cause  in  his  own  name,  and  inde- 
» pendent  of  the  Attorney-General.^  Where,  therefore,  in  the  case 
of  the  Attorney-  General  v.  Wright,^  notice  of  motion  was  given 
on  behalf  of  a  relator,  and  an  objection  was  made  that  it  ought  to 
have  been  on  behalf  of  the  Attorney-General,  Lord  Langdale 
M.  R.  decided  that  the  notice  was  irregular,  and  said  that  "  re- 
lators should  know  that  they  are  not  parties  to  informations,  and 
have  no  right,  of  their  own  authority,  to  make  any  application  to 
the  Court.  The  Attorney-General  is  the  only  person  whom  the 
Court  recognizes  in  such  cases."  And  in  the  Attorney-  General  v. 
Barker,''  which  was  an  information  and  bill,  Lord  Cottenham 
refused  to  hear  the  relator  and  plaintiff  in  person  on  behalf  of  the 
In  what  cases  Attorney-General,  and  said  he  could  not  separate  the  information 
be^piaiSiffa."  ^o™  ^^^  ^'^i  SO  as  to  hear  him  as  the  plaintiff  in  the  bill.  It 
sometimes  happens  that  the  relator  has  an  interest  in  the  matter 
in  dispute,  of  the  injury  to  which  interest  he  is  entitled  to  com- ' 
plain.  In  this  case,  his  personal  complaint  being  joined  to,  and 
incorporated  with,  the  information  given  to   the  Court  by  the 

J.),  484..  Under  the  16  &  17  Yic.  c.  70,  3  Ld.  Red.  22;  1  Ves.  J.  247,  n.    See 

the  custodj'  of  the  estate  is  usually  com-  The  Attorney-General  v.  The  Proprietors  of 

mitted  to  the  committee  by  an  Order  of  the  Meeting-house  in  Federal  Street,  in  the 

the  Lord  Chancellor   or  Lords  Justices,  1  own  of  Boston,  3  Gray,  1;  Attorney-Gen- 

which,  however,  by  §  63,  has  the  same  eral  v.  Merrimack  Manufacturing  Co.,  14 

force  and  validly  as  a  grant  under  the  Gray,  586;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 

great  seal.    For  form  of  Order,  see  Elmer's  99 ;  Story  Eq.  PL  §  8 ;  2  Mad  Prin  &  Pr 

Prao.  126.  Ch.  (3d  Lond.  ed.)  203. 

1  Attorney-General  v.  Woolrich,  1  Cha.  ^  Ld.  Ked.  22;  Attorney-General  v.  Viv- 
Ca.   153;  and  see  post.   Chap.  III.    §   7,  ian,  1  Buss.  226,  236. 

IdMts  and  Lunatics  {Plaintifs).  6  Parker  v.  May,  5  Gush.  337,  per  Shaw 

2  Ld.    Eed.    22;   Attorney-General    v.     C.  J.;  see  Commissioners  v.  Andrews,  10 
Vernon,  1  Vern.  277,  370;  Attorney-Gen-     Kich.  Eq.  (S.  C.)  4. 

eral  v.  Crofts,  1  Bro.  P.  C.  ed.  Toml.  136.  6  3  Beav.  447;  and  see  Attorney-Gen- 
In  Massachusetts  the  Attorney-General  eral  v.  The  Haberdashers'  Company,  16 
may,  under  Genl.  Sts.  o.  14,  §  18,  when  in  Bear.  397 ;  Attorney-General  v.  Wybges- 
his  judgment  the  interest  of  the  State  re-  ton's  Hospital,  16  Beav.  313;  Attorney- 
quires  it,  file  and  prosecute  informations.  General  v.  Sherboume  Grammar  School  18 
or  other  processes,  against  persons  who  in-  Beav.  256 ;  18  Jur.  686 ;  Parker  v  May  5 
trude  on  the  lands,  rights,  or  property  of  Cush.  336,  337.  " 
the  Commonwealth,  or  commit  or  erect  ''  4  M.  &  C.  262. 
any  nuisance  thereon. 
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oiRcer  of  the  Crown,  they  form  together  an  information  and  bill,    On.  il.  §  i. 
and  are  so  termed.     In  some  respects,  however,  they  are  consid- 
ered as  distinct  proceedings ;  and  the  Court  will  treat  them  as 
such,  by  dismissing  the  bill  and  retaining  the  information,  even 
though   the  relief  to  be  granted  is  different  from  that  prayed. 
Thus,  where  the  record  was  both  an  information  for  a  charity  and  Bill  may  be 
a  bill,  and  the  whole  of  the  relief  specifically  prayed  was  in  respect  ^^^j  inforia- 
of  an  alleged  interest  of  the  relator  in  the  trust  property,  which  t'on  retained. 
he  did  not  succeed  in  establishing,  although  the  bill  was  dismissed 
with  costs,  the  information  was  retained  for  the  purpose  of  regu- 
lating the  charity.^    It  is,  moreover,  necessary  that  the  -person  Plaintiff 
j oined  as  plaintiff  should  have  some  individual  interest   in   the  j^^i'iijual  ™ 
relief  sought  to  be  obtained  by  the  suit;  and  where  persons  were  interest  in  the 
made  plaintiffs  who  asked  nothing  for  themselves,  and  did  not 
show  that  they  were  individually  entitled  to  any  thing,  a  demurrer 
to  the  whole  record  was  allowed ;  but  as  there  appeared  to  be  a 
case  for  relief,  leave  to  amend,  for  the  purpose  of  converting  the 
record  into  an  information  only,  was  given,  and  the  Court  directed 
that  the  plaintiffs  should  remain  on  the  record  in  the  character  of 
relators,  in  order  that  they  might  be  answerable  for  costs.^ 

Although  it  is  the  general  practice,  where  the  suit  immediately  ^^ere  the 
concerns  the  rights  of  the  Crown,  to  proceed  without  a  relator,  suit  relates  to 
yet  instances  have  sometimes  occurred  where  relators  have  been  Crown. 
named.    In  such  cases,  however,  it  has  been  done  through  the  ten-    - 
derness  of  the  officers  towards  the  defendant,  in  order  that  the 
Court  might  award  costs  against  the  relator  if  the  suit  should 
appear  to  have  been  improperly  conducted :  it  being  a  prerogative 
of  the  Crown  not  to  pay i costs  to  a  subject.^ 

It  has  been  said,  that  as  the  Queen,  by  reason  of  her  preroga-  costs  of 
tive,  does  not  pay  costs  to  a  subject,  so  it  is  beneath  her  dignity  Attomey- 
to  receive  them ;  but  many  instances  occur,  in  the  course  of  prac- 
tice, in  which  the  Attorney-General  receives  costs.  Thus,  when 
collusion  is  suspected  between  the  defendants  and  the  relators,  the 
Attorney-General  attends  by  a  distinct  solicitor,  and  always  re- 
ceives his.  costs.  In  Attorney- General  x.  Lord  Asliburnham'^  Sir 
John  Leach  V.  C.  said,  in  reference  to  the  asserted  principle  that 
the  Crown  can  neither  pay  nor  receive  costs,  "I  find  no  such 
principle  in  Courts  of  Equity.  The  Attorney-General  constantly 
receives  costs,  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities,'  and  even  where  he  is  made  a  defendant  in  re- 
spec.t  of  the  immediate  rights  of  the  Crown  in  cases  of  intestacy ; 

1  Attorney-General  v.  Vivian,  1  Russ.      Smith  Ch.  Pr.  (2d  Am.  ed.)  99;  Story  Eq. 
226,  233,  235.  PI.  §  8. 

2  Attorney-General  o.  The  East  India         ^  1  S.  &.  S.  394,  397. 

Company,  11  Sim.  380,  3S6.  6  Moggridge  u  Thaokwell.T  Ves.  36, 88; 

8  See  3  Bl.  Com.  400;  2  Mad.  Prin.  &      Attorney-General  ii.  Lewis,  8  Beav.  179. 
Pr.  Ch.  (3d  Lond.  ed.)  203  and  note;  1 
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PERSONS   BY   WHOM   A   SUIT   MAY   BE   INSTITUTED. 


Ch.  II.  §  1. 


18  &  19  Vic. 
c.  90. 


Introduction 
of  a  relator, 
where 
Crown's 
rights  imme- 
diately con- 
cerned, is  an 
indulgence : 


and  where  charity  informations  have  been  filed  by  the  Attorney- 
General,  costs  have  been  frequently  awarded  him  in  interlocutory 
matters  independently  of  the  relator."  ^  And  in  the  case  of  the 
Attorney-  General  v.  The  Corporation'  of  London,^  Lord  Cotten- 
ham  said,  "  the  principle  that  the  Attorney-General  never  receives 
nor  pays  costs  may  be  modified  in  this  way;  namely,  that  the 
Attorney-General  never  receives  costs  in  a  contest  in  which  he 
could  have  been  called  upon  to  pay  them,  had  he  been  a  private 
individual."  By  the  18  &  19  Vic.  c.  90,  however,  provision  is 
made  for  the  payment  of  costs  by  or  to  the  Crown,  in  proceedings 
instituted,  after  the  passing  of  the  Act,  on  its  behalf,  in  matters 
relating  to  the  revenue.'  In  an  information  by  the  Attorney-Gen- 
eral without  a  relator,  costs  may  be  ordered  to  be  paid  by  one 
defeudant  to  another  defendant;  and  where  in  acharity  case  some 
of  the  defendants  supported  the  contention  of  the  Attorney-Gen- 
eral, they  were  allowed  costs  as  between  solicitor  and  client,  to  be 
taxed  and  paid  out  of  the  fund.  Such  costs  as  between  party  and 
party  to  be  repaid  by  the  defendant  who  opposed  the  proceedings.* 
The  propriety  of  naming  a  relator  for  the  purpose  of  his  being 
answerable  for  costs,  and  the  oppression  arising  from  a  contrary 
practice,  were  particularly  noticed  by  Baron  Perrot,  in  a  cause  in 
the  Exchequer,  Attorney-  General  v.  Fox^  in  which  case  no  relator 
was  named;  and  though  the  defendants  finally  prevailed,  they 
were  put  to  an  expense  almost  equal  to  the  value  of  the  property 
in  dispute.  The  introduction  of  a  relator,  however,  in  cases  in 
which  the  information  is  merely  concerning  the  rights  of  the 
Crown,  is  a  mere  act  of  favor  on  the  part  of  the  Crown  and  its 
officers ;  and  it  appears  to  have  been  the  opinion  of  Lord  Eldon 
that,  even  in  informations  concerning  charities,  the  introduction 
of  a  relator  was  an  indulgence  on  the  part  of  the  Crown,  which, 
though  usual,  might  be  withheld.  Thus,  in  The  Matter  of  the 
Bedford  Charity,^  in  speaking  of  informations  concerning  charities, 
his  Lordship  said,  "there  is  no  doubt,  that  though  a  relator  is 
commonly  required  for  the  purpose  of  securing  costs,  the  Attorney- 
General  may,  if  he  pleases,  proceed  without  a  relator."  This 
dictum  appears  td  be  at  variance  with  the  opinion  of  Lord  Thurlow, 


1  See,,  however,  Bumey  v.  Macdonald, 
15  Sim.  6,  16. 

2  2  M'N.  &  G.  247,  269,  271,  273.  See 
also,  on  this  point,  S.  C.  before  the  M.  R. 
12  Beav.  171,  and  on  demurrer  before 
House  of  Lords,  1  H.  L.  Cas.  471,  and  Ld. 
Cottenham's  comments  on  the  case  2  M'N. 
&  G.  271;  Attorney-General  «.  Drapers' 
Co.,  4  Beav.  305  j  Ware  ».  Cumberlege,  20 
Beav.  BIO;  Kane  v.  Maule,  2  S.  &  G.  331; 
S.  C,  on  appeal,  mom.  Kane  v.  Reynolds, 
4  De  G.,  M.  &  G.  565,  669;  1  Jur.  N.  S. 
148. 

8  Attorney-General  i>.  Hanmer,  4  De  G. 


&  J.  205;  5  Jur.  N.  S.  693;  Attorney- 
General  II.  Sittingbourne  &  Sheerness 
Railway  Co.,  35  Beav.  268.272;  L.  R.  1 
Eq.  636,  640 ;  and  see  Bauer  ».  Mitford,  9 
W.  R.  135;  see  also  24  &  25  Vic.  c.  92, 
§  1,  in  cases  as  to  succession  duty;  and  23 
&  24  Vic.  c.  34,  §§  11,  12,  in  proceedings 
by  petition  of  right. 

^  Attorney-General  v.  Chester,  14  Beav. 
338;  Attorney-General  D.  Mercers'  Co.,  18 
W.  R.  448,  V.  C.  J. 
Ld.  Red.  23,  n.  (g). 

6  2  Swanst.  520. 
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in  the  Attorney-  General  v.  Oghndkr^  in  wliicli  case  Ms.  Lordship 
is  reported  to  have  expressed  his  beUef  that  an  information  with- 
out a  relator  would  not  do;  and  the  opinion  of  Lord  Thurlow 
upon  this  point  appears  to  have  been  adopted  by  Lord  Redesdale.^ 
Upon  the  whole,"  therefore,  it  seems,  that  although  in  oases  of 
informations  for  charities,  the  general  and  almost  universal  practice 
is  to  have  a  relator  for  the  purpose  of  answering  the  costs,  yet  the 
rule  is  not  imperative ;  ^nd  the  Attorney-General,  as  the  officer 
of  the  Crown,  may,  in  the  exercise  of  his  discretion,  exhibit  such 
an  information  without  a  relator.  In  confirmation  of  this  it  is  to 
be  observed,  that  in  informations  under  the  former  statutes,^  for 
giving  additional  facilities  in  applications  to  Courts  of  Equity 
regarding  the  management  of  estfttes  or  funds  belonging  to  chari- 
ties, it  was  not  the  practice  to  have  a  relator. 

All  persons  who  are  not  under  any  of  the  legal  disabilities  after 
mentioned  may  be  relators  in  informations ; '  but  a  written  author- 
ity, signed  by  them,  permitting  their  names  to  be  used  must  be 
filed  with  the  information.'  A  corporate  body  may  be  a  relator  ^ 
or  a  relator  and  plaintiff.' 

It  has  not  been  deemed  necessary  that  relators  should  be  inter- 
ested in  the  charities  concerning  which  they  institute  proceed- 
ings ;  ^  and  the  Court  was  in  the  habit,  in  the  times  when  a 
much  stricter  system  of  practice  prevailed  than  at  present,  of 
relaxing  several  of  its  rules  on  behalf  of  charities.  Thus,  where 
the  relief  sought  was  erroneous  and  refused,  the  Court  still  took 
care  to  make  such  decree  as  would  best  answer  the  purposes  of  the 
charities.' 

It  appears,  on  reference  to  the  old  cases,  that  where  a  relator 
himself  claims  an  interest  in  the  subject-matter  of  the  suit,  and 
proceeds  by  bill  .as  well  as  by  information,  making  himself  both 


Ch.  II.  §  1. 


and  so,  in 
cases  of  char- 
ities, semile. 


1  1  Ves.  J.  246. 

2  Ld.  Red.  99 ;  and  see  Attorney-General 
V.  Smart,  1  Ves.  S.  72;  Attorney- General 
V.  MiddletoD,  2  Ves.  S.  327;  Attorney- 
General  of  the  Duchy  of  Lancaster  v. 
Heath,  Prec.  in  Ch.  13. 

8  59  Geo.  III.  0.  91;  continued  and 
extended  hy  2  &  3  Will.  IV.  c.  57.  See, 
however,  Attorney-General  v.  Boucherett, 
25  Beav.  116. 

i  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  99. 

5  15  &  16  Vie.  0.  86,  §  11.  For  form  of 
authority,  see  Vol.  III.  In  an  injunction 
case,  the  authority  was  allowed  to  be  filed 
the  day  after  the  information.  Attorney- 
General  V.  Murray,  13  W.  R.  65;  V.  C.  K. 
Where  the  solicitor  had  given  the  relator 
an  indemnity  against  the  costs,  the  infor- 
mation was  ordered  off  the  file,  with  costs 
to  be  paid  by  the  relator  and  solicitor.. 
Attorney-General  «.  Skinners'  Co.,  C.  P. 
Coop.  7. 

6  See  Attorney-General  v.  Wilson,  C. 
&  P.  1;  Attorney-General  v.  Cambridge 


Consumers'  Gas  Co.,  L.  K.  6  Eq.  282,  V.  C. 

w.  .  ■ 

'  See  Attorney-General  o.  Conserva- 
tors of  the  Thames,  1  H.  &  M.  1 ;  8  Jur. 
N.  S.  1203:  Attorney-General  v.  Metro- 
politan Board  of  Works,  1  H.  &  M.  298. 
Attoftiey-General  v.  Greenhill,  33  Beav. 
193;  9  Jur.  N.  S.  1307;  Attorney-General 
V.  Mayor  of  Kingston-on-Thames,  11  Jur. 
N.  S.  596 ;  13  W.  E.  880,  V.  C.  W. ;  Attor- 
ney-General V.  Richmond,  L.  R.  2  Eq. 
306;  12  Jur.  N.  S.  544,  V.  C.  W.  • 

8  Attorney-General  v.  Vivian,  1  Russ. 
226,  236.  See,  however,  Attorney-General 
o.  Bucknall,  2  Atk.  328;  Corporation  of 
South  Molton  v.  Attorney-General,  5  H.  L. 
Ca.  1. 

9  Attorney-General  v.  Bucknall,  2  Atk. 
328  J  Attorney-General  v.  Whiteley,  11 
Ves.  241,  247;  Attorney-General  v.  Oglen- 
der,  1  Vea.  J.  246;  Attorney-General  v.' 
Middleton,  2  Ves.  S.  337;  Attorney-Gen- 
eral V.  Brereton,  id.  425 ;  Attorney-General 
V.  Mayor  of  Stamford,  2  Swanst.  501;  At- 
torney-General V.  Parker,  1  Ves.  S.  43. 


Who  may  be 
relators. 


In  charity  ' 
cases  relators 
need  not  be 
interested. 


Effect  of 
death  of 
relator. 
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PERSONS   BT   WHOM   A    SUIT   MAT   BE    INSTITUTED. 


Ch.  II.  §  1. 


Proceedings 
thereupon. 


Informations 
on  belialf  of 
idiots  and 
lunatics  must 
be  by  a  rela- 
tor. 


Lunatic  can- 
not be  relator. 


Liability  of 
relators  to 
costs,  on  dis- 
missal ; 


plaintiff  and  relator,  the  suit  abates  by  his  death.  Where,  how- 
ever, the  suit  is  merely  an  information,  the  proceedings  can  only 
abate  by  the  death  or  determination  of  interest  of  the  defendant.^ 

If  there  are  several  relators,  the  death  of  any  of  them,  while 
there  survives  one,,  will  not  in  any  degree  affect  the  suit ;  but  if 
all  the  relators  die,  or  if  there  is  but  one,  and  that  relator  dies,  the 
suit  is  not  abated.  It  is,  however,  irregular  for  the  solicitors  of  a 
relator  to  proceed  in  a  charity  information  after  the  death  of  the 
relator ;  and  the  Court  will  not  permit  any  further  proceedings  till 
an  order  has  been  obtained  for  liberty  to  insert  the  name  of-  a  new 
relator,  and  such  name  is  inserted  accordingly;  otherwise  there 
would  be  no  person  to  pay  the  costs  of  the  suit,  in  case  the  infor- 
mation should  be  deemed  improper,  or  for  any  other  reason  should 
be  dismissed.^  Where,  however,  a  relator  dies,  the  application  for 
leave  to  name  a  new  relator  must  be  made  by  the  Attorney- 
General,  or  with  his  consent,  and  not  by  the  defendant ;  otherwise 
the  defendant  might  choose  his  own  prosecutor.' 

With  respect  to  informations  on  behalf  of  idiots- and  lunatics,  it 
seems  that  it  is  not  only  necessary  that  the  lunatic  should  be  a 
party,  but  also  that  there  should  be  a  relator  who  may  be  respon- 
sible to  the  defendant  for  the  costs  of  the  suit.  Thus,  in  the  case 
of  the  Attorney- General  v.  Tyler,  mentioned  in  the  note  to  Lord 
Redesdale's  Treatise,*  it  appears  that  the  lunatic  had  been  made 
the  relator,  but  that  on  a  motion  being  made  that  a  responsible 
relator  should  be  appointed.  Lord  Northington  directed  that  all 
further  proceedings  in  the  cause  should  be  suspended,  until  a 
proper  person  should  be  named  as  relator  in  his  stead.  This  ap- 
pears to  be  the  same  cause  which  has  been  before  referred  to  as 
reported  in  Mr.  Dickens's  Reports,^  in  which,  upon  the  hearing,  it 
was  objected  that  the  lunatic  was  not  a  party  to  the  suit,  although 
he  was  named  as  relator ;  and  the  cause  was  consequently  ordered 
to  stand  over,  with.liberty  to  amend  by  adding  parties,  and,  if  so 
advised,  to  change  the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator,  in  infor- 
mations exhibited  on  the  part  of  the  Attorney-General,  is,  as  we 
have  seen,*  that  there  may  be  some  person  answerable  for  the 
costs,  in  case  they  should  have  been  improperly  filed.  Thus,  in 
the  case  of  Attorney-  General  v.  iSma/rt^  before  referred  to,  where 
the  information  was  held  to  have  been  unnecessary,  and  in  con- 
tradiction to  the  right,  the  costs  were  ordered  to  be  paid  by  the 


1  Waller  v.  Hanger,  2  Bnlst.  134;  Ld. 
Eed.  100. 

2  Ld  Red.  100;  Attorney-General  v. 
The  Haberdashers'  Company,  16  Beav. 
397. 

8  Ld.  Red.  100,  n.  (e);  Attorney-Gen- 
eral V.  Harvey,  1  Jur.  N.  S.  1062;  Attor- 
ney-General V.  Plumtree,  6  Mad.^  452;  2 


Mad.  Prin.  &  Pr.'JCh.  (3d  Lond.  ed.)  203, 
204. 
1  Ld.  Red.  29;  2  Eden,  230. 

5  Ante,  p.  9. 

6  Ante,  p.  13. 

'  IVes.  S.72;  Attorney-General  v.  Par- 
ker, 8  Atk.  670,  576;  1  Ves.  S.  43. 


THE  queen's  attorney-general.  .  15 

relator.    But  in  the  case  of  Attorney-  General  v.  Oglender^  before    Oh.  II.  §  i. 
referred  to,  where  the  relator  insisted  upon  a  particular  construe-  '^ 

tion  of  the  will  of  the  person  by  whom  the  charity  was  founded,  ""'  ^^^^Sj: 
and  in  which  there  was  considerable  ambiguity,  although  he  failed  insist  upon 
in  satisfying  the  Court  that  his  construction  was  the  right  one,  and  tion*oTa'wm- 
the  information  was  consequently  disfnissed,  the  Court  did  not 
make  him  liable  to  the  costs  of  the  defendant,  although  it  refused 
to  permit  the  costs  to  be  paid  out  of  the  funds  of  the  charity. 
And  in  general,  where  an  information  prays  a  relief  which  is  not  nor  where 
granted,  but  the  Court  thinks  proper  to  make  a  decree  according  g^l^ted 
to  the  merits,  so  that  the  information  is  shown  to  have  had  a  foun-  though  not 
dation,  although  the  relief  is  not  such  as  the  relator  prayed,  the  refie?'prayed. 
relator  will  not  be  ordered  to  paythe  costs.^ 

Where  relators  conduct  themselves  properly,  and  their  conduct  when  al- 
has  been  beneficial  to  the  charity,  they  will  usually  be  allowed  ^°^^  "'^"^ 
their  costs ;  *  and  it  seems  that,  in  some  cases,  the  costs  of  relators 
will  be  taxed  as  between  solicitor  and  client,  on  the  principle  that  as  between 
otherwise  people  would  not  come  forward  to  file  informations ;  *  cUent'"^  ™'* 
and  in  special  cases  they  will  be  allowed  their  charges  and  expenses,  and  charges 
in  addition  to  the  costs  of  the  suit.^     But  where  they  incurred  ^^^  ^^- 
expenses  without  the  sanction  of  the  Master,  in  obtaining  informal 
tion  for  the  purpose  of  preparing  a  scheme,  they  were  only  allowed 
their  expenses  actually  out  of  pocket ;  ^  and  where  a  petition  would 
have  done,  instead  of  an  information,  the  relators  were  refused 
their  costs.' 

In  the  case  of  Attorney- General  y.  I^err,^  an  ovder  was  in  the  Outofwhat 
first  instance  made  to  refer  it  to  the  Master  to  tax  and  settle  the  f^^^. 
costs,  charges,  and  expenses  of  the  relator,  of,  incidental,  and  pre- 
paratory to  the  cause,  properly  incurred ;  to  be  paid  by  the  trustees 
of  the  hospital  of  St.  Thomas  for  the  time  being,  or  the  treasurer 
thereof,  out  of  the  funds  belonging  to  the  hospital.  To  this  order 
two  objections  were  made :  first,  that  the  decree,  was  wrong,  so  far 
as  it  gave  the  relator  the  extra  costs,  charges,  and  expenses  inci- 
dental and  preparatory  to  the  cause,  properly  incurred ;  secondly, 
that  these  extra  costs  ought  not  to  be  charged  on  the  whole  prop- 
erty of  the  hospital  generally,  but  only  on  the  property  which  was 
the  subject  of  the  information.  Lord  Langdale  M.  R.  said  "  on 
considering  the  cases  which  have  occurred,  it  appears  that  the 
relator  in  a  charity  information,  where  there  is  nothing  to  impeach 

1  1  yes.  J.  246.  affirmed  by  H.  L.,  see  13  Tes.  416;  Attor- 

2  Attorney-General  v.  Bolton, '3  Anst.       ney-General  «.  Kerr,  4  Beav.  29t,  S03 ;  but 
820.  -    ^  see    Attorney-General  v.    The   Fishmon- 

s  Eeames  on  Costs,%^  Attomey-Gen-  gers'  Company,  1  Keen,  492,  where  party 

eral  v.  The  Brewers'  Company,  1  P.  Wms.  and  party  costs  only  were  allowed. 
376.  5  Attorney-General  v.  Kerr,  ubi  sup. 

*  Attorney-General  i).  Taylor,  cited  in  ^  Attorney-General  v.    The  Iron-mon- 

Osborne  ».  Denne,  7  Ves.  424;  see  also  id.  gers'  Company,  10  Beav.  194, 196. 
425;  Attorney-General  v.  Carte,   1  Dick.  '  Attorney-General   v.  Berry,- 11    Jur. 

113 ;  Beames  on  Costs,  App.  No.  2,  229 ;  114. 
Moggridge  v.  Thackwell,  7  Ves.  36,  88;  8  4  Bear.  297,  301,  302. 
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Out  of  what 
Aind  extra 
costs  allowed. 


Ch.  II.  §  1.  the  propriety  of  the  suit,  and  no  special  circumstances  to  justify  a 
special  order,  is,  upon  obtaining  a  decree  for  the  charity,  entitled 
to  his  costs  as  between  solicitor  and  client,  and  to  be  paid  the 
difference  between  the  amount  of  such  costs  and  the  amount  of 
the  costs  which  he  may  recover  from  the  defendants,  out  of  the 
charity  estate.  There  may  be  special  cases  in  which  the  relator 
may  be  entitled  to  charges  and  expenses,  in  addition  to  his  costs 
of  the  suit  as  between  solicitor  and  client ;  but  it  appears  to  me 
that  such  cases  must  depend  upon  their  peculiar  circumstances,  to 
be  brought  forward  and  established  by  evidence  on  proper  occa- 
sions.^ Upon  the  second  point,  I  find  that  there  are  several  cases 
in  which  the  costs  to  be  paid  by  the  trustees  of  a  charity  have 
been  ordered'  to  be  paid  out  of  the  funds  of  the  charity  generally ; 
but  the  trustees  objecting,  it  appears  to  me  more  regular  and 
proper,  in  the  first  instance  at  least,  to  charge  the  costs  which  fall 
upon  the  charity  estate  on  the  fund  recovered  by  the  information, 
or,  on  the  estate  which  is  the  subject  of  the  suit."  The  decree 
was  accordingly  varied,  and  the  relator,  instead  of  being  allowed 
his  costs,  charges,  and  expenses  of,  incidental,  and  preparatory  to 
the  cause,  properly  incurred,  was  only  allowed  his  costs  as  between 
soUcitor  and  client ;  and  the  costs  and  sums  which  were  to  be  paid 
by  the  defendants  the  trustees,  instead  of  being  directed  to  be 
paid  out  of  the  fiinds  of  the  hospital,  were  made  a  charge  on  the 
property  which  was  the  subject  of  the  suit,  and  ordered  to  be 
raised  by  sale  or  mortgage  thereof.^ 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be 
answerable  for  the  costs  of  the  proceedings,  in  case  the  information 
shall  appear  to  have  been  improperly  instituted  or  conducted,  it 
follows,  as  a  matter  of  course,  that  such  relator  must  be  a  person 
of  substance,  and  if  it  is  made  to  appear  to  the  Court  that  the 
relator  is  not  a  responsible  person,  all  further  proceedings  in  the 
information  will  be  stayed,  till  a  proper  person  shall  be  named  as 
relator.^ 

An  information  by  the  Attorney-General  without  a  relator  can- 
not be  dismissed  for  want  of  prosecution ;  it  is  his  privilege  to 
proceed  in  what  way  he  thinks  proper ;  but  an  information  in  his 
name  by  a  relator,  is  subject  to  be  dismissed  for  want  of  prosecution 
with  costs. 


Relator 
should  be  a 
person  of  sub- 
stance. 


What  infor- 
mations can 
be  dismissed 
for  want  of 
prosecution. 


1  Attorney-General  v.  Kerr,  4  Beav. 
297,  803;  but  see  Attorney-General  v.  The 
Skinners'  Company,  Jao.  629,  630:  Attor- 
ney-General V.  Corporation  of  Manchester, 
3  L.  J  Ch.  U. 

2  This  was  the  practice  before  the  Char- 
itable Trusts  Act,  1863,  16  &  17  Tic.  c. 
137.  Under  that  Act,  no  proceeding  can 
be  taken  without  the  consent  of  the  Char- 
ily Commissioners,  except  by  the  Attorney- 
General  acting  ex  officio,  or  by  adverse 
claimants ;  see  §  17,  and  post,  Chap.  XLV. 
§  2,  Charitable  Trusts  Acts. 


*  Attorney-General  v.  Tyler,  2  Eden, 
230  i  see  also  Attorney-General  v.  Knight, 
3  M.  &  C.  1B4.  It  is  ^resumedj  that  the 
same  rules  for  determining  who  is  a  "  per- 
son of  substance,"  apply  here  as  in  the 
case  of  next  friends  of  married  women ;  as 
to  whom,  see  post.  Chap.  III.  §  8.  There 
is  a  reported  case,  in  which  a  relator  was 
required  to  give  security  for  costs,  see 
Attorney-General  v.  Skinners'  Co.,  C.  P. 
Coop.  1,  B ;  and  see  Attorney-General  v. 
Knight,  8  M.  &  C.  154. 
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Ch.  II.  §-2. 


Section"  II.  —  Governments  of  Foreign  States. 


~y 


It  seems  to  have  been  considered  by  Lord  Thurlow  as  a  doubt-  Foreign 
fill  point,  whether  the  sovereign  of  a  foreign  State  could  sue  in  the  1,°^^.'°** 
municipal  courts  of  this  country,  or  whether  the  claims  of  such  a 
person  were  not  matter  of  application  from  State  to  State.*  The 
point,  however,  has  now  been  determined  in  the  affirmative.^ 
Thus,  a  bill  was  filed  on  behalf  of  the  King  of  Spain,  and  of  two 
other  persons  resident  in  London,  claiming  some  property  which 
had  been  received  by  one  of  the  defendants,  under  a  treaty  between 
France  and  Spain,  and  which,  it  was  alleged,  was  the  property  of 
the  King  of  Spain.  To  this  bill^a  general  demurrer  was  put  in ; 
and  amongst  other  grounds  of  demurrer,  it  was  contended,  that 
the  King  of  Spain,  being  a  foreign  absolute  sovereign,  was  not 
capable  of  maintaining  a  suit  in  a  Court  of  Equity  here,  or  at  least, 
that  he  was  not  capable  of  maintaining  a  suit  for  the  enforcement 
of  alleged  rights  belonging  to  him  only  in  his  royal  character. 
This  demurrer  was  allowed  by  Lord  Lyndhurst,  but  upon  a  differ- 
ent ground,  namely,  that  the  parties  who  had  been  joined  with  the 
King  of  Spain  as  co-plaintiffs  had  no  interest  in  the  subject-matter 
of  the  suit ; '  and  after  the  allowance  of  the  demurrer,  the-  King  of 
Spaiu  alone  filed  another  bill  against  the  same  defendants,  for  the 
same  purposes  as  before,  and  the  defendants  demurred  again;  but 

1  Barclay  v.  Russell,  3  Ves.  J.  424,  431 ;  fuse  permission  to  a  foreign  sovereign  to 
see  also  the  Nabob  of  the  Carnatic  v.  East  sue  in  its  Courts,  it  might  become  a  just 
India  Company,  1  Ves.  J.  371,  where  the  cause  of  war.  Story  Eq.  PI.  §  55;  King 
authorities  upon  this  point  are  collected.  of  Spain  v.  Mendazabel,  5  Sim.  596;  Ed- 

2  The  King  of  Spain  w.  Machado,  4  wards,  Part,  in  Eq.  33,  34,  36;  Calvert, 
Enss.  225,  236;  Hullett  v.  King  of  Spain,  Parties,  ch.  3,  §  27,  pp.  310,  311. 

2  Bligh,  N.  S.  31 ;  S.  C.  7  Bligh,  N.  S.  359 ;  .  By  the  Constitution  of  the  United  States, 
see  also  City  of  Berne  v.  Bank  of  England,       foreign  States  are  expressly  authorized  to 

9  Ves.  347 ;  Bolder  u.  Bank  of  England,       sue  in  the  Courts  ot  the  United  States. 

10  Ves.  332;  Bolder  v.  Lord  Huntingfield,  See  Story  Eq.  PI.  §  55,  note;  Const.  U.  S. 

11  Ves.  283;  King  of  the  Two  Sicilies  v.  Art.  III.  §  2.  One  of  the  States  of  the 
Willcox,  1  Sim.  N.  S.  301,  332;  United  Union  may  appear  as  plaintiSf  in  the  Su- 
States  of  America  v.  Prioleau,  2  H.  &  H.  preme  Court  of  the  United  States,  against 
559;  11  Jur.  N.  S.  792;  United  States  of  either  another  State,  or  the  citizens  there- 
America  V.  Wagner,  L.  R.  3  Eq.  724;  S.  of.  Const.  U.  S.  Art.  III.  §  2;  Governor 
C.  L.  K.  2  Ch.  Ap.  582;  Prioleau  v.  United  of  Georgia  v.  Aladrago,  1  Peters,  110;  U. 
States  and  Andrew  Johnson,  L.  E.  2  Eq.  States  v.  Peters,  5  Cranch,  115;  \J.  States 
659;  United  States  of  America  ».  McEea,  v.  Blight,  3  Hall,  Law  Journ.  197;  Osborn 
L.  E.  3  Ch.  Ap.  79.  v.  United  States  Bank,  9  Wheat.  857 ;  U. 

The  doctrine  that  the  sovereign  of  one  States  v.  Percheman,  7  Peters,  51;  New 

State  may  maintain  a  suit  in  the  Courts  York  «.  Connecticut,  4  Ballas,  1;   New  ~ 

of  Equity  of  another  State,  is  now  estab-  Jersey  ».  New  York,  5  Peters,  284;  Ehode 

lished  in  aifirmance  of  the  right,  upon  very  Island  v.  Massachusetts,  13  Peters,  23 ;  S. 

satisfactory  principles.      See    Story  Eq.  C.  14  Peters,  210;  3  Story  Const.  U.  S. 

PI.  §65;  Brown  ».  Minis,  1  M'Cord,  80;  §§  1676-1683;   Nabob  of  the  Carnatic  v. 

2  Kent  {11th  ed.),  285,  note.    A  foreign  East  India  Co.,  1  Sumner's  Ves.  371,  note 

sovereign  State  adoptingMthe  republican  (a).  One  State,  as  a  corporation,  may  sue 
form  of  government,  and  recognized  by  ■     in  the  Courts  of  another  State.    Belafield 

the  government  of  her  Majesty  the  Queen  v.  State  of  Illinois,  2  Hill  (N.  Y.),  159; 

of  England,  can  sue  in  the  Courts  of  her  S.  C.  8  Paige,  527;    Hines  v.  State  of 

Majesty  in  its  own  name  so  recognized.  North  Carolina,  10  Sm.  &  M.  529. 
United  States  of  America  v.  Wagner,  L.  s  King  of  Spain  v.  Machado,  4  Enss. 

R.  2  Ch.  Ap.  582.    If  a  State  were  to  re-  226,  236. 
VOL.  I.                                                         2. 
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PERSONS   BY   WHOM   A   SUIT   MAT   BE   INSTITUTED. 


Ch.  II.  §  2. 


Seem,  where 
gpvemment 
not  recog- 
nized. 


The  fact  of  a 
foreign  State 
not  being 
recognized  ia 
judicially 
noticed. 


the  demurrer  was  overruled  by  Lord  Lyndliurst,^  and  his  Lord- 
ship's judgment  was  confirmed  by  the  House  of  Lords  on  appeal." 
In  giving  judgment  upon  that  occasion,  Lord  Redesdale  observed, 
"  This  is  one  of  the  clearest  cases  that  can  be  stated.  I  conceive 
that  there  can  be  no  doubt  that  a  sovereign  may  sue.  If  he  can- 
not, there  is  a  right  without  a  remedy ;  for  it  is  only  by  suit  in 
Court  that  the  respondent  can  obtain  his  remedy:  he  sues,  as 
every  sovereign  must  sue,  generally,  either  on  his  own  behalf,  or 
oh  behalf  of  his  subjects."  But  it  seems  that  the  right  of  a  foreign 
sovereign  to  sue  in  the  municipal  Courts  of  this  country  is  confined 
to  those  cases  in  which  it  is  sought  to  enfcfroe  the  private  rights  of 
the  sovereign  or  of  his  subjects;  and  that  the  infringement  of  his 
prerogative  rights  does  not  constitute  a  ground  of  suit.' 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this 
country,  it  is  necessary  that  it  should  have  been  recognized  by  the 
government  here.  This  point  appears  to  have  been  first  discussed 
in  the  case  of  The  City  of  JBeme,  in  Switzerland,  v.  The  Bank  of 
England^  which  arose  from  the  application  of  a  person  describing 
himself  as  a  member  of  the  common  council  chamber  of  the  city  of 
Berne,  on  behalf  of  himself  and  of  all  others  the  members  of  the 
common  council  chamber  and  the  burghers  and  citizens  of  that 
city,  to  restrain  the  Bank  of  England  and  South  Sea  Company 
from  permitting  the  transfer  of  certain  fiinds  standing  in  the 
names  of  trus,tees,  under  ■  a  purchase  by  the  old  governjnent  of 
Berne  before  the  revolution ;  the  application  was  opposed,  on  the 
ground  that  the  existing  government  of  Switzerland,  not  being 
acknowledged  by  the  government  of  this  country,  cquld  not  be 
noticed  by  the  Court ;  and  Lord  Eldon  refused  to  make  the  order : 
observing  that  it  was  extremely  diflicult  to  say  that  a  judicial 
Court  can  take  notice  of  a  government  never  recognized  by  the 
government  of  the  country  in  which  the  Court  sits;  and  that 
whether  the  foreign  government  was  recognized  or  not,  was  matter 
of  pubUc  notoriety.  The  recognition  of  a  foreign  government  by 
the  government  of  this  country  is  conclusive,  and  the  Court  cannot 
listen  to  any  objection  to  its  title.^ 

The  fact  of  a  foreign  government  not  having  been  recognized 
by  the  government  of  this  country  must  be  judicially  taken  notice 

659;  11  Jur.  N.  S.  792;  U.  States  of 
America  v.  Wagner,  L.  E.  3  Eq.  724,  V. 
C.  W.;  L.  E.  2  Ch.  Ap.  682,  L.  C.  &  L. 
JJ. ;  U.  States  of  America  v.  McEae,  L. 
E.  4  Eq.  327,  V.  C.  W. ;  L.  E.  3  Ch.  Ap. 
79,L.  C.  •  ^ 

*  9  Yes.  347;  and  see  Dolder  v.  Bank, 
of  England,  10  Yes.  353;  Dolder  v.  Lord 
Huntingfield,  11  Yes.  288. 
•  5  Emperor  of  Austria  «.  Day,  2  Giff. 
628;  7  Jur.  N.  S.  483;  3  De  G.,  F.  &  J. 
217;  7  Jur.  N.  S.  639. 


1  4  Russ.  660 ;  see  also  the  Columbian 
Government  v.  Rothschild,  1  Sim.  94^ 
King  of  Hanover  v.  Wheatley,  4  Beav. 
78. 

2  2  Bligh  N.  S.  60;  and  see  Duke  of 
Brunswick  v.  King  of  Hanover,  6  Beav. 
1;  2  H.  L.  Ca.  1;  sai  poit,  Chap.  lY., 
§  4,  on  the  liability  of  foreign  States  to  be 
sued. 

s  Per  L.  J.  Turner  in  Emperor  of  Aus- 
tria J).  Day,  8  De  G.,  F.  &  J.  217,  251, 252; 
7  Jur.  N.  S.  639,  644;-  see  also  United 
States  of  America  v.  Prioleau,  2  H.  &  M. 
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of  by  the  Court,  even  though  there  is  an  averment  introduced  into  Ch.  ii.  §  2. 
the  bill  that  the  government  in  question  has  been  recognized.^  "  '*  "^ 
Thus,  when,  in  order  to  prevent  a  demurrer,  it  was  falsely  alleged 
in  the  bill  that  a  revolted  colony  of  Spain  had  been  recognized  by 
Great  Britain  as  an  independent  State,  and  a  demurrer  was  never- 
theless put  in.  Sir  Lancelot  Shadwell  V.  C.  allowed  the  demurrer ; 
observing,  that  if  the  plaintiff  makes  the  fact  that  this  is  an  inde- 
pendent government  recognized  by  the  government  of  this  coun- 
try, where  it  is  not  so,  the  foundation  of  his  case,  the  Court  must 
judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
standing the  averment*on  the  record ;  because  nothing  is  taken  to 
be  true  except  that  which  is  properly  pleaded,  and  that  when  a 
fact  is  pleaded  which  is  historicEUly  false,  and  which  the  judges  are  . 

bound  to  take  notice  of  as  being  false,  it  cannot  be  said  to  have 
been  properly  pleaded  merely  because  it  is  averred,  and  the  Court 
must  take  it  just  as  if  there  had  been  no  such  averment  on  the 
record.^  And,  upon  the  same  principle,  it  has  been  held,  that  the 
Courts  of  this  country  will  not  entertain  a  suit  for  matters  arising 
out  of  contracts  entered  into  by  individuals  with  the  governments 
of  foreign  countries,  which  have  not  been  acknowledged  by  the 
government  of  this  country.^ 

A  foreign  sovereign  or  State  sues  by  the  name  by  which  he  or  it  Howaforeigu 
has  been  recognized  by  the  government  of  this  country,  and  is  not  ^^^  ^"®»  • 
bound  to  sue  in  the  name  of  any  officer  of  the  government,  or  to 
join  as  co-plaintiff  any  such  officer  upon  whom  process  may  be 
served,  or  who  may  be  called  upon  to  give  discovery  upon  a  cross- 
bill.*   And  where  a  foreign  State  comes  voluntarily  as  a  suitor  into 

1  Taylor  v.  Barola}',  2  Sim.  213,  220-       officers  who  are  entitled  to  represent  the 
223.  interests  of  the  State,'  must  have  referred 

2  Ibid.  to  some  persons  or  bo(}3'  in  whom  the'in- 
8  Thomson  v.  Powles,  2  Sim.  194,  210.  terests  of  the  State  were  vested,  and  who 
*  In  United  States  of  America  v.  Wag-       were,  therefore,  entitled  to  represent  it  in 

ner,  L.  R.  2  Ch.  Ap.  682,  it  was  held  that  a  suit."  In  regard  to  the  distinction 
a  foreign  sovereign  State  adopting  the  claimed  to  exist  betiyeen  a  monarchical 
republican  form  of  government  is  not  and  a  republican  government  in  this  re- 
bound to  sue  in  the  name  of  any  officer  of  speot.  Lord  Justice  Turner  in  the  above 
the  government,  or  to  join  as  co-plaintiff  case  (L.  E.  2  Ch.  Ap.  592)  said;  "In  the 
any  such  officer  on  whom  process  may  be  cases  referred  to,  the  form  of  government 
served,  and  who  may  be  called  upon  to  was  monarchical;  and  I  take  it  that,  in 
give  discovery  upon  a  cross-bill ;  reversing  such  cases,  the  public  property  .of  the 
the  order  of  Sir  W.  Page  Wood  (Lord  State,  so  far  ai  it  is  not  by  the  Constitu- 
Hatherley)  in  S.  C.  L.  R.  3  Eq.  724.  In  tion  of  the  State  otherwise  destined,  vests 
the  above  case  (L."  R.  2  Ch.  Ap.  589,  590)  in  the  sovereign,  subject  to  a  moral  obli- 
Lord  Chelmsford  L.  C,  referring  to  the  gation  on  his  part  to  apply  it  for  the  ben- 
remarks  of  Sir  John  Leach,  in  The  Co-  efit  of  his  subjects;  and  wlien  he  sues  in 
lumbian  Government  v.  Rothschild,  1  Sim.  respect  of  the  public  property,  he  sues, 
94,  said,  "  now  I  do  not  understand  this  not  as  the  mere  representative  of  the 
to  be  a  decision  that  the  State  of  Colum-  State,  but  as  the  person  in  whom  the 
bia  could  not  be  plaintiffs  in  a  suit  insti-  property  is  vested  for  the  benefit  of 
tuted  for  the  recovery  of  the  property  of  the  State.  In  the  case  of  a  republic,  the 
the  State,  much  less  that  they  could  not  public  property  of  the  State  remains  in  the 
sue  unless  they  appointed  some  public  State,  and  the  State,  therefore,  and  not 
officer,  having  himself  no  interest  in  the  any  mere  officer  of  the  State,  is  the  proper 
subject  in  litigation,  to  represent  their  party  to  sue  for  it."  Similar  remarks 
rights.  The  Vice-Chancellor,  by  the  words,  were  made  by  the  Lord  Chancellor  and 
'  It  must  sue  in  the  names  of  some  public  Lord  Cairnes  m  the  same  case.    See  Pres- 
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PERSONS   BY   WHOM   A   SUIT   MAY   BE   INSTITUTED. 


Ch.  II.  §  3. 


Foreign  State 
suing  be- 
comes subject 
to  the  juris- 
diction in 
Equity,  as  to 
connected 
matters. 

Colonial 
governments, 
existing  by 
letters-pat- 
ent, may  sue. 


a  Court  of  Law  or  Equity  in  England,  it  becomes  subject,  as  to  all 
matters  connected  with  that  suit,  to  the  jurisdiction  of  a  Court  of 
Equity;^  and  a  bill  filed  by  it  may  be  dismissed  with  costs.^  An 
ambassador,  or  minister  plenipotentiary,  of  a  foreign  State,  does 
not  properly  represent  that  State  in  a  Court  of  justice.' 

It  seems  that  a  colonial  government,  existing  by  letters-patent, 
which  is  in  some  degree  similar  to  a  corporation  possessing  rights 
in  England,  may  sue  here,  and  ought  to  be  regulated  by  the  law 
of  England,  under  which  it  has  existence;^  thus,  in  Perm  v. 
Lord  Baltimore,^  Lord  Hardwicke  made  a  decree  at  the  suit  of 
the  governor  of  a  province  in  America,  61aiming  under  letters- 
patent,  by  which  the  district,  property,  and  government  had  been 
granted  to  his  ancestor  and  his  heirs.  The  suit  was  for  the  specific 
performance  of  articles,  executed  in  England,  respecting  the  boun- 
daries of  the  two  provinces  of  Maryland  and  Pennsylvania,  in 
North  America;  and  Lord  Hardwicke,  although  he  admitted  that 
the  original  jurisdiction,  in  cases  relating  to  boundaries  between 
provinces,  was  in  the  King  in  council,  made  a  decree :  founding 
the  jurisdiction  upon  articles  executed  in  England  under  seal,  for 
mutual  considerations,  which  he  considered  as  giving  jurisdiction 
to  the  King's  Courts,  both  of  Law  and  Equity,  whatever  the  sub- 
ject-matter might  be. 


Power  to  sue 
in  corporate 
/  name  an 
inseparable 
incident  to  a 
corporation. 

By  charter, 
may  sue  and 
be  sued  by 


Sectiom-  III.  —  Corporations  mid  Joint- Stoclc  Companies. 

The  right  to  sue  is  not  confined  to  persons  in  their  natural 
capacities :  the  power  to  sue  and  be  sued  in  their  corporate  name 
is  a  power  inseparably  incident  to  every  corporation,  whether  it  be 
sole  or  aggregate.' 

As  a  corporation  must  take  and  grant  by  their  corporate  name, 
so  by  that  name  they  must,  in  general,  sue  and  be  sued;'  and  they 


ident  of  the  United'  States  of  America  v. 
Drummond,  33  Beav.  449.  But  the  Court 
may  stay  proceedings  in  the  original  suit 
until  the  means  of  discovery  are  secured 
in  the  cross-suit.  United  States  of  Amer- 
ica V.  Wagner,  L.  E.  2  Ch.  Ap.  582,  per 
Lord  Chancellor  and  Lord  Cairnes  L.  J. 

1  Rothschild  v.  Queen  of  Portugal,  3  Y. 

6  e.  Ex.  694.  Prioleau  v.  United  States, 
L.  K.  2  Eq.  659,  V.  C.  W.;  S.  0.  mm. 
United  States  of  America  v.  Prioleau,  12 
Jur.  N.  S.  724;  King  of  Spain  v.  HuUett, 

7  Bligh  N.  S.  869;  1  CI.  &  Fin.  333; 
Duke  of  Brunswick  v.  King  of  Hanover, 

8  Beav.  1 ;  U.  States  of  America  v.  Wag- 
ner L.  R.  2  Ch.  Ap.  582,  L.  C.  &  L.  JX ; 
L.  R.  3  Eq.  724,  V.  C.  W. 

2  See  U.  Stiites  of  America  v.  McRae, 
L.  R.  8  Eq.  69,  77,  V.  C.  J.;  Queen  oi 
Spam  V.  Parr,  18  W.  R.  110,  113,  V.  C.  J. 

8  Schneider  v.  Lizardi,  9   Beav.  461; 


466 ;  The  Columbian  Government  v.  Roth- 
schild, 1  Sim.  94. 

4  Barclay  v.  Russell,  3  Ves.  424,  434. 

5  1  Ves.  S.  444,  446. 

6  1  Bla.  Com.  475;  Story  Eq.  PI.  §  50; 
2  Kent  (11th  ed.)  283;  Hotchkiss  v.  Trus-' 
tees,  &c.  7  John.  356 ;  Sharon  Canal  Co  v. 
Fulton  Bank,  7  Wend.  412;  Chambers  i;. 
Bap.  Edu.  So.,  1  B.  Mdn.  216;  Le  Grand 
V.  Hampden  Sidney  College,  5  Munf.  324; 
Trustees  of  Lexington  «.  M'Connell,  3  A. 
K.  Marsh.  224;  Central  Manuf.  Co.  v. 
Hartshorne,  3  Conn.  199 ;  Bank  of  Orleans 
V.  Skinner,  9  Paige,  306. 

'  A  corporation  can  be  called  upon  to 
answer  only  by  i(s  proper  name.  BiSney's 
case,  2  Bland,  99.  So  a  coi-poration  can 
sue  only  by  the  name  and  style  given  to 
it  by  law.  Porter  v.  Neckervis,  4  Rand. 
359.  See  Minot  v.  Curtis,  7  Mass.  444.  In 
Winnipiseogee  Lake  Co.  v.  Young,  40  N. 
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may  sue  by  their  true  name  of  foundation,  though  they  be  better 
known  by  another  name.  Thus,  the  masters  and  scholars  of  the 
Hall  of  Valens  Mary,  in  Cambridge,  brought  a  writ  by  that  name, 
which  was  the  name  of  their  foundation,  though  they  were  better 
known  by  the  name  of  Pembroke  Hall,  and  the  writ  was  held  good.^ 

As  a  corporation  by  prescription  may  have  more  than  one  name, 
they  may  sue  by  the  one  name  or  the  other,  alleging  that  they  and 
their  predecessors  have  fi-om.time  immemorial  been  known,  and 
been  accustomed  to  plead,  by  the  one  or  by  the  other.^ 

A  suit  by  a  corporation  aggregate,  to  recover  a  thing  due  to. 
them  in  their  corporate  right,  must  not  be  brought  in  the  name  of 
their  head  alone,  but  in  their  full  corporate  name,  unless  it  appear 
that  the  Act  of  Parliament  or  charter  by  which  they  are  consti- 
tuted enables  them  to  sue  in  the  name  of  their  head.  Yet,  though 
it  appear  that  the  head  of  a  corpoi:ation  is  enabled  to  sue  in  his 
own  name  for  any  thing  to  which  the  corporation  is  entitled,  this 
will  not  preclude  it  from  suing  by  its  name  of  incorporation ;  thus, 
where  an  action  of  debt  was  brought  in  the  name  of  the  President 
and  College  of  Physicians,  to  recover  the  penalty  of  51.  per  month, 
under  the  stat.  14  Hen.  VIH.  c.  15,  for  practising  physic  in  London 
without  a  Hcense:  on  demurrer  to  the  declaration,  this  objection, 
among  others,  was  taken,  that  the  action  ought  to  have  been 
brought  in  the  name  of  the  College  only,  or  of  the  President  only, 
the  words  of  the  patent  being  "  quod  ipsi  per  nomina  Presidentis 
Collegii  seu  communitatis  facuUatis  medicvnm  London^''  should  sue 
and  be  sued.  To  this  it  was  answered,  that  they  were  incorpo- 
rated by  the  name  of  President  and  College,  and  had,  in  conse- 
quence of  that,  a  power  to  sue  and  be  sued  by  that  name ;  and 
that  this  power  was  not  taken  away  by  the  additional  affirmative 
power  which  was  given  them.^ 

It  has  been  determined,  that  where  an  Act  of  Parliament  grants 
any  thing  to  a  corporation,  the  grant  shall  take  effect,  though  the 


H.  428,  Bell  C.J.  said:  "The  practice, 
we  thinlj,  is  nearly  universal,  that  a  cor- 
poration is  described  in  its  bill  by  its  cor- 
porate name,  with  the  addition  of  the  fact 
that  it  is  a  corporation  duly  established  by 
law  in  such  a  State,  and  haviijg  its  place 
of  business  at  such  a  pliice;  and  a  corpo- 
ration defendant  is  described  in  the  same 
way.  In  the  case  of  public  corporations 
created  by  public  laws  the  Court  is  offi- 
cially to  take  notice  of  the  corporate  char- 
acter." See  Withers  v.  Warner,  1  Str. 
309.  "  But  in  the  case  of  private  corpora- 
tions, created  by  charters  or  private  Acts 
theCourt  is  not  merely  not  bound  to  take 
notice  of  the  corporate  names  as  such,  but 
they  cannot  officially  take  such  notice. 
The  party  is  bound  to  allege  it,  as  a  fact 
to  be  proved,  if  he  would  avail  himself  of 
it.    If,  then,  a  party  does  not  allege  the 


corporate  character  of  either  party,  plaii^- 
tifif  or  defendant,  it  must  be  assumed  by 
the  Court  that  the  name  is  descriptive 
either  of  an  individual  or  of  an  associa- 
tion." See  also  Union  Fire  Ins.  Co.  i>. 
Osgood,  1  Duer,  707;  State  v.  Mead,  27 
Vt.  722;  State  ».  Central  Railroad  Co.,  28 
Tt.  584;  State  ».  Same,  28  Vt.  583;  Carn- 
den,  &o. «.  Rower,  4  Barb.  127 ;  The  Bank 
«.  Simonton,  2  Texas,  631. 

1  44  Ed.  III.  35;  1  Kyd  on  Corp.  253; 
and  see,  as  to  title  by  which,  municipal 
corporations  must  sue  and  be  sued.  Cor- 
poration of  Rochester  v.  Lee,  IB  Sim.  376; 
Attorney-General  v.  Corporation  of  Wor- 
cester, 2  Phil.  3;  1  Coop.  t.  Cott.  18. 

2  See  9  Ed.  IV.  21;  13  Hen.  VII.  14; 
16  Hen.  VII.  1;  and  21  Hen.  VI.  4,  which 
last  seems  contra. 

8  2  Salk.  451. 
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Ch.  II.  §  3. 

by  different 
name  from 
corporate 
name,  can 
sue  by  such 
name,  qucere  f 

Corporation 
may  impeach 
transactions 
effected  in 
its  name. 


Corporation, 
havmg  a 
head,  cannot 
Sue  or  be  sued 
without  it. 

Head  of  cor- 
poration need 
not  be  called 
by  his  own 
name,  nor 
any  of  the 
members; 
but  if  named, 
suit  will  not 
abate  by  their 
deaths. 


true  corporate  name  be  not  used,  provided  the  name  actually  used 
be  a  sufficient  description  of  tbe  corporation ;  though  it  may  be 
doubtful-  whether,  in  suing  to  enforce  its  claim  under  that  Act,  it 
can  use  the  name  therein  mentioned.^ 

In  the  case  of  The  Attorney- General  v.  Wilson,^  which  was  a 
joint  bill  and  information,  and  in  which  the  corporation  of  Leeds 
was  both  plaintiff  and  relator,  an  objection  was  made  that  a  cor- 
poration being  a  body  whose  identity  is  continuous,  could  not  be 
heard  to  impeach  transactions  carried  into*  effect  in  its  own  name 
■by  its  former  gove.ming  body.  The  objection  was  oveiTuled  by 
Lord  Cottenham,  who  thought  that  the  true  way  of  viewing  this 
was  to  consider  the  members  of  the  governing  body  of  the  corpo- 
ration as  its  agents,  bound  to  exercise  its  functions  for  the  purposes 
for  which  they  were  given,  and  to  protect  -its  interests  and  prop- 
erty; and  that  if  such  agents  exercised  those  functions  for  the 
purpose  of  injuring  its  interests,  and  alienating  its  property,  the 
corporation  ought  not  to  be  estopped  in  this  Court  from  complain- 
ing, because  the  act  done  was  ostensibly  an  act  of  the  corporation. 

We  have  seen  above,  that  a  corporation  cannot,  unless  specially 
authorized  by  its  constitution,  sue  by  its  head  alone ;  so  neither 
can  a  corporation  aggregate  which  has  a  head  sue  or  bte  sued  with- 
out it,  because  without  it  the  corporation -is  incomplete."  It  is  not, 
however,  necessary  to  mention  the  name  of  the  head,*  nor  is  it 
necessary,  in  the  case  of  corporations  aggregate,  to  name  any  of 
the  individual  members  by  their  proper  christian  and^surnames ;  ^ 
but  if,  in  a  suit  in  Equity  by  the  members  of  a  corporation  in  their 
corporate  capacity,  they  are  mentioned  by  their  names,  the  suit 
will  not  become  defective  by  the  death  of  some  of  the  members, 


1  10  Mod.  207,  208;  1  Kyd  on  Corp. 
256,  A  declaration,  upon  a  promissory 
note,  thsit  it  was  made  to  the  Medway 
Cotton  Manufactory,  a  corporation,  &c., 
by  the  name  of  R.  M.  &  Co.  was  held 
good  on  demurrer.  Medway  Cotton  Man- 
ufactory V.  Adams,  10  Mass.  360.  See 
Charitable  Association  v.  Baldwin,  1  Met. 
359;  Commercial  Banku. French,  21  Pick. 
686.  If,  in  a  contract  with  a  corporation, 
its  name  be  so  given  as  to  distinguish  it 
from  other  corporations,  it  is  sufficient  to 
support  an  action  in  the  true  corporate 
name.  Hagerstown  Turnpike  v.  Creeger, 
6  Har.  &  J.  122;  S.  P.  Inhabitants  of 
Alloway  Creek  v.  Strong,  6  Halst.  323; 
Berks  and  Dauphin  Co.  v.  Myers,  6  S.  & 
R.  16;  Woolwich  v.  Forrest,  Penning.  11; 
First  Parish  in  Sutton  v.  Cole,  3  Pick. 
232;  Angell  &  Ames  Corp.  60,  61;  Mil. 
and  Chil.  Turnpike  Co.  v.  Brush,  10  Ohio, 
111. 

Contrncts  made  by  mere  servants  or 
agents  of  corporations  may  be  sued  in  the 
name  of  the  corporations.  Binnev  v. 
Plumley,  5  Vt.  500.  See  Proctor  v.  Web- 
ber, 1  Chip.  371 ;  African  Society  v.  Var- 
ick,  13  John.  88. 


A  town  may  sue  by  the  description  of 
A.  &  B.,  and  the  rest  of  the  inhabitants 
of  such  town,  instead  of  using  the  corpo- 
rate name  merely.  Barkhampstead  v. 
Parsons,  3  Conn   1. 

2  C.  &  P.  1,  21,  24. 

a  2  Bac.  Ab.  tit.  Corp.  E.  2. 

<  1  Kyd  on  Corp.  281. 

6  2  Inst.  666.  "  The  corporation  itself 
is  regarded  as  a  distinct  person;  and  its 
property  is  legally  vested  in  iteelf,  and 
not  in  its  stockholders.  As  individuals, 
they  cannot,  even  by  joining  togeUier 
unanimously  convey  a  title  to  it,  or  main- 
tain an  atstion  at  Law  for  its  possession,  or 
for  damages  done  to  it.  Nor  can  they 
make  a  contract  that  shall  bind  it,  or  en- 
force by  action  a  contract  that  has  been 
made  with  it."  Chapman  J.  in  Peabody 
V.  Flint,  6  Allen,  55,  66.  In  Kennebec  & 
Port.  R  R.  Co.  V.  Port.  &  Kennebec  R.B. 
Co.,  54  Maine,  173,  it  was  held,  that  a  ' 
railroad  corporation  and  a  purtion  of  its 
stockholders  cannot  join  as  co-plaintiffs  in 
a  bill  to  redeem  the  road  from  a  mortgage, 
there  being  no  allegation  that  the  corpo- 
ration has  been  guilty  of  any  violation  of 
its  trust. 
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although  it  would  have  abated  if  the  suit  had  been  by  them  in  Ch.  ii.  §  3. 
their  individual  characters.  Thus,  where  the  warden  and  fellows  ^"""^^  ' 
of  Manchester  College  filed  a  bill  for  tithes  in  their  corporate  ca^ 
pacity,  but-  in  their  proper  names,  wherein  a  decree  was  pro- 
nounced, from  which  both  the  plaintiffs  and  defendants  appealed, 
and  pending  the  appeal  two  of  the  fellows  died,  and  two  new  fel- 
lows were  elected  in  their  place,  an  objection  was  taken,  on  the 
ground  that  the  new  fellows  were  not  parties;  but  Lord  Eldon 
held  that  there  was  no  defect  of  parties,  and  directed  the  appeal 
to  proceed.^ 

A  sole  corporation,  suing  for  a  corporate  right,  having  two  capa-  Corporation 
cities,  a  natural  and  a  corporate,  must  always  show  in  what  right  shcnHn^what 
he  sues.^    Thus,  a  bishop  or  preBendary,  suing  for  land  which  he  right  he  sues: 
claims  in  right  of  his  bishopric  or  prebend,  must  describe  himself 
as  bishop  or  prebendary;  and  if  a  parson  sue  for  any  thing  in  right 
of  his  parsonage,  he  ought  to  describe  himself  as  parson.     In  this 
respect  a  sole  corporation  differs  from  a  corporation  aggregate,  be- 
cause the  latter  having  only  a  corporate  capacity,  a  suit  in  its  cor- 
porate name  can  be  only  in  that  capacity.'     It  also  differs  from 
corporations  aggregate,  in  that  by  the  death  of  a  corporation  sole  a  his  suit 
suit  by  him,  although  instituted  in  his  corporate  capacity,  becomes  ^^^  ^^  ^\ 
abated,  which  is  not  the  case,  as  we  have  seen,  with  respect  to  suits 
by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of  Of  revivor: 
a  corporation  sole,  there  is  a  material  distinction  with  regard  to 
the  right  to  revive.     If  the  plaintiff  was  entitled  to  the  subject-   where  suit 
matter  of  the  suit  for  his  own  benefit,  his  personal  representatives  benefit-""* 
are  the  parties  to  re-vive ;  but  if  he  was  only  entitled  for  the  benefit  where  for  the 
of  others,  his  successor  is  the  person  who  ought  to  revive.    Thus,  ^^^^^  "^ 
if  the  master  of  an  hospital,  or  any  similar  corporation,  institute  Master  of  an 
proceedings  to  recover  the  payment  of  an  annuity  and  die,  his  hospital, 
successors  shall  have  the  arrears,  and  not  his  executors,  because  he 
is  entitled  only  as  a  trustee  for  the  benefit  of  his  house :  but  it  is 
otherwise  in  the  case  of  a  parson ;  there  the  exfecutors  are  entitled,  parson. 
and  not  the  successor,  because  he  was  entitled  to  the  annuity  for 
his  own  benefit.^    On  the  same  principle,  Lf  a  rent  due  to  a  dean  Dean, 
and  chapter  be  in  arrear,  and  the  dean  die,  there  is  no  abatement, 
because  the  rent  belongs  to  the  succeeding  dean  and  chapter ;  but     . 
if  the  rent  be  due  to  the  dean  in  his  sole  corporate  capacity,  it 
shall  go  to  his  executors,  and  they  must  revive.^ 

Although  corporations  aggregate  are  entitled  to  sue  in  their  Suits  by  per- 
corporate  capacity,  the  Court  will  not  permit  parties  to  assume  a  assuiSne 

1  Blackburn  v.  Jepson,  3  Swanst.  132,  s  jjjrf. 
138.  *  1  Kyd  on  Corp.  77. 

2  2  Bac.  Ab.  tit.,  Corp.  E.  2;  Weston  ».  61  Kyd  on  Corp.  78. 
Hunt,  2  Mass.  600. 


assuming 


corporate 
characters, 
not  permit- 
ted. 


Foreign 
corporations. 
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corporate  character  to Vhich  they  are  not  entitled;  and  where  it 
appears  sufficiently  on  the  bill  that  the  plaintiff  have  assumed 
such  a.  character  without  being  entitled  to  it,  a  demurrer  will 
hold.^  Thus,  where  a  bill  was  filed  by  some  of  the  members  of  a 
lodge  of  freemasons  against  others,  for  the  delivery  up  of  certain 
specific  chattels,  in  whicli  bill  there  was  great  afiectation  of  a  cor- 
porate character  in  stating  their  laws  and  constitutions,  and  the 
original  charter  by  which  they  were  constituted,  a  demurrer  was 
allowed:  because  the  Court  will  not  permit  persons  who  can  only 
sue  as  partners,  to  sue  in  a  corporate  character ;  and,  upon  princi- 
ples of  policy,  the  Courts  of  this  country  do  not  sit  to  detei-mine 
upon  charters  granted  by  persons  who  have  not  the  prerogative  to 
grant  them.^ 

A  suit  may  be  supported  in  England  by  a  foreign  corporation, 
in  their  corporate  name  and  capacity,^  and  in  pleading,  it  is  not 
necessary  that  they  should  set  forth  the  proper  names  of  the  per- 
sons who  form  such  corporation,  or  show  how  it  was  incorporated,* 
though,  if  it  is  denied,  they  must  prove  that  by  the  law  of  the 
foreign  country  they  were  effectually  incorporated/ 

Lotbrop  ».  Commercial  Bank  of  Scioto, 
8  Dana,  114 ;  New  Jersey  Protection  and 
Lombard  Bank  v.  Thorp,  6  Cowen,  46; 
Pendleton  v.  Bank  of  Kentucky,  1  Mon- 
roe, 171;  Taylor  v.  Bank  of  Illinois,  7 
Monroe,  584 ;  Bank  of  Marietta  v.  Pindall, 
2  Rand.  465;  Silver  Lake  Bank  v.  North, 
4  John.  Cb.  370;  Reed  v.  Conococheque 
Bank,  5  Rand.  326 ;  Bank  -of  Augusta  ». 
Earle,  13  Peters,  519;  Stewart  v.  U.  S. 
Ins.  Co.,  9  Watts,  126;  Bank  of  Washte- 
naw ii.  Montgomery,  2  Scam.  422 ;  Guaga 
Iron  Co.  V.  Dawso'n,  4  Blackf.  202;  Me- 
chanics' Bank  of  N.  York  v.  GoodwiUj 
2  Green,  239 ;  Lewis  v.  Bank  of  Kentucky, 
12  Ohio,  132;  Angell  and  Ames  Corp. 
(9th  ed.)  §  372.  A  State  is  a  corporation 
and  may  sue  as  such  in  another  State. 
Delafield  v.  The  State  of  Illinois,  2  Hill 
(N.  Y.),  159;  S.  C.  8  Paige,  527;  Hines  v. 
The  State  of  North  Carolina,  10  Sm.  & 
M.  529. 

*  Angell  &  Ames  Corp.  (9th  ed.)  §  632. 

6  Dutch  West  India  Company  v.  Van 
Moj^ses,  2  Ld.  Ray.  1535.  As  to  the  ne- 
cessity of  proying  the  corporate  existence 
of  a  foreign  corporation,  see  School  Dis- 
trict ».  Blaisdell,  6  N.  H.  198;  Lord  V. 
Bigelow,  8  Vt.  445;  Society,  &c.  «.  Young, 
2  St.  H.  310 ;  The  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  208;  Portsmouth  Livery 
Co.  V.  Watson,  10  Mass.  92;  Angell  & 
Ames  Corp.  (9th  ed.)  §§  632,  633;  The 
Bank  v.  Simonton,  2  Texas,  531. 

In  case  of  foreign  corporations,  the 
plaintiffs,  under  the  general  issue,  are 
bound  to  show  their  corporate  capacity, 
but  the  Court  will  take  notice,  ex  officio, 
of  the  capacity  of  corporations  created  in 
Ohio  to  sue  in  that  State.  Lewis  v.  Bank 
of  Kentucky,  12  Ohio,  132;  see  Agnew 


1  Story  Eq.  PI.  §  497 ;  see  Livingston  v. 
Lynch,  4  John.  Ch.  573,  596. 

2  Lloyd  v.  Loaring,  6  Ves.  773;  Wo- 
mersley  v.  Merritt,  L.  R.  4  Eq.  695,  696, 
V.  C.  M. 

8  A  foreign  corporation  may  sue  in  its 
corporate  name  in  Chancery,  as  well  as  at 
Law.  Silver  Lake  Bank  «.  North,  4  John. 
Ch.  372 ;  Story  Eq.  PI.  §  55 ;  2  Kent  (11th 
ed.)  284,  285  in  note;  Society  for  Propa- 
gating the  Gospel  v.  Wheeler,  2  Gall.  105 ;  _ 
Societj'  for  Propagating  the  Gospel  v. ' 
New  Haven,  8  Wheat.  464;  South  Caro- 
lina Bank  v.  Case,  8  B.  &  C.  427;  Bank 
of  Scotland  v.  Kerr,  8  Sim.  246;  Angell 
and  Ames  Corp.  (9th  ed.)  §§  372-376; 
Collins  Company  v-  Brown,  3  K.  &  J.  423 ; 
Prioleau  v.  United  States,  L.  B.  2  Eq.  668; 
The  Bank  V.  Simonton,  2  Texas,  531.  It 
is  now  provided  by  statute  in  New  York, 
that  a  foreign  corporation  may,  upon  giv- 
ing security  for  the  payipent  of  the  costs 
of  suit,  prosecute  in  the  Courts  of  the 
State,  in  the  same  manner  and  under  the 
same  checks,  as  domestic  corporations. 
Eev.  Stat.  N.  Y.  vol.  2,  p.  457.  Security 
for  costs  is  required  in  such  cases  in  Mas- 
sachusetts. Genl.  Sts.  o.  123,  §  20.  See 
Mechanics'  Bank  of  N.  York  v.  Goodwin, 
2  Green,  439.  A  Corporation  chartered  in 
one  State  may  sue  in  the  Courts  of  an- 
other State.  Williamson  v.  Smoot,  7 
Martin  (Lou.)  31;  Lucas  v.  Bank  of 
Georgia,  2  Stewart,  147;  New  York  Fire 
Ins.  Co.  V.  Ely,  5  Conn.  660;  Cape  Fear 
Bank  v.  Stinemetz,  1  Hill,  44;  Bank  of 
Michigan  «.  Williams,  5  Wend.  478;  7 
Wend.  539;  Portsmouth  Livery  Co.  v. 
Watson,  10  Mass.  91;  Taylor  v.  Bank  of  • 
Alexandria,  5  Leigh,  47l";  Bank  of  Ed- 
wardsville  v.  Simpson,    1  Missou.    184; 
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In  the  case  last  mentioned  the  plaintiffs  were  given  leave  to 
amend  their  bill,  by  striking  out  their  present  style  as  plaintiffs, 
and  suing  as  individuals  on  behalf  of  themselves  and  the  other 
persons  intere'sted.^  Ever  since  that  period  it  has  been  held,  that 
where  Ml  parties  stand  in  the  same  situation,  and  have  one  com- 
mon right  and  one  common  interest,  two  or  three  or  more  may 
sue  in  their  own  names  for  the  benefit  of  all ;  and  upon  this  prin- 
ciple, large  partnerships  or  associations  in  the  nature  of  joint-stock 
companies,  although  not  incorporated,  have  been  permitted  to 
maintain  suits  instituted  in  the  name  of  a  few  or  more  individuals 
interested,  on  behalf  of  themselves  and  the  other  partners  in  the 
concern.'^ 

By  the  statute  7  "Will.  IV.  &  1  '^ic.  o.  73,  the  Sovereign  is  em- 
powered to  grant  letters-patent,  establishing  companies,  and  pro- 
viding that  the  companies  so  established  shall  be  able  to  sue  and 
be  sued  by  their  public  officer;  and  many  joint-stock  companies  or 
associations  for  insurance,  trading,  and  other  purposes,  have  from 
time  to  time  been  established  by  special  Acts  of  Parliament, 
which,  although  they  have  not  formed  them  into  corporations, 
have  still  conferred  upon  them  many  privileges,  in  consequence 
of  which  such  companies  have  acquired  something  of  a  corporate 
character ;  amongst  other  privileges  so  conferred,  may  be  reckoned 
that  of  suing  and  being  sued  in  the  name  of  their  public  officer.^ 
The  history  of  these  companies  or  associations,  and  of  the  pro- 
visions which  have  from  time  to  time  been  introduced  into  Acts 
of  Parliament  creating  or  regulating  them,  has  been  detailed  at 
considerable  length  by  Lord  Eldod,  in  Van  Sandau  v.  Moore ;  * 
and  his  Lordship's  observations  may  be  useful  to  those  upon  whom 
the  duty  may  devolve  of  framing  suits  on  behalf  of,  or  against, 
persons  connected  with  the  different  classes  of  joint-stock  compa- 
nies there  enumerated.  It  will  suffice,  however,  for  our  present 
purpose,  to  observe,  that  where  any  members  of  a  company  wish  to 
sue  the  directors  or  others  who  are  members  as  well  as  themselves, 
they  may  maintain  such  a  suit  in  their  own  individual  capacities ; 
either  suing  by  themselves,  and  making  the  rest  of  the  company 

V.  Bank  of  Gettysburg,  2  Har.  &  G.  478; 
Portsmouth  Livery  Co.  v.  Watson,  10 
Mass.  92;  Eagle  Bank  of  New  Haven  v. 
Chapin,  3  Pick.  180;  Carmichael  ».  Trus- 
tees of  School  Lands,  3  Howard  (Miss.), 
84;  Williams  v.  Bank  of  M.  7  Wend.  539; 
Bank  of  Waterville  v.  W.  W.  Bk.  13 
How.  Pr.  270 ;  Zion  Church  v.  St.  Peter's 
Church,  5  W.  &  S.  216;  Angell  &  Ames 
Corp.  (9th  ed.)  §  632;  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420,  428. 

1  6  Ves.  779;   and  see  Womersley  v. 
Merriit,  L.  R.  4  Eq.  695,  696,  V.  C.  M. 

2  See  ■  Chancey  v.  Mav,  Prec.  in  Ch. 
592;  Good  v.  Blewitt,  13  Yes.  397;  Cook- 
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liament, sue 
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lic officers. 


Individual 
members 
may  sue  the 
directors. 


burn  V.  Thompson,  16  Ves.  321,  325; 
Pearce  u.  Piper,  17  Ves.  1;  Blain  ».  Agar, 
1  Sim.  37,  43;  Gray  v.  Chaplain,  2  S.  & 
S.  267,  272;  2  Euss.  126;  Vail  Sandau  v. 
Moore,  1  Russ.  441 ;  Lund  v.  Blanchard, 
4  Hare,  290,  292;  Womersley  v.  Merritt, 
L.  R.  4  Ea.  695,  V.  C.  M. ;  and  see  post, 
Chap.  V.  8  1,  Parties. 

3  As  to  abatement  by  death  of  a  public 
oflBcer,  see  7  Geo.  IV.  c.  46,  §  9,  and  Bur- 
mester  V.  Baron  von  Stenz,  23  Beav.  32. 
For  form  of  order  to  substitute  a  new  offi- 
cer, see  Meek  v,  Burnley,  M.  R.,  12  Jan. 
1863,  Reg.  Lib.  B.  6;  and  Seton,  1173. 

4  1  Russ.  441,  458.  ; 
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Public  officer 
may  sue 
directors,  in 
respect  of  past 
transactions. 


Companies 


under  7  &  8 
Vic.  c.  110,  or 
under  Joint- 
Stock  Com- 
paliies'  Acts, 
1856,  1857, 
and  1858,  or 
Companies' 
Act,  1862,  sue 
and  are  sued 
in  their  cor- 
porate name. 


defendants,  or  suing  on  behalf  of  themselves  and  the  other  mem- 
bers of  the  association.^  Although  the  rights  and  duties  of  the 
public  oflBicer  are  chiefly  to  sue  and  be  sued  on  behalf  of  the  com- 
pany, in  matters  arising  between  the  company  on  the  one  hand, 
and  strangers  or  persons  who  are  not  partners  on  the  other",  yet  it 
has  been  held,  that  the  public  officer  may  also  institute  proceedings 
against  certain  of  the  directors,  in  respect  to  past  transactions  to 
conapel'them  to  refund  sums  alleged  to  be  due  from  them  to  the 
partnership.  This  was  decided  by  Sir  James  Parker  V.  C,  with  ref- 
erence to  the  Joint-Stock  Banking  Act,  7  Geo.  IV.  c.  46,  §  9,^  but 
the  reasons  on  which  his  judgment'  rested  would  seem  to  render 
his  decision  applicable  to  all  joint-stock  companies  duly  registered. 
The  statute  7  &  8  Vic.  c.  110,  was,  from  the  year  1844  until  the 
passing  of  "  The  Joint-Stock  Companies'  Act,  1856," '  the  statute 
which  regulated  the  constitution  and  management  of  almost  all 
joint-stock  companies;*  and  questions  may  still  occur  with  refer- 
ence to  companies  constituted  under  it ;  but  it  was  repealed,  as  to 
all  future  companies,  by  §  107  of  the  last-mentioned  Act ;  and  that 
section  was  repealed  and  re-enacted  by  the  20  &  21  Vic.  c.  14, 
§  23.  The  Act  of  1856,  as  modified  by  the  Joint-Stock  Companies' 
Acts  of  1857  and  1858,  regulated  the  constitution  and  manage- 
ment of  joint-stock  companies  until  the  passing  of  "  The  Com- 
panies' Act,  1862 ; "  ^  which  repealed  these  Acts,  but  consolidated 
and  re-enacted  them.  For  the  present  pui-pose,  however,  it  is 
sufficient  to  observe,  that  all  companies  constituted  under  these 
Acts  became  and  still  become,  upon  certificate  of  incorporation,  a 
body  corporate,  by  the  name 'prescribed  in  the  memorandum  of 
association.' 


I  Hitcbens  v.  Congreve,  4  Euss.  562; 
see  Angell  &  Ames  Corp.  (9th  ed.)  §  391; 
Colman  v..  Eastern  Counties  Railway  Co., 
10  Beav.  1;  Bagshaw  v.  Eastern  Counties 
Railway  Co.,  7  Hare,  114;  Heath  «.  Ellis, 
12  Met.  601;  Allen  v.  Curtis,  26  Conn. 
466;  Putnam  v.  Sweet,  1  Chand.  (Wis.) 
288;  Sackett's  Harbor  Bank  v.  Blake,  3 
Rich.  Eq.  225;  Cunlifife  v.  Manchester  and 
Bolton  Canal  Co.,  1  M.  &  R.  131,  note; 
Dodge  V.  Wolsey,  18  How.  U.  S.  831; 
Manderson  v.  Commercial  Bank,  28  Penn. 
379;  Bait.  &  Ohio  R.R.  Co.  v.  City  of 
Wheeling,  13  Gratt.  40. 

A  minority  of  the  stockholders  of  a 
corporation  inay  maintain  a  bill  in  Equity 
in  behalf  of  themselves  and  the  other 
stockholders,  for  conspiracy  and  fraud, 
whereby  their  interests  have  been  sacri- 
ticed,  against  the  corporation  and  its  offi- 
cers and  others  who  participate  therein. 
Peabody  v.  Flint,  6  Allen,  52;  Robinson 
V.  Smith,  3  Paige,  222;  see  Hersey  v. 
Veazie,  24  Maine,  9;  Smith  v.  Poor,  40 
Maine,  415. 

An  individual  stockholder  may  main- 
tain a  suit  in  Equity  against  the  directors 


of  a  corporation  for  misconduct  in  office. 
Allen  V.  Curtis,  26  Conn.  456;  Schley  v. 
Dixon,  24  Geo.  273;  Kean  v.  Johnson,  1 
Stnckt.  (N.  J.)  401;  Binney's  case,  3 
Bland,  142;  Revere  v.  Boston  Copper  (jo., 
15  Pick.  351;  see  Durfee  v.  Old  Colony, 
&o.,  R.R.  Co.,  5  Allen,  230. 

2  Harrison  v.  Brown,  5  De  G.  &  S. 
728 ;  and  see  Seddea  v.  Connell,  10  Sim. 
68,  76. 

8  19  &  20  Vio.  o.  47. 

^  This  Act  did  not  apply  to  hanking  or 
insurance  companies,  see  §  2. 

6  25  &  26  Vic.  c.  89. 

8  By  the  20  &  21  Vic.  c.  14,  §  24,  re- 
pealed by  25  &  26  Vic.  c.  89,  but  re-enacted 
by  ib.  §  69  where  there  is  reason  to  be- 
lieve that  the  assets  of  a  limited  company, 
suing  in  Equity,  may  be  insufficient  for 
.payment  of  costs,  the  company  may  be 
required  to  give  security  for  costs,  see 
Australian  Steam  Company  v.  Fleming,  4 
K.  &  J.  407;  Caillaud's  Company  ».  Cail- 
laud,  26  Beav.  427;  5  Jur.  N.  S.  259; 
Southampton,  &c..  Company  v.  Rawlins, 
2  N.  R.  544,  M.  R.;  9  Jur.  N.  S.  887; 
Southampton,  &c.,  Company  v.  Pinnock, 
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Section  IV.  —  Persons  residing  out  of  the  Jurisdiction. 

The  rule  that  all  persons  not  lying  under  the  disabilities  after 
pointed  out  are  entitled  to  maintain  a  suit  as  plaintiffs  in  the  Court 
of  Chancery,  is  not  affected  by  the  circumstance  of  their  being 
resident  out  of  the  jurisdiction  of  the  Court,  unless  they  be  alien 
enemies,  or  are  resident  in  the  territory  of  an  enemy  without  a 
license  or  authority  from  the  government  here.'' 

In  order,  however,  to  prevent  the  defendant  or  respondent  in 
the  case  of  a  petition,  from  being  defeated  of  his  right  to  costs,  it 
is  a  rule,  that  if  the  plaintiff^  or  his  next  friend,'  or  the  petitioner,* 
if  he  is  not  a  party  to  the  cause,^  is^jesident  abroad,  the  Court  will, 
on  the  appKcation  of  the  defendant,  or  respondent,  order  him  to 
give  security  for  the  costs  of  the  suit  or  petition,  and  in  the  mean 
time  direct  all  proceedings  to  be  stayed.' 

So,  also,  where  a  plaintiff  appears  to  have  no  permanent  resi- 
dence, he  will  be  made  to  give  security  for  costs.' 


11  W.  R.  978,  M.  R.;  Washoe  Mining 
Company  v.  Ferguson,  L.  R.  2  Eq.  371; 
v.  C.  W.  The  security  must  be  given 
where,  the  company  being  in  a  course  of 
winding  up,  the  suit  is  by  the  official 
liquidator;  Freehold  Land  &  Brick-mak- 
ing Company  v.  Sparge,  W.  N.  (1868)  94, 
M.  E. ;  but  it  will  not  be  required  where 
the  company  is  plaintiff  in  a  cross-suit. 
AccidentHl  &  Marine  Ins.  Co.  v.  Meroati, 
L.  R.  3  Eq.  200,  V.  C.  W.  The  security 
is  not  confaned  to  lOOZ.,  but  must  be  for  an 
amount  equal  to  the  probable  amount  of 
costs  payable.  Imperial  Bank  of  India  u. 
Bank  of  Hindustan,  £.  R.  1  Ch.  Ap.  437; 

12  Jnr.  N.  S.  493,  L.  JJ.,  overruling  Aus- 
tralian Steam  Company  v.  Fleming,  vbi 
sup.;  and  see^osi,  33.  On  an  application 
for  an  injunction  by  a  limited  company, 
the  Court  will  require  an  undertaking  as 
to  damages  by  some  responsible  person; 
Anglo-Danubian  Company  v.  Rogerson, 
10  Jur.  N.  S.  87,  M.  R.  Pacific  Steam 
Ship  Co.  V.  Gibbs,  14  W.  R.  218,  V.  C.  W. 
As  to  suits  by  official  managers  under  the 
Winding-up  Acts,  1848  and  1849,  see  11  & 
12  Vic.  0.  45,  §§  50,  60 ;  see  also  Ernest  ». 
Weiss,  2  Dr.  &  Sm.  661;  9  Jur.  N.  S.  145. 
As  to  suits  by  liquidators  under  the  Joint- 
Stock  Companies'  Acts,  1856-8,  see  19  & 
20  Vic.  0.  47,  §§  90,  102  (7);  and  see  21 
&  22  Vic.  c.  60,  §  6 ;  and  under  the  Com- 
panies' Act,  1862,  see  25  &  26  Vic.  c.  89, 
§§  95,  133  (7);  and  see  §§  87,  151,  195, 
202;  Turquandw.  Kirbj',  L  R.  4  Eq.  123, 
M.  R. ;  Turquand  v.  Marshall,  L.  R.  6  Eq. 
112.  M.  R.;  L.  R.  4  Ch.  Ap.  376,  382,  " 
L.  C.      . 

1  Story  Eq.  PI.  §§  51-54. 

2  Though  suing  as  executor  or  admin- 
istrator. Knight  V.  De  Blaquiere,  Sau.  & 
S.  648. 

3  Kerr  v.  Gille«pie,  7  Beav.  269. 

4  Drever  v.  Maudesley,  5  Russ.  11;  Ex 
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parle  Seidler,  12  Sim.  106;  Re  Norman, 
11  Beav.  401;  Atkins  v.  Cooke,  3  Drew, 
694;  3  Jur.  N.  S.  283;  Partington  w.  Rey- 
nolds, 6  ,W.  R.307. 

5  Cochrane  v.  Fearon,  18  Jur.  568. 

6  Fox  V.  Blew,  5  Mad.  147;  Lillie  v. 
Lillie,  2  M.  &  K.  404;  Lautour  v.  Hol- 
combe,  1  Phil.  262,  264 ;  Newman  v.  Lan- 
drine,  1  McCarter  (N.  J.),  291;  Barker®. 
Lidwell,  1  Jones  &  Lat.  703.  And  it  has 
been  held  that  in  default  of  the  plaintiff 
giving  security  for  costs  when  ordered, 
his  bill  should  be  dismissed. .  Carnac  v. 
Grant,  1  Sim.  348;  Massey  v.  Gillelan,  1 
Paige,  644;  Breeding  v.  Finley,  1  Dana, 
477;  Bridges  v.  Canfield,  2  Edw.  Ch.  217. 
But  if  the  non-resident  plaintiff  sues  as 
executor  or  administrator,  it  has  been 
held,  that  the  defendant  cannot  compel 
security  for  costs.  Goodrich  v.  Pendleton, 
3  John.  Ch.  520;  Catdhcart  v.  Hewson,  1 
Hayes,  173.  Especially  after  plea,  3  John. 
Ch.  520.  As  to  giving  security  where  all 
the  plaintiffs  are  out  but  the  next  friend 
is  within  the  jurisdiction,  see  Lander  v. 
Parr,  16  L.  J.  Ch.  269,  L.  C.  In  Massa- 
chusetts, all  bills  in  Equity,  in  which  the 
plaintiff  is  not  an  inhabitant  of  the  State, 
must,  before  the  entry  thereof,  be  indorsed 
by  some  sufficient  person  who  is. an  inhab- 
itant of  the  State.  Genl.  Sts.  c.  123,  § 
20.  But  in  case  the  plaintiff  has  failed  to 
have  his  bill  indorsed  before  entry,  by  ac- 
cident, mistake,  or  inadvertence,  the  Court 
may,  iu  any  stage  of  the  cause,  allow  him, 
upon  such  terms  as  seem  just  and  reason- 
able, to  furnish  an  indorser  with  the  same 
effect  as  if  the  bill  had  been  indorsed  be- 
fore entry  in  Court.  St.  of  Mass.  1865,  o. 
45,  §  1. 

'  Bailey  «.  Guudry,  1  Keen,  53 ;  Player 
V.  Anderson,  15  Sim.  104;  10  Jur.  169; 
and  see  Calvert  v.  Day,  2  Y.  &  C.  Ex. 
217;  Sibbering  v.  Earl  of  £alcarras,  1  De 
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General  rule. 


Cross-bill. 


It  has  been  held  in  Ireland,^  that  notwithstanding  the  41  Geo. 
III.  c.  90,  §  5,  by  which  an  attachment  is  given  in  England  to 
enforce  an  order  or  decree  made  in  Ireland  for  the  payment  of 
money,  a  plaintiff  residing  in  England  must,  on  filing  a  bill  in 
Ireland,  give  security  for  costs  ;^  and  although  the  same  Act 
applies  to  persons  who  are  resident  in  Ireland  commencing  suits 
in  England,  it  has  been  decided  in  the  EngUsh  Courts,  that  where 
a  plaintiff  resident  in  Ireland  files  a  bill  here,  he  must  also  give 
security.'  It  has  likewise  been  held,  that  a  person  resident  in 
Scotland  must,  in  like  manner,  give  security  for  costs.* 

Where  there  are  co-plaintifis  resident  in  England,  the  Court  will 
not  make  an  order  that  other  plaintiffs  who  are  abroad  shall  give 
security  for  costs ;  ^  and  where  the  plaintiff  is  abroad  as  a  land  or 
sea  ofiicer  in  the  service  of  her  Majesty,  he  will  not  be  ordered  to 
give  security ; "  and  so,  where  he  is  resident  abroad  upon  public 
service,  as  an  ambassador  or  consul,  he  cannot  be  called  upon  to 
give  security.'  The  Court  of  Queen's  Bench,  however,  has  re- 
quired a  Judge  in  the  East  India  Company's  service  to  give 
security ; "  and  peers  of  the  realm,  although  they  are  privileged 
from  personal  arrest,  must,  if  they  reside  abroad,  give  security  for 
costs ;  for,  although  such  costs  cannot  be  recovered  by  personal 
process,  they  may  by  other  process,  if  the  plaintiff  becomes  a  resi- 
dent in  this  country.'  And  it  may  be  stated  generally  that,  where- 
ever  a  plaintiff  is  out  of  the  jurisdiction,  the  defendant  is  entitled 
to  security  for  costs,  unless  it  is  distinctly  shown  that  the  plaintiff 
is  exempted  from  his  liability.^" 

As  a  general  rule,  the  plaintiff  in  a  cross-suit  cannot  be  called 
upon  to  give  security  for  costs  to  the  plaintiff  in  the  original  suit, 
on  the  principle  that  a  cross-bill  is,  in  reaUty,  a  portion  of  the  de- 


G.  &  S.  883;  12  Jur.  108;  Hurst  v.  Pad- 
wick,  12  Jur.  21;  Lumley  i).  Hughes,  2 
W.  E.  112;  Manbjr  v.  Bewicke,  8  De  G., 
M.  &  G.  468;  2  Jur.  N.  S.  671;  Oldale  v. 
Whitcher,  5  Jur.  N.  S.  84,  V.  C.  K.; 
Knight  V.  Cory,  9  Jur.  N.  S.  491,  T.  C. 
W.;  Dick  v.  Munder,  11  Jur.  N.  S.  819; 
13  W.  E.  1013,  M.  E.  The  rule  extends 
to  the  next  friend  of  a  plaintiff,  see  Kerr 
V.  Gillespie,  7  Beav.  269 ;  Watts  v.  Kelly, 
6  W.  K.  206. 

1  Moloney  v.  Smith,  1  M'Cl.  &  Y.  213. 

2  Mullett  »..Christm«8,  2  Ball  &  B.  422;. 
see  also  Stackpoole  v.  Callaghan,  1  Ball  & 
B.  B66.  ' 

8  Hill  V.  Eeardon,  6  Mad.  46;  Moloney 
V.  Smith,  1  M'Cl.  &  Y.  213 ;  and  see,  as  to 
plaintiff  resident  in  Ireland  suing  here  in 
other  cases,  Craig  v.  Bolton,  2  Bro.  C.  0. 
609. 

*  Kerr  v.  Duchess  of  Munster,  Bunb. 
35;  Eac  parte  Latta,  3  De  G.  &  S.  186. 

5  WinthroD  ».  Royal  Exch.  Ass.  Co.,  1 
Dick.  282;  Walker  v.  Easterby,  6  Ves. 
612;  Green  v.  Charnook,  1  Sumner's  Ves. 
396,  and  note  (a) ;  Orru.  Bowles,  1  Hodges, 


23;  Doe  v  Eoe,  1  Hodges,  315;  Gilberts. 
Gilbert,  2  Paige,  603 ;  Burgess  v.  Gregory, 
1  Edw.  Ch.  439.  This  rule  does  not  apply 
where  a  husband,  who  has  no  substantial 
interest,  is  co-plnintiif  with  his  wife. 
Smith  V.  Etches,  1  H.  &  M.  711;  10  Jur. 
N.  S.  124.  No  indorser  is  required  in 
Massachusetts,  where  any  one  of  two  or 
more  joint  plaintiffs  is  an  inhiibitant  of 
the  State.     Genl.  Sts.  o.  123,  §  20. 

6  Evelyn  v.  Chippendale,  9  Sim.  497; 
Clark  V  Fergusson,  1  Giff.  184;  5  Jur.  N. 
S.  1165;  Fisher  v.  Bunbury,  Sau.  &  S. 
625;  Wright  v.  Everard,  Sau.  &  S.  651. 

'  Colebrook  v.  Jones,  1  Dick.  154; 
Beames  on  Costs,  123.  As  to  ambassa- 
dors resident  here,  and  their  servants,  see 
post,ja.  32. 

8  Plowden  v.  Campbell,  18  Jur.  910,  Q. 
B.;  see  Powell  D.  Bernard,  IHogan,  144. 

9  Lord  Aldhorough  v.  Burton,  2  JVt.  & 
K.  401,  403. 

i»  Lillie  V.  I.illie,  2  M.  &  K.  404.  As  to 
security  bv  a  limited  company,  see  amte, 
p.  26  n.  (6) 
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fence  to  the  original  bill ;  ^  but  his  co-defendants  to  the  cross-bill 
may  move  for  such  security  against  their  plaintiff;  °  and  it  has  been 
held,  that  a  bill  to  restrain  an  action  at  common  law  is  so  far  a  de- 
fensive proceeding  as  to  exempt  the  plaintiff  in  Equity  from  the 
liability  to  give  security  for  costs ; "  but,  on  the  other  hand,  a  de- 
fendant in  an  interpleader  suit  being  out  of  the  jurisdiction,  was 
looked  upon  as  plaintiff,  and  ordered  to  give  security  for  costs ;  ■• 
and  so  also,  a  defendant  who  had  obtained  the  conduct  of  the  cause 
has  been  required  to  give  security.^  And  where  the  right  to  re- 
quire security  for  costs  from  a  plaintiff  out  of  the  jurisdiction  had 
been  waived,  such  waiver  did  not  preclude  the  defendant  from  re- 
quiring security  from  the  representative  of  the  original  plaintiff, 
by  whom  on  his  death  the  suit  was  revived,  and  who  was  also  out 
of  the  jurisdiction,^  or  from  the  plaintiff  on  his  amending  the  bill 
and  stating  thereby  that  he  was  out  of  the  jurisdiction.' 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless 
he  himself  states  upon  his  bill  that  he  is  resident  out  of  the  juris- 
diction, or  unless  the  fact  is  established  by  affidavit;  and  the  mere 
circumstance  of  his  having  gone  abroad  will  not  be  a  sufficient 
ground  on  which  to  compel  him  to  give  security,  unless  it  is  stated, 
either  by  the  plaintiff  himself,  or  upon  affidavit,  that  he  is  gone 
abroad  for  the  purpose  of  residing  there.^ 

Whenever  security  is  asked  for,  the  question  arises  whether  the 
party  is  resident  abroad  or  not  within  the  meaning  of  the  rule ; 
and  the  answer  to  that  question  depends,  in  each  case,  upon  the 
interpretation  to  be  put  upon  the  phrase  "resident,"  or  "perma- 
nently resident "  abroad.  Thus,  if  a  plaintiff  goes  to  reside  abroad, 
under  circumstances  rendering  it  likely  that  he  will  remain  abroad 
for  such  a  length  of  time  that  there  is  no  reasonable  probability 
of  his  being  forthcoming,  when  the  defendant  may  be  entitled  to 
call  upon  him  to  pay  costs  in  the  suit,  that  is  sufficient ;  '■'  and  where 


1  Vineent  v.  Hunter,  5  Hare,  320; 
M'Gregor  v.  Shaw,  2  De  G.  &  S.  360; 
Sloggett  D.  Viant,  13  Sim.  187;  Wild  a 
Murray,  18  Jur.  892;  Tynte  V.  Hodge,  2 
J.  &  H.  692;  8  Jur.  N.  S.  1226;  Washoe 
Mining  Co.  v.  Ferguson,  L.  R.  2  Eq.  371, 
T.  C.  W. 

2  Sloggett  V.  Viant,  13  Sim.  187. 

3  Watteeu  v.  Billam,  3  De  G.  &  S.  616; 
14  Jur.  165;  Wilkinson  v.  Lewis,  3  Giff. 
394;  8  Jur.  N.  S.  908. 

4  Smith  0.  Hammond,  6  Sim.  10,  15. 

s  Mynn  v.  Hart,  9  Jur.  860,  V.  C.  K.  B. 

6  Jackson  v.  Davenport,  29  Beav.  212 ; 
7  Jur.  N.  S.  1224. 

'  Wyllie  V.  Ellioe,  11  Beav.  99;  12 
Jur.  711;  and  see  Stewart  v.  Stewart,  30 
Beav.  322. 

8  Green  v.  Charnock,  3  Bro.  C.  C.  371; 
2  Cox,  284;  1  Ves.  J.  396;  Hoby  v.  Hitch- 
cock, 6  Ves.  699;  Edwards  v.  Burke, 
9  L.  T.  N.  S.  406,  V.  C.  K. 


Ch.  II.  §  4. 


Bill  of  inter- 
pleader. 


Defendant 
having  ob- 
tained con- 
duct of  cause. 

In  case  of 
revivor,  after 
security 
waived. 


Absence  of 
plaintiff  must 
be  proved, 
and  must  be 
for  the  pur- 
pose of  resid- 
ing abroad. 


Meaning  of 

resident 

abroad. 


9  Blakeney  v.  Dufaur,  16  Beav.  292;  2 
De  G.  M.  &  G.  771;  17  Jur.  98;  and  see 
Kennaway  v.  Tripp,  11  Beav.  588;  Drum- 
mond  11.  Tillinghurst,  15  Jur.  384,  Q.  B. ; 
Stewart  w.  Stewart,  20  Beav.  322;  Wyllie 
V.  Ellice,  11  Beav.  99;  12  Jur.  711;  White 
V.  Greathead,  15  Ves.  2;  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  555;  Ayckbourn's  Ch.  Pr. 
(Lond.  ed.  1844)  217,  218;  1  Hoff.  Ch. 
Pr.  200 ;  Ford  v.  Boucher,  1  Hodges,  58. 
It  is  well  settled  that,  to  constitute  one  a 
resident,  his  residence  must  be  of  a  fixed 
and  permanent,  and  not  of  a  mere  tem- 

Eorary,  character.  Graham,  Prac.  505;  1 
mith  Ch.  Pr.  (2d  Am.  ed.)  555,  note  (a). 
An  absence  of  eighteen  months  will  not 
be  regarded  as  merely  temporary.  Foss 
1).  Wagner,  2  Dowl.  P.  C.  499.  Even 
though  it  is  sworn  that  the  party  is  soon 
expected.  Wright  v.  Black,  2  Wend.  258 ; 
Gilbert  v.  Gilbert,  2  Paige,  603. 
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Ch.  n.  §  4. 


■Wilhin  what 
time  applica- 
tion for  secu- 
rity should  be 
made. 


Material  step 
in  cause,  after 
notice,  will 
deprive  de- 
fendant of 
right  to  apply 
for  security. 


a  plaintiff,  domiciled  in  Scotland,  took  furnished  lodgings  in  Lon- 
don, and  then  filed  his  bill,  it  was  held  that  he  must  give  security 
for  costs ; "  and  so,  where  the  plaintiff  went  out  of  the  jurisdiction 
on  matters  connected  with  the  suit,  he  was  ordered  to  give  se- 
curity ;  but  on  his  return  the  order  was  discharged.^ 

In  order  to  entitle  a  defendant  to  require  security  for  costs  from 
a  plaintiff,  he  must  make  his  application  at  the  earUest  possible 
time  after  the  fact  has  come  to  his  knowledge,  and  before  he  takes 
any  further  step  in  the  cause ;  therefore,  where  the  fact  of  the  plain- 
tiff being  resident  abroad  appears  upon  the  bill,  he  must  apply  be- 
fore he  puts  in  his  answer,  or  applies  for  time  to  do  so :  either  of 
which  acts  will  be  considered  as  a  waiver ,  of  his  right  to  the  se- 
curity.^ Filing  a  demurrer  has,  however,  been-  held  not  to  be  a 
waiver;^  and  where  the  plaintiff  amended  his  bill,  and  stated 
thereby  that  he  was  out  of  the  jurisdiction,  the  defendant  was  held 
not  to  be  precluded  from  requiring  security  for  costs,  although  he 
had  some  notice  of  the  plaintiff  being  resident  abroad  previously 
to  the  date  of  the  amendment."  , 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad, 
and  the  defendant  does  not  become  apprised  of  that  fact  before  he 
puts  in  his  answer,  he  may  make  the  application  after  answer ;  if, 
however,  he  takes  any  material  step  in  the  cause  after  he  has  no- 
tice, he  cannot  then  apply.  "Where  the  plaintiff  was  described  in 
the  original  bill  as  late  of  the  West  Indies,  but  then  of  the  city  of 
London,  and  the  defendant,  having  answered,  filed  a  cross-bill 
against  the  plaintiff,  but,  exceptions  having  been  taken  to  the 
answer,  put  in  a  further  answer,  and  then  applied  to  the  Court 
that  the  plaintiff  in  the  original  bill  might  give  security  for  costs : 
alleging  in  his  affidavit,  that  upon  applying  to  the  plaintiff's  soUci- 
tor  in  the  original  suit  to  appear  for  him  to  the  cross-bill,  he  dis- 
covered, for  the  first  time,  that  the  plaintiff  did  not  reside  in 


1  Ainsley  «.  Sims,  17  Beav.  67;  17  Jur. 
657 ;  and  see  Swanzy  v.  Swauzy,  4  K.  & 
J.  237;  4  Jur.  N.  S.  1013. 

2  O'Conner  v,  Sierra-Nevada  Co.,  24 
Beav.  435. 

3  Meliorucchv  v.  Meliorucchy,  2  Ves. 
S.  24;  1  Dick'.  147;  Craig  v.  Bolton,  2 
Bro.  C.  C.  609;  Anon.,  10  Ves.  287;  and 
see  Swanzy  v.  Swanzy,  4  K.  &  J.  237;  4 
.lur.  N.  S.  1018;  Murrow  v.  Wilson,  12 
Beav.  497;  Cooper  v.  Purton,  8  W.  R. 
702;  and  see  Long  v.  Tottenham,  1  Jr. 
Ch.  Rep.  127;  Atkins  v.  Cook,  3  Drew. 
694;  8  Jur.  N.  S.  283;  Newman  v.  Lan- 
drine,  1  McCarter  (N.  J.),  291;  Long  v. 
Tardy,  1  John.  Ch.  202;  Goodrich  V.  Pen- 
dleton, 3  John.  Ch.  620.  In  Massachu- 
setts, though  a  writ,  sued  out  by  the 
plaintiff,  who  is  not  an  inhabitant  of  the 
State,  is  not  indorsed  as  is  required  by 
Genl.  Sts.  c.  123,  §  20,  yet  the  defendant 


must  make  the  objection  at  the  first  term, 
or  he  will  be  held  to  have  waived  it. 
Carpenter  v.  Aldrich,  3  Met.  58;  see  Whit- 
ing V.  HoUister,  2  Mass.  102;  Gilbert  v. 
Nantucket  Bank,  B  Mass.  98;  Clapp  v. 
Balch,  3  Greenl.  216.  The  practice  in 
New  York,  under  the  Act  of  that  State 
authorizing  the  defendant  to  require  secu- 
rity for  costs,  allows  the  application  to  be 
made  at  any  stage  of  the  cause,  if  the 
plaintiff  was  a  non-resident  at  the  com- 
mencement of  the  suit,  and  continues  so. 
Burgess  v.  Gregory,  1  Edw.  Ch.  449. 

4  Watteeu  v.  Billam,  3  De  G.  &  S.  616; 
14  Jur.  155;  Goodrich  ».  Pendleton,  3 
Johns.  Ch.  620;  Priors  v.  White,  2  Moll. 
361;  Eardy  v.  Headford,  4  Moll.  464. 

5  Wyllie  V.  Ellice,  11  Beav.  99,  12  Jur. 
911 ;  and  see  Stewart  v.  Stewart,  30  Beav. 
320. 
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London,  as  alleged  in  the  bill,  but  in  Ireland ;  it  was  held  that  as 
the  defendant  had,  in  his  cross-bill,  stated  {he  plaintiff  to  be  resi- 
dent in  Ireland,  and  after  that  had  answered  the  exceptions  to  his 
answer  to  the  original  bill,  he  had  thereby  taken  a  step  in  the  cause 
after  it  was  evident  that  he  had  notice  of  the  plaintiif's  being  out 
of  the  jurisdiction,  and  had  thereby  precluded  himself  from  asking 
for  security  for  costs,  and  the  motion  was  therefore  refused.^  Ex 
pa/rte  Seidler  ''■  was  a  petition  under  an  Act  of  Parliament,  author- 
izing the  Court  to  make  an  order  in  a  summary  manner  upon  peti- 
tion. The  petitioner  being  out  of  the  jurisdiction  of  the  Court, 
and  the  respondent  having  answered  the  affidavits  in  support  of 
the  petition,  the  question  was  whether  he  had  thereby  lost  his  right 
to  require  the  petitioner  to  give  security  for  costs :  Sir  Lancelot 
Shadwell  V.  C  ruled  that  he  had  not,  but  that  he  might  make  the 
application  on  the  petition  coming  on  to  be  heard.' 

Where  the  defendant  had  sworn  to  his  answer  before  be  had 
notice  of  the  fact  of  the  plaintiff  being  resident  abroad,  but,  in 
consequence  of  some  delay  in  the  Six  Clerks'  Office,  the  answer 
was  not  filed  till  after  the  defendant  had  been  informed  of  the 
plaintiflPs  residence,  a  motion  that  the  plaihtifi"  might  give  security 
for  costs  was  considered  too  late :  although  the  defendant  himself 
was  not  privy  to,  or  aware  of,  the  delay  which  had  taken  place  in 
filing  his  answer.* 

If  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the  purpose 
of  settling,  and  do  actually  take  up  his  residence  in  foreign  parts, 
it  is,  in  any  stage  of  the  cause,  ground  for  an  order  that  he  shall 
give  security  for  costs."  Such  application  ought  to  be  made  as 
early  as  possible  after  the  defendant  has  become  apprised  of  the 
fact ;  and  it  is  not  enough  to  support  such  an  application  to  swear 
that  the  plaintiff  has  merely  gone  abroad,  but  the  affidavit  should 
go  on  to  say  that  he  is  gone  to  settle  abroad.*  In  Weeks  v.  6'ofe,' 
an  application  was  made  by  the  defendant,  after  answer,  that  the 
proceedings  might  be  stayed  until  the  plaintiff  gave  security  for 


Ch.  II.  §  4. 


Case  of  a  pe- 
titioner under 
an  Act  of 
Parliament. 


Application 
for  security 
cannot  be 
made  after 
answer 
sworn, 
though  not 
filed  Defore 
notice. 


When  plain- 
tiif  goes 
abroad,  after 
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Must  give 
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goes  to  settle 
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abroad. 


1  Mason  «.  Gardner,  2  Bro.  C.  C.  ed. 
Belt,  609,  noUi ;  and  see  Wyllie  «.  EUice, 
llBeav.  99;  Smith  o.  Castles,  1  Gray,  108. 

2  12  Sim.  106. 

8  See,  however,  Atkins  «.  Cook,  3  Drew. 
694;  3  Jur.  N.  S.  263. 

*  Dyott  V.  Dyott,  1  Mad.  187;  and,  as 
to  laches,  see  Wyllie  v.  Ellice,  11  Beav. 
99;  12  Jur.  711;  Swanzy  v.  Swanzv,  4K. 
&  J.  237;  4  Jur.  N.  S.  1013;  Muirow  v. 
Wilson,  12  Beav.  497. 

s  Anon.,  2  Dick.  775;  Hoby  ».  Hitch- 
cock, 5  Ves.  699;  Weeks  v.  Cole,  14  Ves. 
618;  Kerr!).  Gillespie,  11  Beav.  99;  Ken- 
naway  «.  Tripp,  11  Beav.  588;  Stewart  e. 
Stewart,  20  Beav.  823;  Edwards  i).  Burke, 
9  L.  T.  N.  S.  406,  V.  C.  K.  See  also  Busk 
V.  Beetham,  2  Beav.  537;   Blakeney  v. 


Dufaur,  2  De  G.,  M.  &  G.  771 ;  17  Jur.  98; 
Newman  v.  Landrine,  1  McCarter  (N.  J.), 
291.  In  Massachusetts,  if  a  plaintiff  in  a 
process  at  Law  or  in  Equity,  after  its  com- 
mencement, removes  from  the  State,  the 
Court  where  the  suit  is  pending  shall,  on 
the  motion  of  any  other  party,  require  the 
plaintiff,to  procure  a  sufiicient  indorser. 
Genl.  Sts.  c.  129,  §  29;  Smith  v.  Castles, 
1  Gray,  108. 

6  The  afiidavit  should  also  show  clearly, 
that  the  defendant  did  not  know  of  the 
plaintifi"s  removal  before  taking  the  last 
step  in  the  cause,  or  the  application  will 
be  denied.  Newman  v.  Landrine,  1  Mc- 
Carter (N.  J.),  29L 

'  14  Ves.  618. 
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Ch.  II.  §  4.    costs,  on  an  affidavit  that  the  plaintiff,  who,  when  the  bill  was  filed 
' :"^' '  was  resident  in  Londpn,  had,  since  the  answer  was  put  in,  entirely- 
abandoned  the  country,  and  gone  to  reside  in  the  Isle  of  Man; 
and  Lord  Eldon  made  the  order,  observing,  however,  that  the 
plaintiff  ought  to  have  an  opportunity  of  answering  the  affidavit ; 
the  propriety  of  which  suggestion  is  evident  from  the  case  of 
White  V.  Oreathead^  where  an  order  for  the  plaintiff  to  give  se- 
curity for  costs,  after  answer,  was  refiised,  in  consequence  of  an 
affidavit  which  had  been  filed  by  the  plaintiff's  solicitor,  statmg 
that  the  plaintiff  had  gone  to  the  West  Indies  merely  for  the  pur- 
pose of  arranging  his  affairs,  and  that  he  had  informed  the  depo- 
nent that  he  intended  soon  to  return  to  this  country,  where  he  had 
left  his  family. 
Plaintiffmust       To  entitle  a  defendant  to  an  order  that  the  plaintiff  may  give 
gone.™  "'^  ^    security  for  costs,  it  is  necessary  that  the  plaintiff  should  absolutely 
be  gone  abroad :  the  mere  intention  to  go  will  not  be  sufficient ;  ^ 
Where  con-     in  a  case,  however,  where  the  plaintiff,  who  was  an  alien  enemy, 
the  Alien        ^^^  under  confinement  preparatory  to  his  removal  out  of  the 
Act;  country,  upon  a  warrant  by  the  Secretary  of  State  under  the  Alien 

Act,  the  proceedings  were  stayed  until  he  gave  security  for  costs, 
or  under  sen-  although  he  was  not  actually  gone  out  of  the  country.'    In  pro- 
portation  fw'  feedings  at  Common  Law,  where  after  the  commencement  of  an 
felony;      .     action,  and  after  issue  joined,  the  plaintiff  has  been  convicted  of 
felony  and  ordered  to  be  transported,  the.  Courts  have  ordered  se- 
curity to  be  given  for  costs,  as  well  retrospective  as  prospective ; ' 
and  it  is  presumed  that  Courts  of  Equity  will  follow  the  rule  at  Law. 
or  for  a  mis-     Where,  however,  the  plaintiff  had  not  been  convicted  of  felony, 
emeanor.       ^^^  ^^^  ^^  ^  misdemeanor  under  the  52  Geo.  III.  c.  130,  §  2,  for 
poaching,  for  which  he  was  sentenced  to  seven  years'  transporta- 
tion, and  it  was  admitted  that  he  had  not  sailed  for  the  place  of 
transportation,  but  was  in  a  penitentiary  place  of  confinement.  Sir 
John  Leach  V.  C.  refused  a  motion  for  stay  of  proceedings  till  the 
plaintiff  had  given  security  for  costs.^ 
Ambassa-    •        From  analogy  to  the  course  adopted  where  the  plaintiff  is  resi- 
dor's  servant,   ^g^^  ^^^  ^f  ^j^g  jurisdiction,  the  Court  will,  upon  application,  re- 
strain an  ambassador's  servant,  whose  person  is  privileged  from 
arrest  by  the  7  Anne,  c.  12,  from  proceeding  with  his  suit  until  he 
has  given  security  for  costs.' 
Amount.  By  the  old  practice,  4=01.  was  the  amount  of  security  required 

to  answer  costs  by  any  plaintiff  who  was  out  of  the  jurisdiction 

1  IB  Ves.  2;  and*  see  Edwards  v.  4  Harvey  v.  Jacob,  1  B.  &  Aid.  159; 
Burke,  9  L.  T.  N.  S.  406,  V.  C.  K.;  Kerr  Barrett  v.  Power,  9  Exch.  338;  18  Jur. 
«.  Gi  .espie,  7  Beav.  269.  156;  and  see  Dunn  v.  M'Evoy,  1  Hogan, 

2  Adams    v.   Collhurst,    2   Anst.    652;  855. 

Willis  V.  Garbutt,  1  Y.  &  J.  511 ;  1  Barb.  5  Baddeley  v.  Harding,  6  Mad.  214. 

Ch.  Fr.  103;  Hoby  v.  Hitchcock,  5  Sum-  e  Anon.,  Mos.  175;  Goodwin  v.  Archer, 

nersVes.  699  2  p.   virnis.   452;    Adderly  v.   Smith,  1 

»  Seilaz  V.  Hanson,  5  Ves.  261.  Dick.  S65. 
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of  the  Court,  but  this  sum  has  been  increased  to  lOOZ.'^  "Where  a 
person  out  of  the  jurisdiction  of  the  Court  presents  a  petition  to 
have  his  solicitor's  bills  taxed,  it  seems  that  he  must  give  security 
for  the  costs  of  the  petition,  and  also  for  the  balance  that  may  be 
found  due  from,  him  on  the  taxation.^ 

Where  it  appears  on  the  bill  °  that  the  plaintiff  is  resident  out 
of  the  jurisdiction,  an  order  that  he  give  security  for  costs  is  ob- 
tained on  motion  of  course,  or  more  usually  on  petition  of  course,* 
presented  to  the  Master  of  the  Rolls,  on  production  of  the  stamped 
copy  of  the  bill  served  on  the  defendant,  or  other  authenticated 
copy  thereof 

In  other  cases,  a  special  application  by  motion  or  summons^ 
must  be  made.  The  notice  of  m^ion,  or  the  summons,^  must  be 
served  on  the  plaintiff's  solicitor,  and  the  application  must  be  sup- 
ported by  evidence  of  the  facts  entitling  the  applicant  to  the 
order. 

The  order  directs  the  plaintiff  to  procure  some  sufficient  person 
on  his  behalf  to  give  security,  according  to  the  course  of  the  Court, 
by  bond  to  the  Record  and  Writ  Clerk  in  whose  division  the 
cause  or  matter  is,'  in  the  penalty  of  lOOZ.,  conditioned  to  answer 
costs,  in  ■  case  any  shall  be  awarded  to  be  paid  by  the  plaintiff; 
and  it  restrains  proceedings  in  the  mean  time.' 

When  an  order  of  course  has  been  obtained,  it  must  be  served 
on  the  plaintiff  or  his  solicitor ;  service  of  a  special  order,  made  on 
notice  to  him,  is  unnecessary. 

The  security  is  given  in  one  of  the  following  modes :  (I.)  The 
plaintiff's  soUcitor  prepares  a  bond  in  the  terms  of  the  order;' 

1  Ord.  XL.  6.  The  order  applies  to  the 
case  of  a  plaintiff,  within  the  jurisdiction, 
ordered  to  give  security.  Bailey  v.  Gun- 
dry,  1  Keen,  53.  The  Court  refused  to 
increase,  upon  an  interlocutory  applica- 
tion, the  amount  of  security;  Barry  v. 
Jenkins,  19  L.  T.,  N.  S.  276,  V.  C.  M.  It 
seems,  however,  that  in  the  case  of  a  peti- 
tion, the  amount  is  still  only  401.,  Atkins 
V.  Cook,  3  Jur.  N.  S.  283,  V.  C.  K. ;  Par- 
tington V.  Reynolds,  6  W.  E.  307,  V.  C.  K. 
In  New  York,  the  penalty  of  the  bond  was 
required  to  be  at  least  $250 ;  but  the  Court 
in  a  proper  case  might  enlarge  it,  and 
might  either  fix  the  amount  itself  or  refer 
it  to  a  Master.  2  Rev.  Sts.  N.  Y.  620,  §  4; 
Fulton  V.  Rosevelt,  1  Paige,  179;  Massey 
V.  Gillelan,  1  Paige,  644;  Gilbert  v.  Gil- 
bert, 2  Paige,  603. 

2  Anon.  12  Sim.  262 ;  see  also  Se  Pass- 
more,  1  Beav.  94;  Se  Dolman,  11  Jur. 
1095,  M.  R. 

'  What  is  stated  in  the  text  as  tp  a  bill 
suit  will  apply,  mutatis  mutandis,  to  a 
summons  suit,  petition,  or  other  proceed- 
ing in  which  security  is  directed  to  be 
given. 

*  Wyllie  V.  EUice,  11  Beav.  99;  12  Jur. 
711. 


Ch.  II.  §  4. 


Order  for 
security,  how 
obtained : 
as  of  course ; 


on  special 
application. 


Form  of 
order. 


Service. 


Security,  in 
what  manner 
given : 


6  Tynte  v.  Hodge,  2  J.  &  H.  692. 

8  For  forms  of  notice  and  summons,  see 
Vol.  III. 

'  See  Ord.  I.  38. 

8  For  forms  of  orders,  see  Seton,  1269, 
1270. 

3  The  bond  is  in  the  following  form :  — 

"  Know  all  men  by  these  presents,  that 
we,  A.  B.,  of  the  city  of  London,  mer- 
chant, and    C.   D.,   of  the   same   place, . 
merchant,    are    held   and   firmly  bound 
to  ,  Esq.,  in  the  penal  sum 

of  ,  for  which  payment  to 

be  well  and  faithfully  made,  we  bind  our- 
selves and  each  of  us,  our,  and  each  of 
our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  Sealed  with 
our  seals,  &c. 

"Whereas  L.  R.,  plaintiff,  has  lately 
exhibited  his  bill  of  complaint  in  her 
Msyesty's  High  Court  of  Chancery  against 
R.  S.,  defendant,  touching  the  matters 
therein  contained :  Now  the  condition  of 
this  obligation  is  such,  that  if  the  above 
bounden  A.  B.  and  C.  D.,  or  either  of 
them,  their  heirs,  executors,  or  administra- 
tors, do  and  shall  well  and  truly  pay,  or 
cause  to  be  paid,  all  such  costs  as  the  Law 
Court  shall  think  fit  to  award  to  the  de.- 


3 
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Ch.  II.  §  4.    engroBses  it  on  paper  bearing  a  2s.  6c?.  intand  revenue  stamp ;  > 
'       *■       '  procures  it  to  be  executed  by  the  obligor  or"  obligors ;  lodges  it 
by  bond;        with  the  Record  and  "Writ  Clerk  ;^  and  on  the  same  day  serves 
notice  thereof  on  the  solicitor  of  the  defendant  who  obtained  the 
order;  it  is  also  advisable  to  serve  the  notice  on  the  solicitor  of 
any  co-defendants  who  have  not  applied  for  security;*  and  the  . 
security  is  deemed  to  have  been  given  on  the  day  the  bond  is 
bysnbmis-      lodged.'    (II.)  The  plaintiff,  instead  of  giving  the  bond  in  the  first . 
S^°snime7"    instance,  may  serve  the  defendant's  solicitor  with  a  notice'  of  the 
name,  address,  and  description  of  the  proposed  obligor  or  obligors ; 
and  if  no  objection  be  made  by  him  within  two  days  thereafter, 
the  bond  may  be  prepared,  executed,  lodged,  and  notified  as  above* 
by  payment     explained.'     (III.)  The  plaintiff  may  apply  by  special  motion «  or 
Ueuof''bond™  summons,"  that,  in  lieu  of  giving  a  bond,  he  may  pay  a  sum  of 
money  into  Court,  to  a  separate  account,  to  answer  the  costs ;  the 
amount  should  be  suificient  to  cover  the  sum  mentioned  in  the'_ 
order  directing  the  security  to  be  given,  and  the  costs  of  bringing 
it  into  Court  and  getting  it  out.^"    The  usual  amount  is  120^. ; "  no 
eyidence  in  support  of  the  application  is  necessary,  beyond  the 
production  of  the  former  order;  the  costs  of  the  application  are 
made  costs  in  the  cause.     The  order  is  drawn  up  and  passed  by 
the  registrar,  and  entered,  and  the  money  is  paid  into  Court  in  the 
manner  hereafter  explained. 
Effect  of  obli-       One  obligor  is  sufficient,  but  it  is  prudent  to  have  two  or  more; 
OTbaiJt**'     ^*  °^  *^^  death  or  bankruptcy  ^^  of  the  sole,  or  sole  surviving, 
ruptcy.  obligor,  the  defendant  is  entitled  to  apply  by  special  motion,"  or 

summons,'*  that  a  new  security  may  be  given,  and  for  a  stay  of 
proceedings  in  the  mean  time. 
Where  all  tie  Where  One  or  more  of  several  defendants  have  obtained  an 
nrtapp^?*"  order  for  security,  it  is  advisable  to  extend  the  bond  to  the  costs 
of  all  the  defendants,  as  otherwise  the  defendants  who  have  not 
obtained  the  order  may  afterwards  apply  for  a  further  bond  as  to 
their  costs ;  and  it  is  presumed  that,  where  a  bond  embracing  the 

•  fendant  on  the  hearing  of  the  said  cause  '  Jarvisc.  Shand,  V.  C.  W.  at  Cham- 

or  otherwise,  then  this  obligation  to  be  bers,  30  Jan.,  1864;   Eeg.  Lib.  A.  164; 

void,  or  else  to  remain  in  full  force  and  Merlin    v.  Blagrave,  Seton,  1270.      For 

virtue.    Sealed  and  delivered,  &c." ,  forms  of  notice  of  motion  and  summons, 

1  If  the  bond  is  for  a  larger  sum  than  see  Vol.  III. 

loot,  an  increased  stamp  of  Is.  3d.  for  lo  Cliffe  v.  Wilkinson,  4  Sim.  123. 

each  additional  501.  is  payable ;  see  Tilsley,  n   See  Cliffe  v.   Wilkinson,  libi  mp. ; 

Dig.  218.  Australian  Co.  v.  Fleming,  4  K.  &  J.  407. 

2  The  bond  should  be  indorsed  with  the  In  the  case  of  a  petition,  it  is  'presumed 
*hort  title  of  the  cause  or  matter,  the  words  .  60i.  would  be  sufficient. 

"Bond  for  Security  for  Costs,"  and  the         12  Transatlantic  Co.  v.  Pietroni,  cited 

name,  &c.,  of  the  soliciter  leaving  it.  Seton,  1269;   Cliffe  u.  Wilkinson,  4  Sim. 

8  For  form  of  notice,  see  Vol.  III.  122. 

4  Braithwaite's  Pr..  534.  M  Latour  v.  Holeombe,  1  Phil.  262;  and 

"  •?*«»•  see  Veitch  v.  In'ing,  11  Sim.  122. 

8  For  form  of  notice,  see  Vol.  III.  "  Tynte  v.  Hodge,  2  J.  &  H.  692.     For 

'  Braithwaite's  Pr.  B83.  forms  of  notice  of  motion  and  summons, 

8  Cliffe  V.  Wilkinson^,  4  Sim.  122;  and       see  Vol.  III. 

.see  Felldws  v.  Deere,  3  Beav.  353;  Ee 

Norman,  11  Beav.  401. 
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costs  of  all  the  defendants  is  lodged  with  the  Record  and  "Writ    Ch.  ii.  §4. 
Clerk,  and  notified  to  them,  he  will  hold  the  bond  on  behalf  of  all  ^' 

the  defendants ;  ^  and  that  a  separate  bond  or  bonds  cannot  after- 
wards be  required.^  Whatever  number  of  bonds,  however,  may  be 
given,  they  all  form  a  security  for  one  sum  only.' 

It  has  been  decided  that  a  solicitor  ought  not  to  be  surety  for  Plaintiff's 
his  client.^    The  bond  of  an  incorporated  society  has  been  held  not  be  surety. 
sufficient.' 

The  defendant,  on  receivinar  notice  that  a  bond  has  been  lodged  Security,  in 

1       ^         -  •/•-,•         •   r.    T       .111        -1  11        what  manner 

m  the  nrst  instance,  may,  ii  dissatisned  with  the  bond,  apply  by  objected  to: 
special  motion,'  or  summons,'  that  in  lieu  of,  or  in  addition  to,  such  where  bond 
'bond,  the  plaintiff  may  be  ordered,  within  a  limited  time  to  give  ™  ^^^   '° 
security  for  costs,  according  to  %he  course  of  the  Court,  or  in 
default  thereof,  that  the  bill  may  be  dismissed  with  costs,  and  that 
in  the  mean  time  all  proceedings  may  be  stayed.*    The  application 
should  be  supported  by  affidavit  showing  that  the  obligor  is  not  a 
solvent  person ;  and  may  be  opposed  by  his  own  affidavit,^  justify- 
ing in  double  the  amount  named  in  the  bond,^"  and  by  other  evi- 
dence that  he  is  a  person  of  substance.    The  costs  of  inquiring  costs  of 
into  the  circumstances  of  the  proposed  surety  have  been  allowed.^^  inquiry; 

Where  the  plaintiff  in  the  first  instance  submits,  for  approval,  where  name 
the  name  of  the  proposed  obligor,  the  defendant,  if  he  objects  to 
the  person  proposed,  must  notify  his  objection  to  the  plaintiff's 
solicitor  within  a  reasonable  time :  *^  otherwise,  the  plaintiff  may 
complete  and  lodge  the  bond.  The  plaintiff,  on  receiving  notice 
of  the  defendant's  objection,  must  either  propose  another  person, 
or  the  person  already  offered  must  justify  by. affidavit"  in  double 
the  sum  for  which  he  is  to  be  bound ;  ^*  and  in  the  latter  case,  it  is 
presumed  the  plaintiff  should  file  the  affidavit,  and  lodge  the  bond, 
and  give  notice  thereof  to  the  defendant. 

If  the  plaintiff  fail  to  comply  with  the  order  to  give  security.  Course, 
the  defendant  may  apply  by  special  motion,  or  summons,''  that  the  I^ffTn^'to*" 
plaintiff  give  security  within  a  limited  time,  or,  in  default,  that  his  comply  with 


the  order. 


1  See  Lowndes  «.  Robertson,  4  Mad.  465  j  9  See  form  in  Vol.  III. 

and  see  Ord.  I.  38.  lo  See  1  Turn.  &  Ven.  764;  1  Grant,  444. 

2  See,  however,    1    Smith's   Pr.    866;  n  Bainbrigge  v.  Mass,  3  Jur.  N.  S.  107, 
Braithwaite's  Pr.  632.  V.  C.  W. 

s  Lowndes  v.  Robertson,  4  Mad.  465.  12  See,  however,  Cliffe  v.  Wilkinson,  4 

*  Panton  v.  Labertouche,  1  Phil.  265;  7  Sim.  122,  where  the  defendant  moved  on 

Jur.  589.  notice  that  the  plaintiflT  might  be  ordered 

s  Plestow  V.  Johnson,  1  Sm.  &  G.,  App.  to  give  security  in  lieu  of,  or  in  addition 
20;  2  W.  E.  3.                                              .     to,  the  persons  proposed.    It  is  conceived, 

6  Panton  v.  Labertouche,  1  Phil.  265 ;  ^7  however,  that  the   usual  practice  is,  as 

Jur.  589.  stated  in  the  tex*,  to  notify  the  objeetion 

'  For  forms  of  notice  of  motion  and  sum-  to   the   plaintiff  before   applying  to   the 

mons,  see  Vol.  III.             '  Court.     For  form  of  notice  of  objection,. 

8  Giddings  v.  Giddings,  10  Beav.  29,  see  Vol.  of  Forms, 

and  the  cases  collected,  io.  31;   and  see  l'  For  form,  see  Vol.  III. 

Denny  v.  Mars,  Seton,  1279,  where   the  M  See  1  Turn.  &  Ven.  764  r  1   Grant, 

order  is  given ;  Payne  ».  Little,  14  Beav.  444. 

647;   O'Connor®.  Sierra-Nevada  Co.,  23  is  For  forms  of  notice  of  motion  and  sum- 

Beav.  608.  mons,  see  Vol.  III. 
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Time  for 
defending  is 
suspended, 
till  security 
given. 

Putting  bond 
in  suit:  order 
for,  how  ob- 
tained; 


how  sued  on. 


Payment  of 
costs  out  of 
security  fimd, 
how  ob- 
tained. 


Discharge  of 
order,  on  re- 
turn to  the 
jurisdiction. 


bill  may  he  dismissed  with  costs;  and  that  proceedings  may,  in 
the  mean  time,  be  stayed.^ 

The  day  on  which  an  order  that  the  plaintiff  do  give  security 
for  costs  is  served,  and  the  time  thenceforward  until,  and  including 
the  day  on  which  such  security  is  given,  is  not  to  be  reckoned  in 
the  computation  of  time  allowed  a  defendant  to  plead,  answer,  or 
demur,  or  otherwise  make  his  defence  to  the  suit.''  If  it  becomes 
necessary  for  the  defendant  to  put  the  bond  in  suit,  he  must  ob- 
tain an  order,"  on  special  motion  or  summons,  that  he  may  be  at 
Uberty  to  do  so,  and  may  have  the  bond  delivered  out  to  him  for 
that  purpose,  and  may  use  the  name  of  the  Record  and  Writ 
Clerk,  the  obligee,  on  giving  him  an  indemnity :  such  indemnity' 
to  be  settled  by  the  Judge,  if  the  parties  differ.  The  notice  of 
motion  or  summons '  must  be  served  on  the  plaintiff's  solicitor ; 
and  the  application  must  be  supported  by  production  of  evidence 
of  the  costs  having  been .  directed  to  be  paid,  and  of  the  amount 
and  non-payment  thereof.  The  order  on  such  application  is  drawn 
up  by  the  Registrar ;  a  plain  copy  of  it  is  lodged  with  the  Record 
and  Writ  Clerk,  together  with  a  receipt  for  the  bond,  and  an 
undertaking  to  indemnify  him  against  the  costs  of  any  proceedings 
to  be  taken  thereon  in  his  name ;  and,  if  satisfied  therewith,  he  will 
deliver  out  the  bond.  The  receipt  and  undertaking  are  required 
to  be  signed  by  the  defendant  applying,  and  also  by  his  solicitor, 
and  are  usually  written  at  the  foot  of  the  copy  of  the  order.* 

The  bond  is  put  in  suit  in  the  Petty  Bag  Office,  the  procedure 
in  which  is  regulated  by  the  12  &  13  Vic.  c.  109. 

Where  money  has  been  paid  into  Court  as  security  for  costs,  in 
lieu  of  a  bond,  an  application  may  be  made  at  chambers,  by  sum- 
mons,' for  payment  thereout  of  any  costs  ordered  to  be  paid  by 
the  plaintiff  to  the  defendant.  The  summons  must  be  served  on 
the  plaintiff,  and  on  any  co-defendants  interested  in  the  fund,  and 
must  be  supported  by  evidence  of  such  payment  having  been 
directed,  and  of  the  amount  payable,  and  by  production  of  the 
.^ocountant-General's  certificate  of  the  ftind  being  in  Court. 

If,  subsequently  to  the  order  directing  security  for  costs  to  be 
given,  the  plaintiff  becomes  resident  within  the  jurisdiction,  he 
may  apply,  on  special  motion  or  summons,'  that  the  order  may  be 
discharged ;  but  he  must  pay  the  costs  of  the  application.* 


I  Cooper  ».  Purton,  1  N.  E.  468,  V.  C. 
W.;  and  see.Giddings  v.  Giddings,  10 
Beav.  20,  and  cases  collected  10  Beav.  31 ; 
Knight  «.  De  Blaquiere,  Sau.  &  S.  648; 
Payne  v.  Little,  14  Beav.  647 ;  O'Connor 
V.  Sierra-Nevada  Co.-,  28  Beav.  608;  Ken- 
nedy V.  Hdwards,  11  Jur.  N.  S.  153,  V.  C. 
W. ;  see  also  Camao  v.  Grant,  1  Siml  348 ; 
2  Sim.  670.  For  circumstances  under 
which  the  time  to  give  security  was  ex- 
tended, see  Grant  v.  Ingram,  20  L.  T.,  N. 
S.  70,  V.  C.  M.  For  form  of  order,  see 
Seton,  1279,  No.  7. 


2  Ord.  XXXTII.  14;  see  Henderson  v. 
Atliins,  7  W.  E.  818,  V.  C.  K. 

*  Eobinson  v.  Brutton,  6  Beav.  147; 
Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107,  V. 
C.  ■W.;TReg.  Lib.  1857,  A.  283. 

*  For  forms  of  notice  and  summons,  see 
Vol.  III. 

6  Braithwaite's  Pr.  535,  536.  For  forms' 
of  receipt  and  undertaking,  see  Vol.  III. 

8  For  form  of  summons,  see  Vol.  III. 

'  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

8  O'Connor  v.   Sierra-Nevada  Co.,  24 
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SBCTioiir  V.  —  jPaupers.  '       ^    ~ 

It  has  been  before  stated^  to  be  a  general  rule,  subject  to  very  jPersonsin 
few  exceptions,  that  there  is  no  sort  or  condition  of  persons  who  "^ftances^" 
may  not  sue  in  the  Court  of  Chancery.    Amongst  th&  exceptions  may  sue; 
to  this  rule,  those  who  are  in  indigent  circumstances  are  not  in- 
cluded, and  any  party,  however  poor  he  may  be,  being  in  other 
respects  competent,  has  the  same  right  as  another  to  commence 
'  proceedings  in  the  Court  of  Chancery  "for  the  assertion  of  his 
claims ;  and  that,  without  being  required  to  give  any  security  for  and  are  not 
the  payment  of  costs  to  the  opposite  party,  in  case  he  fails  in  his  give'security 
suit.^    This  liberality  seems  to  be  tetended  to  the  case  of  the  next  'or  costs. 
friends  of  infants.'    Indeed,  any  other  rule  would  amount  to  a  May  be  next 
denial  of  justice   to  the  children  of  poor  persons,  who  might  J„^.      ™" 
become  entitled  to  property,  and  yet  be  precluded  from  assert- 
ing their  right  because  their  father,  who  is  the  proper  person  to  be 
their  next  friend,  by  reason  of  his  circumstances  could  not  be  so, 
without  giving  security  for  costs,  which  he  might  not  be  able*  to 
procure.^    With  regard  to  the  next  friend  of  a  feme  covert,  there  but  not  of 
is,  in  this  respect,  a  great  difference  in  the  rule ;  for  it  has  been  •' *™^'  "'"'*''  ■ 
held,  that  the  next  friend  of  a  married  woman  must  be  a  person  of 
substance ;  ^  because  a  married  woman  and  an  infant  are  differently 
circumstanced,  as  the  infant  cannot  select  his  own  next  friend,  but 
must  rely  upon  the  good  offices  of  those  who  are  nearest  to  him  in 
connection,  or  otherwise  his  rights  might  go  unasserted,  but  the 
married  woman  has  the  power  of  selecting ;  she  is,  therefore,  re- 
quired to  select  for  her  next  friend  a  person  who,  if  her  claim 
should  turn  out  to  be  unfounded,  can  pay  to  the  defendant  the 
costs  of  the  proceedings. 
In  consequence  of  the  provisions  of  Stat.  11,  Hen.  VII.  c.  12," 

Beav.   435;    Mathews  «.   Chichester,   30  Hogan,  41.    The  contrary  was  held  in  the 

Beav.  135.    For  more  on  the  subject  of  se-  case  of  Fulton  v.  Eosevelt,  1  Paige,  178. 

ourity  for  costs,  see  post,  Chap.  III.  §  2,  A  prochein  ami  as  such  is  not  liable  foi; 

Alien;  Chap.  VX.  §  5,  The  Bill;  Ogilviei).  costs.    Crandall  ».  Slaid,  11  Met.  288. 

Hearn,  11  Ves.  600;  Worrall  v.  White,  3  *  See  jlnon.,  1  Ves.  Jr.  p.  410 ;  Squirrel ». 

Jo.  &  Lat.  513 ;  Hind  v.  Whitmore,  2  K.  Squirrel,  2  Dick.  765 ;  2  P.  Wms.  297,  n. ; 

&J.  458,  462.  Davenport  !).  Davenport,  1  S.  &  S.  101; 

1  Ante,  p.  6.  Murrell  v.  Clapham,  8  Sim.  74;  Fellows  v. 

2  Such  is  the  law  of  Massachusetts.  Fen-  Barrett,  1  Keen,  119;  Lindsey  v.  Tyrrell, 
eley  v.  Mahohey,  21  Pick.  212.  This  2  DeG.  &  J.  7;  24  Beav.  124;  2  Jur.  N.  S. 
right  must  not  be  abused;  see  Burke  v.  1014;  anipost,  Infant  Plaintiffs. 
Lidwell,  1  Jo.  &  Lat.  703,  where  a  pauper  ^  Anon.,  1  Atk.  570;  Penpington  v.  Al- 
plaintiff  was  requii-ed  to  give  security :  the  vin,  1  S.  &  S.  264 ;  Drinan  u.  Manning,  3 
person  really  interested  having  nominally  Dr.  &  War.  154;  Jones  t).  Fawcett,  2  Phil, 
assigned  to  the  pauper,  in  order  to  avoid  278;  Stevens  v.  Williams,  1  Sim.  N.  S. 
liability  to  costs;  see,  however,  Worrall  v.  645;  Wilton  v.  Hill,  2  De  G.  M.  &  G.  807- 
White,  3  Jo.  &  Lat.  513,  516.  See  as  to  809;  Hind  v.  Whitmore,  2  K.  &  J.  458; 
requiring  security  for  costs  from  insolvent  Jle  Wills,  9  Jur.  N.  S.  1226;  12  W.  R.  97, 
plaintiff  in  a  cliiss  suit,  Tredwell  «.  Byroh,  V.  C.  S. ;  Elliott  v.  Inoe,  7  De  G.,  M.  & 
1  Y.  &  C.  Exch.  476.  G.  475;  3  Jur.  N.  S.  597;  Smith  v.  Etches, 

»  The  next  friend  of  a  minor  plaintiff      1  H.  &  M.  711;    10  Jur.  N.  S.  124;   and 
cannot  be  compelled  to  give  security  for       see  post,  Femes  Covert  Plaintiff's. 
costs.    St.  John  V.  Earl  of  Besborough,  1  ^  Beames  on  Costs,  72. 
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PERSONS   BY   WHOM   A   SUIT   MAY   BE   INSTITUTED. 


.  Ch.  II.  §  5. 


Practice  at 
Law, 

adopted  in 
Equity. 


Persons 
suing  in  rep- 
resentatiye 
character. 


Next  friend 
cannot,  in 
general,  sue' 
as  pauper; 


but  a  married 
woman  may 
sue  in  forma , 
pauperis, 
without  a 
next  &iend. 


the  practice  of  the  Courts  of  Law  has  been  to  admit  all  persons  to 
sue  in  forma  pauperis  who  could  swear  that  they  were  not  worth 
bl.,  except  their  wearing-apparel,  and  the  subject-matter  of  the 
suit ;  and  the  practice  of  the  Courts  of  Law  in  this  respect  has  been 
adopted  by  Courts  of  Equity,  although  persons  suing  in  these  Courts 
do  not  come  within  the  provisions  of  the  Act  of  Parliament  above 
referred  to,*  and,  proceeding  further,  they  have  extended  the  reUef 
to  the  case  of  defendants.^ 

The  privilege  will  not  be  extended  to  a  plaintiff  or  a  defendant  • 
suing  or  being  sued  in  a  representative  character,  as  executor  or 
administrator ;  ^  but  the  case  of  a  person  sustaining  the  mixed 
character  of  executor  and  beneficiary,  is  an  exception  to  the  gen- 
eral rule ;  although  in  order  to  prevent '  any  undue  practice  in 
suing  in  forma  pauperis,  and  under  color  of  that  privilege  obtain- 
ing dives  costs,  a  special  order  is  necessary.^  And  an  exception  to 
the  strict  application  of  the  rule  has  been  made,  by  allowing  an 
executor  to  proceed  in  forma  pauperis,  for  the  single  purpose  of 
clearing  a  contempt  incurred  in  the  cause.^     • 

It  is  said,  that  a  person  filling  the  character  of  next  friend  can- 
not sue  in  forma  pauperis,^  although,  as  we  have  seen  before,  the 
poverty  of  a  next  friend  of  an  infant  is  no  ground  for  dismissing' 
him ;  and,  until  recently,  some  uncertainty  prevailed  as  to  the  prac- 
tice, when  a  married  woman  could  not  obtain  a  substantial  next 
friend  to  sue  on  her  behalf; '  but  it  has  now  been  determined,  that 
she  may,  on  an  ex  parte  motion,"  supported  by  afiidavit  that  she  is 
unable  to  procure  any  substantial  person  to  act  as  her  next  friend,' 
obtain  an  order  authorizing  her  to  institute  and  prosecute  a  suit ; '° 


1  See  Story  Eq.  PI.  §  60;  1  Hsrr.  Ch. 
Pr.  by  Npwl.  389,  390;  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  550  etuq.;  1  Hoff.  Ch.  Pr. 
67  et  seq. ;  Isnard  v.  Cazeaux,  1  Paige,  39. 

2  See  post,  Chap.  IV.,  §  7,  Pauper  De- 


8  Paradice  ».  Shepherd,  1  Dick.  136; 
Beames  on  Costs,  79,  App.  No.  21 ;  Old- 
field  V.  Cobbett,  1  Phil.  613;  10  Jur.  2; 
Fowler  v.  Davies,  16  Sim.  182;  12  Jur. 
321;  St.  Victor  i).  Devereux,  6  Beav.  584; 
8  Jur.  26. 

*  Thompson  ii.  Thompson,  H.  T.  1824, 
cited  1  Turii.  &  Ven.  B13;  and  see  Rogers 
V.  Hooper,  1  W.  R.  474,  V..C.  K. ;  Everson 
e.  Matthews,  3  W.  E.  169,  V.  C.  W. ;  Park- 
inson ».  Chambers,  ih.  34,  V.  C.  W.  As 
to  the  affidavit  in  such  a  case,  see  Martin 
V.  Whitraore,  W.  N.  (1869)  42;  17  W.  E. 
809  T    C 

s'oidfield  V.  Cobbett,  1  Coll.  169. 

8  Anon.,  1  Ves.  J.  410;  see  Robertson  ti. 
Robertson,  3  Paige,  387.  In  New  York,  it 
has  been  held,  that  an  infant,  who  has  no 
means  of  indemnify  ing  a  responsible  person 
for  costs,  will  be  permitted  to  sue  by  his 
next  friend  in  forma  pauperis.  The  Court 
will,  however,  in  the  first  instance,  see  that 
there  is  probable  cause  for  the  proceeding, 
and  will  appoint  a  proper  person  as  pro- 


chein  ami.     Fulton  v.  Rosevelt,  1  Paige, 
178. 
'  See  Dowden  v.  Hook,  8  Beav.  299. 

8  For  form  of  motion  paper,  see  Vol.  III. 

9  For  form  of  affidavit,  see  Vol.  III. 

i«  Be  Foster,  18  Beav.  525;  Wellesley  w. 
Wellesley,  16  Sim.  1 ;  1  De  G.,  M.  &  G.  601 ; 
Wellesley  v.  Mornirgton,  IS  Jur.  652,  V. 
C.  K. ;  Be  Lancaster,  18  Jur.  229,  L.  C.  &  L. 
JJ.;  Crouch  v.  Waller,  4  De  G.  &  J.  48; 
6  Jur.  N.  S.  326;  Be  Barnes,  10  W.  E. 
464,  V.  C.  S. ;  Smith  v.  Etches,  1  H.  &  M. 
711;  10  Jnr.  N.  S.  124;  3  N.  E.  457;  and 
see,  £x  parte,  Hakewill,  3  De  G.,  M.  & 
G.  116.  The  decision  in  Page  v.  Page,  16 
Beav.  588,  where  such  an  order  was  dis- 
charged is  overruled  by  these  cases;  but 
see  Caldicott  v.  Baker,  18  W.  E.  449,  V.  C. 
K.  The  order  is  not  as  of  course,  Coul- 
sting  V.  Coulsting,  8  Beav.  463;  9  Jur. 
587;  see  Ward  v.  Ward,  2  Dev.  Ch.  553; 
Hunt  V.  Booth,  1  Freem.  Ch,  215.  Upon 
a  proper  application,  a  wife  may  be  per- 
mitted to  file  a  bill  against  her  husband,  ■ 
for  a  separation,  in  furmd  pauperis.  But 
this  will  not  be  done  until  the  Court  has 
ascertained  by  the  report  of  a  Master,  that 
she  has  probable  cause  for  filing  such  a  bill. 
Robertson  v.  Robertson,  3  Paige,  887. 
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to  caiTy  on  proceedings  after  decree;"'  or  to  appeaP  without  a 
next  friend,  in  forma  pauperis. 

It  seems  also  that,  in  a  proper  case,  an  infant  will  be  permitted 
to  sue  by  a  next  friend  in  forma  pauperis,  on  an  ex  parte  motion, 
supported  by  affidavit  that  the  infant  cannot  get  any  substantial 
person  to  act  as  next  friend.' 

A  husband  and  wife  may  obtain-  an  order  of  course  to  sue  in 
forma  pauperis,  in  respect  of  the  wife's  reversionary  interest  ;*  and 
where  a  woman  was  ordered  to  be  examined  pro  interesse  suo, 
respecting  a  claim  set  up  by  her  to  some  lands  taken  under  a  se- 
questration, but  was  unable  from  poverty  to  make  out  or  support 
her  right,  liberty  was  given  to  her^o  do  so  in  forma  pauperis.^ 

Proceedings  under  the  Trustee  Relief  Act°  and  the  Infant 
Custody  Act'  may  be  prosecuted  in  forma  pauperis  ;  and  so  also 
may  claims  in  a  suit  by  persons  who  are  not  parties ;  °  but  in  these 
cases,  the  order  is  made  on  application  by  ex  parte  motion,'  sup- 
ported by  affidavit,  and  is  not  of  course. 

A  plaintiff  may  be- admitted  to  sue  as  a  pauper,  upon  the  usual 
affidavit,  at  any  time  after  the  bill  has  been  filed,  or  summons 
issued  ;  '**  but  he  will  be  liable  to  all  the  costs  incurred  before  his 
admission,"  and  may  be  attached  for  the  non-payment  of  costs 
previously  ordered  to  be  paid,  without  being  first  dispaupered.'^ 

It  seems  doubtful,  whether,  after  a  dismissal  of  a  former  suit,  a 
plaintiff  will  be  permitted  to  sue  again  for  the  same .  matter  in 
forma  pauperis,  without  paying  the  costs  of  the  first  suit ;  '*  but 
the  circumstance  that  the  suit  is  a  second  suit  for  the  same  matter 
as  a  former  suit,  in  which  the  plaintiff  had  likewise  sued  as  a 
pauper,  is  no  ground  of  objection  to  the  second  suit,  unless  it  can 
be  justly  characterized  as  very  vexatious." 


Ch.  II.  §5. 


Bankrupt 
may  petition 
^n  forma 
pauperis  ; 
and  so  a 
husband  and 
wife; 
or  party 
examined^ro 


or  party  pro- 
ceeding un- 
der Trustee 
Relief  Act. 
Otlier     . 
instances. 

Plaintiff  may 
be  admitted 
to  sue  in 
forma,  pau- 
peris at  anj' 
time,  but  lia- 
bility for 
antecedent 
costs  con- 
tinues.     M 
Doubtful  if 
plaintiff  may 
sue  in  forma 
pauperis, 
after  dismis- 
sal of  former 
suit  for  same 
matter; 


1  D'Oeohsner  v.  Scott,  24  Beav.  239. 

2  Crouch  ».  Waller,  4  De  G.  &  J.  43;  5 
Jur.  N.  S.  326;  and  see  Martin  ».  Whit- 
more,  W.  N.  (1869)  42;  17  W.  E.  809,  L. 
C. 

8  Lindsey  v.  Tyrell,  2  De  G.  &  J.  7;  24 
Beav.  124;  3  Jur.  N.  S.  1014. 

*  Pitt  1).  Pitt,  1  Sm.  &  G.  App.  14;  17 
Jur.  571. 

6  James  ».  Dore,  2  Dick.  788. 

6  iJe  Money,  13  Beav.  109;  the  Act  is 
10  &  11  Vic.  c.  96. 

7  Re  Hakewill,  3  De  G.,  M.  &  G.,  116; 
the  Act  is  2  &  3  Vic.  c.  54;  and  see  post. 
Vol.  II-,  Infant  Custody  Act. 

8  See  Re  Shard,  Partington  v.  Reynolds, 
cited  Seton,  1272,  where  the  order  is  given ; 
and  see  in  other  cases  Ex  parte  Hakewill, 
3  De  6.,  M.  &  G.  116;  Ex  parte  Fry,  1  Dr. 
&  S.  318. 

9  Not  by  petition,  see  Seton,  1272;  for 
form  of  motion  paper,  see  Vol.  III. 

10  See  Parkinson  e.  Chambers,  3  W.  R. 
34,  v.  C.  W.;  Braithwaite's  Pr.  5'62;  but 


a  married  woman  may  apply  before  bill,  if 
the  draft  bill  has  been  settled  and  signed 
by  counsel.  Wellesley  v.  Momington,  18 
Jur.  552;  Re  Barnes,  10  W.  R.  464,  V. 
C.  S. 

n  Mos.  68 ;  and  see  Ballard  v.  Catling,  2 
Keen,  606;  Church  v.  Marsh,  2  Hare,  652; 
8  Jur.  64;  Smith  v.  Pawson,  2  De  G.  &  S. 
490;  Prince  Albert ».  Strange,  2  De  G.  & 
S.  652,  718;  13  Jur.  507. 

12  Davenport  v.  Davenport,  1  Phil.  124; 
Brown  ».  Story,  1  Paige,  588.  See,  how- 
ever, Bennett  v.  Chudleigh,  2  Y.  &  C.  C. 
C.  164;  Snowball  v.  Dixon,  2  De  G.  & 
S.  9. 

13  Corbett  v.  Corbett,  16  Ves.  407,  410, 
412;  Brook  v.  Alcook,  20  March,  1834,  V. 
C.  E.,  cited  1  Smith's  Ch.  Pr.  555;  but 
see  Fitton  v.  Earl  of  Macclesfield,  1  Vern. 
264;  and  see  Chitty's  Arch.  1292;  Hawes 
V.  Johnson,  1  Y.  &  J.  10. 

M  Wild  V.  Hobson,  2  V.  &  B.  105,  112; 
see  Brook  v.  Alcock,  and  Elsam  v.  All-  * 
cock,  cited  1  Smith's  Ch.  Pr.  555. 
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Ch.  II.  §  5. 


but  second 
suit  for  same 
matter  not  of 
itself  suffici- 
ent ground  of 
objection. 


Of  suin^ 

in  forma  paun 

peris: 

Petition  for 
admission ; 


Certificate  of 
counsel ; 

Affidavit  of 
poverty; 


must  be 
sworn  b^  the 
party  him- 
self. 

Admission. 


A  pauper  may  appeal,^  and  where  a  party  has,  iu  any  stage  of 
the  suit,  obtained  the  common  order  for  his  admission  as  a  pauper, 
no  special  order  is  required  to  enable  him  to  appeal  without  pay- 
ment of  the  deposit ;  ^  but  where  he  has  not  been  already  admitted 
as  a  pauper,  an  order  which  can  only  be  made  by  the  Court  of 
Appeal,  authorizing  the  appeal  in  forma  pauperis  and  without 
payment  of  the  deposit,  is  necessary ; '  and  it  seems  that  a  certifi- 
cate of  counsel  that  there  are  special  and  strong  grounds  for  the 
appeal  may  be  required.^ 

In  order  to  be  admitted  to  sue  in  forma  pauperis,  the  plaintiff 
must  present  a  petition  to  the  Master  of  the  Rolls,  containing  a 
short  statement  of  his  case,  and  of  the  proceedings,  if  any,  which 
have  been  had  in  the  cause,  and  praying  to  be  admitted  to  sue  in 
forma  pauperis,  and  that  a  counsel  and  a  solicitor  may  be  assigned 
him.^ 

This  petition  must  be  underwritten  by  a  certificate  signed  by 
counsel,*'  that  he  conceives  the  case  to  be  proper  for  rehef  in  this 
Court;'  and  must  be  supported  by  an  afl5,davit,  sworn  by  the 
plaintifij  that  he  is  not  worth  the  sum  of  bl.,  his  wearing-apparel 
and  the  subject-matter  of  the  suit  only  excepted.^  The  meaning 
of  the  afiidavit  is,  that  the  plaintiff  has  not  bl.,  in  the  world  avail- 
able for  the  prosecution  of  the  suit ;  and  if  he  can  make  an  aflida^ 
vit  with  truth  in  that  sense,  the  omission  to  set  forth  the  details 
of  his  means,  and  the  circumstances  which  render  them  unavailable, 
is  not  such  an  omission  of  material  facts  as  wUl  induce  the  Court, 
on  that  ground  alone,  to  discharge  the  order.' 

This  affidavit  must  be  sworn  by  the  party  himself;  and  in  a  case 
in  which  it  afterwards  appeared  that  the  affidavit  had  been  sworn 
by  a  third  person,  the  party  was  dispaupered.^" 

The  petition  and  certificate,  and  an  office  copy  of  the  plaintiff's 


1  Bland  v.  Bland,  2  J.  &  W.  402;  contra, 
Taylor  i).  Bouchier,  2  Dick.  504 ;  Bolton  v. 
Gardner,  3  Paige,  278 ;  and  a^^post,  Chap. 
XXXII.,  §  2,  Behearings  and  Appeals  m 
the  Court  of  Chancery. 

2  Drennan  V.  Andrew,  L.  K.  1  Ch.  Ap. 
300,  L.  C. ;  and  see  cases  cited,  ib.  201,  n. 
(7). 

s  Seton,  1271;  see  also  Clarke  ».  Wy- 
burn,  12  Jur.  167,  L.  C. ;  Heaps  v.  Com- 
missioners of  Churches,  ii.,  n. ;  L.  B.  1 
Ch.  Ap.  301,  n.  (7);  Bradberry  v.  Brooke, 
25  L.  J.  Ch.  676;  4  W.  R.  699,  L.  JJ.; 
Crouch  V.  Waller,  4  De  G.  &  J.  43 ;  5  Jur. 
N.  S.  326 ;  Grimwood  v.  Shave,  5  W.  R. 
482,  L.  C.  For  form  of  order,  see  Seton, 
1271,  No.  7.  The  order  is  obtainable  on 
ex  parte  motion. 

*  Grimwood  v.  Shave,  5  W.  R.  482,  L. 
C;  and  see  L.  R.  1  Ch.  Ap.  301,  n.  (7). 

s  But  a  plaintiff  feme  covert  cannot 
obtain  the  order  as  of  course,  and  it  must 
therefore  be  applied  for  on  an   ex  parte 


motion  in  the  Court  to  which  the  cause  is 
attached.  Coulsting  v.  Coulsting,  8  Beav. 
463;  He  Lancaster,  18  Jur.  229,  L.  C.  &.L. 
JJ. ;  Be  Foster,  18  Beav.  626.  For  form 
of  motion  paper,  see  Vol.  III. 

'  As  to  the  duty  of  counsel  for  a  pauper, 
see  lies  v.  Flower,  6  L.  T.  N.  S.  843,  L.  C. 

'  Ord.  VII.  8.  For  forms  of  petition, 
certificate,  and  affidavit,  see  Vol.  111. 

8  The  affidavit  must  not  except  the 
just  debts  of  the  plaintiff,  as  appears  at 
one  time  to  have  been  allowed:  per  Sir 
J.  L.  Knight  Bruce,  V.  C,  in  Periy  v. 
Walker,  1  Coll.  233 ;  Beames  on  Costs,  80 ; 
and  see  form  of  affidavit.  Vol.  III. 

8  Dresser  d.  Morton,  2  Phil.  286;  and 
see,  as  to  the  poverty  which  entitles  a 
person  to  sue  in  formd  pauperis,  Allen  v. 
MoPherson,  5  Beav.  469, 485 ;  Boddington 
V.  Woodley,  5  Beav.  555;  Goldsmith  v. 
Goldsmith,  6  Hare,  125 ;  Perry  v.  Walker, 
1  Coll.  233,  236. 

l»  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 
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affidavit,  and  usually  also  a  copy  of  the '  bill,  are  lodged  witli  the 
Under-Secretary  of  the  Rolls,  who,  if  he  sees  no  cause  against  it, 
draws  up  and  enters  an  order,  by  which  the  petitioner  is  admitted 
to  sue  in  forma  pauperis,  and  a  counsel  and  solicitor  are  assigned 
to  act  on  his  behalf.* 

The  order  should  be  served  upon  the  opposite  party  as  soon  as 
possible  ;  for  a  plaintiff  admitted  to  .  sue  in  forrnd  pauperis  has 
been  ordered  to  pay  <?i«es  costs  to  the  defendant,  in  respect  of  a  step 
in  the  cause  taken  before  ser^dce  of  the  order ;  '■'  it  seems,  however, 
that  there  is  a  discretion  in  the  Court  in  such  cases,  and  that  the 
order  to  sue  in  forma  pauperis  is  not  necessarily  inoperative  in  all 
cases  until  service.*  The  order  should  also  be  lodged  with  the 
Record  and  Writ  Clerk,  for  entry  in  his  books ;  *  and  must  be  pro- 
ducedto  the  officers  of  the  Court,  whenever  required  by  them. 

If  an  order  has  been  obtained  as  of  course  upon  a  suppression 
of  material  facts,  it  will  be  discharged  on  an  application  by  motion 
on  notice.^ 

After  admittance,  no  fee,  profit,  or  reward  is  to  be  taken  of  the 
pauper  by  any  counsel  or  solicitor,  for  the  despatch  of  his  business, 
whilst  it  depends  in  Court,  and  he  continues  in  forma  pauperis  ; 
nor  is  any.  agreement  to  be  made  for  any  recompense  or  reward 
afterwards ;  and  any  person  offending  is  to  be  deemed  guilty  of  a 
contempt  of  Court ;  and  the  party  admitted  giving  any  such  fee, 
or  making  any  such  agreement,  is  to  be  thenceforth  dispaupered, 
and  not  be  admitted  again  in  that  suit  to  sue  in  forma  pauperis.^ 
The  counsel  or  solicitor  assigned  by  the  Court  to  assist  a  person 
admitted  in  forma  pauperis,  either  to  sue  or  defend,  may  not  refuse 
so  to  do,  unless  he  satisfies  the  Judge  who  granted  the  admittance 
with  some  good  reason  for  his  unwillingness.' 

When  a  pauper  has  had  counsel  assigned  to  him,  hie  cannot  be 
heard  in  person.' 

No  process  of  contempt  will  be  issued,  at  the  instance  of  any 
person  suing  or  defending  in  forma  pauperis,  until  it  be  signed  by 
his  solicitor  in  the  suit.  And  all  notices  of  motion  served,  or  pe- 
titions presented  on  behalf  of  any  person  admitted  to  sue  or  defend 
in  form,d  pauperis  (except  for  the  discharge  of  his  solicitor)  must 
be  signed  by  his  solicitor ;  and  such  soUoitor  should  take  care  that 
no  such  process,  be  taken  out,  and  that  no  such  notice  or  petition 
be  served,  needlessly,  or  for  vexation,  but  upon  just  and  good 
grounds.^ 


Ch.  II.  §  5. 
■ ^ ■ 


1  For  form  of  order,  see  Seton,  1271, 
where  an  order  had  been  obtained  on  an 
ex  parte  application,  that  the  plaintiff  be 
permitted  to  prosecute  in  forma  pauperis, 
the  same  was  vacated  with  costs.  Isnard 
V.  Ciizeaux,  1  Paige,  39. 

2  Ballard  V.  Catling,  2  Keen,  606;  see 
also  Smith  v.  Pawson,  2  De  G.  &  S.  490. 

s  Church  v.  Marsh,  2  Hare,  652 ;  8  Jur.  54. 


4  Braitliwaite's  Pr.  563. 

5  See  Nowell  v.  Whitaker,  6  Beav.  407. 

6  Ord.  VII.  9. 
'  Ord.  VII.  10. 

8  Parkinson  v.  Hanbury,  4  De  G.,  M.  & 
G.  808. 

9  Ord.  VII.  11;  Perry  v.  Walker,  2  Y. 
&  C.  C.  C.  655;  4  Beav.  452;  and  see  Ord. 
III.  10,  and  Brown  v.  Dawson,  2  Hogan, 


Service  of 
order. 


Conse- 
quences of 
admission. 


Counsel 
or  solicitor, 
when  assign- 
ed, may  not 
reftise. 

Pauper  can- 
not be  heard 
in  person. 


Notices,  &c., 
must  be 
signed  by  his 
solicitor. 
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PEES0N8   BY   WHOM   A   SUIT  MAY   BE   INSTITUTED. 


Ch.  II.  §  5. 
> ^ — «-• 


Cost  of  suit, 
where  pauper 
nnsuccessM: 


where  suc- 


Of  scandal. 


Of  dispauper- 
ing: 


on  the  ground 
of  property; 


A  pauper  may  move-  to  dismiss  his  bill  without  costs,^  but  the 
motion  must  not  be  made  ex  parte  ;^  and  a  pauper  cannot  amend 
his  bill  by  striking  out  defendants,  except  on  payment  of  their 
costs.'  K  a  cause  goes  against  a  pauper  at  the  hearing,  he  is  not 
ordered  to  pay  costs  to  the  defendant ;  it  is  said,  however,  that  he 
may  be  punished  personally,  although  the  practice  of  inflicting 
such  punishment  appears  to  be  now  obsolete.^ 

It  seems  to  have  been  formerly  considered,  that  where  a  plaintiff 
sues  in  forma  pauperis,  and  has  a  decree  in  his  favor  with  costs, 
he  wiU  only  be  entitled  to  such  costs  as  he  has  been  actually  out 
of  pocket ;  ^  but  it  is  now  settled,  that  the  costs  of  a  successful 
pauper  are  in  the  discretion  of  the  Court ;  °  and  where  costs  are 
ordered  to  be  paid  to  a  party  suing  or  defending  in  forma  pauperis, 
such  costs  are  to  be  taxed  as  dives  costs,  unless  the  Court  otherwise 
directs.'  Where  an  appeal  against  a  decree  in  favor  of  a  person 
suing  in  forma  pauperis  was  dismissed  without  costs,  the  deposit 
was  ordered  to  be  paid  out  to  the  pauper.' 

It  was  detennined  as  long  ago  as  the  time  of  Tothill,  that  a 
pauper  must  pay  the  costs  of  scandal  in  his  answer.' 

As  a  party  may  be  admitted  to  sue  in  forma  pauperis  at  any 
time  during  the  suit,  so  if,  at  any  time,  it  is  made  to  appear  to  the 
Court  that  he  is  of  such  ability  that  he  ought  not  to  be  allowed  to  sue 
or  to  continue  to  sue  in  forma  pauperis,  the  Court  will  dispaupej; 
him ;  ^°  therefore,  where  it  was  shown  to  the  Court  that  a  pauper  was 
in  possession  of  the  property  in  question,  the  Court  ordered  him  to  be 
dispaupered,  though  the  defendant  had  a  verdict  at  Law,  and  might 


76,  as  to  the  liabilities  of  a  pauper's  solici- 
tor.    . 

1  Although  in  Pearson  v.  Belsher,  8 
Bro.  C.  0.  87,  it  is  stated  that  the  dismis- 
sal is  only  to  be  made  on  payment  of  costs, 
the  order  was  drawn  up  without  costs ;  see 
Beg.  Lib.  1789,  B.  524,  entered  Pearson  v. 
Wolfe;  3  Bro.  C.  C.  87,  ed.  Belt,  n.  1; 
Beames  on  Costs,  88. 

2  Parkinson  «.  Hnnbuiy,  4  De  6.,  M.  & 
G.  508;  and  see  Wilkinson  v.  Belsher,  2 
Bro.  C.  C.  272. 

8  Wilkinson  v.  Belsher,  2  Bro.  C.  C. 
272. 

4  Bar.  391. 

6  Angell  D.  Smith,  Prec.  Cha.  220 ;  see 
Williams  «.  Wilkins,  3  John.  Ch.  65. 

6  Scatchmer  v.  Foulkard,  1  Eq.  Ca.  Ab. 
125,  pi.  3 ;  Hiiutton  ».  Hager,  cited  in  An- 
gell V.  Smith,  Prec.  Cha.  220;  Wallop  v. 
Warbnrton, 2  Cox,  409 ;  Eattray  «.  George, 
16  Ves.  233;  Church  v.  Marsh,  2  Hare, 
655;  8  Jur.  54;  Roberts  V.  Lloyd,  2  Beav. 
876 ;  Stafford  -v.  Higginbotham,  2  Keen, 
147;  Williams  ».  Wilkins,  3  John.  Ch.  65. 
A  plaintiff  suing  injbrmd  pauperis,  and  re- 
covering a  legacy  against  executors,  when 
there  was  no  unreasonable  delay  on  their 
part,  ought  not  to  recover  dives  costs,  but 


only  the  actual  expenses  of  the  suit,  to  be 
paid  by  the  executors  out  of  the  assets. 
Williams  v.  Wilkins,  3  John.  Ch.  65. 

7  Ord.  XL.  5;  see  Beames  on  Costs,  77; 
and  for  cases  since  the  order,  Wellesley  r. 
Wellesley,  1  De  G.,M.  &G.  501;  Morning- 
ton  V.  Keen,  8  W.  R.  429,  24  L.  J.  Ch. 
400,  V.  C.  W.;  Phillips  v  Phillips,  4  De 
G.,  P.  &  J.  208,  220;  8  Jar.  N.  S.  146,  L. 
C.  If  a  part3',  suing  in  Jbrmd  pauperis, 
amends  his  bill  after  answer  under  the 
common  order,  it  must  be  upon  the  paj^- 
ment  of  costs,  as  in  ordinary  suits ;  and  if 
he  has  a  meritorious  claim  to  amend  with- 
out costs,  he  must  apply  to  the  Court  by 
special  motion  upon  ^davit  and  notice  to 
the  adverse  paTty.  Richardson  v.  Rich- 
ardson, 5  Paige,  68. 

8  Phillips  V.  Phillips,  4  De  G.,  F.  &  J. 
208,  220;  8  Jur.  N.  S.  145,  L,  C. 

'  Per  Lord  Eldon,  in  Rattray  v.  George, 
16  Ves.  234;  Tothill,  237. 

l»  Romilly  v.  Grint,  2  Beav.  186;  Mather 
V.  Shelmerdine,  7  Beav.  267;  Butler  v. 
Gardener,  12  Beav.  525 ;  Perry  v.  Walker, 
1  Coll.  229,  236;  8  Jur.  680;  Goldsmith  «. 
Goldsmith,  5  Hare,  125;  Daintree  v. 
Haynes,  12  Jur.  694,  V.  C.  E. 
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forvexatious 
conduct. 


take  a  writ  of  possession  at  any  time  ;  ^  and  so  also  where  a  plain-  Ch.  ii.  §  5. 
tiff  had  offered  by  her  bill  to  redeem  a  mortgage  if  any  thing  should 
be  found  due  on  it,  she  was  ordered  to  be  dispaupered ;  ^  it  has 
been  decided  that  an  officer  upon  half  pay  (which  is  not  alienable) 
could  not  proceed  in  forma  pauperis,  notwithstanding  he  had 
taken  the  benefit  of  the  Insolvent  Act.'  The  application  to  dis- 
pauper is  made  by  special  motion,  on  notice ;  *  and  should  be  made 
without  delay.'' 

At  Common  Law,  if  a  pauper  act  vexatiously  or  improperly  in 
the  conduct  of  the  action,  the  Court  will  order  him  to  be  dis- 
paupered :  °  and  in  like  manner,  in  Courts  of  Equity,  if  a  party  who 
is  admitted  to  sue  in  forma  paupei^s  be  guilty  of  vexatious  con- 
duct in  the  suit,'  or  of  vexatious  delays,  or  make  improper  motions, 
he  will 'be  dispaupered,  though  the  Court  always  proceeds  very 
tenderly  in  such  points ;  *  and  it  has  been  said  that  a  pauper  is 
liable  to  be  committed  if  he  files  an  improper  bill,  or  otherwise  he 
might  be  guilty  of  great  oppression.'  The  fact  that  the  pauper 
has  been  supplied  with  money  by  a  charitable  subscription  for  the 
purpose  of  assisting  him  in  the  conduct  of  the  suit,  although  it 
may  afford  ground  for  impeachment  as  maintenance,  is  no  ground 
upon  which  he  can  be  deprived  of  his  right  to  sue  as  a  pauper  in 
Equity."" 

•  Where  an  issue  is  directed  in  a  pauper's  suit,  he  must  be  ad- 
mitted as  a  pauper  in  the  Court  in  which  the  issue  is  to  be  tried, 
or  otherwise  he  cannot  proceed  in  it,  in  forma  pauperis}^  In  a 
case,  however,  where  the  plaintiff,  a  pauper,  claimed  as  heir-at-law, 
and  the  defendant  claimed  under  a  will  and  deed,  which  were  dis- 
puted, the  bill  was  retained,  with  liberty  to  the  plaintiff  to  bring 
an  action  ;  and  the  tenants  were  ordered  to  pay  the  plaintiff  150?. 
to  enable  him  to  go  to  trial."^ 

An  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis,  Office  fees. 
while  in  force,  exempts  the  pauper  from  the  payment  of  any  fees 


Where  issue 
is  directed. 


1  Wyatt's  P.  R.  321.  See  Spencer  v. 
Bryant,  11  Ves.  49 ;  see  also  Taprell  v.  Tay- 
lor, 9  Beav.  493 ;  Butler  v.  Gardener,  12 
Beav.  525. 

2  Fowler  D.  Davies,  16  Sim.  182;  12  Jur. 
321. 

8  Boddington  v.  Woadley,  5  Beav.  655. 

4  For  form  of  notice,  see  Vol.  III. 

^  See  St.  Victor  v.  Devereux,  9  Jur. 
519,  L.  C. ;  Parkinson  v,  Hanbuiy,  4  De 
G.,  M.  &  G.  508. 

6  2  Chitty's  Arch.  1280. 

'  Wagner  v.  Hears,  3  Sim.  127;  and 
see  Perry  v.  Walker,  1  Coll.  229 ;  8  Jur. 
680.  ■   • 

8  Whitelocke   u.  Baker,   13   Ves.   511; 

Wagner  v.  Mears,  3  Sim.  127;  Daintree  v. 

,  Hayues,  12  Jur.  594,  V.  C.  E. ;   and  see 

Peny  v.  Walker,  1  Coll.  229;  8  Jur.  680; 


Burry,  Port  Co.  v.  Bowser,  5  W.  R.  325, 
V.  C.  K. ;  Steele  v.  Mott,  20  Wend.  679. 
A  part3'  suing  as  a  poor  person  is  charge- 
able with  the  costs  of  setting  aside  his  pro- 
ceedings for  irregularity,  or  of  a  contempt 
(Murphy  ».  Oldis,  2  Moll.  475),  or  of  ex- 
punging impertinent  or  scandalous  matter, 
in  the  same  manner  as  other  suitors.  Rich- 
ardson V.  Richardson,  5  Paige,  58.  A  pau- 
per's solicitor  may  be  made  to  pay  the 
costs  of  any  irregular  proceeding.  Brown 
V.  Dawson,  2  Hosan,  76. 

9  Pearson  ».  Belchier,  4  Ves.  627,  630. 

l»  Corbett  V.  Corbett,  16  Ves.  407,  412. 

11  Gibson  v.  McCarty,  Ca.  t.  Hardwicke, 
311. 

12  Perishal  v.  Squire,  1  Dick.  81 ;  Beames 
on  Costs,  76;  App.  22;  but  see  Nye  v, 
Maule,  4  M.  &  G.  342, 345. 
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PERSONS   BY   WHOM   A    SUIT   MAY   BE    INSTITUTED. 


Charges  for 
copies  deliv- 
ered to  pau- 
pers. 


Ch.  II.  §  5.  in  the  offices  of  the  Court,  except  for  office  copies  made  therein : 
for  such  copies,  a  charge  of  one  penny-halfpenny  per  folio  will  be 
made.^  Copies  of  documents  which  the  pauper  may  himself  make 
will  be  marked  as  office  copies,  without  charge.''  The  charges  for 
copies  of  pleadings,  and  other  proceedings  and  documents  de- 
livered, under  the  3d,  4th,  and  5th  rules  of  the  36th  General  Order 
of  the  Court,',  to  a  person  admitted  to  sue  or  defend  in  forma 
pauperis,  or  to  his  solicitor,  by  or  on  behalf  of  any  other  party,  are 
to  be  at  the  rate  of  one  penny-hal^enny  per  folio  ;  but  if  such  per- 
son shall  become  entitled  to  receive  dives  costs,  the  charges  for 
such  copies  are  to  be  at  the  rate  of  fourpence  per  folio ;  and  noth- 
ing is  to  be  allowed,  on  taxation,  in  respect  of  such  charges,  until 
such  person,  or  his  solicitor,  shall  have  paid  or  tendered  to  the  so- 
licitor or  party  by  whom  such  copies  were  delivered,  the  additional 
twopence-hal^enny  per  folio.  But  this  proviso  is  not  to  apply  to 
any  copy  which  shall  have  been  furnished  by  the  party  himself, 
who  is  directed  to  pay  the  costs,  and  not  by  his  solicitor.* 

The  charges  for  copies  delivered  by  a  person  admitted  to  sue  or 
defend  in  forma  pauperis,  other  than  those  delivered  by  his  so- 
licitor, are  to  be  at  the  rate  of  one  penny-halfpenny  per  folic' 


Charges  for 
copies  deliv- 
ered by  pau- 
pers. 


1  Braithwaite'sPr.  563;  and  seeWyatt's 
P.  R.  320;  Beames's  Orders,  216,  n.  (143). 

2  Braithwaite's  Pr.  563. 

8  These  rules  relate  to  copies  of  docu- 
ments not  made  or  delivered  bv  the  officers 


of  the  Court,  but  by  the  solicitors  of  other 
parties  in  the  cause. 

4  Kegul.  to  Ord.  Part  IV.  2. 

6  Eegul.  to  Ord.  Part  IV.  2,  3.  For 
more  on  the  subject  of  Paupers,  see  post. 
Chap.  IT.  §7. 


CHAPTEE  III. 


SUITS   BY   PERSONS   WHO   AEE   UNDER   DISABILITY. 


Section  I. —  Generally. 

The  general  rule  that  all  persons,  of  whatever  rank  or  condition, 
and  whether  they  have  a  natural  or  only  political  character,  are 
capable  of  instituting  suits  in  Equitj^,  is  liable,  as  has  been  stated,^ 
to  a  few  exceptions.  What  these' exceptions  are  will  be  the  subject 
of  the  present  Chapter. 

The  disabilities  by  which  a  person  may  be  prevented  from  suing, 
may  be  divided  into  two  sorts :  namely,  such  as  are  absolute,  and, 
during  the  time  they  last,  eifectually  deprive  the  party  of  the  right 
to  assert  his  claim ;  and  such  as  are  qualified,  and  merely  deprive 
him  of  the  power  of  suing  without  the  assistance  of  some  other 
'party  to  maintain  the  suit  on  his  behalf.  Of  the  first  sort,  are  the 
disabilities  which  arise  from  Alienage,,  Outlawry,^  Attainder,  Con- 
viction of  fdony,  and  Bankruptcy  ;  of  the  second  sort,  are  those 
which  arise  from  Infancy,  Coverture,  Idiotcy,  and  Lunacy. 


Exceptions  to 
the  general 
rule. 


Disqualifica- 
tions from 
suing  are 
either  abso- 
lute, or  quali- 
fied. 


Section  II. — Aliens. 


With  respect  to  aliens  in  general,  it  is  to  be  observed  that,  al-  Aliens: 
though  by  the  old  law  no  alien,  whether  friend  or  enemy,  could  sue 

in  the  Queen's  Courts,  yet  the  necessity  of  trade  has  gradually  In  what  cases 

done  away  with  the  too  rigorous  restraints  and  discouragements  ti'^y™*ysue. 

which  formerly  existed ;  and  it  is  now  clear  that,  for  a  mere  per-  Alien  friend 

sonal  demand,  an  alien  born,  provided  he  be  not  an  alien  enemy,  ™pIrsonal™ 

may  sue  in  the  Courts  of  this  country .'    This  rule  is  clearly  rec-  demand., 
ognized  in  Ramkis'senseat  v.  jBarker,^  where  a  bill  was  filed  against 


1  Ante,  p.  5. 

2  The  disabilities  of  outlawry  and  ex- 
communication are  either  wholly  unltnown 
in  America,  or,  if  linown  at  all,  are  of  very 
limited  local  existence.  Story  Eq.  PI.  § 
51.  See  Roosevelt  v.  Crommelin,  18  John. 
253;  Oilman  ».  Sohultz,  6  S.  &  R.  36. 
It  has  lately  been  held  in  England,  that  a 
nun  is  neither  civilly  dead,  nor  under  any 
disability  arising  from  duress  or  undue  in- 
fluence. Re  Metcalfe,  2  Do  G.,  J.  &  S. 
122;  10  Jur.  N.  S.  287,  L.  JJ. ;  ib.  224,  M. 
R. ;  and  see  as  to  civil  death,  and  the  sta- 
tus of  a  nun,  the  cases  there  cited,  and 

gEvansD.  Cassidy,  11  Irish  Eq.  243;  Blake 
V.  Blake,  4  Irish  Eq.  849. 
s  Story  Eq.  PI.  §§  61,  82.      An  alien 


friend  is  entitled  to  the  benefit,  and  subject 
to  the  action,  of  the  insolvent  laws  of  the 
State  where  he  resides.  Judd  v.  Law- 
rence, 1  Gush.  3.  In  the  Courts  of  the 
United  States  he  is  entitled  to  claim  the 
same  protection  of  his  rights  as  a  citizen 
is.  Taylor  D.  Carpenter,  3  Story,  458;  S. 
C.  2  Wood.  &  M.  1 ;  Cortes  v.  fjolbrook, 
2  Sandf.  Ch.  586;  Byamii.  Stevens,  4  Edw. 
Ch.  119.  An  alien  "does  not  lose  his  right 
to  sue  in  the  Courts  of  the  United  States, 
by  redding  in  one  of  the  States  of  the 
Union.  Breedlove  v.  Nicolet,  7  Peters, 
413. 

^  1  Atk.  51;  see  also  Pisani  v.  Lawson, 
6  Bing.  N.  C.  90. 
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SUITS   BY   PERSONS  .WHO   ARE   UNDER   DISABILITr. 


Copyright  of 
alien,  wlien 
protected. 


Ch.  III.  §  2.  ■  executors  for  an  account,  by  a  plaintiff  who  had  been  employed  by 
the  testator  in  India  as  his  banyan  or  broker,  and  a  plea  was  put 
in  on  the  ground  that  the  plaintiff  was  an  alien  born  and  an  infidel, 
not  of  the  Christian  faith,  and  upon  a  cross-bill  incapable  of  being 
examined  upon  oath,  and  therefore  disquaUfied  from  suing  here ; 
but  the  Court  overruled  the  plea  without  argument ;  observing, 
that  the  plaintiff's  was  a  mere  personal  demand,  and  that  it  was 
extremely  clear  that  he  might  bring  a  bill  in  this  Court.  It  was  a 
matter  of  doubt  to  what  extent  the  Court  would  protect  the  copy- 
right of  a  foreigner ;  ^  it  has,  however,  now  been  decided,  that 
where  a  foreign  author  owes  a  temporary  allegiance  to  the  Crown 
of  England,  by  residence  in  this  country,^  or  any  part  of  the 
British  dominions,'  at  the  time  of  his  first  publication  of  the  work, 
not  having  previously  published  it  elsewhere,  he  is  an  author  within 
the  protection  of  the  Copyright  Acts.  By  several  recent  Acts,  a  ' 
system  of  international  copyright  has  now  been  established.* 
The  right  of  an  alien  to  sue  in  the  Courts  of  this  country  was, 

alien,  at  Com-  at  Common  Law,  confined  to  cases  arising  upon  personal  demands ; 

mon  Law,  to     „  .  i  i  n       n         -,    i         n 

sue.  tor  an  alien  might  trade  and  traifac,  and  buy  and  sell,  and  therefore 

he  was  considered  to  be  of  ability  to  have  personal  actions ;  but 

he  could  not  maintain  either  real  or  mixed  actions :  *  because  an 

alien,  though  in  amity,  was  incapable  of  holding  real  property.* 


Eight  of  an 


1  Delondre  v.  Shaw,  2  Sim.  237 ;  Bentley 
V.  Foster,  10  Sim.  329;  Buxton  ».  James, 
6  De  G.  &  S.  80;  2  Kent  (11th  ed.),  373, 
n.  (6). 

2  JefferysD.  Boosey,  4  H.  L.  Cas.  815; 

I  Jur.  N.  S.  615,  overruling  S.  C.  4  Exch. 
145;  in  Exch.  Ch.,  6  Exch.  580. 

s  Low  V.  Eoutledge,  L.  B.  1  Ch.  Ap.  42; 

II  Jur.  N.  S.  939,  L.  JJ. ;  affirmed,  S.  C. 
nom.  L.  E.  3  H.  L.  100:  Low  v.  Ward, 
L.  E.  6  Eq.  41B,  V.  C.  G. 

"  7  &  8  Vic.  c.  12,  and  15  &  16  Vic.  c, 
12 ;  Cassell  v.  Stiff,  2  K.  &  J.  279 ;  Buxton 
V.  James,  5  De  G.  &  S.  80;  16  Jur.  15; 
Ollendorff)).  Black,  4De  G.  &  S.  209;  14 
Jur.  1080;  Wood  v.  Boosey,  L.  E.  2  Q.  B. 
340;  affirmed  L.  E.  3  Q.  B.  223,  Exch. 
Ch. ;  Wood  e.  Chart,  Wood  ».  Wood,  W. 
N.  (1870)  118;  18  W.  E.  822,  V.  C.  J.;  L. 
E.  10  Eq.  193;  and  see  as  to  an  alien's 
copyright  in  designs,  24  &  25  Vic.  o.  73. 

«  Co.  Litt.  129  b. 

6  Co.  L'itt.  2  b.  The  title  of  an  alien 
friend  to  land  purchased  bj',  or  devised  to 
him,  is  good  against  everybody  but  the 
State,  and  can  only  be  divested  by  office 
found,  or  by  some  act  done  by  the  State  to 
acquire  possession.  2  Kent  (11th  ed.),  54 
and  55  and  note ;  M'Creery  v.  AUender,  4 
Har.  &  M'H.  409;  (Sroves  v.  Gordon,  1 
Conn.  Ill;  Marshnll  v.  Conrad,  6  Call, 
364 ;  University  v.  Miller,  3  Dev.  191 ;  Doe 
V.  Horniblea,  2  Hayw.  37;  Buchanan  «. 
De8hon,l  Har.  &  G.  280;  Scanlan  «. 
Wright,  13  Pick.  523;  Jenkins  V.  Noel,  3 
Stew.  60;  Doe  v.  Robertson,  11  Wheat. 
322;  Dudley  v.  Graysdft,  6  Munroe,  260; 


Jackson  v.  Adams,  7  Wend.  367;  Brad- 
street  V.  Supervisors,  &o.  13  Wend.  646;  • 

1  Jarman,  Wills  (2d  Am.  ed.),  102  [69] 
note  (1);  Wilbur  v.  Tobev,  16  Pick.  179; 
Foss  V.  Crisp,  20  Pick.  124;  Waugh  v. 
Eiley,  8  Met.  295;  People  v.  Conklin,  2 
Hill,  67;  Sugden  V.  &  P.  (7th  Am.  ed.) 
884  and  notes-  The  disability  of  aliens  to 
hold  real  estate  has  been  partially  removed 
in  some  States,  and  wholly  in  others.   See 

2  Kent  (11th  ed.)  63,  54  note;  Genl.  Sts. 
of  Massachusetts,  ch.  90,  §  38 ;  Eouche  s. 
Williamson,  3  Ired.  (N.  C.)  146;  Duke  of 
Richmond  v.  Miln,  17  Louis.  312.  In 
States  where  an  alien  cannot  hold  real  es- 
tate, of  course  he  cannot  maintain  eject- 
ment; but  if  he  is  in  possession  of  real 
property,  he  may  maintain  trespass,  mare 
clausumjfregit.  Bayes  v.  Hogg,  1  Hayw. 
485.  But  an  alien's  right  to  sustain  an 
action  for  the  recovery  of  land  in  case  of 
an  intrusion  by  an  individual  was  main- 
tained in  M'Creery  v.  Allender,  4  Har.  & 
M'H.  409;  Bradstreet  ».  Supervisors,  &c., 
13  Wend.  546 ;  Waugh  v.  Riley,  8  Met 
295;  see  also  Scanlan  v-  Wright,  13  Pick. 
523;  Jackson  v.  Britton,  4  Wend.  507; 
Jackson  Exe  Dim.  Culverhouse  v.  Beach, 
1  John.  Cas.  899;  Gansevoort  ».  Lunn,  3 
id.  109;  Orser  v.  Hoag,  3  Hill,  79.  An 
alien,  who  holds  land  under  a  special  law 
of  a  State,  may  maintain  a  suit  in  the  Cir- 
cuit Court  of  the  United  States  relating  to 
such  land.  Bonaparte  v.  Camden,  &c. 
Railroad  Co.,  1  Bald.  816;  see  Common- • 
wealth  V.  Andre,  3  Pick.  224, 
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By  the  statute,  intituled  "An  Act  to  amend  the  Laws  relating  -Oh.  m.  §2. 
to  Aliens,"  section  3,  it  was  enacted,  "  that  every  person  now  horn  ^  ^  ~ 
or  hereafter  to  be  born  out  of  her  Majesty's  dominions,  of  a  mother  Alien  Act,  7 
being  a  natural-born  subject  of  the  United  Kingdom,  shall  be  capa- 
ble of  taking  to  him,  his  heirs,  executors,  or  administrators,  any 
estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance  of 
succession."  By  section  4  it  was  enacted,  "  that  from  and  after 
the  passing  of  this  Act,-  every  alien,  being  the  subject  of  a  friendly 
State,  shall  and  may  take  and  hold  by  purchase,  gift,  bequest,  rep- 
resentation or  otherwise,  every  species  of  personal  property,  except 
chattels  real,  as  fully  and  effectually  to  all  intents  and  purposes, 
and  with  the  same  rights,  remedies,  exemptions,  privileges,  and 
capacities,  as  if  he  were  a  natural*born  subject  of  the  United 
Kingdom."  And  section  5  enacted  "  that  every  alien  now  residing 
in,  or  who  shall  hereafter  come  to  reside  in  any  part  of  the  United 
Kingdom,  and  being  the  subject  of  a  friendly  State,  may  by  grant, 
lease,  demise,  assignment,  bequest,  representation  or  otherwise, 
take  and  hold  any  lands,  houses,  or  other  tenements,  for  the  pur- 
pose of  residence  or  of  occupation  by  him  or  her,  or  his  or  her  ser- 
vants, or  for  the  purpose  of  any  business,  trade,  or  manufacture, 
for  any  term  of  years  not  exceeding  twenty-one  years,  as  fully  and 
effectually  to  all  intents  and  purposes,  and  with  the  same  rights, 
remedies,  exemptions,  and  privileges,  except  the  right  to  vote  at 
.elections  for  members  of  Parliament,  as  if  he  were  a  natural-born 
subject  of  the  United  Kingdom." 

But  now,  by  the  recent  "Naturalization  Act,  1870,"^  section  2, 
"  Real  and  personal  property,  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in 
all  respects  as  by  a  natural-born  British  subject ;  and  a  title  to  real 
and  personal  property  of  every  description  may  be  derived 
through,  from,  or  in  succession  to  an  alien,  in  the  same  manner  in 
all  respects  as  through,  from,  or  in  succession,  to  a  natural-born 
British  subject ;  Provided,  (1.)  That  this  section  shall  not  confer 
any  right  on  an  alien  to  hold  real  property  situate  out  of  the 
United  Kingdom,  and  shall  not  qualify  an  alien  for  any  oiBce  or 
for  any  municipal,  parliamentary,  or  other  franchise;  (2.)  That 
this  section  shall  not  entitle  an  alien  to  any  right  or  privilege  as  a 
British  subject,  except  such  rights  and  privileges  in  respect  of  prop- 
erty as  are  hereby  expressly  given  to  him ;  (3.)  That  this  section 
shall  not  affect  any  estate  or  interest  in  real  or  personal  property 
to  which  any  person  has  or  may  become  entitled,  either  mediately 

1  33  &  34  Vic.  0.  14;  by  §  16  jjower  is  83)  are  repealed.    See  as  to  the  rights  of 

given  to  the  Legislatures  of  British  poa,-  descendants  of  British  subjects  who  had 

sessions  to  give  the  privileges  of  naturali-  settled  abroad  before  the  Act;    Fitch  v. 

zation  within  their  own  limits;   by  §  12,  Weber,  5   Hare,  51;   See  also  Count  De 

.regulations  are  made  as  to  evidence  under  Wall's  case,  6  Moore  P.  C.  216;   12  Jur. 

the  Act;    and  by  §  18,  the  former  Alien  145;    Barrow  ».  Wadkin,  24  Beav.  327;  , 

Acts  (7  &  8  Vic.  0.  66,  and  10  &  11  Vio.  c.  Kittson  ».  Stordy,  J  Sm.  &  G.  230. 
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SUITS   BY   PERSONS   WHO   ARE   TINDER   DISABILITT. 


Ch.  III.  §  2. 


In  suits  be- 
tween aliens, 
upon  con- 
tracts in  a 
foreign  coun- 
tiy; 


the  decision 
is  governed 
by  the  law 
of  that 
couutiy. 


Ne  exeat 
Regno : 


or  immediately,  in  possession  or  expectancy,  in  pursuance  of  any 
disposition  made  before  the  passing  of  this  Act,i  or  in  pursuance 
of  any  devolution  by  law  on  the  death  of  any  person  dying  before 
the  passing  of  this  Act." 

Although  an  alien  may  maintain  a  suit  in  this  country,  yet,  if 
one  Etlien  sues  another  upon  a  contract  entered  into  in  a  foreign 
country,  it  would  be  contrary  to  all  the  principles  which  guide  the 
Courts  of  one  country  in  deciding  upon  contracts  made  in  another, 
to  give  a  greater  effect  to  the  contract  than  it  would  have  by  the 
laws  of  the  country  where  it  took  place ;  therefore,  where  a  French 
emigrant,  resident  in  this  country,  obtained  by  duress  securities 
from  another  French  emigrant,  for  the  payment  of  a  demand,  al- 
leged to  be  due  from  him  under  an  obligation  entered  into  in' 
France  as  security  for  another,  and  for  which,  according  to  the 
laws  of  France,  his  person  could  not  be  affected :  Lord  Rosslyn 
refused  to  dissolve  an  injunction  which  had  been  obtained  to  re- 
strain an  action  at  Laiw  upon  those  securities,  and  intimated  a  very 
strong  opinion,  that  wljien  the  case  came  on  for  hearing  he  should 
in  all  probability  set  the  securities  aside.^  Upon  the  same  princi- 
ple, it  was  held  thaO  the  Court  will  not  grant  a  writ  Ne  exeat 
Megno,  where  it  appears  that  the  transactions  between  the  parties 
were  entered  into  upon  the  faith  of  having  jvtetice  in  the  place 
where  they  respectively  resided ; '  though,  in  the  case  before  him, 
he  considered  that  the  parties  did  not  deal  upon  any  such  under-. 


1  This  was  the  12th  of  Ufey,  1870. 

2  Talleyrand  ti.  BoulanjsE,  3  Ves.  447, 
■450.  Suits  are  maintaina^-^nd  are  con- 
stantly maintained  betw||n  foreigners 
where  either  of  them  is  wiHin  the  terri- 
tory of  the  State  in  whial  the  suit  is 
brought,  both  in  England  ||id  America. 
Story  Conf.  Laws,  §  642. 

In  Brinley  v.  Avery,  KirW,  25,  it  was 
held  that  a  plea  in  abatemett,  that  both 
parties  are  aliens,  and  that  ttie  contract 
declared  on  was  made  in  a  foreign  coun- 
try, and  was  to  have  been  performed  there, 
is  good;  and  in  Dumoussay  v.  Delevit,  3 
Har.  &  J.  161,  an  action  of  replevin  was 
held  abatable,  on  a  plea  that  both  parties 
were  aliens,  and  the  Court  therefore  had 
not  jurisdiction.  But  in  Barrell  i;.  Benja- 
min, 15  Mass.  364,  the  Court  were  inclined 
to  the  opiYiion  that  one  foreigner  may  sue 
another,  who  is  transiently  within  the 
jurisdiction  of  the  Courts  of  a  State,  upon 
a  contract  made  between  them  in  a  foreign 
country.  In  construing  such  contracts, 
the  liiw  of  the  place  where  they  are  made 
will  be  administered,  lb.  p.  357 ;  Story 
Conf.  Laws,  §  270  et  seq. ;  De  La  Vega  v. 
Vianna,  1  B.  &  Ad.  284.  But  the  rem- 
edy will  be  applied  according  to  the  law 
of  the  place  where  it  is  pursued.  A  con- 
troversy between  two  foreigners,  who  are 
Srivate  citizens,  is  not  cognizable  in  the 
ourts  of  the  United  States  under  the 
Constitution.  See  Barrell  v.  Benjamin,  15 
Mass.  357. 


In  De  La  Vega  «.  Tianna,  1  B.  &  Ad. 
284,  it  was  held  that  one  foreigner  may 
arrest  another  in  England  for  a  debt  which 
accrued  in  Portugal  while  both  resided 
there,  though  the  Portuguese  law  does 
not  allow  of  arrest  for  debt.  In  the  above 
case.  Lord  Tenterden  C.  J.,  remarked, 
that  a  person  suing  in  England  must  take 
the  law  as  he  finds  it;  he  cannot,  by  vir- 
tue of  any  regulation  in  his  own  country, 
enjoy  greater  advantages  than  other 
suitors  in  England,  and  he  ought  not 
therefore  to  be  deprived  of  any  superior 
advantage  which  the  law  of  this  country 
may  confer.  He  is  to  have  the  same 
rights  which  all  British  subjects  are  enti- 
tled to.  The  remedy  upon  contracts  is 
governed  by  the  law  of  the  place  where 
the  parties  pursue  it.  See  also  Whitte- 
more  v.  Adams,  2  Cowen,  626;  Willing  «. 
Consequa,  1  Peters  C.  C.  317  ;■  Contois  v. 
Carpentier,  1  Wash.  C.  0.  376;  Wyman 
V.  Southward,  10  Wheat.  1 ;  Don  ».  Lipp- 
man,  6  CI.  &  Fin.  1;  Hinkley  v.  Moreau, 
3  Mason,  88 ;  Titus  v.  Hobart,  5  Mason, 
378;  Atwater  v.  Townsend,  4  Conn,  47; 
Story  Conf.  Laws,  §§  568-571.  The  same 
doctrine  was  maintained  in  Smith  v.  Spi- 
nolla,  2  John.  198.  See  also  Peck  v. 
Hozier,  14  John.  346;  Sicard  V.  Whale,  11 
John.  194;  Talleyrand  v.  Boulanger,  3 
Sumner's  Ves.  447,  note  (o). 

8  Robertson  v.  Wilkie,  Amb.  177 ;  and 
see  De  Carriire  v.  De  Calonne,  4  Vea. 
690. 


ALIENS. 


49 


standing,  and  therefore  refused  to  discharge  the  writ  without 
security;  if,  however,  one  of  the  parties  is  an  Englishman,  and 
they  were  both  resident  in  different  countries  at  the  time  the  con- 
tract was  entered  into,  the  Court  will  not  discharge  a  Ne  exeat  ob- 
tained by  the  party  resident  in  this  country,  against  the  other  who 
had  casually  come  hither  on  the  ground  that,  by  the  law  of  the 
country  of  which  the  other  was  a  native,  he  would  be  exempt  from 
arrest  for  a  debt  of  the  same  nature.^  It  is,  however,  to  be  ob- 
served, that  with  respect  to  writs  of  Ne  exeat  Regno,  Lord 
Northington  is  distinctly  stated  to  have  thought,  that  this  process 
ought  not  to  be  granted  between  foreigners ;  ^  and  in  I>e  Garriere 
V.  De  Galonne,^  Lord  Rosslyn  saidj^it  is  very  delicate  to  interfere 
as  against  foreigners,  whose  occasions  or  misfortunes  have  brought 
them  here,  by  an  application  of  this  writ  to  them ;  and  that  it 
would  be  a  necessary'  term,  that  it  should  be  simply  a  case  of 
equity,  affording  no  ground  to  sue  at  law. 

With  respect  to  alien  enemies,  the  l^y  is  clearly  settled  by 
numerous  cases,  that  an  aUen  enemy  not  BeSident  here,  or  resident 
here  without  the  permission  of  the  govemtoient,  cannot  institute 
any  suit  whatever  in'  this  country,  whether  at  law  or  in  equity, 
either  for  real  or  personal  property,  until  bofh-n^ions  be  at  peace  ;  * 
and  it  is  said,  that  the  question  whether  he  is  in  amity  or  not, 
should  be  tried  by  the  record,  viz.,  by  the  production  of  the  pro- 
clamation of  war.^  It  is  to  be  observed,  jt^at  in  declaring  war, 
the  Queen,  in  her  proclamation,  usually  qdaifies  it,  by  permitting 
the  subjects  of  the  enemy  resident  here  t( 
they  peaceably  demean  themselves  ;  so  th 
deemed  in  effect  alien  friends ;  ^  therefore,] 
has  lived  here  peaceably  a  long  time,  or 
and  protection,  the  Court  will  discount 
against  him.'    It  seems,  also,  that  a  priso: 


Ch.  III.  §  2. 


when  it  will 
not  be  dis- 
charged ; 


not  usually 
granted 
between 
foreigners, 


except  when 
the  equity  is 
very  clear. 


Alien  ene- 
mies cannot 
sue,  unless 
resident  here 
by  Queen's 
license. 


or  under  the 
proclamation 
of  war. 


lontinue  so,  as  long  as 

such  persons  are  to  be 

here  an  alien  enemy 

!s  come  here  for  refuge 

ance  pleas  of  alienage 

ir  of  war  may  sue  upon 


a  contract  entered  into  by  him  during  the  time  of  his  captivity.^ 


Prisoners  of 
war. 


1  Flack  V.  Holm,  1  J.  &  W  405,  413, 
418. 

2  4  Ves.  585. 
8  4  Ves.  590. 

*  Co.  Litt.  129  b.;  6  T.  R.  23;  1  Bos. 
&P.  163;  3  Bos.  &  P.  113;  Alcinous  v. 
Nigren,  4E1.  &  Bl.  217;  S.  C.  mm.  Alce- 
nins  V.  Nygren,  1  Jur.  N.  S.  16;  Story 
Eq.  PI.  §§  51-54;   Mumford  v.  Mumford, 

I  Gall.  366;  Bradwell  v.  Weeks,!  John. 
Ch.  208;  Crawford  V.  "Wm.  Penn,  1  Peters 
C.  C.  106;  Wilcox  V.  Henry,  1  Dall.  69; 
Bell  V.  Chapman,  10  John.  183;  Hepburn's 
case,  3  Bland,  95;  Griswold  v.  Wadding- 
ton,  16  John.  438 ;  Clemonston  i).  Blessig, 

II  Exch.  135,  141,  note;  Dean«.  Nelson, 
Sup.  Ct.  U.  S.  10  Am.  Law  Reg.  N.  S.  221, 
and  the  learned  note  and  authorities  cited 
at  the  end  of  that  case. 

6  Co.  Litt.  by  Harg.  &  But.  129  b.  n.  2. 
6  Co.  Litt.  by  Harg.  &  But.  129  b.  n.  3. 

VOL.  I. 


7  Wyatt's  P.  E.  327;  Story  Eq.  PI. 
§  52 ;  Bradwell  v  Weeks,  1  John.  Ch.  208 ; 
Russell  V.  Skipwith,  6  Binn.  241. 

8  Sparenburgh  v.  Bannatyue,  1  Bos.  & 
P.  163;  Maria  ».  Hall,  2  Bos.  k  P.  236; 
1  Taunt.  33;  Crawford  v.  The  William 
Penn,  3  Wash.  C.  C.  484. 

In  many  cases,  an  alien  enemy  is  enti- 
tled even  to  sue  for  his  own  rights ;  as, 
when  he  is  permitted  to  remain  in  the 
country,  or  is  brought  here  as  a  prisoner 
of  war.  He  is  recognized  in  our  Courts  in 
his  character  as  executor ;  and  in  all  cases 
his  property  is  pro|eoted  and  held  in  trust 
for  him  until  the  return  of  peace.  Brad- 
well V.  Weeks,  1  John.  Ch.  208;  Bell  v. 
Chapman,  10  John.  183 ;  Clarke  i>.  Morey, 
10  John.  69;  Hutchinson  v.  Brock,  il 
Mass.  119;  Parkinson  «.  Wentworth,  11 
Mass.  26;  Russell  v.  Skipwith,  6  Binn.  241. 
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Ch.  III.  §  2. 


Resident 
trader  in  an 
enemy's 
country  can- 
not sue ; 

although  a 
neutral, 

or  a  consul, 


or  a  British 
subject,  if 
trading  with- 
out a  license ; 


though  resid- 
ing there  in  a 
diplomatic  • 
capacity. 


British  sub- 
jects 


trading  with 
licenses,  must 
confine  their 
trade  to  that 
licensed. 


In  what  cases 
suits  can  be 
maintained 
by  others, 
relating  to 
the  property 
of  enemies. 


The  mere  circumstance  of  residing  in  a  foreign  country,  the  gov- 
ernment of  which  is  at  war  with  this  country,  and  of  carrying  on 
trade  there,  is  sufficient  to  constitute  any  person  an  alien  enemy, 
even  though  he  would  not  otherwise  be  considered  in  that  charac- 
ter.' Thus,  a  subject  of  a  neiftral  State,  resident  in  a  hostile  State 
in  the  character  of  consul  of  the  neutral  State,  will,  if  he  carry  on^ 
trade  in  the  hostile  country,  be  considered  as  an  alien  enemy,  and 
disqualified  from  suing  in  the  Courts  of  this  country ;  although, 
had  he  merely  resided  there  in  his  diplomatic  character,  he  would 
not  have  been  disqualified.^  And  even  if  a  British  subject,  resid- 
ing in  a  foreign  State  which  is  at  war  with  this  country,  carry  on 
trade  there  without  a  license  from  the  government  of  this  country, 
his  trading  will  be  considered  such  an  adherence  to  the  Queen's 
enemies  as  will  incapacitate  him  from  maintaining  a  suit  here ;  ° 
and  although  he  be  an  ambassador,  or  other  representative  of  the 
Crown  residing  in  a  hostile  State,  yet  if  he  carry  on  trade  in  such 
State  without  a  license,  he  will  deprive  himself  of  the  right  to  sue 
in  the  municipal  courts  of  this  country,  because  he  is  lending  him- 
self to  the  purposes  of  the  enemy  by  furnishing  him  with  resources.* 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile 
country,  have  a  license  from  this  government  to  trade,  he  will  not 
incur  any  disability  as  long  as  he  confines  himself  to  the  trade 
authorized  by  such  license ;  *  but  if  a  person  having  a  license  to 
reside  in  a  hostile  country,  and  to  export  com  or  other  specified 
articles  to  this  country,  were  to  use  such  license  beyond  its  ex- 
pression, for  the  purpose  of  dealing  in  articles  to  which  it  has  no 
relation,  he  cannot  maintain  that  such  dealing  is  not  an  enemy's 
dealing.  ° 

The  disability  to  maintain  a  suit  on  account  of  alienage,  extends 
to  all  cases  in  which  an  alien  enemy  is  interested,  although  his 
name  does  not  appear  in  the  transaction,'  thus,  it  has  been  held, 
that  an  action  at  law  cannot  be  maintained  upon  a  policy  of  in- 
surance upon  the  property  of  an  alien  enemy,  even  though  the 
action  is  brought  in  the  name  of  an  English  agent,'  and  though  it 
is  alleged  that  the  alien  is  indebted  to  the  agent  in  more  money 


1  1  Kent  (11th, ed.),  76  et  seq. ;  Case  of 
the  Sloop  Chester,  2  Dallas,  41 ;  Murray  v. 
Schooner  Betsey,  2  Cranch,  6i;  Maley 
D.  Shattuck,  3  Cranch,  488;  Livingston 
D.  Maryland  Ins.  Co.,  7  Cranch,  506;  The 
Venus,  8  Cranch,  253;  The  Francis,  8 
Cranch,  363;  Chitty  Cont.  (10th  Am.  ed.) 
198,  199;  Society  v.  Wheeler,  2  Gall. 
105. 

2  Albrecht  v.  Sussman,  2  T.  &  B.  323, 
327. 

8  M'Connell  v.  Hector,  8  Bos.  &  P.  113; 
O'Mealey  v.  Wilson,  1  Camp.  482,  but  he 
may  lawfully  provide  for  the  necessities  of 
Englishmen  detained  abroad,  and  may,  on 
the  return  of  peace,  enforce  contracts  made 


for  such  purposes.    Antoine  v.  Morshead 
6  Taunt.  237;   Duhammel  v.  Pickering,  2 
Stark.  92. 
*  Ex  parte  Baglehole,  18  Ves.  525,  528. 

5  Exparte,  Baglehole,  18  Ves.  629;  see 
Crawford  v.  The  William  Penn,  3  Wash. 
C.  C.  484. 

6  Ex  parte,  Baglehole,  18  Ves.  529. 

'  Crawford  v.  The  William  Penn,  1  Pe- 
ters C.  C.  106.  It  is  no  objection,  after 
the  war,  that  the  suit  was  originally 
brought  by  the  plaintiff  as  trustee  for.  an 
alien  enemy.  Hamerslej'  v.  Lambert,  2 
John.  Ch.  508. 

8  Bristow  V.  Towers,  6  T.  E.  35. 
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than,  the  vahie  covered  by  the  policy.^  Where,  however,  a  certain 
trading  of  ail  alien  enemy  (viz.,  for  specie  and  goods  to  be  brought 
from  the  enemy's  country  in  his  ships  into  our  colonial  ports)  was 
licensed  by  the  King's  authority,  it  was  held,  that  an  insurance  on 
the  enemy's  ship,  as  well  as  on  the  dargo,  was  in  furtherance  of  the 
•same  policy,  which  allowedthe  granting  of  the  licenses  to  authorize 
the  trade;  and  that  effect  ought,  therefore,  to  be  given  to  the  or- 
dinary means  of  indemnity,  by  which  that  trade  (from  the  contin- 
uance of  which  the  public  must  be  supposed  to  derive  benefit)  may 
be  best  promoted  and  secured ;  the  Court  of  King's  Bench,  there- 
fore, determined,  that  an  action  brought  by  an  English  agent  to 
recover  the  amount  of  the  insurance  on  the  ship,  might  be  main- 
tained, notwithstanding  the  ship  belonged  to  an  enemy .^  It  was 
held,  however,  that  although  in  such  a  case  the  agent  might  sue, 
because  the  King's  license  had  purged  the  trust  in  respect  to  him 
of  all  its  injurious  consequences  to  the  public  interest,  yet  that  it 
had  not  the  same  effect  of  removing  the  personal  disability  of  the 
principal,  so  as  to  enable  him  to  sue  in  his  own  name.' 

The  disability  to  sue  under  which  an  alien  enemy  lies  is  personal, 
and  takes  away  from  the  Queen's  enemies  the  benefit  of  her  Courts, 
whether  for  the  purpose  of  immediate  relief  or  of  giving  assistance 
in  obtaining  that  relief  elsewhere ;  therefore,  an  alien  enemy  can- 
not institute  a  suit  for  the  purpose  of  obtaining  a  discovery,  even 
though  he  seek  no  further  relief* 

The  right  of  an  alien  to  maintain  a  suit  relating  to  a  contract  is 
only  suspended  by  war  if  the  contract  was  entered  into  previously 
to  the  commencement  of  the  war,  and  it  may  be  enforce(r  upon 
the  restoration  of  peace.^  Upon  this  principle,  in  bankruptcy,  the 
proof  of  a  debt  due  to  an  alien  enemy,  upon  a  contract  made 
before  the  war  broke  out,  was  admitted,  reserving  the  dividend.^ 
But  no  suit  can  be  sustained  to  enforce  an  obligation  arising  upon 
a  contract-  entered  into  with  an  alien  enemy  during  war,  such  con- 
tract being  absolutely  void.'    And  where  a  policy  of  insurance. 


Ch.  III.  §  2. 


Alien  ene- 
mies cannot 
file  biUs  of 
discovery, 


Eight  of  alien 
enemy  to  sue 
is  merely  sus- 
pended dur- 
ing war, 


as  to  con- 
tracts entered 
into  before  j 


1  Brandon  v.  Nesbitt,  6  T.  E.  23. 

2  Kensington  v.  Inglis,  8  East,  273,  288. 
s  Kensington  v.  Inglis,  8  East,  273. 

*  Daubigny  v.  Davallon,  2  Anst.  462 ; 
but  see  Albreoht  v.  Sussman,  2  V.  &  B. 
324,  326,  327;  Story  Eq.  PI.  §  53,  n.  (4). 
An  alien  friend,  it  is  well  known,  may 
maintain  a  bill  for  discovery  in  aid  of  a 
suit  in  a  foreign  country.  2  Storv  Eq. 
Jur.  §  1495 ;  Mitchell  v.  Smith,  1  Paige, 
287;  Story  Eq.  PI.  §  .53  in  note. 

6  Alcinous  V.  Nigren,  4  EL  &  Bl.  217; 
S.  C.  nom.  Alcenius  v.  Nygren,  1  Jur. 
N.  S.  16;  Chitfy  Contr.  (10th  Am.  ed.) 
199;  Flindtv.  Waters,  15  East,  260;  Ham- 
ilton V.  Eaton,  2  Marsh.  C.  C.  1 ;  Buchan- 
an o.  Curry,  19  John.  137;  Clemontson  v. 
Blessig,  ILExoh.  135,  141,  note;  Story 
Eq.  PI.  §  54;  Hamersley  v.  Lanibert,  2 
John.    Ch.   508;    Bradwell  v.   Weeks,   1 


John.  Ch.  206.  And  in  Massachusetts 
the  statutes  of  limitation  of  personal  ac- 
tions are  expressly  suspended  in  favor  of 
an  alien  during  the  war.  Genl.  Sts.  ch. 
156,  §  8.  See  Hopkirk  v.  Bell,  3  Cranch, 
454.  A  plea,  that  the  plaintiff  was  an 
alien  enemy,  is  sufficiently  answered  by  a 
treaty  of  peace,  made  after  the  plea  was 
filed.  Johnson  v.  Harrison,  6  Litt.  226. 
The  Court  will  take  notice  of  the  fact, 
though  the  plaintiff  do  not  reply  it.  Jbid. 
Treaties  with  foreign  nations  are  part  of 
the  law  of  the  land,  of  which  the  Courts 
are  bound  to  take  notice.  Baby  v.  Dubois, 
1  Blackf  255. 

6  JSxparte  Boussmaker,  13  Ves.  71. 

'  fie ^arfe  Boussmaker,  13  Ves.  71;  and 
see  Exposito  v.  Bowden,  in  Ex.  Ch.  7  El. 
&  Bl.  779;  5  W.  E.  732,  as  to  the  dissolu- 
tion of  contracts  by  a  declaration  of  war. 
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Ch.  III.  §  2. 


but  not  as  to 
contracts 
entered  into 
during  war. 


When  objec- 
tion may  be 
taken. 


Effect  of  a 
war  upon  a 
suit  already 
commenced. 


Plea  of  alien 
enemy. 


on  behalf  of  French  subjects  was  entered  into  just  before,  the 
commencement  of  the  war,  upon  -which  a  loss  was  sustained  in 
consequence  of  capture  by  a  British  ship,  after  hostilities  had  com- 
menced, the  proof  of  a  debt  arising  from  such  policy,  which  had 
been  admitted  by  the  commissfoner  in  bankruptcy,  was  ordered  to 
be  expunged.^  The  principle  upon  which  the  last  mentioned  case  • 
was  decided  is  fully  stated  by  Lord  EUenborough  in  Brandon  v. 
Curling,^  where  it  is  laid  down  by  his  lordship  as  a  rule,  that  every 
insurance  on  alien  property  by  a  British  subject  must  be  under- 
stood with  this  implied  exception, "  that  it  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of  hostilities  between  the 
respective  countries  of  the  assured  and  assurer." 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy, 
should  be  made  by  plea  before  answer.  Thus,  where  a  bill  was 
filed  by  a  plaintiff  residing  in  a  foreign  country  at  war  with  this, 
for  a  commission  to  examine  witnesses  there,  and  the  defendant 
put  in  an  answer,  an  application  for  an  order  for  the  commission 
was  granted :  though  it  was  objected  that  the  Court  ought  not  to 
grant  a  commission  to  an  enemy's  country,  the  Court  being,  as  it 
seems-,  of  opinion  that  the  objection  had  come  too  late.* 

It  does  not  appear,  from  any  case  in  the  books,  what  would  be 
the  effect  of  a  war  breaking  out  between  the  country  of  the  plain- 
tiff and  this  country,  after  the  commencement  of  the  suit ;  but, 
from  analogy  to  what  is  stated  by  Lord  Chief  Baron  GUbert  to  be 
the  practice  of  the  Court  with  regard  to  outlawiy,  namely,  that  if 
it  is  not  pleaded  it  may  be  shown  to  the  Court  on  the  hearing,  as 
a  peremptory  matter  against  the  plaintiff's  demands,  because  it 
shows  the  right  to  the  thing  to  be  in  the  Queen,^  it  is  probable 
that  the  Court  would,  under  such  circumstances,  stay  the  pro- 
ceedings.^ 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  ahen 
enemy,  to  state  that  the  plaintiff  was  born  out  of  the  liegance  of 
the  Queen,  and  within  the  liegance  of  a  State  at  war  with  us ;  but 
where  the  plea  contains  words  which  amount  in  substance  to  an 
allegation  of  these  facts,  it  will  be  sufficient,  although  they  are  not 
averred  -with  the  same  strictness  that  is  required  by  the  rules  of 
law.    Thus,  where  a  plea  aven-ed  that  the  plaintiffs  were  French- 


1  Ex  parte  Lee,  13  "V^s.  64. 

2  i  East,  410. 

3  Cabin  V.  Shepherd,  12  Ves.  385. 

4  Gilb.  For.  Rom.  53. 

6  Story  Eq.  PI.  §  54.  If  the  plaintiff 
becomes  an  alien  enemy  after  the  com- 
mencement of  the  suit,  the  defendant  may 
plead  it.  Bell  v.  Chapman,  10  John.  183. 
But  as  the  disability  is  merely  temporary, 
if  the  suit  is  not  abated  during  the  war, 
it  is  no  objection  after  the  war,  that  the 
plaintiff  was  an  alien  enemy  when  the 
suit  was  brought.    Hamersley  «.  Lambert, 


2  John.  Ch.  508.  The  effect  of  the  plea 
of  alien  enemy  is  not  to  defeat  the  process 
entirely,  but  to  suspend  it.  Hutchinson  v. 
Brook,  11  Mass.  119;  Parkinson  v.  Wcnt- 
worth,  11  Mass.  26;  Levine  v.  Taylor,  12 
Mass.  8 :  Hamersley  v.  Lambert,  2  John. 
Ch.  508. 

Where  the  plaintiff  becomes  an  alien 
enemy  after  judgment,  the  Court  will 
not,  on  motion,  stay  or  set  aside  the  exe- 
cution. Buckley  v.  Lyttle,  10  John.  117. 
See  Owens  v.  I-Ianney,  9  Cranoh,  180. 
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men,  aliens,  and  enemies  of  the  King,  the  Court  held,  that  the  plea  Ch.  hi.  §  3. 
Kas  sufficient :  the  word  alien  being  a  legal  term,  importing  born 
out  of  the  liegance  of  the  King,  and  within  the  liegance  of  some 
other  State ;  and  the  words,  Frenchmen  and  enemies  of  the  King, 
showing  that  they  were  the  subjects  of  a  State  at  war  with  this 
country.^ 

It  is  to  be  observed,  that  the  Courts  here  take  notice,  without  War  with  this 
proof,  of  a  war  in  which  this  country  is  engaged ;  but  a  war  be-  ciS^'no-"'^" 
tween  foreign  countries  must  be  proved.^  ticed;  seem,  a 

In  all  cases  of  a  person  permitted  to  sue  in  equity,  if  he  state  foreign  coun- 
himself  in  his  bill  to  be  resident  abroad,  or  if  it  comes  to  the  knowl-  *"^^- 
edge  of  the  defendant  that  he  is  actually  so,  the  defendant  may  Security  for 
obtain  an  order  of  the  Court  that  the  plaintiff  shall,  before  he  pro-  '^"^  ' 
ceeds  further,  give  security  to  answer  to  the  defendant  the  costs  of 
the  suit.'    The  practice  with  respect  to  this  rule  has  been  before 
.stated;*  and  is  applicable  to  aliens  and  foreigners,  as  well  as  to, 
natural  born  subjects.*    It  seems  that  an  alien  resident  in  this 
country  will  not  be  required  to  give  security  for  costs,  although 
his  residence  here  is  merely  temporary,  and  for  the  purpose  of 
carrying  on  the  suit." 

Section  III.  —  Persons  -attainted  or  convicted. 

Formerly,    after  judgment   of   outlawry,    or    of   death,   in    a  j^^tt^inder 
prosecution  for  treason  or  felony,  the  criminal  was   said  to  be  and  forfeiture 
attainted,    attinctus,   or    blackened,'    and    became   incapable    of  1^,^. 
maintaining   a    suit   in   any    Court    of  justice,   either    civil    or 
criminal,   unless  for  the  purpose  of  procuring  a  reversal   of  his 
attainder ;  °  he  also  incurred  a  forfeiture  of  all  his  property,  real  conse- 
and  personal,^  and  was  disqualified  from  holding  any  which  he  qjiences  of 
might  in  ftiture  acquire,  either  by  descent,  purchase,  or  contract ; " 
but  now,  by  the  33  and  34  Vic.  c.  23,  from  and  after  the  4th  of 
July,  1870,"  no  confession,  verdict,  inquest,  conviction  or  judg- 

1  Daubigny  v.  Davallon,  2  Anst.  462,  York,  1799,  is  considered  as  cimliier  mor- 
468.  tuus.    Jackson  D.  Catlin,  2  John.  248.   One 

2  Dolder  «.  Lord  HuntingSeld,  11  Ves.  attainted  under  the  Act  cannot  sustain  an  " 
292 ;  and  see  Alcinous  v.  Nigren,  4  El.  &  action  for  rent  due  to  him  previous  to  the 
BI.  217;  S.  C.  nam.  Alcenius  «.  Nygren,  1  passing  of  the  Act,  or  make  it  a  set-off  in 
Jur.  N.  S.  16.  an  action  by  his  lessee.     Sleght  v.  Kade, 

SMeliorucchy  «.  Meliorucchy,  2  Ves.  2  John.  236. 

S.  24 ;  Green  v.  Charnock,  1  Ves.  J.  896 ;  A  plea  of  attainder  is  of  rare  occurrence, 

Hoby  e.  Hitchcock,  5  Ves.  699;    Seilaz  v.  and  a  plea  of  this  sort  in  equity  would 

Hanson,  i6.  261;   Drever  v.  Maudesley,  6  probably    be    construed  with    the    same 

Russ.  11.  strictness  as  the  like  plea  is  at  law.    Story 

i  See  ante,  pp.  27-87.  Eq.  PI.  §  723. 

6  For  more  as  to  trading  with  alien  ene-  »  But  not  such  land,  stock,  or  choses  in 
mies,  see  The  Hoop,  Tudor's  L.  C.  Merc.  aciion-  as  he  holds  as  a  trustee  or  mort- 
Law,  787-813.  gagee;  see  13  &  14  Vic.  c.  60,  §  46;   and 

8  Cambottie  «.  Inngate,  1  W.  R.  538  V.  see,  before  the  Act,  Ex  parte  Tyson,  1  Jur. 

C.  W. ;  and  see  Ainsley  «.  Sims,  17  Beav.  472;  nor  lands  of  which  he  is  only  equit- 

•  57 ;  17  Jur.  657 ;  Swanzy  v.  Swanzy,  4  K.  able  owner.     Attorney-General  v.  Sands, 

&  J.  237;  4  Jur.  N.  S.  1013.  Tudor,  B.  Prop.  664-679. 

7  4  Bla.  Com.  381.  1»  Bullock  v.  Dodds,  2  B.  &  Aid.  277. 

8  Ex  parte  Bullock,  14  Ves.  452, 464.  A  n  The  day  on  which  the  38  &  34  Vic.  c. 
person  attainted  under  the  Act  of  New  28  received  the  royal  assent. 
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SUITS   BY   PERSONS   WHO   ARE   UNDER   DISABILITY. 


Ch.  in.  §  3. 


Attainder 
andibrfeitttre 
now  abol- 
ished; 33  & 
34  Vic.  c.  23, 
§1- 

Convict  dis- 
abled to  sue 
for  or  to  alien- 
ate property ; 
33  &  34  Vic 
c.23,§§8,30. 

What  things 
were  forfeited 
on  attainder: 

for  treason ; 


and  for 
felony. 


From  what 
time  forfeit- 
ure took 
place : 

of  real  estate; 

of  chattels. 


ments,  of  or  for,  any  treason  or  felony,  or  felo  de  se,  causes  any 
attainder  or  corruption  of  blood,  or  any  forfeiture  or  escheat ;  the 
law  of  forfeiture,  consequent  upon  outlawry  is,  however,  not 
affected  ;i  and  no  action  kt  law  or  suit  in  equity  for  the  recovery  of 
any  property,  debt,  or  damage-whatsoever  can  be  brought  by  any 
convict  ^  against  any  person  during  the  time  while  he  shall  be  sub- 
ject to  the  operation  of  the  Act  ;=  and  every  convict  is  incapable, 
during  such  time  as  aforesaid,  of  alienating  or  charging  any  pro- 
perty, or  of  making  any  .contract ;  but  these  disabilities  are  sus- 
pended during  the  time  which  he  may  be  lawfully  at  large  under 
any  license.! 

With  respect  to  the  forfeiture  of  real  estates  by  attainder,  there 
was  a  distinction  between  attainders  for  treason  and  for  felony.  By 
attainder  for  treason,  a  man  forfeited  all  estates  of  inheritance, 
whether  fee-simple  or  fee-tail,  and  all  his  rights  of  entry  on  lands 
or  tenements  which  he  had  at  the  time  of  the  offence  committed,  or 
at  any  time  afterwards,  to  be  for  ever  vested  in  the  Crown,  and 
also  the  profits  of  all  lands  and  tenements  which  he  had  in  his  own 
right,  for  life  or  years,  so  long  as  such  interest  should  subsist ;  ^  but 
with  respect  to  the  attainder  for  ■  felony,  the  54  Geo.  III.  c.  145, 
enacted,  that  except  in  cases  of  high  treason,  petit  treason,  and 
murder  or  abetting  the  same,  no  attainder  should  extend  to  the 
disinheriting  any  heir,  nor  to  the  prejudice  of  the  right  or  title  of 
any  person,  except  the  offender  during  his  life  only ;  and  upon  the 
death  of  the  offender,  every  person  to  whom  the  right  or  interest 
of  any  lands  or  tenements  should  or  might,  after  the  death  of  such 
offender,  have  appertained,  if  no  such  attainder  had  been,  might 
enter  thereupon.' 

The  forfeiture  of  real  estate,  consequent  upon  attainder  of  trea- 
son or  felony,  related  backwards  to  the  time  of  the  treason  or 
felony  committed,  so  as  to  avoid  all  intennediate  sales  or  incum- 
brances, but  not  those  before  the  fact.'  The  case  was,  however, 
different  with  regard  to  the  forfeiture  of  goods  and  chattels ;  for 


1  33  &  34  Vic.  c.  23,  §  1. 

2  The  word  "  convict "  means  any  per- 
son against  whom,  after  the  passing  of  the 
Act  (t.  e.  4  July,  1870),  judgment  of  death, 
or  of  penal  servitude,  has  been  pronounced 

.  or  recorded  by  any  Court  of  competent  ju- 
risdicl;ion  in  England,  Wales,  or  Ireland, 
upon  any  charge  of  treason  or  felony.  S3 
&  34  Vic.  c.  23,  §  6. 

8  The  convict  ceases  to  be  subject  to  the 
operation  of  the  Act  when  he  dies  or  be- 
comes bankrupt,  or  has  suffered  any  pun- 
ishment to  which  sentence  of  death  pro- 
nounced or  recorded  against  him  has  been 
lawfuUj'  commuted,  or  has  undergone  the 
full  term  of  penal  servitude  for  which 
judgment  has  been  pronounced  or  recorded 
against  him,  or  such  other  punishment  as 
may  have  been  duly  substituted  for  such 


full  term,  or  has  received  a  pardon  for  the 
treason  or  felony  of  which  he  has  been 
convicted.    83  &  34  Vic.  c.  23,  §  7. 

*  33  &  34  Vic.  c.  23,  §§  8,  80. 

^  4  Bla.  Com.  381.  Descent  may  be 
traced  through  a  person  attainted  since 
1838;  see  3  &  4  Will.  IV.  c.  106,  §  10. 

8  54  Geo.  III.  c.  145.  .  All  copyhold  es- 
tates were  forfeited  to  the  lord,  and  not  to 
the  Queen,  unless  there  was  an  Act  of  Par- 
liament or  an  express  custom  to  the  con- 
trary; 1  Watk.  on  Copy.  326;  1  Cruise's 
Dig.  807;  and  the  forfeiture  in  such  case 
did  not  accrue  upon  mere  conviction,  but 
only  on  complete  attainder:  3  B.  &  Aid. 
510;  2  Vent.  38;  unless  by  special  custom 
to  the  contrary. 

'  4  Bla.  Com.  381-386;  Tudor,  R.  Prop. 
690. 
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that  had  no  relation  back-wards ;  so  that  those  only  which  a  man    Ch.  hi.  §  3. 
had  at  the  time  of  conviction  were  forfeited.^    But  by  attainder,  ''    ~^ 

not  only  all  the  personal  property  and  rights  of  action  which  a  man  Effect  of 
actually  had  were  forfeited,  but  all  perscmal  property  and  rights  V 

of  action  which  accrued  to  the  offender  after  attainder  were  for- 
feited and  vested  in  the  Crown,  without  office  found ;  ^  so  that  it 
has  been  held,  that  attainder  might  be  well  pleaded  in  bar  to  an  - 
action  on  a  bill  of  exchange  indorsed  to  the  plaintiff  after  his 
attainder.^      There  was  another  distinctipn  between  the  forfeiture  Distinction 
of  real  and  of  personal  estate :  lands  were  forfeited  upon  attainder,  t^'J^g^^nd 
and  not  before ;  goods  and  chattels  were  forfeited  upon  conviction,  conviction,  as 
because  in  many  of  the  cases  where  goods  were  forfeited  there  tfm"of  for-* 
never  was  any  attainder,  which  ha'^pened  only  where  judgment  of  feiture. 
death  or  outlawry  was  given ;  and  being  necessarily  upon  convic- 
tion in  those,  it  was  so  ordered  in  all  other  cases.^    In  outlawries  Of  forfeitiire 
for  treason  or  felony,  lands  were  forfeited  only  by  judgment,  but  for^imiuar 
goods  and  chattels  were  forfeited  by  a  man's  being  put  in  the  offences, 
exigent,  without  staying  till  he  was  quinto  exactus  or  finally  out- 
lawed; for  the  secreting  himself  so  long  from  justice  was  construed 
a  flight  in  law.^ 

These  points,  although  they  do  not  immediately  relate  to  the  Effect  of  at- 
personal  disqualification  frqpi  suing  vmder  which  a  party  lie  who  right  to  "sue 
had   been  attainted  either  of  treason  or  felony,  are  nevertheless  of  claimant 
necessary  to  be  adverted  to ;  because,  if  a  party  claiming  a  title  to  attainted.    ■ 
property  under  an  attainted  person  were  to  institute  proceedings 
in  a  Court  of  justice  relating  to  that  property,  his  claim  might  be 
met  by  pleading  the  attainder  of  the  person  from  whom  his  claim 
was  derived : "  and  in   such  ease,  the  time  when  the  forfeiture 
accrued  might  be  a  very  important  point  for  consideration. 

"With  respect  to  such  felonies  as  were  not  punishable  with  death,  Conse- 
the  felon  on  conviction,  forfeited  his  civil  rights  ;  but  the  punish-  conviction  for 
ment  endured  had  the  like-  effect  and  consequences  as  a  pardon  a  felony  not 
under  the  great  seal ; '  and  restored  the  offender  to  his  civil  rights, 
on  the  determination  of  the  period  of  punishment.' 

Forfeiture   of  land   only  arose  on   attainder;'    and  therefore,  on  land; 
in  the  case  of  a  felony  not  capital,  the  offender,  though  convicted, 
might,  convey  or  create  a  valid  trust  of  his  real  estate,^"  and  might 
dispose  thereof  by  will."    But  all  personal  property  possessed  by  on  personal 

■property. 

1  i  Bla.  Com.  38.7;  Perkins  «.  Bradley,  1  6  4  Bla.  Com.  387;  see  also  33  &  34  Vic. 
Hare,  219,  228;  but  a  colorable  alienation      c.  23,  §  1. 

to   avoid  a  forfeiture  would  be  void  as         «  Ld.  Red.  232. 

against  the  Crown,  1  Hare,  227;  and  see  '  9  Geo.  IV.  c.  32,  §  3. 

Bullock  V.  Dodds,  2  B.  &  Aid.  258 ;  Chowne  s  gee  Williams,  Pers.  Prop.  44 ;  AnAposi, 

V.  Baylis,  31  Beav.  351 ;  Saunders  v.  War-  p.  58. 

ton,  9  Jur.  N.  S.  570,  V.  0.  S.  ^  See  Re  Harrop,  3  Drew.  726. 

2  Office  found  was  abolished  by  22  &  23  10  Lewin  on  Trusts,  26. 

Vic.  0.  21,  §  25.  11  1  Jarm.  Wills,  33;  2  Prideaux,  Conv. 

8  Bullock  e.  Dodds,  2  B.  &  Aid.  258.  268. 

i  i  Bla.  Com.  387;   Perkins  ».  Br»dley, 
1  Hare,  219. 
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Ch.  ni.  §  3. 
•— Y ' 


Appointment 
of  adminis- 
trator of 
property  of 
convict;  33  & 
34  Vic.  C.23, 


Powers  of 
administra- 
tor; 33  &  34 
Vic.  c.  23,  §§ 
10,  18,  30. 


Appointment 
of  interim 
curators  and 
their  powers; 
33  &  34  Vic. 
c.  23,  §§  21- 


him  at  the  time  of  H&  conviction,^  or  which  afterwards  accrued  to 
him,  before  the  term  of  punishment  expired,  was  forfeited  to  the 
Crown,^  including  personal  property  held  in  trust  for  him,'  and 
a  vested  mterest,  in  i-emainder,  in  the  proceeds  of  land  actually 
converted;^  but  not  a  contingent  legacy,  where  the  event  on 
which  the  contingency  depended  did  not  happen  till  after  the 
punishment  had  been  endured;^  nor  a  vested!  interest,  in  re- 
mainder, in  land  directed  to  be,  but  not  actually  converted ;  ^  and 
where  land  to  which  an  infant  was  entitled  was  taken  under  a 
local  Act,  and  the  purchase-money  paid  into  Court  by  reason  of 
his  infancy,  and  he  was  afterwards  convicted  for  felony,  and  sen- 
tenced to  seven  years  transportation,  it  was  held,  on  the  expira- 
tion thereof,  that  he  was  entitled  to  the  money  as  realty.' 

An  administrator  of  the  property  of  any  convict  may  be  ap- 
pointed by  the  Crown ;  and,  upon  his  death,  or  revocation  of  his 
appointment,  a  new  administrator  may  be  appointed,  who  will  be 
the  successor  in  law  of  the  former  administrator ;  and  all  property 
vested  in,  and  powers  given  to,  the  former  administrator  devolve 
upon  and  vest  in  the  new  administrator,  who  is  bound  by  all  the 
acts  of  the  former  administrator.' 

Upon  the  appointment  of  the  administrator,  all  the  real  and 
personal  property,  including  choses  in. action,  to  which  the  convict 
is,  at  the  time  of  his  conviction,  or  becomes,  while  subject  to  the 
act,  entitled,  (except  property  acquired  by  him  while  at  large 
under  any  license  °),  vests'  in  the  administrator ;  i"  who  has  absolute 
power  to  deal  therewith."  The  convict,  or  any  person  claiming  an 
interest  in  the  property,  cannot  call  in  question  any  actH  bond  fide 
done  by  the  administrator ;  ^^  and,  subject  to  the  powers  and  provis- 
ions of  the  Act,  the  propei-ty  is  to  be  preserved  and  held  in  trust 
by  the  administrator;  and,  on  the  convict  ceasing  to  be  subject  to 
the  Act,  is  to  revert  to  him,  his  heirs,  executors,  or  administrators.'' 
If  no  administrator  is  appointed,  an  ad  interim  curator,  who  has, 
in  general,  the  same  power  as  the  administrator,  may  be  appointed. 


1  No  forfeiture,  however,  followed  con- 
viction under  the  10  &  11  Vic.  c.  82,  §  12 ; 
18  &  14  Vic.  c.  37 ;  or  18  &  19  Vic,  c.  126. 

2  4  Bla.  Com.  387;  Roberts  *.  Walker, 
1  E.  &  M.  752. 

3  Lewin  on  Trusts,  581.  •     . 
<  He  Thompson,  22  Beav.  506. 

6  Stokes  V.  Holden,  1  Keen,  145,  158. 

6  Re  Thompson,  22  Beav.  506. 

'  -Be  Harrop,  3  Drew,  726.  By  6  &  7 
Vic.  c.  7,  §  3,  convicts  holding  tickets  of 
leave  are  enabled  to  hold  personal  prop- 
erty, and  to  maintain  actions  in  respect 
thereof,  while  their  tickets  remain  un- 
revoked. 

8  33  &  34  Vic.  c.  23,  §  9. 

9  38  &  34  Vic.  c.  23,  §  30. 
m  33  &34Vic.  c.  23,  §10. 


"  33  &  34  Vic.  c.  23,  §  12.  The  ad- 
ministrator may  pay  out  of  the  property 
the  costs  of  the  prosecution,  and  of  execut- 
ing the  Act  (§  13) ;  and  the  debts  and 
liabilities  of  the  tonvict,  and  may  deliver 
any  property  coming  to  his  hands  to  any 
person  entitled  to  it  (§  14)  ;  and  may  out 
of  the  property,  make  compensation  to  any 
person  defrauded  by  the  criminal  or  fraud- 
ulent acts  of  the  convict  (§  15). 

12  33  &  34  Vic.  0.  28,  §  17. 

18  83  &  84  Vic.  c.  ?3,  §  18.  Unless 
otherwise  ordered,  the  costs  as  between 
solicitor  and  client,  and  the  charges  and  ex- 
penses of  the  administrator  incuiTed  in 
reference  to  the  property,  are  a  first  charge 
thereon;  33  &  34  Vic.  c.  28,  §  20. 
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and  fi'om  time  to  time  remoTed  ;^  and  all  judgments  or  orders  for 
payment  of  money  may  be  executed  against  the  property  in  the 
hands  of  the  interim  curator,  or  of  any  person  who  may  have, 
■without  legal  authority,  taken  possession  of  the  property  of  the 
convict ;  ^  and  all  judgments  or  orders  may  be  executed  by  writ 
of  scire  facias  against  property  vested  in  the  administrator.* 

Proceedings  may  be  taken  by  summons  to  make  any  adminis- 
trator or  interim  curator  account,  before  the  property  reverts  to 
the  convict;^  and,  subject  to  the  provisions  of  the  Act,  the  admin- 
istrator or  interim  curator  is  liable,  when  the  convict  ceases  to 
be  subject  to  the  Act,  to  account  for  all  property  received  by  him.^ 

Conviction  is  taken  advantage  of  by  plea,  and  it  seems  that  such 
a  plea  would  be  judged  with  the  same  strictness  as  if  it  were  a 
plea  at  Law.^ 

In  order  to  bar  a  plaintiff's  suit  on  the  ground  of  an  offence 
committed,  it  is  not  always  necessary  to  show  an  attainder  or  con- 
viction; Tor  if  a  plea  goes  to  show  that,  in  consequence  of  an  offence 
committed,  no  title  ever  vested  in  the  plaintiff,  conviction  of  the 
offence  is  not  essential  to  the  plea.'' 

Where  a  judgment  pronounced  upon  a  conviction  for  treason  or 
felony,  is  falsified  or  reversed,  all  former  proceedings  are  absolutely 
set  aside ;  and  the  party  stands  as  if  he  had  never  been  accused  f 
and  he  may,  therefore,  sue  in  a  Court  of  Equity,  in- the  same  man- 
ner that  he  might  have  done  if  no  conviction  had  taken  place. 

The  disquaUfication  arising  from  a  tionviction  may  also  be  obvi- 
ated,by  the  Queen's  pardon ;  or  by  enduring  the  punishment  im- 
posed.^ A  pardon  formerly  could  only  have  been  granted  under 
the  Great  Seal ;  but  now,  a  warrant  under  the  Royal  sign  manual, 
countersigned  by  one  of  the  Principal  Secretaries  of  State,  grant- 
ing a  free  pardon  and  the  prisoner's  discharge  under  it,  or  a  condi- 
tional pardon,  and  the  performance  of  such  condition,  is  as  effectual, 
as  a  pardon  under  the  Great  Seal.'"' 

There  is  a  great  difference  between  the  effect  of  a  pardon  and 
of  a  reversal.  In  the  case  of  a  reversal,  the  party  is,  as  we  have 
seen,  in  all  respects,  replaced  in  the  same  condition  that  he  was  in 
before  the  commencement  of  the  proceedings ;  but  a  pardon  has 
not  that  effect.^^ '  Thus,  a  person  who  has  been  convicted  and  par- 
doned cannot  sue  upon  any  right  accrued  to  him  before  his  pardon, 
although  he  may  for  a  right  accrued  afterwards.^'^ 


Ch.  III.  §  3. 


Execution  of 
decrees  and 
orders  against 
property  of 
convict;  33  & 
34  Vic.  c.  23, 
§27.  ■ 

Liability  of 
administrator 
and  interim 
curator;  33  & 
34  Vic.  c.  23, 
§§  28,  29. 

Conviction : 
liow  talcen 
advantage  of. 


Plea,  that  the 
act  under 
which  plain- 
tiff derives 
title  was 
criminal. 


Effect  of  re- 
versal of 
attainder. 


Effect  of  a 
pardon. 


Difference 
between  par- 
don and  re- 
versal. 


i  33  &  34  Vic.  c.  23,  §§  21-26. 

2  As  to  enforcine  decrees  and  orders,  see 
post  Chapter  XXVI. 

3  33  &  34  Vic.  c.  23,  §  27. 
*  S3  &  34  Vic.  c.  23,  §  28. 
6  S3  &  34  Vic.  c.  23,  §  29. 

6  Ld.  Red.  229 ;  and  see  Bm'k  v.  Brown, 
2  Atk.  S97. 

7  Fall  V.  ,    May,   1782,  Ld.   Red. 

2S3. 


8  4  Bla.  Com.  S9S. 

»  33  &  34  Vic.  c.  23,  §  7.  Formerly  in 
the  case  of  a  capital  felony,  enduring  the 
punishment  did  not  have  the  effect  of  a 
pardon;  see  9  Geo.  IV.  o.  32,  §  3. 

10  6  Geo.  IV.  c.  25,  §  1;  7  &  8  Geo.  IV. 
0.  28,  §  13. 

11  4  Bla.  Com.  402. 

12  1  Com.  Dig.  Abatement,  E.  3. 
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Ch.  III.  §  i. 


Eifect  of  con- 
ditional par- 
don; 

transporta- 
tion. 


Where  a  pardon  is  conditional,  the  effect  of  the  ■  conviction  is 
not  removed  until  the  condition  has  been  performed;  and  a  felon 
who  has  been  sentenced  to  transportation^  is  not  restored  to  his 
civil  rights  until  the  term  of  his  transportation  has  expired,^  and 
therefore  it  was  held,  that  personal  property  which  did  not  belong 
to  a  felon  at  the  time  of  his  conviction,  but  which  accrued  to  him 
afterwards  during  the  time  of  his  transportation,  was  forfeited  to 
the  Crown.' 


Bankrupts 
are  under  no 
personal 
disability. 


May  have 
discovery  in 
equity  where 
sued  at  law; 


Section-  IV.  —  Bankrupts. 

The  disability  to  maintain  a  suit  on  account  of  alienage,  out- 
lawry, and  attainder,  or  conviction,  arises  "partly  from  the  plaintiff 
being  personally  disqualified,  and  partly  from  his  not  being  capable 
of  holding  the  property  which  is  the  object  of  the  suit.  The  dis- 
ability accruing  from  bankruptcy  arises  from  the  latter  cause  only, 
or  rather  from  the  fact  that,  by  the  bankruptcy,  all  the  bankrupt's 
property,  whether  in  possession  or  action,  is  vested  in  the  trustee 
of  his  property,*  and  a  bankrupt,  even  though  uncertificated  or  un- 
discharged, is  not  personally  disqualified  from  suing ;  and  may,  in  ' 
many  cases,  sustain  suits  either  at  Law  or  in  Equity.^ 

Thus,,  under  the  former  Bankrupt  Law,  a  bankrupt  who  had  not 
obtained  his  certificate  was  allowed  to  file  a  bill  to  restrain  a  nui- 
sance, or  the  infliction  of  any  inj  ury  of  a  private  or  particular  nature, 
without  making  his  assignees  parties ;  ^  and  where  sued  at  law  upon 


1  Under  8  Geo.  III.  c.  15. 

2  Bullock  V.  Dodds,  2  B.  &  Aid.  258; 
and  see  4  Bla.  Com.  400;  Gully's  case, 
Leach's  Crown  Law,  99.  As  to  the  remis- 
sion of  transportation,  see  5  Geo.  IV.  o. 
84,  §  26;  Gough  v.  Davies,  2  K.  &  J.  623. 

3  Roberts  ».  Walker,  1  R.  &  M.  752, 
766.  Transportation  is  abolished  by  20  & 
21  Vic.  c.  3,  and  penal  servitude  substituted 
by  16  &  17  Vic.  c.  99 ;  and  see  27  &  28  Vic. 
c.  47. 

*  Py  the  Bankrupt  Act,  1869  (32  &  38 
Vic.  c.  71),  §  17,  the  property  of  the 
bankrupt  is, immediately  upon  the  adjudi- 
cation, to  vest  in  the  Registrar,  and  is,  on 
the  appointment  of  a  trustee,  fortliwith  to 
pass  to  and  vest  in  tlie  trustee.  As  to  the 
appointment  of  trustee,  see  §  14.  As.  to 
release  of  trustee,  see§§  61-53  ;  as  to  de'ath 
and  removal  of  trustee  and  suits  by  and 
against  him,  see  §  83.  As  to  liquidation  by 
arrangement,  see  §  125.  As  to  composition 
with  creditors,  see  §§  126, 127.  See  also 
the  Liquidation  Act,  1868  (31  &  32  Vic.  c. 
68).  As  to  entering,  under  former  Bank- 
rupt Law,  a  suggestion  on  the  death  or 
removal  of  an  assignee  plaintiff,  see  Lloyd 
■0.  Waring,  1  Coll.  636 ;  Man  t).  Eicketts,  7 
Beav.  484;  9  Jur.  1103;  1  Phil.  617;  and 
see  16  Beav.  440. 

.  6  See  Herbert  v.  Savers,  5  Q.  B.  978; 
Calvert  on  Parties,  199  e(  seo. ;  Story  Eq. 
PI.  §§495,  726;  Elderkin  w.  Elderkin,  1 


Root,  139;  Billiard  B.  &  I.  384.  for  in- 
stances in  which  bankrupts  have  been 
allowed  to  sue  at  law,  see  Perkin  ». 
Proctor,  2  Wils.  382 ;  Summersett  v.  Jar- 
vis,  6  Moore,  56;  3B.  &  B.  2;  Coles  ». 
Barrow,  4  Taunt.  754;  Chippendale  v. 
Tomlinson,  4  Doug.  318 ;  "l  Cooke's  B.  L. 
428;  Silk  v.  Osborne,  2  Esp.  140;  see  Sel- 
wyn's  N.  P.  Sup.  323 ;  Evans  i).  Brown,  1 
Esq.  170;  Fowler  v.  Down,  1  Bos.  &  P. 
44;  Laroche  v.  Wakertan,  Peake,  190; 
Webb  V.  Ward,  7  T.  R.  296;  Webb  v. 
Fox,  7  T.  R.  391;  Clarke  i).  Calvert, 
3  Moore,  96;  Cumming  v.  Roebuck,  1 
Holt  N.  P.  172;  Lincoln  ».  Bassett,  9 
Gray,  355 ;  Merricks  Estate,  5  Watts  &  S.  1. 
A  bankrupt  can  in  his  own  name  main- 
tain a  suit  brought^before  he  was  declared 
a  bankrupt,  for  a  wrong  done,  unless  his 
assignee  should  interpose  an  objection. 
Sawtelle  v.  Rollins,  23  Maine,  196;  Tun- 
no  V.  Edwards,  3  Brev.  510;  Kirwan  v, 
Latour,  5  H.  &  John.  289;  Hayllar  v. 
Sherwood,  2  Nev.  &  M.  401.  A  claim  for 
an  injury  done  to  a  party  by  the  faegligence 
of  another  did  not  pass  by  an  assignment 
of  his  estate  under  the  insolvency  laws  of 
Massachusetts  bel'ore  the  recovery  of  judg- 
ment. Stone  V.  Boston  and  Maine  Riui- 
road,  7  Gray,  539. 

*  Semple "».  Lpndon  &  Birmingham  Rail- 
way Company,  9  Sim.  209. 
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a  bond  or  note,  he  has  been  allowed  to  file  a  bill  of  discovery,  in    Ch.  hi.  §  4. 
order  to  obtain  proof  that  such  bond  or  note  was  fraudulently  pro-  ^ 

cured,  the  specific  relief  prayed  is,  however,  material  in  determin- 
ing whether  the  assignee  is  a  necessary  party  to  the  bill ;  for  where 
it  prayed  that  the  instrument  upon  which  an  insolvent  debtor  was 
sued  at  law  might  be  delivered  up,  the  assignee  was  considered 
a  necessary  party  ;'^  where,  also,  persons  claiming  to  be  creditors  of 
bankrupts,  instead  of  .seeking  relief  in  the  bankruptcy,  brought  an 
action  against  the  bankrupts,  and  the  bankrupts  filed  a  bill  seeking 
a  discovery  in  aid  of  their  defence  to  the  action,  and  praying  that 
the  accounts  between  them  and  the  plaintifis  at  Law  might  be 
taken,  and  that  the  plaintiffs  at  Law  might  pay  the  balance,  a 
plea  of  bankruptcy  was  overruled ;  tne  Court  being  of  opinion  that 
the  bankrupts  were  entitled  to  the  discovery  and  account,  although  but  not  relief. 
they  were  not  entitled  to  that  part  of  the  prayer  which  sought  the 
payment  to  them  of  the  balance.^ 

In  general,  however,  a  bankrupt,  although  he.  is  by  law  entitled  Cannot  sae 
to  the  surplus  of  his  estate  which  remains  after  payment  of  his  any'ramerty 
•  debts,  cannot  bring  a  bill  in  equity  for  any  property  which  is  which  is 
vested  in  the  trustee  under  the  adjudication,  even  though  there  their  as- 
may  be  collusion  between  them  and  the  persons  possessed  of  the  t};^"^^'  ^^n^, 
property ;  ^  thus,  where  a  bill  was  filed  by  a  bankrupt  to  recover  sion  between 
property  due  to  his  estate,  stating  that  the  commission  against  him  and  the  trus- 
was  invalid,  and  that  there  was  a  combination  between  his  assignees  ^^  ^^  o-^- 

16^60.  •  or 
and  the  debtor,  to  which  a  demurrer  was  put  in,  Sir  John  Leach  adjudication 

V.  C.  allowed  the  demurrer:  saying,  that  if  it  had  been  true  that  ™™li'i! 
the  commission  was  invalid,  the  plaintiff  ought  to  have  tried  its 
validity  by  an  action,  and  could  not  by  bill  impeach  the  commis- 
sion ;  and  that  if  there  were  a  combination  between  the  debtor  and 
his  assignees,  his  proper  course  was  to  apply,  by  petition,  to  have 
the  assignees  removed  and  new  assignees  appointed.^ 

In  the  case  of  Seaih  v. ,  Chadwick,^  the  question  arose,  whether  nor  can  the 
creditors  of  an  insolvent,  under  the  Insolvent  Debtor's  Act,^  could  °'^  '*"^' 
maintain  a  suit  respecting  property,  or   rights   alleged   to  have 
belonged  to  the  insolvent,  and  to  be  vested  in  his  assignee,  upon 

an  allegation  of  collusion  between  the   assignee   and   the   party 

• 

1  Balls  V.  Strutt,  1  Hare,  146 ;  Meddow-  and'see  Lewin  on  Trusts,  180- 185 ;  12  &  13 
crofts.  Campbell,  13  Beav.  184.  Vic.  c.  106,  §  130. 

2  Lowndes  v.  Taj-lor,  1  Mad.  423.    This  ■  *  Hammond  v.  Attwood,  3  Mad.  158 ;  see 
decision  was  afterwards  affirmed  on  appeal.  also  Yewens  ».  Robinson,  11  Sim.  105, 120. 
1  Mad.  425;  2  Rose,  432;  and  see  Govet  '\i.  6.2  Phil.  649;  and  see  Major  v.  Auck- 
Armitage,  2  Anst.  412 ;  ICaye  0.  Fosbrooke,  land  3  Hafe,  77;  Goldsmith  v.  Russell,  5 
8  Sim.  28.  De  G.,  M.  &  G.  547;  Tudway  v.  Jones,  1 

3  Property  belonging  to  the  bankrupt  as.  K.  &  J.  691,  and  cases  at  Common  Law 
factor,  executor,  or  trustee,  does  not  pass  there  cited ;  and  tlie  observations  of  Lord 
to  the  assignees.  Archbold's  IJ'kpcy,  328-  Cottenham  in  Rochfort  v.  Battersby,  2  H. 
333;  Ex  parte  Ellis,  1  Atk.  101;  Bennet  L.  Ca.  403,  409;  Davis®.  Snell,  28  Beav. 
V.  Davis,  2  P.  Wms.  316;  Ex  parti  Butler  321;  6  Jur.  N.  S.  1134;  2  De  G.,  F.  &  J. 
Amb.    74;  Exparte    Chion,  3  P.   Wms.  463. 

187,  n  (a);  Godfrey  v.  Furzo,  ib.  185;  Pen-         «  1  &  2  Vic.  c.  110;  5  &  6  Vic.  c.  116;' 
nell«.  Deffell,  4  De  G.,  M.  &  G.  372,  379;      7  &  8  Vic.  0.  96. 
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Ch.  m.  §  i.    against  whom  relief  is  prayed.    Lord  Cottenliam  reviewed  the 
^  various  cases  upon  the  subject,  and  from  his  judgment  it  appears, 

that  the  creditors  of  an  insolvent  cannot  under  such  circumstances 
sue,  and  that  the  same  principle  is  applicable  also  to  cases  in  bank- 
ruptcy; and  flirther,  that  there  is  no  distinction  in  this  respect 
between  bankrupts  or  insolvents  themselves  and  their  creditors,  or 
persons  claiming  under  them.l 
Bankrapt  In  Spragg  v.  Binkes^  it  was  held  by  Lord  Alvanley  M.  R.  that 

equiSr'for^th^  ^  bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage,  in 
surplus  of  his  respect  of  his  right  to  the  surplus  of  his  estate ;  and  in  JBenfield  v. 
Solomons,'  a  demurrer  was  allowed  to  a  bill  by  a  bankrupt  against 
a  mortgagee  of  estates  in  England  and  Berbice,  for  an  account  and 
payment  of  the  balance  to  the  assignees,  who  were  made  defendants 
and  charged  with  collusion. 
No  relief  in         It  may  be  here  stated,  that,  in  general,  the  Court  of  Chancery  will 
oSSinaWe^'^^  not  interfere  to  give  relief  in  cases  where  the  party  applying  might 
j^der  the        obtain  Ms  rights  by  proceeding  in  bankruptcy.*    In  Preston  v. 
*°     "^  ^'     Wilson,^  Sir  James  Wigram  Y.  C.  said,  "I  have  had  occasion  to 
consider  the  efiect  of  the  Bankrupt  Laws  in  excluding  the  jurisdic- 
tion of  this  Court,  in  cases  to  which  its  jurisdiction  would  otherwise 
extend ;  and  I  was  strongly  impressed  with  the  necessity  of  main- 
taining, to  the  fullest  extent  which  may  be  consistent  with  justice, 
the  exclusive  jurisdiction  of  the  Bankrupt  Courts,  in  cases  com- 
mitted to  their  administration.     The  jurisdiction  of  the  Commis- 
sioners of  Bankrupts  is  a  limited  jurisdiction.    They  have  not,  as 
this  Court  has,  an  original  and  general  jurisdiction,  within  jvhich 
cases  of  a  given  class  will  fall  of  themselves,  unless  by  some  special 
act  of  the  legislature  they  are  withdrawn  fl-om  it.    The  powers  of 
the  Commissioners  being  new,  and  derived  from  special  statutes, 
are  limited  by  these  statutes;"  and  his  Honor  added,  that  he  did 
not  find  any  express  powers  given  the  Commissioners  to  compel 
the  assignee  to  assign  a  surplus  to  the  bankrupt,  or  to  dismiss  a 
petition,  or  take  it  off  the  file,  in  a  case  like  that  before  him. 
But  suit  to       Accordingly,  the  plaintiff  was,  under  the  special  circumstances  of 

redeem  by         ,-,  ,       .  j.*  />    t      n   i  .  t. 

bankrupt,        the  case,  havmg  satisfied  all  his  creditors,  allowed'  to  maintain  a 
^creditors  suit  against  the  defendant,  as  mortgagee,  for  the  redemption  of  an 
allowed.'         estate  which  had  been  mortgaged  before  he  presented  his  petition 
to  the  Court  of  Bankruptcy,  under  the  5&6  Vic.  c.  116,"  notwith- 
standing the  objection  of  the  defendant  that  the  estate  of  the  plain- 
tiff (if  any)  was  vested  in  the  official  assignee.' 

1  See  Stoever  «•  Stoever,  9  Serg.  &  R.      L.  JJ.;  Stone  v.  Thomas,  L.  R.  5  Ch.  Ap. 
434;  Griswoldu  McMillan,  11  111.  690.  219,  L.  C;  Phillips  v.  Furber,  18  W.  E. 

8  9  Ves.  77,  82; and  Smith ».  Moffatt,  L.  W.  N.  (18671  191  V  C  S 

R.  1  Eq.  397;  12  Jur.  N.  S.  22,  V.  C.  W.  65  Hare,  185,  i92."     "     ' 

insv  r  p*"!    p'^nl°'.'"'-oS:  i^T®?''  "Repealed  by    the    Bankruptcy    Act, 

•  I  n^'  S:  J  ■  'r^-  ?■  !  ^^-  ■*? •  *?"'  ^-  ^^-  i  18"  (24  &  25  Vio.  0.   134)   §   230,  and 

Belli).  Bird,  L.  E.  6  Eq.  636,  V.  C.  G.;  Schedule  G. 

Martmi).  Powning,  L.  &.  4  Ch.  Ap.  366,  1  Preston  v.  Wilson,  5  Hare,  185;  and 
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As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting    Ch.  III.  §  4. 
property  vested  in  bis  assignees  under  tbe  bankruptcy,  so  it  has  ^ 

been  held,  that  be  cannot  maintain  a  suit  against  bis  assignees  for  Bankrupt 
an  account  of  tbeir  receipts  and  payments  under  tbe  bankruptcy,  trustee  for  an 
and  for  payment  of  tbe  surplus.    This  doctrine  was  clearly  laid  a''<=<»™'^; 
down  by  Lord  Eldon,  and  bas  since  been  acted  upon.^ 

It  is  to  be  observed,  tbat  whatever  property  a  bankrupt  bas,  or  nor  for  prop- 
to  use  a  technical  expression,  may  depart  with,  becomes,  upon  ^^ty  abroad, 
bankruptcy,  the  property  of  the  assignees,  who  are  to  have  it  for 
the  benefit  of  the  creditors ;  and  the  circumstance  of  such  property 
being  in  a  foreign  country,  where  the  bankrupt  laws  of  this  country 
do  not  prevail,  makes  no  difierence j  so  that  a  bankrupt  cannot 
maintain  a  suit  in  this  country,  even  tbough  the  property  in  respect 
of  which  the  suit  is  instituted  is  in  another  country.^ 

The  rules  with  regard  to  bankrupts  applied,  by  analogy,  to  per-  insolvents 
sons  who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Acts,  ^L'?^^!'!"^ 

'    assignees  tor 

who  were  equally  considered   as  being  devested  of  all  right  to  surplus  of 
maintain  a  suit  in  respect  of  any  surplus  to  which  they  might      ^""^^aes, 
eventually  be  entitled ; '  but  ttese   provisions   are   no  longer  in 

force;*  and  all  persons,  whether  traders  or  non-traders,  are  now  j.,j 

subject  to  the  bankrupt  laws.^  '' 

But,  although  neither  bankrupts  nor  insolvent  debtors  can  sue  Secm,  per- 

in  respect  of  their  interest  in  the  surplus  of  the  property,  yet,  as  thev  soiis  claiming 

,  .  .,  ,  .  ,  i        i,        .         ■  surplus  under 

have  such  an  mterest  in  the  surplus  as  is  capable  of  assignment,  an  assign- 
it  seems  that  the  persons  claiming  under  such   assignments,  if  b^kruptor 
made  for  valuable  consideration,  may  maintain  bills  respecting  insolvent. 
them.    This  appears  to  have  been  the  opinion  of  Lord  Alvanley 
M.  R.  in  Spragg  v.  Birikes^-  though  his  lordship  seems  to  have 
doubted  whether  the  Court  had  not  gone  too  far  in  permitting 
such  assignments,  and  to  have  held  that  a  party  could  not  parcel 

see  Wearing  v.  Ellis,  6  De  6.,  M.  &.  G.  Sturgis,  3  De  G.  &  J.  506;  5  Jur.  N.  S. 

696;  2  Jur.  N.  S.  204,  1149.    It  has  been  476;  Troup  v.  Ricardo,  10  Jur.  N.  S.  859; 

held  that  an  insolvent  debtor  who  has  12  W.  K.  1135,  M.  R. ;  13  W.  R.  147,  L.  C; 

made  a  general  assignment,  may  on  proof  10  Jur.  N.  S.  1161,  L.  C. ;  Smith  v.  Moffatt, 

of  his  paying  all  debts  due  at  the  time  of  L.  R.  1  Eq.  397;  12  Jur.  N.  S.  22,  V.  C. 

his  discharge,  bring  ejectment  in  his  own  W.;    Roberts  v.  Moreton,  W.  N.   (1869) 

name,  for  lands  assigned  by  him,  without  28;  17  W.  R.  397,  V.  C.  J.    As  to  insol- 

any  formal  re-assignment.    Power  v.  Hoi-  vents  under  5  &  6  Vic.  c.  116,  see  Wearing 

man,  2  Watts,  218.    A-s  to  disclaimer  by  v.  Ellis,  6  De  G.,  M.  &  G.  596;  2  Jur.  N. 

the  assignees  in   a:   foreclosure    suit,  see  S.  204,  1149.     A  suit  for  administration 

Ford  V.  White,  16  Beav.  120.  of  a  deceased  insolvent's  estate  maybe  in- 

1  Saxton  u.  Davis,  18  Ves.  72,79;  Tarle-  stituted  by  a  scheduled  creditor.  Gals- 
ton  V.  Hornby,  1  T.  &  C.  Ex.  172,  188;  worthy  V.  Durrant,  2  De  G.,  F.  &  J.  466; 
Smith  V.  Moffatt,  L.  R.  1  Eq.  397;  12  Jur.  7  Jur.  N.  S.  113;  29  Beav.  277;  6  Jur.  N. 
N.  S.  22,  V.  C.  W.;  see  Lincoln  v.  Bassett,  S.  743;  see  Smith  v.  Muffntt,  L.  R.  1  Eq. 
9  Gray,  365.  397;  12  Jur.  N.  S.  22  V.  C.  W. 

2  Sill  J).  Worswick,  1 H.  Bl.  665 ;  Hunter  ^  The  Bankruptcy  Repeal  and  Insolvent 
V.  Potts,  4  T.  R.  182;  Phillips  v.  Hunter,  Courts  Act,  1869  (82  &  33  Vic.  o.  83)  §20, 
2  H.  Bl.  402;  Benfield  v,  Solomons,  9  Ves.  and  schedule. 

77,  and  see  iJe  Blithman,  L.  R.  2  Eq.  23,  6  The  Bankruptcy  Act,  1869,  32  &  33 

M.  R. ;  35-  Beav.  219.  Vic.  o.  71,  §  6., 

3  Gill  «.   Fleming,  1  Ridg.  P.  C.  431;  -65  Vea.  683,  589;  Cook  ».  Sturgis,  3  De 
Spragg  «.  Binkes,  5  Ves.  683;  Dyson  ®.  G.  &  J.  506;  5  Jur.  N.  S.  475. 
Hornbyi  t  De  G.,  M.  &  G.  1;  Cook  «. 
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Ch.  in.  §  4. 


Discharged 

bankrupt 

may  sue  for 

subsequently 

acquired 

property; 

difference,  in 
this  respect, 
between  a 
bankrupt  and 
an  insolvent. 


When  bank- 
ruptcy or 
insolvency 
should  be 
taken  advan- 
tage of  by 
demurrer; 


when  by  plea. 


Form  of  plea. 


out  a  right  in  accounts  to  be  taken  to  different  persons,  so 
that  every  one  of  these  persons  might  file  a  hill  pro  interesse  sud. 

The  disability  of  a  banki-upt  to  maintain  a  suit,  does  not  apply  to 
a  bankrupt  who  has  obtained  his  order  of  discharge,  where  he  is 
suing  in  respect  of  property  acquired  after  his  order  of.  discharge 
has  taken  effect. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  far  as 
regards  the  right  to  sue  for  property  acquired  previous  to  his  dis- 
charge, was  similar  to  that  of  a  bankrupt  whose  order  of  discharge 
has  taken  effect ;  but  there  was  a  material  difference  in  their  situa- 
tions with  regard  to  after-acquired  property.  A  bankrupt  may,  as 
we  have  seen,  after  his  order  of  discharge  has  taken  effect,  become 
entitled  to  property  in  the  same  manner  that  he  might  before  his 
bankruptcy ;  ■'  but  in  the  case  of  an  insolvent  debtor,  his  ftiture 
property  wa^  made  liable  to  the  payment  of  his  debts  contracted 
before  his  discharge. 

The  proper  course  by  which  to  take  advantage  of  the  bankruptcy 
or  insolvency  of  the  plaintiff  in  a  suit,  where  such  bankruptcy  or 
insolvency  has  occurred  previously  to  the  filing  of  the  bill,  is  by 
demurrer,  if  the  fact  appears  upon  the  bill ;  ^  and  if  the  fact  does 
not  so  appear,  it  should  be  pleaded.  In  bowser  v.  Hughes^ 
which  was  the  case  of  a  plea  to  a  bill  by  an  insolvent  debtor  against 
his  assignees,  and  a  debtor  to  the  estate,  the  facts  stated  in  the 
plea  appeared  upon  the  face  of  the  bill,  and  yet  the  plea  was  held 
good ;  and  it  has  been  held,  that  as  at  Law  any  matter  which 
arises  between  the  declaration  and  the  plea  may  be  pleaded,  so 
bankruptcy  or  other  matters  arising  between  the  bill  and  plea  may 
be  pleaded  in  Equity.* 

In  pleading  bankruptcy  it  was  the  rule  that  all  the  facts  should 
be  stated  successively  and  distinctly;  and  it  was  not  sufficient  to 
say  that  a  commission  or  fiat  of  bankruptcy  was  duly  issued  against 
the  plaintiff,  under  which  he  was  duly  found  and  declared  a  bank- 
rupt, and  that  all  his  estates  and  effects  had  been  duly  transferred 
to  or  become  vested  in  the  assignees ;  °  a  plea  of  bankruptcy  must 
have  stated  distinctly  the  trading,  the  contracting  debts,  the  peti- 
tioning creditor's  debt,  the  act  of  bankruptcy,  the  commission  or 
fiat,  and  that  the  plaintiff  had  been  found  bankrupt;  but  it  maybe 
doubted  how  far  this  rule  would  now  be  strictly  enforced.^ 

the  order  is  not  recalled  or  suspended  on 
appeal,  Re,  Laforest,  9  Jur.  N.  S.  851;  11 
W.  E.  738,  L.  C. 

2  Benfield  «.  Solomons,  9  Tes.  77,  82; 
Story  Eq.  PI.  §  495. 

3  1  Anst.  101. 
*  Turner  v.  Robinson,  1  S.  &  S.  3;  Ser- 

grove  V.  Mayhew,  2  M'N.  &  G.  97;  Lane 
V.  Smith,  14  Beav.  49. 

5  Carleton  v.  Leighton,  3  Mer.  667,  671; 
Lane  v.  Smith,  14  Beav.  49. 

«  See  Pepper  v.  Henzell,  2  H.  &  M.  486; 


1  Under  the  Bankruptcy  Act,  1861,  since 
repealed  by  the  32  &  83  Vic.  c.  83,  §  20, 
and  Schedule,  the  Court  might,  however, 
grant  the  order  of  discharge,  sub.jeot  to 
any  condition  touching  after-acquired  prop- 
erty of  the  bankrupt;  see  24  &  25  "Vic.  c. 
134,  §  169,  rule  3;  and  see  Ex  parte, 
GrifBths,  10  Jur.  N.  S.  785,  787,  L.  C. 
Property  coming  to  the  bankrupt,  IJetween 
the  lime  of  pronouncing  the  order  of  dis- 
charge and  the  time  allowed  for  appealing 
therefrom,  belongs  to  the  bankrupt,  when 
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With  respect  to  the  bankruptcy  of  the  plaintiff  after  the  eom- 
mencement  of  a  suit,  or  after  plea  and  answer  put  in,  it  seems  that 
the  bankruptcy  of  a  sole  plaintiff  does  not  strictly  cause  an  abate- 
ment, but  renders  the  suit  defective ;  ^  or,  according  to  the  language 
of  Lord  Eldon,  in  Mandall  v.  Mumford^  "  this  Court,  without 
saying  whether  bankruptcy  is  ov  is  not  strictly  an  abatement,  has 
said  that,  according  to  the  course  of  the  Court,  the  suit  is  become 
as  defective  as  if  it  was  abated."  * 

■  The  result  in  practice  of  the .  above  principle  is,  that  if  the 
assignees  .of  a  bankrupt,  sole  plaihtiff,  desire  to  prosecute  the  suit, 
they  must  obtain,  on  motion  or  petition  of  course,  an  order  enabling 
them  so  to  do.*  And  upon  the  non-prosecution  of  a  suit  in  which 
the  plaintiff  has  become  bankrupt,  the  defendant,  if  he  wishes  to  get 
rid  of  the  suit  entirely,  must  adopt  a  course  of  proceeding  analogous 
to  that  pursued  where  the  plaintiff  obtains  an  injunction  and  dies; 
in  which  case,  the  defendant  may  move  that  the  injunction  be  dis- 
solved, unless  the  representatives  of  the  deceased  plaintiff  revive 
within  a  certain  time;^  he  must  move  that  the  trustee  may, 
within  a  specified  time  (usually  three  weeks)  after  notice  of  the 
order,  take  proper  supplemental  proceedings  for  the  purpose  of 
prosecuting  the  suit  against  him ;  or  in  default  thereof,  that  the 
plaintiff's  bill  may  stand  dismissed ;°  w^here  the  bankruptcy  has 
taken  place  after  decree  the  motion  should  be  that  the  trustee  may, 
within  a  limited  time,  elect  whether  he  will  prosecute  the  suit, 
or  that  in  default  all  further  proceedings  should  be  stayed.' 

This  is,  however,  not  a  motion  of  course,  and  the  trustee  must 
be  served  with  the  notice  of  it.^    It  should  also  be  supported  by 

ask  to  stay  all  further  proceedings ;  Clarke 
V.  Tipping,  16  Beav.  12 ;  and  see  vVhitmore 
V.  Oxborrow,  X  Coll.  91;  and  an  applica- 
tion by  the  defendant  for  an  order  to  re- 
vive under  15  &  16  Vic.  o.  86,  §  52,  after 
decree,  was  refused.  Maw  «.  Pearson,  12 
W.  R.  701,  M.  U. ;  where  the  bankruptcy 
has  occurred  in  a  foreign  country,  see  Bour- 
baud  V.  Bourbaud,  12  W.  E.  1024,  T.  G.W. ; 
Clement  u.  Langthorn,  W.  N.  (1868),  181, 
186,  V.  C.  G.  For  forms  of  notice  of  mo- 
tion, see  Vol.  III.;  and  for  an  order  in  like 
case,  see  Seton,  1278.  The  same  practice 
should  be  followed  where  the  plaintiff  has 
executed  a,  trust  deed  under  the  Bank- 
ruptcy Act,  1861,  (24&25  Vice.  184); 
Price  V.  Kiokards,  L.  E.  9  Eq.  35,  V.  C.  J. 

'  Whitmore  v.  Oxborrow,  1  CoU.  91; 
Clarke  «.  Tipping,  16  Beav.  12. 

8  The  plaintiff  need  not  be  served; 
Brown  v.  Kogers,  22  July,  1869,  Reg.  Lib. 
2168,  V.  C.  J.,  where  the  order  was  di- 
rected to  be  drawn  up  without  notice  to 
the  plaintiff;  and  see  form  of  order,  Seton, 
1278,  No.  6.  See  cantray  Vestris  v. 
Hooper,  8  Sim.  57T);  see  also  Eandall  v. 
Mumford,  18  Ves.  424,  428;  Wheeler  ». 
Malins,  4  Mad.  171.  As  to  the  proper 
time  for  making  the  application,  see  Sharp 
V.  HuUett,  2  S.  &  S.  496. 


Ch.  III.  §  4. 


Bankruptcy 
of  plaintiff', 
after  suit 
commenced, 
renders  suit 
defective. 


Practice, 
where  sole 
plaintiff  be- 
comes bank- 
rupt: 

trustee  may 
obtain  order 
to  prosecute 
suit; 

otherwise, 
defendant 
may  move 
that  he  take 
supplemental 
proceedings 
within  a 
given  time, 
or  bill  stand 
dismissed ; 

or  proceed- 
ings stayed; 


and  the  Bankruptcy  Act,  1869  (32  &  33 
Vic.  c.  71),  §  10;  post,  p.  69;  but  see  Lane 
V.  Smith,  14  Beav.  49;  see  Lacy D.Eookett, 
11  Ala.  100;  Seaman  v.  Stoughton,  3 
Barb.  Ch.  344;  Stone  v.  Parks,  1  Chaud. 
60. 

1  Lee  V.  Lee,  1  Hare,  621 ;  see  Hobbs  v. 
Dane  Manuf.  Co.,  5  Allen,  581. 

2  18  Ves.  427. 

8  But  see  Sawtelle  v.  Rollins,  23  Maine, 
6;  EilliardB.  &L  397e«sej. 

^  Jackson  v.  Riga  Railway,  28  Beav.  75; 
for  forms  of  motion  paper  and  petition,  see 
Vol.  III. 

6  Wheeler  v.  Malins,  4  Mad.  171 ;  Lord 
Huntingtower  v.  Sherborn,  5  Beav.  380; 
Eobiiison  ».  Norton,  10  Beav.  484;  Fisher 
V.  Fisher,  6  Hare,  628;  2  Phil.  236;  Meik- 
1am  «.  Elmore,  4  De  G.  &  J.  208 ;  5  Jur. 
N.  S.  904;  Jackson  v.  Riga  Railway,  28 
Beav.  76;  Boucicaulti).  DelaSeld,  10  Jur. 
N.  S.  937;  12  W.  E.  1025,  V.  C.  W.;  10 
Jnr.  N.  S.  1063;  13  W.  E.'64,  L.  JJ.; 
Simpson  v.  Bathrust,  L.  R.  5  Ch.  Ap:  193, 
L  C 

6  See  Story  Eq.  PI.  §  349  and  note; 
Sedgwick  v.  Cleveland,  7  Paige,  287,  290; 
Garr  «.  Gower,  9  Wend.  649 ;  2  Barb.  Ch. 
Pr.  65,  66.  This  is  the  course  before  de- 
cree;  after   decree,    the   motion   should 
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but  cannot 
make  the 
ordinary  mo- 
tion to  dis- 
miss. 


Where  bank- 
rupt is  not 
sole  plaintiff, 
defendant 
may  move  to 
dismiss. 


Practice, 
after  injunc- 
tion granted. 


Trustees'  lia- 
bility to  costs. 


an  affidavit  of  the  facts  ;^  and  it  is  to  be  observed,  that  the  dismis- 
sal will  be  without  costs,  as  a  bankrupt  cannot  be  made  to  pay 
costs.2  Where,  however,  the  bankruptcy  takes  place  between  the 
hearing  and  judgment,  the  Court  will  not,  before  giving  judgment, 
compel  the  assignees  to  revive.' 

After  the  bankruptcy  of  the  plaintiff,  the  defendant  cannot  make 
the  ordinary  motion  to  dismiss;  and  in  /SeUas  r.  Dawson,*  liordi 
Thurlow  held  that  such  an  order,  pending  the  bankruptcy  of  the 
plaintiff,  was  a  nullity,  and. therefore  refused  to  discharge  one  ob- 
tained under  such  circumstances.' 

The  rule  of  practice,  by  which  a  defendant  is  required  to  give 
notice  to  the  trustee  in  the  case  of  the  bankruptcy  of  a  plaintiff, 
is  confined  to  the  case  of  a  sole  plaintiff,  who,  becoming  bankrupt, 
is  supposed  to  be  negligent  of  what  is  sought  by  the  bill,  and  the  . 
Could;,  to  prevent  surprise  and  save  expense,  requires  notice  to  be 
given  to  the  trustee;  but  there  is  no  instance  where  the  Court 
has  taken  upon  itself  to  interpose  the  rule  where  there  are  two 
plaintiffs,  one  of  whom  is  solvent  and  the  other  insolvent;  for  it 
is  ae  competent  to  the  solvent  plaintiff  as  it  is  to  the  trustee,  to 
rectify  the  suit.' 

In  the  case  of  an  injunction  granted  at  the  suit  of  a  plaintiff 
who  afterwards  becomes  bankrupt,  the  practice  which  has  been 
adopted  is  to  require  the  bankrupt  to  bring  the  trustee  before  the 
Court ;  and  the  Court  will  make  an  order  to  dissolve  the  injunc- 
tion and  dismiss  the  bill,  unless  the  trustee  shall  be  brought  before 
it  within  a  reasonable  time;  which  order,  it  seems,  may  be  served 
upon  'the  bankrupt  alone,  as  it  is  supposed  that  the  bankrupt  will 
find  the  means  of  giving  the  trustee  notice.*  Such  an  order  will 
also  be  without  costs. 

Where  the  trustee  elects  to  continue  the  suit  and  obtains  a  sup- 
plemental order  authorizing  him  to  prosecute  it,  he  becomes  hable 
to  the  costs  of  the  suit  from  the  commencement ; '  and,  where  the 
plaintiff  had,  previously  to  his  bankruptcy  and  the  supplemental 
order,  been  ordered  to  pay  the  costs  of  a  proceeding,  the  proceed- 
ings in  the  suit  were  stayed  until  the  payment  of  suck  costs.^ 


1  Porter  v.  Cox,  5  Mad.  80. 

2  Wheeler  v.  Malins,  4  Mad.  171 ;  Lee  v. 
Lee,  1  Hare,  621;  Meiklamc.  Elmore,  4  De 
G.  &  J.  208 ;  5  Jur.  N.  S.  904 ;  Boucicault  v. 
Delafield,  10  Jur.  N.  S.  937;  12  W.  E. 
1025,  V.  C.  W.;  10  Jur.  N.  S.1063;  13  W. 
E.  64,  L.  JJ. 

3  Boucicault  v.  Delafield,  12  W.  E.  8,  V. 
C.  W.  ' 

4  2  Anst.  458,  n. ;  S.  C.  nom.  Sellers  V. 
Dawson,  2  Dick.  738;  Eobinsoni).  Norton, 
10  Beav.  484.  The  inotion  cannot  be 
made  after  the  execution  by  the  plaintiff 
of  a  trust  deed  under  the  Bankruptcy  Act, 
1861 124  &  25  Vic.  c.  134);  Price  v.  Eick- 
ards,  L.  E.  9  Eq.  35,  V.  C.  J. 


5  Caddick  v.  Masson,  1  Sim.  601;  La- 
tham V.  Kenrick,  1  Sim.  502;  Kelmin- 
ster  V.  Pratt,  1  Hare,  632;  but  see  Wlird  «. 
Ward,  8  Beav.  379;  11  Beav.  159;  12  Jur. 
592. 

0  Eandall  v.  Mnmford,  16  Ves.  424,  428; 
Wheeler  v.  Malins,  4  Mad.  171.  It  would 
seem  that  under  the  present  practice  the 
trustee  should  be  served  with  notice  of  the 
motirfn. 

1  Poole  V.  Franks,  1  Moll.  78. 

8  Cook  V.  Hathaway,  L.  E.  8  Eq.  612, 
V.  C.  M. ;  and  see  Chap.  XIX,  §  1.  l?is-' 
missing  Bills  and  Staying  Proceeuings* 
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A  suit  does  not  abate  by  the  death  or  change  of  the  trustee    Ch.  in.  §  4. 
plaintiff,  but  the  Court  may,  upon  the  suggestion  of  such  death  or   '       '^       ' 
change,  allow  the  suit  to  be  prosecuted  in  the  name  of  the  surviv-  No  abate- 
ing  or  new  trustee.*    An  order  is  necessary  for  this  purpose,  which  change  of 
may  be  obtained  on  motion  or  petition  of  course.^  ^™^^^  pi»'°- 

It  was  formerly  necessary,  in  all  actions  where  the  assignees,  poj^gj 
either  as  plaintiffs  or  defendants,  claimed  property  under  the  bank-  practice,  as  to 
rupt,  to  prove  strictly  the  three  requisites  to  support  the  commis-  po°t  of"com!^ 
sion,  viz.,  the  trading,  the  act  of  bankruptcy,  and  the  petitioning  mission, 
creditor's  debt,  as  well  as  that  the  commission  was  regularly  issued, 
and  the  assignment  duly  executed  to  the  assignees.    Upon  failure 
of  proving  any  one  of  these  matters  (the  proof  of  which  added 
considerably  to  the  costs  of  an  acfJon,  and  was  often  difficult  to 
be  established  by  strict  rules   of ,  evidence),  the   assignees  were 
nonsuited,  and  thus  frequently  prevented  from  recovering  ^a  just 
debt  due  to  the  bankrupt's  estate.     To  provide  in  some  measure 
for  this  evil,  certain  provisions  were  contained  in  the  former  Bank- 
ruptcy Acts,  with  respect  to  what  should  be  considered  sufficient 
evidence  of  these  facts ;  but  many  difficulties,  and  much  discussion, 
ensued  under  these  provisions;    and  it  is  now  enacted,'  to  the  Present 
effect,  that  if  the  bankrupt  do  not  dispute  the  fiat  or  petition  ^J^of  "f'  1^^° 
within  certain  Umited  periods,  the  Gazette  shall  be  conclusive  evi-  adjudication, 
dence  of  the  bankruptcy,  as  against  the  bankrupt,  and  against  all 
persons  whom  the  bankrupt  might  have  sued  if  not  adjudged 
bankrupt;    and  even  the  circumstance  that  the  bankrupt  is  an 
infant,  will  not  prevent  the  Gazette  being  conclusive ;  *  and  it  is. 
also  enacted  to  the  effect,  that  in  any  action  or  suit,  other  than  an 
action  or  suit  brought  by  the  assignees  for  any  debt  or  demand  for 
which  the  bankrupt  might  have  sustained  an  action  had  he  not 
been  adjudged  bankrupt,  and  whether  at  the  suit  of  or  against  the 
assignees,  no  proof  shall  be  required  of  the  petitioning  creditor's 
debt,  or  of  the  trading,  or  act  of  bankruptcy,  respectively,  unless 
notice  be  given  that  these  matters  will  be  disputed.^ 

It  was  held  under  the  old  lavr,  that  where  the  defendants  to  a  Semble, 
suit,  brought  by  the  assignees  of  a  bankrupt,  were  infants,  they  an^cannoT**" 
would  be  entitled  to  dispute  the  validity  of  the  bankruptcy,  with-  dispute  valid- 
out  giving  the  notice  required  by  the  Act.     This  was  decided  by  imtcy.vrith- 

out  notice. 

1*12  &  13  Vic.  c.  106,  §  157.    This  sec-  6  12  &  13  Vic.  c.  106,  §§  234,  235;  Tay- 

tion  applies  only  to  the  case  of  trustees  lor  on  Evid.  §§  1656  A.,  1559 ;  Pennell  v. 

suing  as  plaintiffs,  see  Gordon  v.  Jesson,  Home,  3  Drew.  337 ;  and  see  Lee  v.  Den- 

16  Beav.  440 ;  the  practice  with  respect  to  nistoun,  29  Beav.  465,  where   Sir  John 

trustees  as  defendants  will  be  stated  in  the  Eomilly  M.  E.  held  the  provisions  to  be 

next  chapter;  and  see  Man  v.  Rickets,  1  inapplicable    to    the  present  practice  in 

Phil.  617;  Mendham  v.  Robinson,  1  M.  &  Chancery;  but,  in  exercise  of  the  general 

K.  217 ;  Lloyd  v.  Waring,  1  Coll.  536.  jurisdiction  which  the  Court  possesses  over 

■2  For  forms  of  motion  paper  and  peti-  pleadings,  gave  the  defendants  ten  days 

tion,  see  Vol.  III.  from  the  date  of  the  application,  within 

8  12  &  18  Vic,  c.  106,  §  238;  Taylor  on  which  to  give  notice  of  the  intention  to 

Evid.  §§  1477,  1556.  dispute. 

4  In  re  West,  3  De  G.,  M.  &  G.  198. 
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Ch.  ni.  §  5.  Sir  John  Leach  V.  C.  in  the  case  of  Bell  v.  Tinney^  in  which  a 
^"^ — '^ — '  bill  was  filed  by  the  assignees  of  a  bankrupt  to  set  aside  a  settle- 
ment which  had  been  made  by  the  bankrupt  upon  his  wife  and 
children.  The  words  of  the  present  statute  seem  to  be  sufficient 
to  meet  such  a  case,  and  render  it  clear  that,  even  as  against 
infant  defendants,  the  Gazette  shall  be  conclusive  evidence  of  the 
bankruptcy.^ 

Where  a  plaintiff,  suing  under  the  former  practice  as  assignee 
in  bankruptcy,  had  not  been  actually  appointed  assignee  at  the 
time  of  filing  the  bill,  but  before  the  hearing  he  was  so  appointed 
as  fi-om  a  date  antecedent  to  the  filing  of  the  bill,  it  was  held  that 
he  was  entitled  to  maintain  the  suit.* 


Section  V. — InfanAs. 

Disqualifioa-  W®  come  now  to  the  consideration  of  those  disqualifications 
tions  that  -which  incapacitate  a  person  fi-om  maintaining  a  suit  alone,  but  do  not 
from  suing  prevent  his  suing,  provided  his  suit  be  supported  by  another  per- 
alone.  g^j^     guch  disqualifications  arise  ffom  Infancy,  Idiocy,  Lunacy  or 

imbecility  of  mind,  and  Marriage.  With  respect  to  infants,  idiots, 
lunatics,  and  persons  of  weak  minds,  the  law  considers  that,  by 
reason  of  the  immaturity  or  imbecility  of  their  intellects,  they  are 
incapable  of  asserting  or  protecting  their  own  rights,  or  of  form- 
ing a  judgment  as  to  the  necessity  of  applying  for  protection  or 
redress  to  the  tribunals  of  the  country ;  it  therefore  requires,  that 
whenever  it  is  necessary  that  application  should  be  made  on  their 
behalf  to  a  Court  of  justice,  such  application  should  be  supported 
by  some  person,  who  may  be  responsible  to  the  Court  that  the 
suit  has  not  been  wantonly  .or  improperly  instituted.  With 
respect  to  married  women,  their  incapacity  does  not  arise  fi-om 
want  of  reason,  but  fi-om  the  circumstance  that,  by  the  law  of  this 
country,  the  property  of  aU  women  in  a  state  of  coverture  vests 
in  the  husband ;  the  consequence  of  which  is,  that,  as  a  general 
rule,  no  suit  can  be  maintained  by  the  wife  without  'her  husband 
being  made  a  party. 

In  consequence  of  their  incapacity,  persons  under  disability  are 
unable  to  compromise  their  rights  or  claims,  but  where  these  rights 
and  claims  are  merely  equitp,ble  the  Court  of  Chancery  may,  in 
general,  order  the  trust  property  to  be  dealt  with  in  whatever 
mode  it  may  consider  to  be  for  the  benefit  of  cesiuis  que  trust  who 

1  4  Mad.  372.  ing  been  duly  adjudged  a  bankrupt  and 

2  And  it  is  now  provided  that  the  pro-  of  the  date  of  the  adjudication.  The 
duction  of  a  copy  of  the  London  Gazette  Bankruptcy  Act,  1869  (32  &  38  Vic.  c.  71), 
containing  a  copy  of  the  order  of  the  §  10. 

Court  ofBankruptcy  adjudging  the  debtor  8  Barnard  v.  Ford,  Carrick  ».  Ford,  L. 

to  be  a  bankrupt,  is  conclusive  evidence       R.  4  Ch.  Ap.  247,  L.  JJ. 
in  all  legal  proceedings  of  the  debtor  hav- 
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are  under  disability ;  and  therefore  has  power  to  compromise  such    Ch.  hi.  §  5. 
rights  or  claims.^  ,  ^     ~' 

In  the  present   section,  the  attention  of  the  reader  will  be  Infancy: 
directed  to  the  peculiarities  in  the  practice  of  the  Court,  arising 
from  the  circumstance  of  the  party,  or  one  of  the  parties  suing, 
being  an  infant. 

The  laws  and  customs  of  every  country  have  fixed  upon  partic-  what  it  is. 
ular  periods,  at  which  persons  are  presumed  to  be  capable  of  acting 
with  reason  and  discretion.    According  to  the  law  of  this  country, 
a  person  is  styled  an  infant  until  he  attains  the  age  of  twenty-one 
years,  which  is  termed  his  full  age.^ 

An  infant  attains  his  full  age  on  the  completion  of  the  day  which  infancy  ter- 
precedes  the  twenty-first  anniversary  of  his  birth ;  but,  as  the  law  ™^^f  *''° 
will  make  no  fraction  of  a  day,  he  may  do  any  act  which  he  is  the  21st  anni- 
entitled  to  do  at  full  age,  during  any  part  of  such  day.    Thus,  it  bMi.'^°*^*^° 
has  been  adjudged,  that  if  one  is  born  on  the  1st  of  February,  at 
eleven  at  night,  and  on  the  last  day  of  January,  in  the  twenty- 
first  year  of  his  age,  at  one  in  the  morning,  he  makes  his  wiU  of 
lands  and  dies,  it  is  a  good  will,  for  he  was  then  of  full  age.' 

Although,  for  many  purposes,  an  infant  is  under  certain  legal  Infants  may 
incapacities  and  disabilities,  there  is  no  doubt  that  a  suit  may  be  ^^'^'^  ^^*^'' 
sustained  in  any  Court,  either  of  law  or  of  equity,  for  the  asser- 
tion of  his  rights,  or  for  the  security  of  his  property ;  and  for  this 
purpose,  a  child  has  been  considered  to  have  commenced  his  exist- 
ence as  soon  as  it  is  conceived  in  the  womb.*    Under  such  circum- 
stances, it  is  termed  in  law  an  infant  en  ventre  sa  mere,  and  a  suit  "^^  centre  sa 
may  be  sustained  on  its  behalf;  and  the  Court  will,  upon  applica-  sue'^torasteain 
tion  in  such  suit,  grant  an  injunction  to  restrain  waste  fi-om  being  waste; 
committed  on  his  property.^    In  Hobinson  v.  lAUon^  Lord  Hard- 
wicke  seems  to  have  considered,  that  the  point  that  a  Court  of 
Equity  would  grant  an  injunction  to  stay  waste  at  the  suit  of  an 
infant  en  ventre  sa  mere,  though  it.  had  often  been  said  arguendo, 
had  never  been  decided ;  but  it  seems  that,  though  Lord  Hard- 
wicke  was  not  aware  of  the  circumstance,  such  an  injunction  was 
actually  granted  by  Lord  Keeper  Bridgman.' 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of 
his  rights,  he  can  do  nothing  which  can  bind  himself  to  the  per- 

1  Brooke  v.  Lord  Mostyn,  2  De  G.,  J.  &  Clark,  3  Barring.  557 ;  Hamlin  v.  Stephen- 
S.373,41B;10  Jur.  N.  S.  1 114, 1116 ;  and  son,  4  Dana,  597.  As  to  fractions  of  a  day, 
see  Wilton  v.  Hill,  25  L.  J.  Ch.  156,  V.  C.  and  when  they  will  and  will  not  be  re- 
K. ;  Wall  V.  Eogers,  L.  E.  9  Eq.  58,  M.  E.  garded  in  the  law,  see  D'  Obree,  e,x parte, 

2  Jacob's    Law  Diet.  tit.  Infant.    The  8  Sumner's  Ves.  83,  note  (a);  Lester  Vt 
age  of  majority  of  females  is  fixed  by  the  Garland,  15  id.  248,  note  (3). 
Constitution  of  Vermont  at  eighteen  years.  *  See  Wallis  v.  Hodson,  2  Atk.  IIT. 
Young  V.  Davis,  Brayt.  124 ;  Sparhawk  v.  6  gee  Musgrave  v.  Parry,  2  Vern.  710 ; 
Buel,  9  Vt.  41.  Story  Eq.  PI.  §  59,  note. 

8  Salk.  44,  625;  1  Ld.  Eay.  480;  2  id.  6  3  Atk.  209,  211;  see  also  Wallis  v. 

1096 ;  1  Bla.  Com.  463 ;  1  Jarman  on  Wills  Hodson,  2  Atk.  117. 

(2d  Am.  ed.),  29;  Herbert  v.   Torball,  '  Lutterel's  case,  cited  Free.  Ch.  60. 
1  Sid.  144;  S.  C.   Eaym.  84;   State  b. 
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cannot  sue 
for  specific 
performance 
of  a  contract ; 


must  sue  by  a 
next  Mend. 


BiU  filed 
without  next 
friend,  dis- 
missed with 
costs  to  be 
paid  by 
solicitor; 

but,  in  some 
cases,  leave 
will  be  given 
to  amend. 


Who  may  be 
next  friend. 


formance  of  any  act;  and  therefore,  where  from  the  nature  of  the 
demand  made  by  the  infant  it  wovild  follow  that,  if  the  relief 
sought  were  granted,  the  rules  of  mutuality  would  require  some- 
thing to  be  done  on  his  part,  such  a  suit  cannot  be  maintained. 
Thus,  it  has  been  held  that  an  infant  cannot  sustain  a  suit  for  the 
specific  performance  of  a  contract :  because,  in  such  cases,  it  is  a 
general  principle  of  Courts  of  Equity  to  interpose  only  where  the 
remedy  is  mutual,  and  if  a  decree  were  to  be  made  for  a  specific 
performaace,  as  prayed  on  the  part  of  the  infant,  there  would,  be 
no  power  in  the  Court  to  compel  him  to  perform  it  on  his  part, 
either  by  paying  the  money  or  executing  a  conveyance.^ 

Although  an  infant,  as  we  have  seen,  is  in  general  capable  of 
maintaining  a  suit,  yet,  on  account  of  his  supposed  want  of  discre- 
tion, and  his  inability  to  bind  himself  and  make  himself  liable  to 
the  costs,  he  is  incapable  of  doing  so  vnthout  the  assistance  of 
some  other  person,  who  may  be  responsible  to  the  Court  for  the 
propriety  of  the  suit  in  its  institution  and  progress.^  Such  person 
is  called  the  next  friend  of  the  infant ;  and  if  a  bill  is  filed  on 
behalf  of  an  infant  without  a  next  fi-iend,  the  defendant  may  move 
to  have  it  dismissed  with  costs,  to  be  paid  by  the  isolicitor.  In  a 
case,  however,  where  a  bill  was  filed  by  the  plaintiff  as  an  adult, 
and  it  was  afterwards  discovered  that  he  was  an  infant  at  the  time 
of  filing  the  bill,  and  still  continued  so,  whereupon  the  defendant 
moved  that  "the  bill  might  be  dismissed,  with  costs  to  be  paid  by 
the  plaintiff's  solicitor,  the  Vice-Chancellor  made  an  order  that 
the  plaintiff  should  be  at  liberty  to  amend  his  bill,  by  inserting  a 
next  friend.' 

When  an  infant  claims  a  right,  or  suffers  an  injury,  on  account 
of  which  it  is  necessary  to  resort  to  the  Court  of  Chancery,  his 
nearest  relation  is  supposed  to  be  the  person  who  will  take  him 


1  Flight  V.  Holland,  4  Euss.  298;  Har- 
grave  v.  Hargrave,  12  Beav.  408 ;  but  see 
Allen  11.  Davidson,  16  Ind.  416. 

2  Story  Eq.  PI.  §  57;  Hoyt  v.  Hilton, 
2  Edw.  Gh.  202.  There  must  be  a  next 
friend  for  every  application  on  behalf  of 
an  infant.  Cox  v.  Wright,  9  Jur.  N.  S.  981 ; 
11  W.  E.  870,  V.  C.  K. ;  see  also  Stuart 
1).  Moorei  9  H.  L.  Cas.  440;  4  Macq.  H.  L. 
1,  36  n. ;  7  Jur.  N.  S.  1129.  An  infant,  by 
being  made  party  to  a  suit,  becomes  there- 
by a  ward  of  Court,  Gynn  v.  Gilbard,  1  Dr. 
&  S.  856;  7  Jur.  N.  S.  91;  and  see  Ee 
Hodge's  Trust,  3  K.  &  J.  213;  3  Jur.  N. 
S.  860.  Where  a  plaintiff  files  a  bill  as  an 
in/ant,  infancy  is  a  material  allegation,  and 
must  be  proved  or  admitted  by  the  answer. 
Boyd  V.  Boyd,  6  Gill  &  J.  25;  see  Shirley 
V.  Hagar,  8  Blackf.  228  and  note ;  Hanly  v. 
Levin,  5  Ham.  227. 

As  to  the  time  for  appointinga^rocAem 
ami,  see  Wilder  v.  Ember,  12  Wend.  191 ; 
Matter  of  Frits,  2  Paige,  374;   Fitch  v. 


Fitch,  18  Wend.  513 ;  Haines  v.  Oatman, 
2  Douglass,  430.  In  Massachusetts,  the 
next  friend  will  be  admitted  by  the  Court 
without  any  other  record  than  the  recital 
in  the  count.  Miles  v.  Boyden,  3  Pick. 
213;  see  Genl.  Sts.  Mass.  c.  109,  §  7.  See 
also  Trevet  v.  Creath,  Breese,  12 ;  Judson 
V.  Blanchard,  3  Conn.  579. 

"  The  law  knows  no  distinction  between 
infants  of  tender  and  of  mature  years ;  and 
as  no  special  authority  to  sue  is  requisite 
in  the  case  of  an  infant  just  born,  so  none 
is  requisite  from  an  infant  on  the  very  eve 
of  attaining  his  majority."  Parke  B.,  Mor- 
gan t).  Thome,  7  M.  &  W.  400,  408;  see 
Fulton  V.  Eosevelt,  1  Paige,  178 ;  Story  Eij. 
PI.  §  60.  In  England,  a  prochein  ami  is 
treated  as  an  officer  of  the  Court  and  re- 
sponsible accordingly.  Morgan  v.  Thome, 
7  M.  &  W.  400.  In  this  case,  the  rights 
and  duties  of  a  prochein  ami  are  largely 
discussBd 

»  Flight  V.  Holland,  4  Euss.  298. 
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under  his  protection,  and  institute  a  suit  to  assert  his  rights;^  and    Ch.  hi.  §  5. 
it  is  for  this  reason  that  the  person  who  institutes  a  suit  on  behalf  '" 

of  an  infant  is  termed  his  next  friend.  But,  as  it  frequently  hap- 
pens that  the  nearest  relation  of  the  infant  is  the  person  who 
invades  his  rights,  or  at  least  neglects  to  give  that  protection 
to  the  infant  which  his  consanguinity  or  affinity  calls  upon  him  to 
give,  the  Court,  in  favor  of  infants,  will  permit  any  person  to 
institute  suits  on  their  behalf;  ^  and  whoever  thus  acts  the  part 
which  the  nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  of  the  infant,  and  is  named  as  such  in  the  bill.'  And 
although  an  infant  has  a  guardian  assigned  him  by  the  Court,  or  -vpiiere  infant 
appointed  by  will,  yet,  where  the  ij^ant  is  plaintiff,  the  course  is  ^^  a . 
not  to  call  the  guardian  by  that  name,  but  to  call  him  the  next 
friend.  But  where  the  infant  is  defendant,  the  guardian  is  so 
called :  and  if  the  guardian  be  so  called  where  the  infant  is  plain- 
tiff, it  is  no  cause  of  demurrer.* 

Before  the  name  of  any  person  is  used  as  the  next  friend  of  an  written 
infant,  he  must  sign  a  written  authority  to  the  solicitor  for  that  ^uthonty  to 
purpose,  which  authority  is  filed  with  the  bill.'  friend,  to  be 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant,  it     ^  ^^ 
frequently  occurs  that  two  or  more  suits  for  the  same  purpose  are  Inquiry- 
instituted  in  his  name,  by  different  persons,  each  acting  as  his  next  ^'more  suS 
friend ;  in  such  cases,  the  Court  will,  where  no  decree  has  been  for  the  in- 
made  in  any  of  the  suits,  direct  an  inquiry  to  be  made  at  chambers 
as  to  which  suit  is  most  for  his  benefit ;  and,  when  that  point  is 
ascertained,  will  stay  the  proceedings  in  the  other  suits.^     Where 
no  decree  has  been  made  in  any  of  the  suits,'  and  they  are  all 
attached  to  the  same  branch  of  the  Court,  and  none  of  them  are 
in  the  paper  for  hearing,  such  inquiry  will  be  directed  on  an  ex 
parte  motion  : '  the  Court  being  satisfied,  in  the  first  instance,  with  * 
the  allegation  that  the  suits  are  for  the  same  purpose.'    Where  the  Course  wiiere 
suits  are  attached  to  different  branches  of  the  Court,  an  order  smtsattached 

brauclies  of 

1  See   Bank  of  tlie  United  States  v.  by  his  guardian ;  but  that  he  cannot  sue   ™  Court. 
Ritchie,  8  Peters,  128.  by  his  guardian,  but  only  by  his  next 

2  Story  Eq.  PI.  §  58  n. ;  Andrews  v.  friend.  By  his  guardian,  is  here  to  be 
Cradoolc,  Preo.  Ch.  876 ;  se^  Cross  v.  Cross,  understood  his  guardian  ad  litem,  admitted 
8  Beav.  455.  A  defendant,  liowever,  may  by  the  Court  for  this  purpose.  Story  Eq. 
not  be  next  friend,  Payne  «.  Little,  13  PI.  §  68,  note  (3).  The  Court  never  ap- 
Beav.  114 ;  Anon.,  11  Jur.  258,  V.  C.  E.  ,  points  a  guardian  to   prosecute   foi-,  but 

3  Ld.  Eed.  25.  only  to  defend,  an  infant  party.    Priest 

4  Toth.  173;  Wyatt's   P.  R.  224;   see  ».  Hamilton,  2  Tyler,  44. 

Holmes  v.  Field,  12  111.  424.    An  infant  «  15  &  16  Tic.  c.  86,  §  11.    In  an  injunc- 

may  sue  by  his  next  friend,  notwithstand-  tion  case  the  authority  was  permitted  to 

Ing  he  have  a  guardian,  if  the  guardian  do  be  filed  the  day  fffter   an    information, 

not  dissent.     Thomas  v.  Dike,  11  Vt.  273;  Attorney-General  v.  Murray,  13  W.  E.  65, 

see   Trask   v.  Stone,  7   Mass.  241.    The  V.  C.  K.    For  form  of  authority,  see  Vol. 

general  guardian  of  infants  cannot  file  a  III. 

bill  in  his  own  name  to  obtain  possession  8  Ld.   Eed.   27;  Mortimer  11.  West,  1 

of  the  property  of  his  wards.     Buthemust  Swanst.  358;  Story  Eq.  PI.  §  60. 

file  it  in  the  name  of  the  infants,  ns  their  7  Eundle  v.  Eundle,  11  Beav.  33. 

next  friend.    Bradley  w.  Amidon,  10 Paige,  8  For  fbrms  of  motion  paper,  and  notice 

235.    It  is  commonly  said,  that  in  Equity  of  special  motion,  see  Vol.  III. 

an  infant  must  defend  himself,  as  at  Law,  ^  Sullivan  v.  Sullivan,  2  Mer.  40. 
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Order  for  in- 
quiry should 
be  in  both 
suits; 

is  no  stay  of 
proceedings. 


Where  subse- 
quent suit  is 
more  benefi- 
cial than  the 
first. 

After  decree 
in  one  of  the 
suits. 


Where  merits 
equal,  prior- 
ity prevails. 

Inqiiily 
Tfhether  a 
suit  is  for  the 
benefit  of  an 
infant. 


must  be  obtained,  in  the  iirst  instance,  for  the  transfer  of  one  of 
the  suits,  so  that  they  may  both  be  before  the  same  Judge ;  ^  and 
the  order  for  the  inquiry  is  obtained  on  special  motion,  of  which 
notice  must  be  given  to  the  other  parties  to  the  suits.^  The  order 
for  the  inquiry  should  be  made  in  both  suits,  and  does  not  of  itself 
stay  the  proceedings  in -the  suits;'  and  the  amendment  of  one  of 
the  bills,  pending  the  inquiry,  does  not  stay  the  inquiry.*  When 
the  result  of  the  inquiry  has  been  certified,  any  application  that 
may  be  necessary  is  made  by  motion,  on  notice.^  Under  special 
circumstances,  the  Court  may,  upon  motion,  on  notice,  make-  an 
order  staying  the  suits,  without  directing  an  inquiry.^ 

K  upon  the  inquiry,  it  appears  that,  although  it  would  be  bene- 
ficial to  the  infant  to  prosecute  the  first,  yet  it  will  be  more  bene- 
ficial to  him  to  prosecute  a  su|)sequent  suit,  the  Court  will  stay  the 
first  suit,  and  give  the  next  friiend  his  costs."  Where  a  decree  has 
been  made  in  any  of  the  suits  it  is  not  usual  to  direct  an  inquiry,' 
but  the  other  suits  will  be  stayed :  liberty  being  given  to  each  of 
the  next  friends  in  the  stayed  suits  to  apply  for  the  conduct  of  the 
suit  in  which  the  decree  was  made.^  When  another  next  Mend 
takes  upon  himself  to  file  a  second  bill,  it  is  incumbent  upon  him 
to  show  some  defect  in  the  first  suit,  or  a  decided  preference  in  the 
second ;  if  their  merits  are  only  equal,  the  priority  must  prevail.' 

As  a  check  to  the  general  license  to  institute  suits  on  behalf  of 
infants,  the  Court  will,  upon  the  application  of  the  defendant,  or 
of  any  person  acting  as  next  fiiend  of  the  plaintifi"  for  the  purpose 
of  the  application,"  where  a  strong  case  is  shown  that  a  suit  pre- 
ferred in  the  name  of  an  infant  is  not  for  the  infant's  benefit,  or  is 
instituted  from  improper  motives,  direct  an  inquiry  concerning  the 
propriety  of  the  suit ; "  but  an  objection  at  the  hearing  to  the  pro- 
priety of  the  suit  was  held  too  late.-'^    I]^  upon  such  inquiry,  it 


1  This  was  the  course  pursued  in  Knight 
V.  Knight,  L,  JJ.,  and  M.  K.,  29  June, 
1859,  and  V.  C.  Stuart,  29  June,  18B9, 
and  9  Nov.  1859.  Compare  Duffort  v. 
Arrowsmith,  5  De  G.,  M.  &  G.  434.  The 
order  for  transfer  is  made  by  the  L  C. 
or  L.  JJ.,  and  the  M.  R.  if  transferred  from 
or  to  the  M.  R.  (5  Vic.  c.  6,  §  30),  and  by 
the  L.  C.,  or  L.  JJ.,  alone,  in  other  cases; 
but  the  order  will  not  be  made,  unless  the 
consent  of  the  Judges  from  and  to  whom 
the  cause  is  transferred  is  first  obtained. 
Such  consent  is  usually  signified,  as  of 
course,  on  the  matter  bemg  mentioned  by 
the  counsel  of  the  party  moying.  For- 
merly, it  would  seem  that  the  order  for  in- 
quiry might  be  made  by  either  Court, 
without  either  of  the  causes  being  trans- 
ferred, Starten  S.Bartholomew,  5  Beav.  372. 

2  See  Bond  v.  Barnes,  2  De  G ,  F.  &  J. 
387.  For  form  of  notice  of  motion,  see 
Vol.  in. 

8  Westby  v.  Westhy,  1  De  G.  &  S.  410 ; 
11  Jur.  764. 


4  Goodale  v.  Gawthome,  1  M'N.  &  G. 
319, 323 ;  but  it  is  irregular,  in  such  a  case, 
to  obtain  an  order  of  course  to  amend, 
Fletcher  v.  Moore,  11  Beav.  617. 

°  Staniland  v.  Staniland,  M.  R.,  21  Jan., 
1864;  and  see  Frost  v.  Ward,  12  W.  R. 
286,  L.  JJ. ;  2  De  G.,  J.  &  S.  70. 

6  Starten  v.  Bartholomew,  6  Beav.  143. 

'  Taylor  v.  Oldham,  Jac.  527 ;  but  see 
Harris  v.  Harris,  10  W.  R.  31,  V.  C.  K. 

8  Kenyon  v-  Kenyon,  35  Beav.  300;  and 
see  Frost  v.  Ward,  2  De  G.,  J.  &  S.  70; 
Harris  v.  Harris,  10  W.  R.  31,  V.  C.  K. 

9  Per  Lord  Cottenham,  Campbell  v. 
Campbell,  2  M.  &  C.  30 ;  and  see  Harris 
V.  Harris,  10  W.  R.  31,  V.  C.  K. 

l»  Guy  V.  Guy,  2  Beav.  460. 

11  Stevens'  v.  Stevens,  6  Mad:  97 ;  Lyons 
V.  Benkin,  Jac.  259;  Smallwood  ».  Rutter, 
9  Hare,  "24.  For  form  of  notice  of  motion, 
see  Vol.  III. 

12  Lacy  i:  Burchnall,  3  N.  R.  293. 
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appears  that  the  suit  is  not  for  the  benefit  of  the  infant,  either  the    Ch.  in.  §  5. 
proceedings  will  be  stayed,'^  or  else,  if  there  is  no  excuse  for  the  '' 

fact  of  the  suit  having  been  instituted,  the  bill  will  be  dismissed  Dismissal  of 
with  costs,  to  be  paid  by  the  next  friend ;  ^  and  in  the  case  of  jSale  inquiry. 
V.  Sale,^  where  it  appeared  clearly  upon  affidavits  that  the  suit  was 
commenced  by  the  next  friend,  to  promote,  his  own  views,  and  not 
for  the  benefit  of  the  infant,  Lord  Langdale  M.  R.  summarily,  and 
without  a  reference  to  the  Master,  made  such  an  order.  And 
where  an  application  was  made,  on  behalf  of  the  defendants,  that  Inquiry  as  to 
the  next  friend  of  the  infant  plaintifi"  be  restrained  from  further  friend."  "*''' 
proceeding  with  the  suit,  and  for  a  reference  to  the  Master  to 
appoint  a  new  next  friend  to  conduct  it  in  his  stead :  which  apph- 
cation  was  supported  by  strong  affidavits,  to  show  that  the  suit  had 
in  fact  been  instituted  from  improper  motives,  for  the  purpose  of 
benefiting  the  soHcitor,  at  whose  request  the  person  named  as  next 
friend  (who  was  a  stranger  to  the  family,  and  had  lately  held  the 
situation  of  farm  servant  or  bailiff  at  mbnthly  wages),  had  con- 
sented to  act  as  such,  the  Master  was  directed  to  inquire,  not  only 
whether  the  suit  was  for  the  benefit  of  the  infant,  but  whether  the 
next  friend  was  a  fit  and  proper  person  to  be  continued  in  that 
character.  The  Master  was  ako  directed  to  inquire  who  would  be 
the  proper  person  to  conduct  the  suit,  in  case  the  next  friend  was 
removed,  and  to  report  special  circumstances.*  Where  a  decree  is 
made  in  the  suit,  it  is  irregular  to  direct  an  inquiry  whether  any 
benefit  has  accrued  to  the  infant  from  the  suit ;  so  as  to  make  the 
answer  to  that  inquiry  depend  on  the  result  of  the  accounts 
dfrected  by  the  decree.* 

The  result  of  the  cases  seems  to  be,  according  to  the  language  of  Result  of  the 
Lord  Langdale  M.  R.  in  Starten  v.  Bartholomew^  that  the  Court  '^^^' 
exercises  a  very  careftil  discretion  on  the  one  hand,  in  order  to 
facilitate  the  proper  exercise  of  the  right  which  is  given  to  all  per- 
sons to  file  a  bin  on  behalf  of  infants ;  and  on  the  other,  to  pre- 
vent any  abuse  of  that  right,  and  any  wanton  expense  to  the 
prejudice  of  infants.' 
■     No  inquiry,  however,  as  to  the  propriety  of  the  suit,  will  be 


1  Ld.  Bed.  27;  see  also  Da  Coata  e.  Da 
Costa,  3  P.  "W.  140;  Eichardaon  ti.  Miller, 
1  Sim.  133;  Fulton  v.  Eoaevelt,  1  Paige, 
178;  Bowen  V.  Idley,  1  Edw.  Ch.  148; 
Story  Eq.  PI.  §  60.  In  Da  Costa  ».  Da 
Costa,  the  inquiiy  was  directed  upon  a 
petition;  but  the  modern  practice  ia  to 
apply  to  the  Court  upon  motiouj  of  which 
notice  is  given  to  the  next  friend;  see, 
however,  Anderton  v.  Yates,  5  De  G.  &  S. 
202. 

2  Fox  V.  Suwerkrop,  1  Beav.  588. 

8  1  JBeav.  586;  see  also  Guy  jj.  Guy,  2 
Beav.  460;  Staniland  v.  Staniland,  ante, 
p.  70. 

4  Haider  v.  Hawkins,  2  M.  &  K.  243; 


Towsey  v.  Groves,  9  Jur.  N.  S.  194;  11 
W.  E.  252,  v.  C.  K.;  see  also  Clayton 
V.  Clarke,  2  Giflf.  575;  7  Jur.  N.  S.  562; 
9  W.  E.  718,  L.  JJ.;  and  Eaven  u.  Kerl, 

2  Phil.  692;  Gravatt  v.  Tann,  1  W.  N. 
327;  15  W.  E.  83,  M.  E.;  W.  N.  (1866) 
405,  L.  JJ. 

6  Clayton  ».  Clarke,  3  De  G.  F.  &  J. 
682;  7  Jur.  N.  S.  562;  2  Giff.  575;  7  Jur. 
N.  S.  252. 

6  6  Beav.  144;  and  see  Clayton  «.  Clarke, 

3  De  G.,  F.  &  J.  682;  7  Jur.  N.  S.  562;  2 
Giff.  575;  7  Jur.  N.  S.  252. 

'  See  Matter  of  Frits,  2  Paige,-  374; 
Waring  ».  Crane,     Paige,  79. 
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Ch.  III.  §  5. 


Inquiiy  not 
granted  on 
application  of 
the  next 
fiiend: 

unless  made 
in  another 
suit. 


Of  striking 
ont  the  name 
of  an  iofant 
plaintifT,  and 
making  him 
defendant: 

in  what  cases 
proper. 


Infant  bound 
by  decree,  in 
suit  on  his 
behalf; 

but  not  Ms 
inheritance, 
hj  any 
discretionary 
act. 


ordered  at  the  instigation  of  the  next  friend  himself;  because  the 
Court  considers,  that  in  commencing  a  suit,  the  next  friend  under- 
takes, on  his  own  part,  that  the  suit  he  has  so  commenced  is  for 
the  benefit  of  the  infant.^  This  rule,  nevertheless,  applies  only  to 
cases  where  an  application  is  made  for  such  an  inquiry  in  the  cause 
itself;  if  there  is  another  cause  pending  by  which  the  infant's 
property  is  subject  to  the  control  and  disposition  of  the  Court,, 
such  an  inquiry  is  not  only  permitted,  but  is  highly  proper,  when 
fairly  and  bond  fide  made,  and  may  have  the  effect  of  entitling  the 
next  friend  to  repayment  of  his  costs  out  of  the  infant's  estate, 
even  though  the  suit  should  turn  out  unfortunate,  and  the  bUl  be 
dismissed  with  costs.'' 

If  an  infant  is  made  a  co-plaintiff  with  others  in  a  bill,  and  it 
appears  that  it  wiU  be  more  for  his  benefit  that  he  should  be  made 
a  defendant,  an  order  to  strike  his  name  out  as  plaintiff,  and  to 
make  him  a  defendant,  may  be  obtained  upon  motion  or  summons, 
on  notice  in  either  case ;  ^  and  an  infant  heir-at-law,  against  whose 
estate  a  charge  is  sought  to  be  raised,  ought  to  be  made  a. defend- 
ant, and  not  a  plaintiff,  although  he  is  interested  in  the  charge 
when  raised ;  and  that,  where  an  infant  heir  had,  under  such  cir- 
cumstances, been  made  a  co-plaintiff.  Lord  Redesdale  ordered  the 
cause  to  stand  over,  with  liberty  for  the  plaintiffs  to  amend,  by 
making  the  heir-at-law  a  defendant  instead  of  plaintiff,  and  there- 
upon to  prove  the  settlement  anew  against  him  as  a  defendant.* 
The  reason  given  for  this  practice  is,  because  an  infant  defendant, 
where  his  inheritance  is  concerned,  has  in  general  a  day  given  him, 
after  attaining  twenty-one,  to  show  cause,  if  he  can,  against  the 
decree,  and  is  in  some  other  respects,  privileged  beyond  an  adult ; 
but  an  infant  plaintiff  has  no  such  privilege,  and  is  as  much  bound 
as  one  of  fiill  age.*  In  amicable  suits,  however,  it  is  often  an 
advantage  to  make  an  infant  the  plaintiff;  because  he  may  have 
such  relief  as  he  is  entitled  to,  though  not  prayed  for.' 

Although,  however,  an  infant  is,  in  general,  bound  by  a  decree 
in  a  cause  in  which  he  himself  is  plaintiff,  yet  there  is  no  instance 
of  the  Court  binding  the  inheritance  of  an  infant  by  any  discre- 
tionary act :  from  this  principle  it  follows,  that  where  an  infant 


1  Jones  V.  Powell,  2  Mer.  141.  But  a  ref- 
erence will  be  directed,  as  to  the  propriety 
of  the  suit,  npon  the  petition  and  affidavit 
of  the  infant  that  the  suit  was  commenced 
without  his  knowledge,  and  that  he  be- 
lieved it  to  be  groundless.  Garr  v.  Drake, 
2  John.  Ch.  542. 

2  Taner  ».  Ivie,  2  Tes.  S.  466. 

8  Tappen  v.  Norman,  11  Tes.  563 ;  see 
Le  Fort  v.  Delafield,  3  Edw.  Ch.  32.  For 
forms  of  notice  of  motion  and  summons, 
see  Vol.  III. 

<  Plunket ».  Joice,  2  Sch.  &  Lef.  159. 

5  Lord  Brook  ii.  Lord  Hertford,  2  P. 


Wms.  618 ;  Gregory  v.  Molesworth,  3  Atk. 
626 ;  see  also  Morison  V.  Morison,  4  M.  & 
C.  216.  The  practice  of  giving  infants  a 
day  to  show  cause  is  now  nearly  obsolete; 
but  the  present  state  of  the  law  on  this  sub- 
ject will  be  more  suitably  stated  in  the 
future  chapter  concerning  infant  defend- 
ants ;  see  pott,  Chap.  I V7  §  10 ;  and  see 
Seton,  419,  686-689,  and  cases  there  cited. 
^  See />ost,  p.  73.  A  decree  against  an 
adult  as  if  an  infant,  will  not  bmd  him, 
Snow  V.  Hole,  IS  Sim.  161;  Green  v. 
Badley,  7  Beav.  2T1,  278. 
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heir  is  plaintiff,  it  is  not  the  practice  to  establish  the  will,  or  to  Ch.  m.  §  5.^ 
declare  it  well  proved ;  although,  if  there  be  no  question  raised 
concerning  its  validity,  the  Court  will  in  many  respects  act  upon 
it.*  According  to  this  doctrine,  in  Lord  Brook  v.  Lord  Hertford,  Practice  in 
above  referred  to,  which  was  the  case  of  a  bill  filed  by  an  infant  partition. 
plaintiff  for  a  partition  against  a  co-tenant  in  common,  although 
the  Court  decreed  a  partition,  it  would  not  direct  any  conveyance 
to  be  made  until  the  infant  plaintiff  attained  twenty-one  ;  ^  and  so 
in  Taylor  v.  Philips^  where  it  has  been  refen-ed  to  the  Master  to 
see  whether  certain  proposals,  which  had  been  made  as  to  the  sur- 
render of  a  copyhold  estate  by  the  infant  plaintiff,  were  reasonable, 
and  for  the  infant's  benefit,  and  the  IMkister  reported  that  they  were 
so,  the  Court,  nevertheless,  would  not  make  the  order  for  the  sur- 
render, without  inserting  the  words  "without  prejudice  to  the 
plaintiff,  the  infant,  after  he  shall  attain  the  age  of  twenty-one 
years."  ^ 

In  general,  howevei-,  where  decrees  are  made  in  suits  by  infant  Unusual  now 
plaintifis,  it  is  not  usual  to  give  the  infant  a  day  to  show  cause.^       plaintiff  a  day 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against  *°  ^^°^ 

•''=•,  ^  o  cause. 

a  decree  after  he  comes  of  age,  the  proper  course  appears  to  be  to  .     , 
have  the   cause  reheard ;  for  which  purpose  he  must,  within  the  manner  cause 
period  appointed  by  the  decree,  present  a  petition  of  rehearing.^       *  °""' 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect  of  Infant  not 
any  suit  or  proceedings  instituted  on  his  behalf,  and  for  his  benefit,  nSstakes^in 
yet  if  there  has  been  any  mistake  in  the  form  of  such  suit,  or  of  fo™  9f  ™iti 
the  proceedings  under  it,  or  in  the  conduct  of  them,  the  CoUrt  conduct: 
wiH,  upon  application,  permit  such  mistake  to  be  rectified.'    Thus,  and  may  have 
an  infant  plaintiff  may  have  a  decree  upon  any  matter  arising  from  ^^  alrdto 
the  state  of  his  case,  though  he  has  not  particularly  mentioned  though  not  ' 
and  insisted  upon  it,  and  prayed  it  by  his  bill ;  and  accordingly,  ^™^'^    *""' 
where  a  bill  was  filed  on  behalf  of  an  infant,  claiming,  as  eldest 
son  of  his  grandfather's  heir-at-law,  the  benefit  and  possession  of 
an  estate,  and  to  have  an  account  of  the  rents  and  profits,  and  for 
general  relief;  and,  upon  the  hearing,  an  issue  was  directed  to  try 
whether  his  father  was  legitimate,  which  the  jury  found  he  was 
not,  so  that  the  plaintiff's  claim,  as  heir-at-law,  was  defeated :  he 
was  yet  allowed  to  set  up  a  claim  to  part  of  the  estate,  to  which 
it  appeared  that  he  was  entitled  under  certain  deeds  executed  by 
his  grandfather,  but  which  claim  was  in  no  way  raised  or  insisted 

1  Hills  V.  Hills,  2  T.  &  C.  0.  C.  327.  see  Lady  Effingham  v.  Sir  John  Napier, 

2  The  Court  has  now  power,  under  the  4  Bro.  P.  C.  ed.  Toml.  340;  Sir  J.  Na- 
Trustee  Act,  to  declare  the  infant  a  trustee,  pier  «.  Lady  Effingham,  2  P.  Wras.  401; 
and  to  vest  the  lands,  Bowra  ».  Wright,  Mos.  67,  for  an  exception  to  this  rule,  un- 
4  De  G.,  M.  &  S.  265;  see  Seton  571,  e«  der  very  peculiar  circumstances. 

seo.,  and  nosi,  Chap.  XXVm.  §  1.  6  Wyatt's  P.  R.  225;  see  ante,  p.   72, 

%  2  Ves.  S.  23.  n  (B). 

4  Belt  Supt.  to  Ves.  S.  259.  '  Story  Eq.  PI.  §  59. 
6  Gregory  v.  Molesworth,  3  Atk.626 ;  but 
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Ch.  m.  §5. 


not  bound  by 
improper  sub- 
missions on 
his  behalf; 


but  bound  by 
deviations 
,  from  practice, 
hona  jidR 
assented  to; 

at  least  if 
sanctioned  by 
the  Court. 


SemMe,  infant 
could  not 
concur  in  case 
for  opinion  of 
a  Court  of 
Law: 


but  may  con- 
cur in  special 
case,  under 
Sir  G.  Tur- 
ner's Act. 


Next  friend 
need  not  be  a 
person  of 
substance. 


upon  by  his  bill,  although  the  Court  said  it  might  have  been  other- 
wise if  he  had  been  adult.^  And  where  the  persons  acting  on 
behalf  of  an  infant  plaintiff,  by  mistake  make  submissions  or  offers 
on  behalf  of  the  infant,  which  the  infant  ought  not  to  have  been 
called  upon  to  make,  the  Court  will  not  suffer  the  infant  to  be 
prejudiced.  Thus,  where  an  infant  plaintiff  had,  by  mistake,  sub- 
mitted by  her  bill  to  pay  off  a  mortgage,  which  she  was  not  hable 
to  pay.  Sir  J.  Jekyll  M.  R.  said  he  must  take  care  of  the  infant, 
and  not  suffer  her  to  be  caught  by  any  mistake  of  her  agent ;  and,- 
therefore,  the  infant  was  allowed  to  amend  her  bill,  on  paying  the 
costs  of  the  day.^  It  has  been  said,  however,  that  in  matters  of 
practice,  infants  are  in  general  as  much  bound  by  the  conduct  of 
the  solicitor  acting  bond  fide  in  their  behalf  as  adults ; '  but  it  may 
be  doubted  whether  they  would  now  be  bound,  unless  the  sanction 
of  the  Court  had  been  previously  obtained ;  for  it  seems  that  a 
next  friend  or  guardian  cannot  consent  to  the  mode  of  taking  evi- 
dence, or  of  any  other  procedure,  without  first  obtaining  the  sanc- 
tion of  the  Court,  or  of  the  Judge  in  chambers.*  The  application- 
at  chambers  is  made  by  summons.^ 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts 
could  not  be  stated  in  a  case  for  the  opinion  of  a  Court  of  Law  so 
as  to  bind  infants ; '  but  this  is  not  now  of  any  practical  importance, 
as  the  Court  is  now  prohibited  from  directing  a  case  to  be  stated 
for  the  opinion  of  any  Court  of  Law.^ 

By  Sir  George  Turner's  Act,'  infants  are  enabled  to  concur  in  a 
special  case. 

It  has  been  before  stated  °  that  any  person,  who  may  be  wilUng 
to  undertake  the  office,  may  be  the  next  friend  of  an  infant ;  and 
it  seems  that  even  a  person  who  has  been  outlawed  in  a  civil  action 
may  fiU  that  character.^"  Though  it  has  been  doubted,"  it  is  now 
clear,  as  we  have  already  seen,^^  that  a  next  friend  of  an  infant 
need  not  be  a  person  of  substance ;  ''■^  and  though  there  does  not 


1  Stapilton  v.  Stapilton,  1  Atk.  2,  6j 
see  also  De  Maoneville  v.  De  Manneville, 
10  Ves.  62,  59;  Walker  v.  Taylor,  8  Jur. 
N.  S-  681,  H.  of  L. 

2  Serle  v.  St.  Eloy,  2  P.  Wms.  386. 

8  Tilloteon  v.  Hargrave,  3  Mad.  494; 
Wall  V.  Bnshby,  1  Bro.  C.  C.  484,  487. 
i  Ord.  5  Feb.,  1861,  r.  84. 
5  For  form  of  summons,  see  Vol.  III. 
^  Hawkins  v.  Luscombe,  2  Swanst.  392. 

7  15  &  16  Vic.  c.  86,  §  61. 

8  13  &  14  Vie.  c.  35,  |§  4,  6. 
8  Ante,  pp.  37,  69.     ■ 

i«  Gilb.  For.  Rom.  54. 

11  Ld.  Red.  26 ;  Turner  v.  Turner,  1  Stra. 
708;  2  P.  Wms.  297;  2  Eq.  Ca.  Ab.  238, 
pi.  18. 

12  Ante,  p.  37. 

IS  Anon.,  1  Ves.  J.  410 ;  Squirrel ».  Squir- 
rel, 2  Dick.  765;  Fellows  v.  Barrett,   1 


Keen,  119;  Davenport  v.  Davenport.  1  S. 
&  S.  101 ;  and  see  observations  of  V.  C. 
Wood  in  Hind  v.  Whitmore,  2  K.  &  J.  468. 
In  Smith  v.  Floyd,  1  Pick.  275,  it  was  held 
that  an  infant  plaintiff,  who  sues  by^ro- 
chein  ami,  is,  under  the  statutes  of  Massa- 
chusetts, liable  for  costs;  and  in  Crandall 
V.  Slaid,  11  Met.  288,  it  was  held  that  a 
prochein  ami,  as  such,  is  not  liable  for  costs ; 
although  it  was  suggested  in  the  latter 
case  by  Wilde  J.  that  this  seems  to  be 
contrary  to  the  English  practice.  See 
also  Bouche  ».  Ryan,  3  Blackf.  472.  But 
where  a  person,  who  prosecutes  a  snit  in 
the  name  of  an  infant,  as  his  next  friend, 
is  insolvent,  he  will  be  compelled,  on  the 
application  of  the  defendant,  to  give  se- 
curity for  costs.  Fulton  v.  Rosevelt,  1 
Paige,  178;  Dalrymple  ».  Lamb,  3  Wend. 
424.    In  Crandall  v.  Slaid,  11  Met.  288, 
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appear  to  be  any  case  where  an  infant  has  been  allowed  to  sue  by 
his  next  friend  in  forma  pauperis,  it  would  seem  that  such  a  course 
would  be  permitted,  on  a  special  case  being  made.^ 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any 
other  sufficient  ground  be  made  out,  the  Court  will,  on  motion  or 
summons,  on  notice,^  order  him  to  be  removed.'  Thus,  when  the 
next  friend  will  not  proceed  with  the  cause,  the  Court  will  change 
him.*  And  although  a  next  friend  may  not  have  been  actually 
guilty  of  any  impropriety  or  misconduct,  yet,  if  he  is  connected 
with  the  defendants  in  the  cause  in  such  a  manner  as  to  render  it 
improbable  that  the  interest  of  the  plaintiff  wUl  be  properly  sup- 
ported, the  Court  will  remove  such  next  friend,  and  appoint  another 
in  his  place.'' 

In  Peyton  v.  Sond^  it  appeared  that  the  solicitor  for  the  infants 
acted  for  the  father  also,  and  had  been  for  ten  years  his  confiden- 
tial soUoitor,  and  Sir  Anthony  Hart  V.  C.  said,  that  although  he 
was  warranted  by- high  authority  in  saying  that  in  family  suits  it 
was  proper  that  the  same  solicitor  should  be  iemployed  for  all  par- 
ties, yet  the  Court  will  watch  with  great  jealousy  a  solicitor  who 
takes  upon  himself  a  double  responsibility ;  and  if  it  sees  a  chance 
of  his  miscarrying,  will  take  care,  where  the  plairitiffs  are  infants, 
that  he  shall  not  stand  in  that  relation  to  a  defendant  under  cir- 
cumstances of  very  adverse  interest;  and,  upon  this  ground,  his 
Honor  decided  that  the  solicitor  of  the  father  ought  not  to  continue 
in  the  character  of  solicitor  of  the  next  friend. 

It  may  be  here  remarked,  that  the  next  friend  of  an  infant  can- 
not be  permitted  to  act  as  receiver  in  the  cause ;  and  that  where 
an  application  was  made  on  behalf  of  infant  plaintiffs,  that  the 
next  friend  might  be  at  liberty  to  go  before  the  Master,  and  pro- 
pose himself  to  be  the  receiver.  Sir  Thomas  Plumer  V.  C.  refused 
to  accede  to  the  motion,  although  it  was  consented  to :  observing, 
that  it  was  the  duty  of  the  next  friend  to  watch  the  accounts  and 
conduct  of  the  receiver,  to  be  a  control  over  him ;  and  that  the  two 
characters  were  incompatible,  and  could  not  be  united.' 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the 


290,  it  was  said  by  Wilde  J.  that  in  all 
cases,  if  the  defendant  doubts  the  ability 
of  the  infant  to  pay  costs,  the  prochem  ami 
maj'  be  compelled  to  indorse  the  writ,  or 
to  procure  a  sufficient  indorser,  or  to  be- 
come nonsuit.  But  see  Feneley  v.  Ma- 
hony,  21  Pick.  212,  214. 

1  Lindsey  v.  Tyrrell,  24  Beav.  124;  3 
Jur.  N.  S.  1014;  2  De  G.  &  J.  7;  Ante, 
p.  39. 

2  For  forms  of  notice  of  motion  and 
summons,  see  Vol  III. 

s  Eiissell  V.  Sharp,  1  Jac.  &  W.  482; 
Lander  v.  IngersoU,  4  Hare,  596. 


Ch.  III.  §  5. 
* y ■' 

Infant  may 
sue  by  next 
iriend,  in 
forma 
pauperis, 
semble. 

Next  friend 
removable  for  ' 
non-perform- 
ance of  his 
duty, 

or  having  ad- 
verse interest. 


Where  same 
solicitor  acts 
for  next 
friend,  and  for 
defendants. 


Next  friend 
cannot  be 
receiver  in 
the  cause. 


«  Ward  V.  Ward,  3  Mer.  706. 
6  Peyton  v.  Bond,  1  Sim.  390 ;  Bedwin 
«.  Asprey,  11  Sim. .530;  Towsev  v.  Groves, 

9  Jur.  K  S.  194;  11  W.  R.  252,  V.  C.  K.; 
and  see  Gee  ».  Gee,  12  W.  E.  187,  L.  JJ. ; 
Sandford  v.  Sandford,  9  Jur.  N.  S.  398;  11 
W.  E.  336,  V.  C.  K. ;  Lloyd  v.  Davies, 

10  Jur.  N.  S.  1041,  M.  E;  Walker  v. 
Crowder,  2  Ired.  Ch.  478;  Piffard  v.  Bee- 
bye,  1  W.  W.  268;  14  W.  K.  948,  V.  C.  IC. 

6  1  Sim.  391. 

'  Stone  V.  Wishart,  2  Mad.  64. 


Next  friend 
misconduct- 
ing himself. 
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SUITS   BY   PERSONS   WHO   AEB   UNDER   DISABILITY. 


Ch.  hi.  §  5. 


Next  friend 
or  his  wife 
may  now  be 
a  witness. 


Next  friend 
cannot  retire 
witliout  giv- 
ing security 
for  costs 
already 
incurred. 


Inquiry  as  to 
propriety  of 
substitution 
of  next  friend, 
sometimes 
directed. 


cause  which  is  incompatible  with  the  advancement  of  the  suit, 
such  as  moving  to  discharge  an  attachment  issued  by  the  solicitor 
in  the  regular  progi-ess  of  the  cause,  the  Court  will  direct  an 
inquiry  whether  it  is  fit  that  euch  next  friend  should  continue  in 
that  capacity  any  longer.'^  But  so  long  as  the  next  friend  con- 
tinues such  on  the  record,  he  is  considered  by  the  Court  to-be 
responsible  for  the  conduct  of  the  cause ;  and  for  this  reason,  Sir 
Thomas  Plumer  M.  R.,  on  a  petition  being  presented  to  him  on 
the  part  of  the  infant  plaintiff,  complaining  of  great  delay  in  prose- 
cuting the  decree,  refused  to  refer  it  to  the  Master  to  inquire  into 
the  cause  of  the  delay,  and  to  appoint  proper  persons  on  behalf  of 
the  infant  to  assist  in  taking  the  accounts :  saying,  that  if  there  had 
been  misconduct,  he  would  assist  the  petitioner,  but  that  it  must 
be  in  a  regular  way.'' 

The  next  friend  of  an  infant  plaintiff  was  considered  so  far 
interested  in  the  event  of  the  suit,  that  neither  he  nor  his  wife 
could  be  examined  as  a  witness ; "  but  this  disability  has  beeii 
removed,  by  the  recent  statutes  for  improving  the  law  of  evi- 
dence.^ 

In  general,  a  next  friend  will  not  be  allowed  to  retire  without 
giving  security  "for  the  costs  already  incurred.^  And  where  the 
new  next  friend  proposed  in  the  notice  of  motion  to  be  substituted, 
in  the  room  of  the  one  to  be  withdrawn,  was  alleged  to  be  in  indi- 
gent circumstances,  and  an  inquiry  was  asked  for  as  to  whether  he 
was  a  proper  person  to  act  in  that  capacity,  with  a  view  to  his  cir- 
cumstances, Sir  John  Leach  V.  C.  stated,  as  his  reason  for  refusing 
such  inquiry,  that  he  would  be  at  liberty  to  file  a  new  bill." 

In  Melling  v.  MeUing^  his  Honor  refused  to  allow  another  next 
friend  to  be  substituted  for  the  one  who  had  up  to  that  time  con- 
ducted the  suit  in  that  capacity,  and  who  desired  to  withdraw 
himself,  without  a  previous  reference  to  the  Master,  to  inquire 
whether  it  was  for  the  benefit  of  the  infant  that  such  substitution 
should  take  place,  as  it  might  be  that  the  suit  was  improper,  or 
had  been  improperly  conducted ;  and  the  next  friend  was  not  thus 


1  Wardr).  Ward,  3  Mer.  706. 

2  Russell  V.  Sharp,  1  Jac.  &  W.  482. 

8  Head  »  Head,  3  Atk.  Bll.  But  it  has 
been  held  that  a  person  who  is  made  a 
prochein  ami  to  an  infant  without  his 
linowledge  or  consent  is  not  disqualified 
from  being  a  witness.  Barwell  v.  Corbin, 
1  Rand.  131;  see  Lupton  v.  Lupton,  2 
John.  Ch.  614.  In  a  case  where  it  ap- 
peared that  the  next  friend  of  an  infant 
plaintiff  was  a  material  witness,  the  Court 
allowed  another  person  to  be  substituted 
in  his  place,  upon  his  giving  security  for 
the  costs  previously  incurred.  Golden  v. 
Haskins,  2  Edw.  Ch.  311 ;  Helms  v.  Fran- 
ciscus,  2  Bland,  644. 


4  6  &  7  Vic.  c.  85;  14  &  15  Vic.  u.  99, 
§2;  16  &  17  Vice  83. 

5  Ld.  Red.  27,  note  2;  Golden  v.  Has- 
kins, 3  Edw.  Gh.  311.  It  is  sometimes 
made  a  term  of  the  order  to  substitute,  that 
the  substituted  next  friend  shall  give  se- 
curity, to  be  approved  of  by  the  Judge  if 
the  parties  differ,  to  answer  the  defend- 
ant's costs  to  that  time,  in  case  any  shall 
be  awarded.  See  Seton,  1252,  No.  6. 
The  security  usually  given  is  a  recogniz- 
ance. 

8  Davenport  v.  Davenport,  1  S.  &  S. 
101. 

7  4  Mad.  261. 
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to  escape  from  costs  to  which  he  might  be  liable.  And  in  Sar- 
rison  v.  Harrison^  Lord  Langdon  M,  R.,  observed,  that  "  any  per- 
son may  commence  a  suit  as  next  friend  of  an  infant,  but  when 
once  here  in  that  character,  he  will  not  be  removed,  unless  the 
Court  is  informed  of  the  circumstances  and  respectability  of  the 
party  proposed  to  be  substituted  in  his  place,  and  that  such  person 
is  not  interested  in  the  subject  of  the  suit ; "  and,  accordingly,  he 
required  the  production  of  an  affidavit .  to  that  effect,  before  an 
order  was  made  to  substitute  a  new  next  friend :  though  the  appli- 
cation was  not  opposed  by  the  defendants.  The  application  to 
substitute  a  next  friend  in  lieu  of  one  desirous  to  retire,  is  made  by 
summons,  on  notice  to  the  defendants.^ 

When,  in  consequence  of  the  deafli,  incapacity,^  or  removal  of 
the  next  friend  of  an  infant,  pending  the  suit,  it  becomes  necessary 
to  appoint  a  new  next  friend,  the  proper  course  of  proceeding  is, 
for  the  solicitor  of  the  plaintiff  to  apply  to  the  Court,  or  Judge  at 
chambers,  for  an  order  appointing  a  new  next  friend  in  his  stead,' 
whose  fitness,  as  we  have  seen,  must  be  proved ;  ^  and  after  such 
appointment,  the  name  of  the  new  next  friend  should  be  made  use 
of  in  all  subsequent  proceedings  where  the  former  one,  if  alive, 
would  have  been  named.  Before  the  defendant  has  appeared,  the 
name  of  the  new  next  friend  may  be  introduced  into  the  record, 
under  an  order  as  of  course  to  amend;  and  after  appearance  the 
same  may  be  done,  where  the  new  next  friend  is  appointed  in  the 
place  of  a  deceased  next  friend,^  if  the  application  for  the  order  is 
made  by  the  solicitor  who  acted  in  the  suit  for  the  deceased  next 
friend.  In  other  cases  the  order  may  be  obtained  on  the  plaintiff's 
petition,  as  of  course,  if  the  defendant's  solicitors  subscribe  their 
consent  thereto ;  if  not,  by  motion  upon  notice,  or  by  summons  at 
chambers.'  If  the  plaintiff's  solicitor  omits  to  take  this  step  within 
a  reasonable  time,  the  defendant  may  apply  to  the  Court  by  motion, 
upon  notice,^  for  an  order  directing  the  approval  of  a  new  next 
friend,  and  for  the  insertion  of  his  name  as  such  in  the  proceedings.^ 
In  Large  v.  DeFerre,^"  the  new  next  friend  was  appointed  by  the 
Chief  Clerk's  certificate,  without  further  order. 

The  order  appointing  the  next  friend  must,  in  eveiy  case,  be 


Ch.  hi.  §  5. 


Fitness  of  new 
next  friend 
must  be 
proved. 


1  5  Beav.  180 ;  and  see  Lander  v.  Inger- 
soll,  4  Hare,  596. 

2  For  form  of  summons,  see  Vol.  III. 

8  A  female  next  friend  will,  on  marriage, 
become  incapacitated  to  act  further  as 
such. 

4  Westby  v.  Westby,  2  C.  P.  Coop.  t. 
Cott.  211. 

5  Harrison  i>.  Hanison,  5  Beav.  130. 

6  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. ;  and  for  the  order  on 
motion,  see  Seton,  1252,  No.  5. 

'  For  forms  of  notice  of  motion  and  sum- 


mons, see  Vol.  III.;  and  for  the  order,  see 
Seton,  1252,  No.  6. 

8  For  form  of  notice  of  motion,  see  Vol. 
III. 

^  As  to  the  former  practice  where  the 
order  was  obtained  in  ex  parte  motion: 
see  Lancaster  ».  Thornton,  Amb.  308; 
Ludolph  «.  Saxby,  ibid.;  12  Sim.  851; 
Countess  of  Shelburne  v.  Ld.  Inchiquin, 
Amb.  398,  n.;  12  Sim.  352;  Bracey  «. 
Sandiford,  3  Mad.  468;  Glover  v.  Webber, 
12  Sim,  351.  For  form  of  motion  paper, 
see  Vol.  III. 

i»  Braithwaite's  Pr.  568. 


Proceedings 
on  death  or 
removal  of 
next  friend. 


Where  plain- 
tiff omits  to 
name  a  new 
next  friend. 


Service 
and  entry  of 
order. 
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Ch.  m.  §  6. 


Consent  to 
act  must  be 
shown. 


Next  friend 
necessary  on 
every  appli- 
cation by  in- 
fant plaintiff. 

Effect  on  suit 
of  infant 
plaintiff 
attaining 
twenty-one : 

wliere  lie 
adopts  suit; 

where  he 
repudiates  it; 


liability  of 
next  friend 
to  costs. 


Infant  repu- 
diating suit, 
not  liable  to 
costs,  though 
next  friend 
die. 


Costs  of 
defendant's 


served  on  the  solicitors  of  the  defendants  in  the  cause,  and  be  left  for 
entry  in  the  cause  books  kept  by  the  Clerks  of  Records  and  Writs.' 

Before  appointing  a  new  next  friend,  the  Court  or  Judge  requires 
to  be  satisfied  of  his  willingness  to  act ;  and  an  authority  signed 
by  such  next  friend  should  be  produced  and  filed.^ 

On  any  application  on  behalf  of  an  infant  plaintifij  a  next  friend 
must  be  named  for  the  purposes  of  the  application.' 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his. coming 
of  age  is  no  abatement  of  the  suit ;  *  but  he  may  elect  whether  he 
will  proceed  with  it  or  not.  If  he  goes  on  with-  the  cause,  all 
future  proceedings  may  be  carried  on  in  his  own  name,  and  the  bill 
need  not  be  amended  or  altered ;  ^  he  will  also  be  liable  to  all  the  , 
costs  of  the  suit,  in  the  same  manner  as  he  would  have  been  had 
he  been  of  age  when  the  bill  was  originally  filed.'  If  he  chooses 
to  abandon  the  suit,  he  may  move  to  dismiss  it  on  payment  of 
costs  by  himself,'  or  he  may  refrain  from  taking  any  step  in  it ;  but 
he  cannot  compel  the  next  friend  to  pay  the  costs,  unless  it  be 
established  that  the  bill  was  improperly  filed.*  Therefore,  where 
an  infant,  on  attaining  twenty-one,  moved  to  dismiss  a  bill  filed  on 
his  behalf,  with  costs  to  be  paid  by  the  next  friend,  the  Court 
refused  to  make  the  order ;  but  directed  the  bill  to  be  dismissed, 
on  the  late  infant  plaintifi"  giving  an  undertaking  to  pay  the  costs, 
and  the  costs  of  the  next  friend.' 

If  the  infant  refrains  from  taking  any  step  in  the  suit,  he  cannot 
be  made  liable  to  costs ;  thus,  where  the  next  friend  of  an  infant 
died  during  the  minority  of  the  plaintiff,  who,  after  he  came  of 
age,  took  no  step  in  the  cause,  and  the  defendant  brought  the 
cause  on  again,  and  procured  the  bill  to  be  dismissed,  such  dis- 
missal was  without  costs ;  because  the  plaintiff,  not  having  been 
liable  to  costs  during  his  infancy,  and  never  having  made  himself 
liable  by  taking  any  step  in  the  cause  after  attaining  twenty-one, 
and  there  being  no  next  friend  to  be  responsible  for  them,  there 
was  no  person  against  whom  the  Court  could  make  an  order  for 
payment  of  costs."  In  that  case,  the  next  friend,  if  living,  would, 
of  course,  have  been  liable  to  the  payment  of  the  costs  to  the 


i  Braithwaite's  Pr.  558. 

2  For  form,  see  Vol.  III. 

8  Cox  V.  Wright,  9  Jur.  N.  S.  981;  11 
W.  K.  870,  V.  C.  K. ;  and  see  Guy  v.  Guy, 
2  Beav.  460;  Furtado  u.  Furtudo,  6  Jur. 
227,  as  explained  by  Cox  v.  Wright,  9 
Jur.  N.  S.  981;  11  W.  K.  870,  V.  C.  K. 
A  notice  of  motion  should  be  given  by  the 
infant  by  the  next  friend,  and  not  merely 
by  the  next  friend.  Pidduok  v.  Boultbee, 
2  Sim.  N.  S.  223. 

4.  Wyatt's  P.  R.  225. 

6  "Wyatt's  P.  E.  I  Fowl.  Ex.  Prao.  421. 
The  title  of  the  suit  in  such  case,  however, 
is  corrected,  to  read  thenceforth  thus:  "A. 


B.,  late  an  infant,  by  C.  D.,  his  next  friend, 
but  now  of  full  age,  plaintiff." 

6  Coop.  Eq.  PI.  29;  Waring  v.  Crane, 
2  Paige,  79;  Story  Eq.  PI.  §  59. 

'  Where  a  decree  nas  been  made,  the 
application  should  be  a  special  motion  to 
stay  proceedings.  For  form  of  motion  pa^ 
per,  see  Vol.  HI. 

8  If  the. bill  was  improperly  filed,  the  in- 
fant may  abandon  the  suit,  and  the  costs 
will  be  charged  upon  the  next  friend. 
Waring  v.  Crane,  2  Paige,  79. 

9  Anon.,  4  Mad.  461. 

l»  Turner  v.  Turner,  1  Stra,  708;  2  P. 
Wms.  297;  Ld.  Ke'd.  26,  n.  t.;  and  see 
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.defendant:  the  general  rule  being,  that  the  next  friend  shall  pay    Ch. ill. §5. 
the  defendant's  costs  of  dismissing  the  plaintiff's  bill ;  and  so,  if  a        f^^ 
motion  is  made  on  behalf  of  an  infant  plaintiff  which  is  refused  "ismifs.'** 
with  costs,  such  costs  must  be  paid  by  the  next  friend.^  Costs  of 

Where  an  infant,  on  coming  of  age,  repudiates  the  suit,  that  repu-  ™°*'™  ^"^ 
diation  relates  back  to  the  commencement  of  the  suit,  over-riding  tiff 'b  behalf, 
all  that  has  been  done  in  it.^  Kepudiation 

An  infant  co-plaintiff,  on  coming  of  age,  and  desiring  to  repu-  piaStiff^ 
diate  the  suit,  if  he  takes  any  step,  must  move,  on  notice,  not  to  J^'?;'''?  ^^^ 
dismiss  the  bill,  but  to  have  his  name  struck  out  as  co-plaintiff;  °  tion. 
and  if  the  next  friend  requires  it,  the  late  infant's  name  must  be  Where  co- 
introduced  in  the  future  proceedings  as  a  co-defendant.*  comLg  of  ° 

After  an  infant  sole  plaintiff  comes*of  age,  his  next  friend  ought  ^S^'  desires 
not  to  take  any  proceedings  in  the  cause  in  the  name  of  the  plain-  suit. 
tiff,  even  though  they  are  consequential  on  former  proceedings  if  Nextftiendof 
the  suit  is  to  be  prosecuted ;  ^  but  an  infant  co-plaintiff,  on  coming  not  to  proceed 
of  age,  will  not  be  allowed  to  appear  by  another  solicitor  or  coun-  after  infant  of 
sel,  unless  he  has  obtained  an  order  to  change  solicitors." 

The  rule  above  referred  to,  under  which  a  next  friend  is  held 
liable  to  the  costs  of  dismissing  a  bill,  or  of  an  unsuccessful  motion, 
is  applicable  only  as  between  the  next  friend  and  the  defendant  in 
the  cause ;  for  the  Court  is  extremely  anxious  to  encourage,  to 
every  possible  extent,  those  who  will  stand  forward  in  the  charac- 
ter of  next  friend  on  behalf  of  infants,'  and  will,  wherever  it  can  Of  next 
be  done,  allow  the  next  friend  the  costs  of  any  proceeding  insti-  ^  costs o^tof 
tuted  by  him  for  the  infant's  benefit,  out  of  the  infant's  estate,  the  infant's 
provided  he  appears  to  have  acted  bona  fide  for  the  benefit  of  the    ^  *  ^' 
infant.    Therefore,  where  a  suit  was  instituted  on  behalf  of  an  where  a 
infant,  in  which  there  was  a  decree  made,  under  which  the  money  orderedlo 
-recovered  was  brought- into  Court,  and  put  out  for  the  benefit  of  pay  the  costs, 
the  infant  plaintiff,  and  the  defendant  was  ordered  to  pay  the  costs,  ^ 

but  ran  away :  upon  a  motion  by  the  solicitor  of  the  plaintiff  (in 
which  the  father,  who  was  the  next  friend,  and  very  poor,  joined), 
that  his  costs  might  be  paid  out  of  the  fund  in  Court,  Lord  King 
granted  the  motion,  but  with  some  reluctance.'    And  in  another  where  suit 
case,  where  a  supplemental  bill  had  been  filed  on  behalf  of  an  infant,  ■yrith'cost. 
for  which  there  were  apparent  grounds,  but  which  was  eventually 

Dunn  ».  Dunn,  7  De  G.,  M.  &  G.  25;  Guy,  2  Beav.  460 ;  Coolte  u.  Fryer,4Beav. 

1  Jur.  N.  S,  122 ;  3  Drew.  17 ;  18  Jur.  1068.  13.    For  form  of  notice  of  motion,  see  Vol. 

■  1  Buckley  v.  Puckeridge,  1  Dick.  396.  III. ;  and  for  form  of  order,  see  Seton,  1253, 

Costs  must  be  paid  by  the  next  friend  in  No.  8. 

every  instance  where  there  is  no  founda-  *  Bicknell  v.  Bioknell,.  32  Beav.  381; 

tion  for  the  suit.     Stephenson  «.  Stephen-  9  Jur.  N.  S.  633.                                                                   ' 

son,  3  Hayw.  123;  Story  Eq.  PI.  §  59.  6  Brown  «.  Weatherhead,  4  Hare,  122; 

But  see  Crandall ».  Slaid,  11  Met.  288.  Brown  v.  Brown,  11  Beav.  562. 

2  Dunn  V.  Dunn,  7  De  G.,  M.  &  G.  29;  6  Swift  v.  Grazebrook,  13  Sim.  185. . 

1  Jur.  N.  S.  123,  per  L.  J.  Turner.  '  Whittaker  v.  Marlar,  1  Cox,  286. 

s  Acres  v.  Little,  7  Sim.  138;  Guy  o.  8  Staines  ».  Maddox,  Mos.  319. 
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SUITS   BY   PEESONS   WHO   ARE    UNDER   DISABILITY. 


Ch.  III.  §  5. 


Inquiry 
whether  suit 
tur  infant's 
benefit; 

not  directed 
in  the  suit 
itself,  at  next 
friend's 
instance. 


Next  friend 
not  deprived 
of  right  of 
costs,  in  con- 
sequence of 
mistalce  or 
misapprehen- 
sion; 


but  will  not 
be  entitled  to 
costs,  if  suit 
instituted 
from  improper 
motives, 

or  due  dili- 
gence not 
used  to  learn 
the- facts. 


dismissed  as  against  one  of  the  defendants  with  costs,  which  were, 
paid  by  the  receiver  in  the  original  cause,  upon  a  petition  by  the 
next  friend  to  be  allowed  such  costs  out  of  the  infant's  estate  in 
the  original  cause.  Lord  Hardwicke  made  the  order:  observing, 
that  the  next  friend  and  the  receiver  had  done  nothing  but  what 
any  man  would  do  in  his  own  case :  and  that  though  it  had  turned 
out  unfortunately,  the  Court  would  not  say  that  they  ought  to  bear 
the  costs ;  as  if  they  were,  nobody  would  undertake  the  manage- 
ment of  an  estate  for  an  infant.^ 

An  inquiry  may  be  dii-ected  whether  it  is  for  the  benefit  of  the 
infant  to  proceed  with  a  suit.^  It  seems,  however,  that  such  an 
inquiry  will  not  be  directed,  on  the  application  of  the  next  friend, 
in  the  suit  respecting  which  the  reference  is  sought,^  but  that  the 
next  friend  must  carry  it  on  at  his  own  risk ;  which  appears  to  be 
a  proper  restraint  to  prevent  suits  of  this  description  from  being 
rashly  undertaken ;  for  as,  on  the  one  hand,  the  next  friend,  in  case 
a  fund  should  be  recovered  by  means  of  the  suit,  has,  through  his 
solicitor's  lien  for  his  costs  upon  that  fund,*  an  adequate  protection 
from  losing  the  charge  he  may  have  been  put  to  by  means  of  the 
suit,  so  the  risks  which  he  runs  of  losing  those  costs,  in  case  the 
suit  should  be  unsuccessful,  tends  to  make  persons  cautious  in 
undertaking  proceedings  of- this  nature  on  behalf  of  infants,  with- 
out having  very  good  reason  for  anticipating  a  successful  result. 

Although  the  Court  will  so  far  encourage  persons  acting  fairly 
or  bond  fide  to  institute  proceedings  on  behalf  of  infants,  or  to 
protect  them,  when  it  is  possible  so  to-do,  from  all  costs  and 
expenses  which  they  may  incur  by  such  step,  a  protection  which 
it  will  not  sufier  any  degree  of  mistake  or  misapprehension  to 
deprive  them  of:  ^  yet,  if  it  should  turn  out  that  the  next  friend 
has  acted  fi-om  improper  motives,  or  merely  to  answer  the  pur- 
poses of  spleen,  the  principle  which  guides  the  Court  in  encourag- 
ing an  honest  next  friend,  i.  e.,  the  anxiety  to  have  the  affairs  of 
infants  properly  taken  care  of,  will  involve  a  dishonest  one  in  the 
expenses  of  his  own  proceeding."  And  so,  if  it  should  appear 
that,  in  the  case  of  an  infant,  due  diligence  has  not  been  exerted 
to  acquire  a  proper  knowledge  of  the  facts  of  the  case,  and 
the  bill  should  be  dismissed,  or  an  order  discharged,  upon  facts 
which,  though  not  known  when  the  bill  was  filed,  or  the  motion 
made,  might  have  been  known  if  proper  inquiry  had  been  made, 
the  next  friend  will  not  be  allowed  the  costs  out  of  the  infant's 


1  Taner  v.  Ivie,  2  Ves.  S.  466 ;  Cross  v. 
Cross.  8  Beav  455. 

2  Taner  v.  Ivie,  2  Ves.  S.  469. 

'  Jones  I).   Powell,  2  Mer.   141;  ante, 
p.  72. 
^  Staines  v.  Maddox,  Mos.  319. 


6  Whittaker  v.  Marlar,  1  Cox,  286 ;  An- 
derton  v.  Yates,  6  De  G.  &  S.  202. 

6  Whittaker  v.  Marlar,  1  Cox,  286;  and 
see  Cross  v.  Cross,  8  Beav.  455 ;  Clayton  v. 
Cook,  8  De  G.,  F.  &  J.  682;  7  Jur.  N.  S. 
562. 
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estate.^  Thus,  where  it  appeared  that  a  writ  of  Ne  exeat  Megno  Ch.  III.  §  5. 
had  been  improperly  obtained  by  the  next  friend,  on  motion  sup- 
ported by  the  affidavit  of  the  infant  plaintiff,  by  which  the  infant, 
who  was  of  the  age  of  eighteen  years,  swore  positively  to  facts 
which  it  appeared  he  could  not  have  known  himself,  but  which  he 
could  only  have  been  told  by  other  persons,  Lord  Rosslyn  dis- 
charged the  order,  and  directed  that  the  next  Mend  should  pay  the 
costs  of  obtaining  it.'' 

There  appears  to  be  no  doubt,  that  a  solicitor  conducting  a  cause  goiidtor  has 
on  the  part  of  an  infant,  has  the  same  lien  upon  the  money  recov-  J  lien  upon 
ered  m  the  smt  by  his  means,  and  at  his  expense,  as  he  has  m  the  costs,  but  not 
case  of  an  adult ;  °  and,  therefore,  if  tke  suit  is  successful,  the  next  "J™  „ 
friend  is,  in  general,  secure  from  being  put  to  any  charges  on  the 
infant's  behalf.    But  it  seems  that  a  solicitor  who  obtains  posses- 
sion of  papers,  as  sohcitor  to  the  next  friend,  has  not  any  lien  upon 
them  by  virtue  of  such  possession.* 

It  is  said,  that  where  a  legacy  is  given  to  an  infant,  the  testator  Of  the  costs 
makes  it  necessary  to  come  into  this  court  for  directions  how  to  °^  iSSft's' 
lay  it  out;  and  that,  therefore,  such. an  apphcation  ought  to  be  legacy; 
considered  as  an  incumbrance  on  the  estate,  and  the  costs  must  be 
paid  out  of  the  assets.^    This  rule  was  acted  upon  by  Lord  Alvan- 
ley  M.  R.,  in  a  case  where  the  executors  were  plaintiffi,  in  which 
case  his  Lordship  said  that,  if  the  testator  wishes  to  prevent  the 
costs  of  such  a  suit  from  coming  out  of  his  estate,  he  ought  to  give 
the  legacy  to  a  trustee  for  the  infant ;  he,  however,  said  that,  for  not  in  future 
the  future,  he  should  not  give  the  costs  in  such  a  case :  for  since  the  the  testator's 
Legacy  Act,  36  Geo.  III.  c.  52,  §  32,  the  executor  has  nothing  to  estate; 
do  but,  under  that  Act,  to  pay  the  legacy  into  Court,  and  then 
he  has  done  ;  and  the  infant,  when  he  comes  of  age,  may  petition 
for  it.'    Before  that  Act,  an  executor  could  not  safely  pay  an  in- 
fant's legacy  without  a  decree. 

It  is  presumed  that  the  rule  above  laid  down  will  not  apply,  so  but  must  be 
as  to  prevent  an  infant  legatee  from  receiving  his  costs,  in  case  he  executor  if 
is  obhged  to  institute  proceedings  in  consequence  of  the  executor's  te  admits 
omitting  to  avail  himself  of  the  Act  to  pay  the  money  into  Court,    "     ' 
since  there  is  no  power  given  by  the  Act  by  which  the  executor 
can  be  compelled  to  pay  the  legacy  without  a  suit ;  and  that  where 
the  executors,  though  admitting  assets,  have  refused  or  neglected 
to  pay  the  legacy  into  Coui-t,  they  would  be  decreed  to  pay  the 
costs. 

1  Pearce  v.  Pearce,  9  Ves.  548.  Dunn,  7  De  G.,  M.  &  G.  25,  29;   1  Jur. 

2  Eoddara  v.  Hetherington,  6  Ves.  91,       N.  S.  122;  3  Drew.  17;  18  Jur.  1068. 
96.  ^  Anon.,  Mos.  5. 

s  Staines  «.  Maddox,  Mos.  319.  6  Whopham  v.  Wingfield,  4  Ves.  630. 

*  Montagu  on  Lien,  63 ;  and  see  Turner  He  may  now  apply  for  it  by  summons, 

V.  Letts,  20  Beav.  185;  7De  G.,  M.  &  G.  where  the  fund  or  stock  does  not  exceed 

243;    1  Jur.    N.  S.  487,  1067;   Dunn  v.  SOOi.,  Ord.  XXXV.  1  (2). 
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Ch.  m.  §  6.        With  respect  to  the  right  of  the  next  friend  of  an  infant  to  re- 

> , '   ceive  any  thing  beyond  his  taxed  costs  out  of  a  general  fund,  in 

As  to  next  order  to  reimburse  him  for  any  extra  expense  he  may  have  been 
to  mste  "^''*  put  to,  some  difference  of  opinion  appears  to  have  existed  between 
beyond  taxed  ^^rd  Eldon  and  Sir  William  Grant  M.  R.  In  Osborne  v.  Dmne,^ 
"'^^'  where  a  bill  had  been  filed  by  a  legatee  on  behalf  of  himself,  and 

as  next  friend  of  an  infant  legatee,  in  which  the  usual  decree  was 
made,  and  the  costs  ordered  to  be  taxed  and  paid  out  of  the 
estate,  an  appUcation  was  made  to  the  Master  of  the  Rolls,  on  be- 
half of  the  next  Mend,  that  he  might  in  some  way  have  costs 
beyond  his  taxed  costs  :  either  by  a  direction  to  have  them  taxed 
as  between  solicitor  and  cHent,  or  by  a  reference  to  the  Master  to 
see  what  extra  costs  he  had  been  put  to ;  but  Sir  William  Grant 
refused  to  make  the  order :  saying,  that  if  a  next  friend  is  to  a 
Certainty  to  have  aU  that  exceeds  the  taxed  costs,  it  would  lead 
hiTn  to  be  very  careless.  In  Fearns  v.  Yowng^  where  an  applica- 
tion was  afterwards  made  to  Lord  Eldon  for  the  costs  of  trustees, 
as  between  solicitor  and  cUent,  his  Lordship  refused  to  make  such 
an  order,  on  the  ground  that  where  the  costs  of  a  trustee  are  di- 
rected to  be  taxed,  that  means  as  between  party  and  party,  not  in 
the  larger  way ;  although,  where  a  trustee,  in  the  fair  execution  of 
his  trust,  has  expended  money  by  reasonably  and  properly  taking 
opiaions,  and  procuring  directions  that  are  necessary  for  the  due 
execution  of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also 
to  his  charges  and  expenses,  under  the  head  of  just  allowances. 
His  Lordship,  however,  added,  "  With  regard  to  an  infant,  this  re- 
quires great  consideration ;  for  as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  claimed  under  just  allow- 
ances, and  the  next  friend  is  to  be  at  the  whole  expense  of  the 
infant  beyond  his  costs,  persons  will  deliberate  before  they  accept 
that  oface." » 


Section  VI. — Idiots,  Zdcnatics,  and  Persons  of  Weak  Mmd. 

Suits  on  their       Although,  as  it  has  been  observed,*  in  certain  cases  suits  on 

propraly'by     ^^^^^  ^^  idiots  or  lunatics  may  be  instituted  in  the  form  of  in- 

bill,  formations  by  the  Attorney-General,  yet  the  proper  course  of 

proceeding  to  assert  their  rights  in  Equity  is  by  bill.* 

in  the  name  of       Suits  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  of 

tatb^Us"'      *^^  lunatic;  but  as  he  is  a  person  incapable  in  Law  of  taking  any 

committee,  or  step  on  his  own  account,  he  sues  by  the  committee  of  his  estate,  if 
next  friend.  •  '  j 

1  7  Tes.  424.  4  Ante,  p.  9. 

2  10  Ves.  184.  6  Or,  where  applicable,  by  administra- 
8  For  more  as  to  costs  of  infants'  suits,       tion  summons,  under  15  &  16  Vic.  c.  86, 

see  Beames  on  Costs,  69-71,  83-87.  §§  45-47;  see  post,  Chap.  XXIX. 
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own  acts, 


any,  or  if  none,  by  his  next  friend,  who  is  responsible  for  the  con-    Ch.  ni.  §  6. 

duct  of  the  suit.^    The  lunatic  must  be  named  a  co-plaintiff,  as   ■■ > ' 

weU  in  a  bUl  as  in  an  information,  on  his  behalf;  ^  where,  however,  Lunatic  must 
the  object  of  the  suit  is  to  avoid  some  transaction  entered  into  by  unless  in  suits 
the  lunatic  on  the  ground  of  his  incapacity  at  the  time,  it  has  been  *"  ^'^"'^  ^^^ 
held,  that  a  lunatic  ought  hot  to  be  a  co-plaintiff'  because  it  is  a 
principle  of  Law  that  no  man  can  be  heard  to  stultify  himself.* 
This  distinction  was  recognized  and  adopted  in  some  early  cases,^ 
but  it  would  scarcely  be  considered  important  in  modern  times ; 
and  where  a  bill  was  brought  by  a  lunatic  and  his  committee,  to 
avoid  an  act  of  the  lunatic's  on  the  ground  of  insanity,  a  demurrer, 
on  the  ground  that  a  lunatic  could  nf)t  be  allowed  to  stultify  him- 
self, was  disallowed :  °  the  Lord  Chancellor  observing,  that  the  rule 


1  Story  Eq.  PI.  §  64;  Dorsheimer  v. 
Koorbaok,  3  C.  E.  Green  (N.  J.),  438; 
Noroom  ».  Rogers,  1  C.  E.  Green,  484.  In 
some  of  the  States  in  America,  the  Courts 
of  Equity  are  intrusted  with  the  authority 
to  appoint  committees  for  idiots  and  luna- 
tics, as  in  England,  and  in  such  cases  the 
idiots  and  lunatics  sue  by  their  committees. 
In  other  States,  idiots  and  lunatics  are  by 
law  placed  under  guardians  appointed  by 
other  Courts,  and  ordinarily  by  the  Courts 
of  Probate  of  the  State.  In  such  cases 
the  idiots  and  lunatics  sue  and  defend 
suits,  by  their  proper  guardians,  unless 
some  other  is  specially  appointed  for  that 
purpose.  Story  Eq.  PI.  §  65.  Thus  in 
New  York,  by  statute,  the  Court  of  Chan- 
cery had  the  care  and  custody  of  idiots 
and  lunatics.  2  Key.  Stat.  N.  i.  61  et  seq. 
(ed.  1829);  Matter  of  Wendell,  1  John. 
Ch.  600 ;  Brasher  v.  Van  Cortlandt,  2  John. 
Ch.  242, 246.  In  Massachusetts,  the  Courts 
of  Probate  have  the  exclusive  authority 
to  appoint  guardians  of  insane  persons. 
Genl.  Sts.  c.  109,  §  8;  Story  Eq.  PI.  §  65, 
note  (1).  For  Virginia,  see  Boiling  v. 
Turner,  6  Rand.  684 ;  Vermont,  see  ^mith 
4).  Bumham,  1  Aik.  84 ;  New  Jersey,  Dor- 
sheimer «.  Roorback,  3  C.  E.  Green  (N.  J.), 
438. 

2  Story,  Eq.  PI,  §  64  and  note;  see 
Gorham  v.  Gorham,  3  Barb.  Ch.  24. 

8  A  lunatic  is  not  a  necessary  party 
plaintiff  with  his  committee,  on  a  bill  to 
set  aside  an  act  done  by  the  lunatic  under 
mental  imbecility.  Ortley  v.  .Messere, 
7  John.  Ch.  139.  "  The  general  practice, 
however,"  it  was  remarked  by  Mr.  Chan- 
cellor Kent,  in  this  case,  "  is  to  unite  the 
lunatic  with  the  committee,  as  was,  done 
in  2  Vernon,  678 ;  but  there  does  not  ap- 
pear to  be  any  use  in  it,  or  any  necessity 
tor  it,  as  the  committee  have  the  exclusive 
custody  and  control  of  the  estate  and  rights 
of  the  lunatic.  The  lunatic  may  be  con- 
sidered a  party  by  his  committee;  and, 
like  trustees  of  an  insolvent  debtor,  the 
committee  hold  the  estate  in  trust,  under 
the  direction  of  the  Court." 

*  In  reference  to  this  maxim,  it  is  re- 


marked by  Mr.  Justice  Story:  "How  so 
absurd  and  mischievous  a  maxim  could 
have  found  its  way  into  any  system  of 
jurisprudence,  professing  to  act  upon 
oivihzed  beings,  is  a  matter  of  wonder 
and  humiliation.  There  have  been  many 
struggles  against  it,  in  all  ages  of  the 
common  law,  by  eminent  lawyers,  but  it 
is  somewhat  difficult  to  resist  the  authori- 
ties which  assert  its  establishment  in  the 
fundamentals  of  the  common  law."  "  Even 
the  Courts  of  Equity  in  England  have 
been  so  far  regardful  of  the  maxim,  that 
they  have  hesitated  to  retain  a  bill  to 
examine  the  point  of  lunacy," —  "  and 
formerly  they  were  so  scrupulous  in  ad- 
hering to  the  maxim,  that  cases  have 
occurred  in  which  a  lunatic  was  not  al- 
lowed to  be  a  party  to  a  bill  to  be  relieved 
against  acts  done,  during  his  lunacy.  But 
this  rule  is  now  with  great  propriety  aban- 
doned." 1  Stoiy  Eq.  Jur.  §  225.  In 
America  this  maxim  has  seldom,  if  ever, 
been  recognized  in  any  of  the  Courts  of 
common  law.  Mitchell  v.  Kingman,  5  Pick. 
431;  Webster  v.  Woodford,  3  Day,  90; 
Grant  v.  Thompson,  4  Conn.  203;  Lang  ». 
Whiddon,  2  N.  H.  435;  Seaver  v.  Phelps, 
11  Pick.  304;  McReight  v.  Aitken,  1  Rice, 
56;  Rice  v.  Peet,  15  John.  503;  Chitty 
Cont.  (10th  Am.  ed.)  160  and  note.  In 
modern  times  the  English  Courts  of.  Law 
seem  inchned  as  tar  as  possible  to  escape 
from  the  maxim.  Baxter  v.  Earl  of  Ports- 
mouth, 5  B.  &  C.  170;  Ball  v.  Mannin, 
3  Bligh  (N.S.),  1;  1  Story  Eq.  Jur.  §  225, 
note  (5). 

The  ground  on  which  Courts  of  Equity 
now  interfere  to  set  aside  the  contracts 
and  other  acts,  however  solemn,  of  persons 
who  are  idiots,  lunatics,  and  otherwise 
non  compotes  mentis,  is  fraud.  1  Story 
Eq.  Jur.  §  227. 

5  Attorney-General  v.  Woolrich,  1  Ca. 
in  Cha.  153;  Attorney-General  v.  Park- 
hurst,  «J.  112. 

6  Ridler  v.  Ridler,  1  Eq.  Cas,  Ab.  279, 
pi.  5;  and  see  Tothill,  130;  .Story  Eq. 
Jur.  §  226„  .  >       J       4 
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Ch.  in.  §  6. 


to  the  preju- 
dice of  others. 


Idiot  not  a 

necessary 
party; 


committee  of 
idiot  or 
lunatic  is. 


In  what  cases 
a  demurrer . 
will  lie ; 


or  a  plea; 


to  bill  of 
discovery,  as 
-jrell  as  relief, 


that  a  lunatic  should  not  be  admitted  to  excuse  himself  on  pretence 
of  lunacy,  was  to  he  understood  of  acts  done  by  the  lunatic  to  the 
prejudice  of  others,  but  not  of  acts  done  by  him  to  the  prejudice  of 
himself. 

It  was  said  by  the  Lord  Keeper  Bridgman,  in  the  case  of  At- 
torney- General  v.  Woolrich,  above  referred  to,  that  the  reason  why 
a  lunatic  is  required  to  be  a  party  to  a  suit  instituted  on  his  behalf 
is,  because  he  may  recover  his  understanding,  and  then  he  is  to 
have  his  estate  in  his  own  disposition ;  but  that  it  is  otherwise  of 
an  idiot :  from  which  it  seems  that  an  idiot  is  not  a  necessary  party 
to  a  suit  instituted  on  his  behalf.  But  neither  an  idiot  nor  a  luna- 
tic can  institute  a  suit,  nor  can  one  be  instituted  on  his  behalf, 
without  the  committee,  if  any,  of  his  estate  being  a  party,  either 
as  a  co-plaintiff  or  as  a  defendant ;  ^  and  therefore,  where  the  com- 
mittee of  a  lunatic  filed  a  bill  on  behalf  of  the  lunatic,  without 
making  himself  a  co-plaintiff,  Sir  Thomas  Plumer  M.  R.  directed 
the  case  to  stand  over,  with  liberty  to  amend,  by  making  the  com- 
mittee a  co-plaintiff;  ^  and  in  the  Bishop  of  London  v.  NlchoUs}  a 
bill  for  tithes  by  the  bishop  and  sequestrator,  during  the  incapacity 
of  the  incumbent,  was  dismissed,  because  neither  the  incumbent 
nor  his  committee  was  a  party. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be 
either  an  idiot  or  a  lunatic,  and  therefore  incapable  of  instituting 
a  suit  alone,  and  no  next  friend  or  committee  is  named  in  the  bill, 
the  defendant  may  demur  ;^  but  Lf  the  incapacity  does  not  appear 
on  the  face  of  the  bill,  the  defendant  must  take  advantage  of  it  by 
f)lea.^  The  objection  arising  from  lunacy  extends  to  the  whole 
bill,  and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  hill 
for  discovery  merely,  as  in  the  case  of  a  bill  for  relief;  for  the  de- 
fendant in  a  biU  of  discovery,  being  entitled  to  costs,  after  a  fuU 
answer,  as  a  matter  of  course,  would  be  materially  injured  by  being 
compelled  to  answer  such  a  bill  by  a  person  whose  property  is  not 
in  his  own  disposal,  and  who  is  therefore  incapable  of  paying  the 
costs.^ 

If  the  plaintiff  became  a  lunatic  after  the  institution  of  a  suit,  it 


1  Fuller  ®.  Lance,  1  Ca.  in  Cha.  19; 
Story  Eq.  PI.  §  64,  and  note. 

Idiots  and  lunatics  mmi  sue  in  equity 
by  their  committees  or  guardians ;  in  New 
Jersey,  by  their  guardians.  Dorsheimer 
V.  Roorback,  3  ClI.  Green  (N.  J.),  338. 

2  Woolfryes  ».  Woolfiyes,  Rolls,  Feb. 
ir,  1824,  MSS. 

s  Bunb.  141. 

*  Ld.  Red.  1B3;  Norcom  ».  Rogers,  1  C. 
E.  Green  (N.J. ),  484.     . 

See  the  remarks  of  Chancellor  Zabriskie 
upon  the  assumption  of  the  text,  that  an 
idiot  or  lunatic  may  sue  by  next  friend,  in 
Dorsheimer  v.  Roorback,  3  C.  E.  Green 
(N.  J.),  440.    He  there  says:  "I  find  no 


case  or  s^uthority  in  which  it  is  held  that 
they  may  sue  by  a  next  friend,  either 
a  volunteer  or  appointed  for  the  purpose ; " 
and  it  was  held,  in  the  case,  that  a  bill 
filed  in  the  name  of  an  idiot  by  a  volunteer 
styling  himself  her  next  friend,  not  ap- 
pointed her  guardian  upon  inquisition 
found,  nor  authorized  by  the  Court  to  file 
the  bill  as  her  next  friend,  will  be  dis- 
missed on  motion  of  the  defendant.  "  The 
motion  to  take  the  bill  from  the  files  must 
be  granted." 

6  Ld.  Red.  153,  229;  see  Story  Eq.  PI. 
§725. 

8  Ld.  Red.  163. 
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was  formerly  requisite  that  a  supplemental  bill  should  be  filed,  in    Ch.  hi.  §  6. 

the  joint  names  of  the  lunatic  and  of  the  committee  of  his  estate,   " y ■" 

which  answered  the  same  purpose  as  a  bill  of  revivor  in  procuring  ^°™^'gP™'*' 
the  benefit  of  former  proceedings ;  ■^  and  if  the  committee  of  a  plaintiff  was 
lunatic's  or  idiot's  estate  died,  after  a  suit  had  been  instituted  by  jSer'^suit"'*^'' 
him  for  the  benefit  of  the  idiot  or  lunatic,  and  a  new  committee  commenced; 
was  appointed,  the  proper  way  of  continuing  the  suit  was  by  a  aied°™rwS^ 
supplemental  bill  filed  by  the  idiot  or  lunatic  and  the  new  com-  ciianged. 
mittee ;  but  under  the  present  practice  of  the  Court,  the  suit  would  Present  prac- 
be  continued,  in  either  of  these  cases,  by  a  supplemental  order  or  ^"^^' 
order  of  revivor.^    After  a  decree,  and  pending  proceedings  under  orderMces^ 
an  inquiry,  the  Court  will  stay  the  cause  till  the  issue  of  a  com-  sary. 
mission  of  lunacy  concerning  the  plaintiff  is  known.' 

A  committee,  previously  to  instituting  a  suit  on  behalf  of  an  Sanction  of 
idiot  or  lunatic,  should  obtain  the  sanction  of  the  Lord  Chancellor  j^r'^'^o^Lorff 
or  Lords  Justices,  who,  by  virtue  of  the  Queen's  sign  manual,  are  Justices  in 
intrusted  with  the  care  of  lunatics.    In  order  to  obtain  such  sane-  es'sa^''to™*'" 
tion,  a  statement  of  facts  showing  the  propriety  of  the  suit  should  institution  of 

*  o  J.      X         »/  suit  by  com~ 

be  laid  before  the  Master  in  Lunacy,  and  a  report  obtained  from  mittee. 
Mm  approving  the  suit ;  which  report  must  be  confirmed  by  the 
Lord  Chancellor  or  Lords  Justices.* 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not.  Of  setting 
as  a  matter  of  course,  interfere  to  set  aside  contracts  entered  into  ^acts^by" 
and  completed  by  a  lunatic,  without  fraud  in  the  parties  dealing  lunatic, 
with  him,  even  where  such  contracts  are  overreached  by  the  inqui- 
sition taken  in  lunacy,  and  may  be  void  at  Law ;  ^  but  the  inter- 
ference of  the  Court  will  depend  very  much  upon  the  circumstances 
of  each  particular  case  ;  and  where  it  is  impossible  to  exercise  the 
jurisdiction  in  favor  of  the  lunatic  so  as  to  do  justice  to  the  other 
party,  the  Court  will  refuse  reUef,  and  leave  the  lunatic  to  his 
remedy,  if  any,  at  Law.°  It  seems  also,  that  although  a  contract 
is  entered  into  by  a  lunatic  subsequent  to  the  date  from  which  he 
is  found  by  the  inquisition  to  have  become  lunatic,  yet,  if  the  fact 
of  his  being  a  lunatic  at  the  time  of  the  contract  is  denied  by  the 
defendant,  the  establishment  of  that  fact  is  indispensably  necessary ; 
and  formerly  when  the  Court  had  any  doubt  upon  it,  it  directed 
an  issue  to  try  it.' 

1  See   Brown   v.  Clark,  3  Wooddeson,       same,  lautalis  mutandis,  as  in  the  case  of 
Lect.  378,  notis,  where  the  form  of  such  a      infants;  see  ante,  p.  76,  76. 

bill  is  stated.  s  Hartley  v.  Gilbert,  13  Sim.  696. 

2  15  &  16  Vic.  c.  86,  §  52,  and  Ord.  <  16  &  17  Vic.  c.  70,  §§  70-73,  91-97; 
XXXII.  See  Seton,  1166,  1170;  Dangar  and  14th  Ord.  in  Lun.  of  7th  Nov.,  1853, 
V.  Stewart,  9  W.  R.  266,  V.  C.  K. ;  Thew-  17  Jur.  Pt.  II.  445 ;  see  Elmer's  Prac.  42. 
lis  V.  Farrar,  cited,  Seton,  1166;  and  see  6  Price  v.  Berrin^ton,  3  M'N.  &  G.  486, 
post,  Chap.  XXXIII.,  Revivor  and  Supple-  490;  Yauger  v.  Skmner,  1  McCarter  (N. 
ment.   For  forms  of  motion  paper  and  peti-  J.),  389. 

tion,  see  Vol.  III.     The  practice  as  to  the  ^  Shelf,  on  Lun.  551;  Niell  v.  Morley, 

appointment  of  new  next  friends  of  idiots,       9  Ves.  478,  481,  482. 

lunatics,  or  persons  of  weak  mind  is  the  '  Niell  v.  Morley,  9  Ves.  478. 
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ch.  in.  §  6. 


Persons  of 
weak  minds 
may  sue  by 
next  friend. 


Bill  by  imbe- 
cile person 
■without,  will 
be  taken  off 
the  file. 
Secus,  if  filed 
before  plain- 
tiff becomes 
so. 


Sanction  of 
Court  or 
Judge,  and  in 
lunacy,  to 
consent  to 
departure 
from  ordinary 
mode  of  pro- 
cedure. 


Persons  of  full  age,  but  who  are  incapable  of  acting  for  them- 
selves, though  neither  idiots  nor  lunatics,  have  been  permitted  to 
sue  by  their  next  friend,  without  the  intervention  of  the  Attorney- 
General  ;  1  and  it  seems,  that  if  a  bill  has  been  filed  in  the  name  of 
a  plaintiff  who,  at  the  time  of  filing  it,  is  ia  a  state  of  mental  incar 
pacity,  it  may,  on  motion,  be  taken  off  the  file.^  If,  however,  a 
suit  has  been  properly  instituted,  and  the  plaintiff  subsequently 
becomes  imbecUe,  that  circumstance  will  not  be  a  sufficient  ground 
for  taking  the  bill  off  the  file.  Thus,  where  a  motion  was  made 
on  the  part  of  the  defendant  to  take  a  bill  off  the  file,  on  the 
ground  of  the  plaintiff  having  been  for  some  time  reduced  by  age 
and  infirmity  to  a  state  of  mental  imbecility,  which  rendered  her 
incapable  of  instituting  a  suit :  the  circumstances  of  the  case  not 
appearing,  in  the  opinion  of  Lord  Eldon,  to  wairant  the  inference 
that,  at  the  time  of  filing  the  bill,  she  was  incompetent  to  authorize 
the  proceeding,  and  the  bill  appearing  to  be  a  proper  one  with  a 
view  to  her  rights  and  interests,  his  Lordship  thought,  that  as  the 
suit  was  rightly  commenced  and  the  further  prosecution  of  it 
proper,  it  would  be  a  strong  step  even  to  stay  the  proceedings, 
merely  because  her  state  of  mind  was  such  that  she  could  not 
revoke  the  authority  previously  given ;  but  that  to  take  the  hill 
off  the  file,  and  make  the  answer  waste  paper,  could  not  be  done." 

The  committee  of  a  lunatic,  and  the  next  friend  of  a  person  of 
unsound  mind,  before  he  consents  to  any  departure  fi-om  the  ordi- 
nary mode  of  taking  evidence,  or  of  any  other  procedure  in  the 
suit,  should  first  obtain  the  sanction  of  the  Court  or  Judge ;  *  and 
the  Committee  should  also  obtain  that  of  the  Lord  Chancellor  or 
Lord  Justice  sitting  in  Lunacy.' 


1  Ld.  Red.  30,  cites  Elizabeth  Liney,  a 
person  deaf  and  dumb,  by  her  next  friend, 
against  Witherly  and  others,  in  Ch. :  De- 
cree, 1  Dec,  1760 ;  ditto  on  Supplem.  Bill, 
4  Mar.  1779.  If  a  person  have  religious 
scruples  against  bemg  a  party  to  a  suit, 
be  may  sue  by  his  neit  fnend.  Malin  v. 
Malin,  2  John.  Ch.  238.  A  person  in 
dotage,  or  an  imbecile  adult,  may  sue  by 
next  friend.  C.  D.  Owing's  case,  1  Bland, 
373;  Both  well  ».  Bonshell,  1  Bland,  373; 
see  Story  Eq.  PI.  §  66.  As  to  the  juris- 
diction of  the  Court  of  Chancery  with 
regard  to  the  property  of  a  lunatic  not  so 
found  by  inquisition,  see  Nelson  v.  Dun- 
combe,  9  Bear.  211,  216,  219;  10  Jur. 
399;  Edwards  v.  Abrey,  2  C.  P.  Coop.  t. 
Cott  177,  and  cases  there  collected;  Re 
Burke,  2  De  G„  F.  &  J.  124;  -Re  Tayler, 
a.  125;  He  M'Farlane,  2  J.  &  H.  673; 
8  Jur.  N.  S.  208;  Light  v.  Light,  25  Beav. 
248;  Williams  v.  Allen,  33  Beav.  241; 
Starbuck  v.  Mitchell,  1  W.  N.  253,  M.  E.; 
Be  Coleman,  1  W.  N.  209,  V.  C.  S.;  and 
see  Seton,  709,  No.  11,  and  ante,  p.  9.    By 


the  25  &  26  Vic.  c.  86,  a  summary  juris- 
diction is  conferred  in  Lunacy  over  the 
Eroperty  of  an  alleged  Insane  person,  for 
is  benefit,  where  of  small  amount,  with- 
out inquisition  or  issue;  and  see  Ord.  in 
Lunacy  thereunder  of  7  Nov.,  1862,  in  El- 
mer's Prac.  363;  8  Jur.  N.  S.  Pt.  II.  513. 
In  the  case  of  a  bill  on  behalf  of  a  person 
of  weak  mind,  as  in  the  case  of  infants  and 
married  women,  a  written  authority  to  use 
the  name  of  the  next  friend  must  be  filed 
with  the  bill,  15  &  16  Vic.  c.  86,  §  11.  For 
foi-m,  see  Vol.  III.  And  see  AttomCT' 
General  v.  Murray,  18  W.  R.  65,  V.  C.  K., 
ante,  pp.  13,  n.  (4),  69,  n.  (6).  The  next 
friend  of  a  person  of  weak  mind  is,  in  every 
respect,  in  the  same  position  as  the  next 
friend  of  an  infant. 

2  Wartnaby  v.  Wartnaby,  Jac.  877; 
Blake  v.  Smith,  Younge,  596 ;  Norcom  v. 
Rogers,  1  C.  E.  Green  {N.  J.),  484. 

8  Wartnaby  v.  Wartnaby,  Jac.  877; 
Story,  Eg.  PI.  §  66. 

*  For  form  of  summon^,  see  Vol.  III. 

6  Ord.  5th  Feb.,  1861,  r.  24. 
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Section  VII.  —  Married  Women. 


Ch.  ni.  §  7. 


By  marriage,  the  husband  and  wife  become  as  one  person  in 
law;  and  upon  this  union  depends  all  the  legal  and  equitable 
rights  and  disabilities  which  either  of  them  acquires  or  incurs  by 
the  intermarriage.  One  of  the  consequences  of  this  unity  of  ex- 
istence and  interest  between  the  husband  and  wife  is,  that  at 
Common  Law  a  married  woman  cannot,  except  in  the  cases  men- 
tioned below,  during  the  continuance  of  her  coverture,  institute  a 
suit  alone  ;  therefore,  whenever  it  is  necessary  to  apply  to  a  judicial 
tribunal  respecting  her  rights,  the  proceeding  must  be  commenced 
and  carried  on  in.  their  joint  names.'^  The  exceptions  to  this  rule 
are  :  when  the  husband  can  be  considered  civiliter  mortuus,  and 
when  the  wife  is  judicially  separated  from  her  husband,  or  has  ob- 
tained a  protection  order ;  ^  in  which  cases,  the  wife  is  looked  upon 
as  restored  to  her  rights  and  capacity  as  a  feme  sole,  and  may  sue 
alone. 

With  respect  to  what  is  called  a  civil  death  in  law.  Lord  Coke 
says,  that  a  deportation  for  ever  into  a  foreign  land,  like  to  a  pro- 
fession, is  a  civil  death,  and  that  in  such  cases  the  wife  may  bring 
an  action,  or  may  be  impleaded  during  the  natm-al  life  of  her  hus- 
band ;  and  so,  if  by  an  Act  of  ParUament  the  husband  be  attainted 
of  treason  or  felony,  and  is  banished  for  ever,  this  is  a  civil  death, 
and  the  wife  may  sue  as  a  feme  sole  /  but  if  the  husband  have 
judgment  to  be  exiled  but  for  a  time,  which  some  caU  a  relegation, 


1  See  Hilton  v.  Lothrop,  46  Maine,  297; 
Williams  v.  Coward,  1  Grant  (Penn.)  21; 
Bradleyii.  Emerson,  7  Vt.  369.  In  Massa- 
chusetts, a  married  woman  may  sue  and 
be  sued  in  all  matters  having  relation  to 
her  separate  property,  business,  trade, 
services,  labor,  and  earnings,  in  the  same 
manner  as  if  she  were  sole.  Genl.  Sts. 
c.  108,  §  3 ;  Conant  v.  Warren,  6  Gray,  562. 
If  property  belongs  to  the  wife  alone,  as 
her  sole  and  separate  property,  an  action 
respecting  it  should  be  in  her  name  alone, 
and  her  husband  should  not  be  joined. 
Hennessey  v.  White,  2  Allen,  48,  49;  see 
Conant  v.  Warren,  nbi  supra.  In  Ken- 
tucky, a  wife  may  sue  alone  in  an  action 
relating  to  her  separate  property.  Petty 
V.  Malier,  14  B.  Mon.  246.  So  in  New 
Hampshire:  Jordan  v.  Cummings,  43  N. 
H.  134-136,  under  recent  Statutes.  So 
by  the  Code  of  Procedure  in  New  York ; 
and  when  the  action  is  between  herself  and 
husband,  she  may  sue  or  be  sued  alone. 
In  no  case  need  she  prosecute  by  a  guar- 
dian or  next  friend.  2  Kent  (ilth  ed.), 
154  note.  Under  the  New  York  acts  of 
1860  and  1862,  a  married  woman,  trading 
on  her  own  account,  may  be  sued  alone  on 
a  note  given  by  her  in  the  course  of  her 
trading.    Barton  v.  Beer,  35  Barb.  (N.  Y.) 


Consequences 
of  marriage 
on  wife's 
right  to  sue  at 
law: 


wife  cannot 
sue  alone, 

unless  hus- 
band civiliter 
mortuus, 
or  they  are 
judicially 
separated,  or 
her  property 
is  protected 
by  order. 
Husband  is 
civiliter  mor- 
tuus when 
transported 
for  life ; 

or  attainted 
and  banished 
by  Act  of 
Parliament, 


78.  Having  a  perfect  capacity  to  sue,  she 
will  be  held  responsible  for  the  acts  of  her' 
attorney  or  solicitor,  and  for  the  want  of 
ordinary  diligence  on  her  part.  Cayce  ii. 
Powell,  20  Texas, .  767.  In  Louisiana,  in 
a  bill  By  a  wife  to  be  relieved  from  a  mort- 
gage made  by  her,  on  the  ground  of  her 
disability  to  contract,  her  husband  may 
properly  be  joined  with  her  as  prochem 
ami.  Bein  v.  Heath,  6  How.  U.  S.  228. 
A  married  woman,  entitled  by  law  to  sue 
in  her  own  name,  may  declare  without 
alluding  to  her  husband.  Jordan  v.  Cum^ 
mings,  43  N.  H.  134;  see  Wheaton  «. 
Phillips,  1  Beasley  (N.  J.),  221. 

2  20  &  21  Vic.  c.  85,  §§  21,  25,  26,  45; 
21  &  22  Vic.  c.  108,  §§  6-8;  27  &  28  Vic. 
c.  44;  and  see  22  &  23  Vic.  c.  61,  §§  4,  5; 
23  &  24  Vie.  c.  144,  §  6;  iJe  Eainsdon's 
Trusts,  4  Drew.  446;  5  Jur.  N.  S.  55;  Se 
Kingsley,  26  Beav.  84;  4  Jur.  N.  S.  1010; 
Cook  V.  Fuller,  26  Beav.  99;  Rudge  v. 
Weedon,  4  De  G.  &  J.  216 ;  5  Jur.  N.  S. 
723;  Bathe  v.  Bank  of  England.  4  K.  & 
J.  564;  4  Jur.  N;  S.  505;  Re  Whitting- 
ham's  Trusts,  10  Jur.  N.  S.  818;  12  W. 
E.  775,  V.  0.  W.;  Caldicott  v.  Baker,  13 
W.  E.  449,  V.  C.  K. ;  Sealey  v.  Gaston,  ib. 
577,  V.  C.  W. 
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Ch.  m.  §  7.  this  is  no  civil  death.*  At  law,  also,  every  person  who  is  attainted 
by  ordinary  process  of  treason  or  felony,  is  disabled  to  bring  any 
action,  for  he  is  mtra  legem  positus,  and  is  accounted  in  law  civiliter 
mortuus  ;  ^  and  where  the  husband  is  an  alien,  and  has  left  this 
kingdom,  or  has  never  been  in  this  country,  the  wife  may,  during 
such  absence,  sue  alone,'  although,  in  ordinary  cases,  the  absence 


Y-^— 

or  by  ordi- 
nary process; 

or  alien 
abroad. 


1  Co.  Litt.  133  a.;  Stoiy  Eq.  PI.  §  61; 
Wright  V.  Wright,  2  Desaus.  244;  Corn- 
wall V.  Hoyt,  7  Conn.  420;  Troushton  v. 
Hill,  2  Hayw.  406;  Robinson  v.  Reynolds, 
1  Aiken   174. 

Mr.  Chancellor  Kent,  2  Kent  (Hth  ed.), 
154,  15B,  in  reference  to  this  point,  re- 
marks, that  "Lord  Coke  seems  to  put  the 
capacity  of  the  wife  to  sue  as  a  feme  sole, 
upon  tifie  ground,  that  the  abjuration  or 
banishment  of  the  husband  amounted  to  a 
civil  death.  But  if  the  husband  be  ban- 
ished, for  a  limited  time  only,  though  it  be 
no  civil  death,  the  better  opinion  is,  that 
the  consequences,  as  to  the  wife,  are  the 
same,  and  she  can  sue  and  be  sued  as 
Si  feme  sole."  See  also  Ex  parte  Franks, 
1  M.  &  Scott,  1.  In  Robinson  v-  Reynolds, 
1  Aiken,  174,  this  point  was  considered 
and  the  English  cases  ably  reviewed ;  but 
the  question  was,  by  this  case,  still  left 
unsettled,  whether  transportation  or  ban- 
ishment of  the  husband  by  law,  for  a  lim- 
ited time  only,  would  be  sufficient  to  give 
the  wife  the  capacity  to  sue  and  be  sued 
as  a  feme  sole.  It  seems,  however,  from 
the  case  of  Foster  v.  Everard,  Craw.  & 
Dix,  135,  that  a  feme  covert,  whose  hus- 
band has  been  transported  for  a  limited 
term  of  years,  will  not  be  allowed  to  sue 
in  Equity  as  nfeme  sole. 

2  2B.&P.231;  4Esp.27;  Bac.  Ab.  tit. 
Bar.  and  Feme  (M)  ;  9  East,  472. 

s  2  Esp.  554,  687;  1  B.  &  P.  357;  2  B. 
&  P.  226;  1  Bos.  &  P.  N.  R.  80;  11  East, 
301;  3  Camp.  123;  5  T.  B.  670,  682;  8  T. 
E.  545;  2  Kent  (11th  ed.),  155;  Gregory 
V.  Paul,  15  Mass.  31 ;  Jordan  v.  Cummings, 
43  N.  H.  134.  Where  the  husband  had 
never  been  in  the  United  States,  and  had 
deserted  his  wife  in  a  foreign  country,  and 
she  came  here  and  maintained  herself  as 
a  feme  sole,  she  was  held  entitled  to  sue 
and  be  sued  as  a  feme  sole.  Gregory  v. 
Paul,  15  Mass.  31,  (Rand's  ed.),  p.  35,  n. 
a,  and  cases  cited.  So,  where  the  hus- 
band, a  citizen  of  andaresidentin  another 
of  the  United  States,  compelled  his  wife 
to  leave  him  without  providing  any  means 
for  her  support,  and  she  came  into  Massa- 
chusetts and  maintained  herself  there,  for 
more  than  twenty  years,  as  a  single  woman, 
she  was  held  entitled  to  sue  as  a  feme  sole. 
Abbot  1).  Bayley,  6  Pick.  89.  The  prin- 
ciple of  the  "above  decisions  has  been  ex- 
tended still  further  by  the  Genl.  Sts.  of 
Mass.  0.  108,  §  29.  See  Story  Eq.  PI. 
§  61,  and  note  to  this  point;  2  Kent  (llfh 
ed.),  155.  In  Beane  v.  Morgan,  4  M'Cord, 
148;  S.  0. 1  Hill,  8,  it  was  held,  that  if  the 
husband  leave  the  State,  without  the  in- 


tention of  returning,  the  wife  is  competent 
to  contract,  to  sue,  and  be  sued,  as  if  she 
were  a,  feme  sole.  See  Valentine  v.  Ford,  2 
Browne,  193;  Robinson  o.  Reynolds,  1  Ai- 
ken, 174;  Troughton  v.  Hill,  2  Hayw.  406; 
Rhea  v.  Ehenner,  1  Peters,  105 ;  Edwards 
V.  Davies,  16  John.  286 ;  Chitty  Cont.  (10th 
Am.  ed.)  196  et  seq.;  Moore  B.  Stevenson, 
27  Conn.  14.  In  Gregory  v.  Pierce,  4 
Met.  478,  it  was  observed  by  Chief-Justice 
Shaw,  that "  the  principle  is  now  to  be 
considered  as  established  in  this. State,  as 
a  necessary  exception  to  the  rule  of  the 
common  law,  placing  a  married  woman 
under  disability  to  contract  or  maintain  a 
suit,  that  where  the  husband  was  never 
within  the  Commonwealth,  or  has  gone 
beyond  its  jurisdiction,  has  wholly  re- 
nounced his  marital  rights  and  duties,  and 
deserted  his  wife,  she  may  make  and  take 
contracts,  and  sue  and  be  sued  in  her  own 
name  as  a  feme  sole.  It  is  an  application 
of  an  old  rule  of  the  common  law,  which 
took  away  the  disability  of  coverture  when 
the  husband  was  exiled  or  had  abjured 
the  realm.  Gregory  v.  Paul,  IB  Mass.  31 ; 
Abbot  V.  Bayley,  6  Pick.  89.  In  the  latter 
case,  it  was  held,  that,  in  this  respect,  the 
residence  of  the  husband  in  another  State 
of  these  United  States,  was  equivalent  to 
a  residence  in  any  foreign  State;  he  being 
equally  beyojid  the  operation  of  the  laws 
of  the  Commonwealth  and  the  jurisdiction 
of  its  Courts.  But  to  accomplish  this 
change  in  the  civil  relations  of  the  wife, 
the  desertion  by  the  husband  must  be  ab- 
solute and  complete ;  it  must  be  a  volun- 
tary separation  from  and  abandonment  of 
the  wife,  embracing  both  the  fact  and  the 
intent  of  the  husband  to  renounce  de  facto, 
and  as  far  as  he  can  do  it,  the  marital  re- 
lation, and  leave  his  wife  to  act  as  a  feme 
sole.  Such  is  the  renunciation,  coupled 
with  a  continued  absence  in  a  foreign 
State  or  country,  which  is  held  to  operate 
as  an  abjuration  of  the  realm." 

In  Massachusetts,  it  is  provided  by 
Statute,  that,  when  any  married  man  shall 
absent  himself  from  the  State,  abandoning 
his  wife  and  not  making  sufficient  provision 
for  her  maintenance,  or  whose  husband 
has  been  sentenced  to  confinement  in  the 
State's  prison,  the  Supreme  Judicial  Court 
may,  on  her  petition,  authorize  her  to  ooin- 
■mence,  prosecute,  and  defend  any  suit  in 
Law  or  Equity  to  final  judgment  and  ex- 
ecution, in  like  manner  as  if  she  were  un- 
married.  Genl.  Sts.  Mass.  c.  109,  §§  31, 32. 

A  wife,  who  is  divorced  a  rn^ma  et 
thoi'O,  may  sue  as  a  feme  sole  on  causes  of 
action  arising  after  the  divorce.    Bean  «. 
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of  the  husband  affords  no  ground  for  the  wife's  proceeding  sep-    Ch.  in.  §  r. 
arately.^  ' r ' 

In  these  respects,  Courts  of  Equity  follow  the  rules  of  law :  ^  Eules  of  Law 
Thus,  it  has  been  held  in  Equity,  that  where  a  husband  has  been  Equity; 
banished  for  life  by  Act  of  Parliament,  the  wife  may  in  all  things 
act  as  a.  feme  sole,  as  if  her  husband  were  dead,  and  that  the  neces- 
sity of  the  case  requu-es  that  she  should  have  such  power ;  °  and 
where  a  husband  was  attainted  of  felony,  and  pardoned  on  con- 
dition of  transportation,  and  afterwards  the  wife  became  entitled 
to  some  personal  estate  as  orphan  to  a  freeman  of  London,  such 
personal  estate  was  decreed  to  the  wife  as  a /erne  sole.^ 

In  Equity,  however,  as  well  as  at  Law,  the  general  rule,  which 
requires  the  husband  to  be  joined  in  a  suit  respecting  the  rights 
of  his  wife,  prevails,  except  under  particular  circumstances,  which 
will  be  hereafter  pointed  out ;  but  at  Law  there  exists  a  distinc-  tat  a  distinc- 
tion between  actions  for  property  which  has  accrued  to  the  wife  beSreeu  per- 
before  marriage,  and  actions  for  property  which  has  come  to  her  sonalproperty 
afterwards ;    which  distinction  does  not  prevail  in  Equity ;    for  before  and 
with  respect  to  such  debts  and  other  choses  in  action  as  belong  to  ^f^^^  ^^^' 
the  wife  and  continue  unaltered,  since  the  husband  cannot  dis- 
agree to  her  interest  in  them,  and  as  he  has  only  a  quaUfied  right 
to  possess  them,  by  reducing  them  into  possession  during  her  Ufe, 
he  is  unable  to  maintain  an  action  for  such  property  without 
making  his  wife  a  party ;  ^  but  for  all  personal  estate  which  accrues 
to  the  wife,  or  to  the  husband  and  wife  jointly,  during  marriage, 
and  for  all  covenants  made  or  entered  into  with  them  during  that 
period,  the  husband  may,  at  Law,  commence  proceedings  in  his 
own  name;    because  the  right  of  action  having  accrued  after 
mai-riage,  the  husband  may  disagree  as  to  his  wife's  interest,  and 
make  his  own  absolute  :  an  intention  to  do  which  he  manifests  in 
bringing  an  action  in  his  own  name,  when  it  might  have  been 
commenced  in  the  name  of  both  of  them ;  °  and  in  such  case  it 
has  been  held,  that  if  the  husband  recover  a  judgment  for  a  debt 
due  to  the  wife,  and  die  before  execution,  his  personal  represent- 
ative wiU  be   entitled  to  the  benefit  of  it,  and  not  the  wifeJ 

Richmond,  5  Pick.  461;  Pierce  v.  Burn-  must  join,  and  he  cannot  sue  alone.    This 

ham,  4  Met.  303 ;  see  2  Kent  (Hth  ed.),  rule  will  go  farther  than  any  other  to  reo- 

166;  CoUyer  Partn.  (Perkins's  ed.)  §  16.  oncile  all  the  cases.    In  all  actions  for 

1  11  East,   301;  Du  Wahl  v.  Braune,  cfoses  ira  oc&n  due  to  the^wife  before  mar- 

1  H.  &  N.  178;  4  W.  R.  646.  riage,  the  husband  and  wife  must  join; 

2  See  Ld.  Red.  28 ;  Story  Eq.  PI.  §  61 ;       and  among  all  the  conflicting  cases,  1  ap- 
Coop.  Elj.  PI.  3D ;  Calvert  on  Parties,  414.       prebend  not  one  can  be  found  in  which  it 

"  Countess  of  Portland   v.    Prodgers,  was   held,  that   the  husband  could  sue 

2  Vern.  104  ;  1  Eq.  Ca.  Ab.  171,  PI.  1.  ■  alone,  where  the  cause  of  action  would 
^  Newsome  v.  Bowyer,  3  P.  Wms.  87.  clearly  survive  to  the  wife."  See  Morse 
6  1  Bright,  H.  &  W.  63,  and  the  cases  v.  Earl,  IS  Wend.  271;  Bryant ».  Puckett, 

there  cited,  noUs.    In  Clapp  v.  Stoughton,  3  Hey.  262. 

10  Pick.  47,  it  was  remarked  by  Mr.  Jus-  8  /J.  62;  and  sea  Add.  Cont.  761. 

tioe  Wilde  :  "  I  think  the  true  rule  is,  that  ''  Oglander  v.  Baston,  1  Vern.  396 ;  Gar- 

in  all  cases  where  the  cause  of  action  sur-  forth  v.  Bradley,  2  Ves.  S.  675,  677. 

vives  to  the  wife,  the  husband  and  wife 
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does  not  ap- 
ply in  Equity. 


Wife  must  in 
all  cases  be  a 
party  to  a 
suit  for  her 
own  property. 

Kule  that  her 
portion  will 
not  be  paid  to 
husband 
without  a 
settlement, 
unless  she 
consents. 


The  distinction  above  pointed  out  does  not,  however,  as  has  been 
stated,  exist  in  Courts  of  Equity,  where  it  seems  necessary  that  in 
all  cases  in  which  the  husband  seeks  to  recover  the  property  of  the 
wife,  he  should  make  her  a  party  co-plaintiff  with  himself,  whether 
the  right  to  the  property  accrued  before  or  after  marriage.^  Thus, 
in  ClearJce  v.  Lord  Angier,^  where  a  legacy  was  given  to  a  woman 
whilst  she  was  covert,  and  the  husband,  without  her,  exhibited  a 
bUl  for  it,  to  which  the  defendant  demurred,  on  the  ground  that 
the  wife  ought  to  have  been  joined  in  the  suit,  the  demurrer  was 
allowed.^ 

The  ground  upon  which  Courts  of  Equity  require  the  wife  to 
be  joined  as  co-plaintiff  with  her  husband  in  suits  relating  to  her 
own  property,  is  the  parental  care  which  such  Courts  exercise 
over  those  individuals  who  are  not  in  a  situation  to  take  care  of 
their  own  rights ;  and  as  it  is  presumed  that  a  father  would  not 
marry  his  daughter  without  insisting  upon  some  settlement  upon 
her,  so,  those  Courts,  standing  in  loco  parentis,  will  not  suffer  the 
husband  to  take  a  wife's  portion,  until  he  has  agreed  to  make  a 
reasonable  provision  for  her,^  or  until  they  have  given  the  wife  an 


1  See  Cherry  v.  Belcher,  5  Stew.  &  P. 
133;  Tribble  v.  Tribble,  5  J.  J.  Marsh. 
180;  Bradley  V.  Emerson,  7  Vt.  369. 

2  Freeman,  160;  S.  C.  nam.  Gierke  «. 
Lord  Anglesey,  Nels.  78 ;  see  also  Blount 
V.  Bestland,  5  Ves.  515;  Anon.,  1  Atk. 
491;  Meales  v.  Meales,  5  Ves.  517,  n.; 
Carr  «.  Taylor,  10  Ves.  574,  579. 

s  Chase  v.  Palmer,  25  Maine,  348.  In 
such  case  the  husband  and  wife  are  neces- 
sary parties.  Schuvler  v.  Hoyle,  6  John. 
Ch.  196 ;  Oldham  v'.  Collins,  4  J.  J. Marsh. 
50;  2  Kent  (11th  ed.),  138;  Foster  v.  HaU, 
2  J.  J.  Marsh.  546 ;  Griffith  v.  Coleman,  5  J. 
J.  Marsh.  600 ;  Pyle  u.  'Cravens,  4  Litt.  18 ; 
Cherry  u.  Belcher,  5  Stew.  &  P.  133.  In  the 
case  of  Goddard  i).  Johnson,  14  Pick.  352, 
at  Law,  it  was  decided  that  a  husband  may 
sue  in  his  own  right,  after  the  death  of  his 
wife,  for  a  legacy  accruing  to  the  wife 
during  the  coverture.  In  this  case  the 
Court  said :  "  We  think  the  husband  might 
have  sued  alone,  had  the  wife  been  still 
living,  and  consequently  that  this  action 
may  be  sustained.  It  is  a  well  settled 
principle  that  a  chose  in  actum  accruing  to 
the  wife  diuring  coverture,  vests  absolutely 
in  the  husband."  In  Hapgood  v.  Hough- 
ton, 22  Pick.  480,  the  Court  confirmed  the 
above  decision.  See  Sawyer  v.  Baldwin, 
20  Pick.  378;  Davis  v.  Newton,  6  Met. 
643-645;  Allen  v.  Wilkins,  3  Allen,  322, 
323;  Stevens  «.  Beals,  10  Cush.  291;  Albee 
V.  Carpenter,  12  Cush.  382 ;  Jones  v.  Rich- 
ardson, 5  Met.  249,  per  Shaw  C.  J. 

The  subject  of  the  husband's  right  to  a 
legacy  bequeathed  to  his  wife,  or  to  a  dis- 
tributive share  in  an  estate,  in  which  she 
is  interested,  is  fully  considered,  and  the 
authorities  collected,  in  Blount  v.  Bestland, 


5  Sumner's  Ves.  615,  Perkins's  note  (o); 
Carr  v.  Taylor,  10  id.  574,  Perkins's  note 
Cc). 

*  Per  Lord  Hardwicke,  in  Jewson  v. 
Moulson,  2  Atk.  419;  Chase  v.  Palmer, 
25  Maine,  348.  This  point  is  very  fuUy 
considered  in  2  Kent  (11th  ed.),  138  ei  seq. 
If  the  husband  wants  the  aid  of  Chancery 
to  get  possession  of  his  wife's  property,  or 
if  her  property  be  within  the  reach  of  the 
Court,  he  must  do  what  is  equitable  by 
making  a  reasonable  provision  out  of  it 
for  the  maintenance  of  her  and  her  chil- 
dren. Whether  the  suit  for  the  wife's 
debt,  legacy,  or  portion,  be  by  the  husband 
or  his  assignees,  the  result  is  the  same, 
and  a  proper  settlement  on  the  wife  must 
first  be  made  of  a  proportion  of  the  prop- 
erty. Ibid. ;  Howard  v.  Moflatt,  2  Johni 
Ch.  206 ;  Duvall  v.  Farmers'  Bank,  Mary- 
land, 4  Gill  &  J.  282 ;  Whitesides  v.  Dor- 
ris,  7  Dana,  106;  Dumond  v.  Magee,  4 
John.  Ch.  318;  Kenney  v.  Udall,  5  John. 
Ch.  464;  Haviland  v.  Bloom,  6  John.  Ch. 
178;  2  Story  Eq.  Jur.  §  1042  et  seq.; 
Mumford  v.  Murray,  1  Paige,  620;  Fahre 
V.  Golden,  1  Paige,  166 ;  Sawyer  v.  Bald- 
win, 20    Pick.    378;    Davis  v.   Newton, 

6  Met.  543-545;  Tucker  v.  Andrews,  13 
Maine,  124;  Glen  v.  Fisher,  8  John.  Ch. 
33 ;  Cape  v.  Adams,  1  Desans.  667 ;  Heath 
V.  Heath,  2  Hill  Ch.  104;  Rees  ».  Waters, 
9  Watts,  90;  Myers  v.  Myers,  1  Bailey 
Eq.  24;  Helm  v.  Franciscus,  2  Bland,  546; 
Tevis  ».  Richardson,  7  Monroe,  660 ;  Poin- 
dexter  v.  Jefli-ies,  15  Grattan  (Va.),  363. 
It  has,  at  length,  become  the  settled  rule 
of  the  Courts  of  Equity,  in  New  York, 
that  they  will  interfere,  and  restrain  a  hus- 
band from  recovering  at  law  his  wife's 
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opportunity  of  making  her  election,  whether  the  property  shall  go  Ch.  m.  §  7. 

to  her  husband,  or  shall  be  made  the  subject  of  a  settlement  upon  ' 1 ' 

her  and  her  children. 

This  right  of  a  wife  is  termed  her  equity  to  a  settlement ;  and  it  Equity  to  a 
attaches  whenever  proceediugs  are  pending  m  the  Court  of  Chan- 
cery, with  reference  to  her  personal  property,^  or  her  equitable  when  it 
interest  La  real  estate,''  except  as  against  the  particular  assignee  of  ' 


property,  until  he  makes  a  provision  for 
her.  See  Van  Epps,  v.  Van  Deusen,  4 
Paige,  64 ;  Fry  v.  Frv,  7  Paige,  462 ;  Mar- 
tin V.  Martin,  1  Ho'ff.  Ch.  462 ;  Udall  v. 
Kenney,  3  Cowen,  690.  Chancery  will 
interfere  in  such  case,  on  a  bill  filed  by  or 
on  behalf  of  the  wife ;  Van  Epps  v.  Van 
Deusen,  4  Paige,  64;  or  on  a  petition. 
Davis  V.  Newton,  6  Met.  543. 

The  result  of  the  cases  seems  to  be,  that 
whenever  the  interests  of  a  married  wo- 
man are  brought  before  the  Court,  in  op- 
position to  the  claims  of  her  husband,  thej' 
will  be  attended  to,  whoever  the  person 
applying  to  the  Court  may  be.  Clancy 
Eights  of  Women  (Am.  ed.),  474;  2  Story 
Eq.  Jut.'  §  1414 ;  Van  Duzen  v.  Van  Duzen, 
6  Paige,  366;  Davis  v.  Newton,  6  Met. 
543,  544.  See  a  discussion  on  this  subject 
of  settlement,  in  such  cases,  in  Parsons  v. 
Parsons,  9  N.  H.  309,  320  e(  sej. ;  2  Kent 
(11th  ed.),  141, 142. 

In  some  of  the  States  the  power  of  afford- 
ing such  protection  to  the  wife  does  not 
exist.  See  2  Kent  (11th  ed.),  141,  142; 
Parsons  v.  Parsons,  9  N.  H.  309,  320  et 
seq. ;  Yoke  v.  Bamet,  1  Binney,  358 ;  Mat- 
ter of  Miller,  1  Ash.  323.  In  Sawyer 
V.  Baldwin,  20  Pick.  387,  in  reference  to 
securing  a  provision  for  the  wife,  in  such 
cases,  the  Court  remark,  that  the  "prac- 
tice prevails  to  some  extent  in  New  York, 
but  is  repudiated  in  other  States.  It  would 
seem  to  be  repugnant  to  what  we  deem 
the  legal  rights  of  the  husband,  and  would 
never  be  carried  so  far  here  as  it  has  been 
in  England."  But  in  Davis  v.  Newton, 
6  Met.  543,  speaking  of  the  wife's  right  to 
a  suitable  allowance,  in  such  cases,  the 
Court  remark,  that  it  "  is  an  Equity  which 
Courts  will  uphold  in  all  cases  where  the 
husband,  his  creditors,  or  his  assignees 
have  occasion  to  come  into  Court  to  obtain 
possession  of  the  property,  and  wherever 
a  Court  of  Equity  can,  in  any  form,  exer- 
cise jurisdiction  over  the  subject."  "  The 
authority  of  the  Court  to  make  such  allow- 
ance is  a  well-established  principle  of 
Equity,  and  has  been  recognized  by  this 
Court."  Per  Shaw  C.  J.  in  Gardner  v. 
Hooper,  3  Gray,  398,  404 ;  see  Gassett  v. 
Grout,  4  Met.  488. 

Mr.  Chancellor  Kent,  2  Kent  (11th  ed.), 
141,  142,  remarks,  that,  "  though  such  a 
protection  cannot  be  afforded  to  the  wife 
in  Pennsylvania,  where  there  is  no  Court 
of  Chancery,  nor  in  New  Hampshire, 
where  Equity  powers,  to  a  specific  extent 
only,,  are  conferred  by  Statute  upon  the 
Supreme  Court  of  common-law  jurisdic- 


tion; yet  I  presume  that  it  exists  in  most 
of  the  other  States  where  Courts  are  estab- 
lished with  distinct  Equity  powers,  ac- 
cording to  the  English  system,  or  with 
legal  and  equitable  powers  united,  accord- 
ing to  the  more  general  prevailing  practice 
in  th^Dnited  States.  It  exists  in  Georgia, 
Maryland,  and  Tennessee,  and  in  the  latter 
State  protection  is  even  afforded  in  their 
Courts  of  Law.  Corley  v.  Corley,  22  Geo. 
178;  M'Elhattan  v.  Howell,  4  Haj-w.  19; 
Duvall  V.  Fanners'  Bank  of  Marv-land, 
4  Gill  &  J.  282."  So  in  Maine.  Tucker 
D.  Andrews,  13  Maine,  124.  For  other 
States,  see  Heath  v.  Heath,  2  Hill  Ch.  104; 
Myers  v.  Myers,  1  Bailey  Eq.  24;  Helm  v. 
Franciscus,  2  Bland,  545 ;  "Tevis  v.  Rich- 
ardson, 7  Monroe,  660;  Durr  v.  Bowyer, 

2  M' Cord,  368;  Argenbright  «.  Campbell, 

3  Hen.  &  M.  144.  In  North  Carolina,  if 
the  aid  of  a  Court  of  Equity  is  required 
by  the  husband  to  enable  him  to  take  pos- 
session of  his  wife's  property,  he  must 
make  reasonable  provision  for  her.  But 
in  that  State  the  wife  cannot,  by  a  suit  in 
Equity,  stop  him,  though  he  be  insolvent, 
from  taking  possession,  unless  her  claim 
be  founded  upon  a  marriage  settlement. 
Biyan  v.  Biyan,  1  Dev.  Eq.  47 ;  Allen  v. 
Allen,  6  Ired.  Eq.  293;  2  Kent  (11th  ed.), 
142^  143. 

The  wife's  equity  extends  as  well  to 
real  as  to  personal  property.  Moore  v. 
Moore,  14  B.  Mon.  259.  In  this  last 
case  it  was  allowed  to  her  out  of  the  pro- 
ceeds of  lands  which  descended  to  her 
during  coverture;  and  she  was  permitted 
to  assert  this  right  by  original  bill.  Where 
a  wife  joined  her  husband  in  the  convey- 
ance of  lands,  and  the  husband  became 
insolvent  before  the  price  was  paid,  a  suit- 
able settlement  was  decreed  to  her  out 
of  the  price.  Lay  v.  Brown,  13  B.  Mon. 
295. 

It  is  a  vain  attempt,  says  Mr.  Justice 
Story,  to  ascertain  by  general  reasoning 
the  nature  or  extent  of  the  above  doctrine, 
for  it  stands  upon  the  practice  of  the  Courts. 
2  Story  Eq.  Jur.  §  1407;  2  Kent  (11th. 
ed.),  141. 

1  Even  where  the  fund  is  not  in  Court, 
see  Henry  v.  Ogle,  1  C.  P.  Coop.  t.  Cott. 
447. 

2  Sturgis  V.  Champneys,  5  M.  &  C.  97; 
Hanson  v.  Keating,  4  Hare,  1 ;  Wortham 
V.  Pemberton,  1  De  G.  &  S.  644 ;  but  see 
Gleaves  v.  Payne,  1  De  G.,  J.  &  S.  87.  In 
Smith  D.  Matthews,  3  De  G.,  F.  &  J.  139, 
it  was  held  that  the  possible  estate  by 
curtesy  of  the  husband  could  not  be  inter- 
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"wife  may  her- 
self institute 
proceedings 
to  raise  the 
eqtiity; 
attaches  to 
wife's  life-in- 
terest. 

Wife's  equity 
to  a  settle- 
ment is  dis- 
tinct from  her 
right  by  sur- 
vivorslup. 


Rule  as  to  her 
equity  is  not 
of  modem 
adoption. 


Will  not 
attach  where 
husband 
alone  has  the 
right  to  sue. 


her  life-estate.^  She  may  herself  institute  proceedings  for  the  pur- 
pose of  raising  her  equity ; '''  but  it  cannot  he  enforced  until  the 
Court  is  about  to  make  a  decree  or  order  directing  payment,  trans- 
fer, or  application  of  the  property.' 

The  question  whether  the  right  attaches  to,  the  "wife's  life-in- 
terest has  been  much  discussed ;  but  it  is  now  determined  that, 
subject  to  the  above-mentioned  exception,  it  does  so  attach.* 

The  right  of  a  married  woman  to  have  a  settlement  made  upon 
herself  and  her  children,  out  of  her  personal  property  which  is  the 
subject  of  a  suit  in  Equity,  is  totally  distinct  from  her  right  by 
survivorship  to  such  of  her  choses  in  action  as  have  not  been 
reduced  into  possession  duiing  the  joint  lives  of  herself  and  hus- 
baijd.  The  right  by  survivorship  is  a  legal  right,  applying  equally 
to  her  legal  and  equitable  interest ;  but  her  right  to  a  settlement 
depends  upon  the  peculiar  rule  of  Courts  of  Equity  before  alluded 
to,  which,  standing  in  loco  pa/rentis  with  regard  to  a  feme  covert, 
will  not  suffer  the  husband  to  take  the  wife's  portion  until  he  has 
agreed  to  make  a  reasonable  provision  for  her  and  her  children, 
unless  they  are  satisfied  that  it  is  with  her  free  consent  that  it  is 
paid  over  to  him.^  This  rule  of  Equity  is  not  of  modern  adoption, 
but  has  been  recognized  and  acted  upon  from  a  very  early  period. 
In  the  case  of  Tanfidd  v.  Davenport,^  which  occurred  in  the 
14  Chas.  I.,  Lord  Keeper  Coventry  takes  notice  of  it;  and  it  has 
been  acknowledged  and  followed  in  all  subsequent  cases,  where  a 
wife  has  had  a  demand  in  her  own  right,  and  application  has  been 
made  to  a  Court  of  Equity  to  enforce  it.'  Where,  however,  the 
demand  is  not  one  which  accrues  to  the  husband  in  right  of  his 
wife,  although  he  may  be  entitled  to  it  under  a  contract  made 
upon  his  marriage,  yet  if  he  alone  has  the  right  to  sue  for  it,  the 
equity  of  the  wife  to  a  settlement  will  not  attach.'  Thus,  where, 
in  contemplation  of  marriage,  the  father  of  the  intended  wife 
covenanted  to  pay  lOOOZ.  to  the  husband  on  marriage,  and  also 


fered  with.    See  Barnes  v.  Robinson,  9  Jur. 
N.  S.  245;  11  W.  R.  276,  N.  C.  S. 

1  Tidd  V.  Lister,  3  De  G.,  M.  &  G.  857, 
861,  869 ;  18  Jur.  643 ;  and  see  Durham  v. 
Crackles,  8  Jur.  N.  S.  1174,  V.  C.  W. 

^  Lady  Elibank  v.  Montolicu,  6  Ves. 
737  j  and  cases  collected  in  Bosvil  v. 
Brander,  1  P.  Wms.  459;  Duucombe  v. 
Greenacre,  2  De  G.,  F.  &  J.  509;  7  Jur. 
N.  S.  175;  Postgate  v.  Barnes,  9  Jur.  N. 
S.  466;  11  W.  K.  356,  V.  C.  S.;  Barnes  v. 
Robinson,  9  Jur.  N.  S.  245;  11  W.  R.  276, 
V.  C.  S. 

*  Jewson  ».  Moulson,  2  Atk.  419;  De 
La  Garde  v.  Lerapriere,  6  Beav.  344 ;  Os- 
borne V.  Morgan,  9  Hare,  432 ;  Wallace  ». 
Auldjo,  1  Dr.  &  Sm.  216 ;  9  Jur.  N.  S.  687 ; 
2  N.  R.  667,  L.  JJ;  1  De  G.,  J.  &  S.  643. 


*  Sturgis  ».  Champneys,  6  M.  &  C.  97; 
Wilkinson  i>.  Charlesworth,  10  Bear.  324; 
see,  however,  Shillito  e.  Collett,  7  Jur. 
N.  S.  885,  where  V.  C.  Kindersley  held, 
that  an  annuity  given  to  a  married  woman 
by  will,  might  ue  paid  to  her  husband 
without  her  consent  in  Court. 

s  Jewson  D.  Moulson,  2  Atk.  419. 

6  Tothill,  114;  and  see  1  Spence  Eq.- 
Jur.  581,  686. 

7  Jewson  V.  Moulson,  2  Atk.  419 ;  Milner 
e.  Colmer,  2  P.  Wms.  641;  Adams  v. 
Peirce,  3  P.  Wms.  11;  Brown  i).  Elton, 
tj.  202;  Harrison  V.  Buckle,  1  Stra.  239; 
Winch.  V.  Page,  Bunb.  86 ;  Middlecome  a. 
Marlow,  2  Atk.  519. 

8  Brooke  v.  Hickes,  12  W.  K.  703,  V. 
C.  S. 
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that  his  heirs,  or  executors,  should,  within  six  months  after  his    Ch.iii.  §7. 

death,  pay  the  further  sum  of  500Z.  to  the  husband  as  the  re-  ' , ■' 

mainder  of  the  wife's  portion,  it  was  held,  that  the  wife  was  not 
entitled  to  a  settlement  out  of  the  500Z.,  as  it  never  was  her  money, 
and  was  only  a  debt  due  to  the  husband  from  the  father .^ 

In  order  to  ascertain  whether  the  married  woman  waives  her  How  equity- 
equity  to  a  settlement,  and  consents  to  her  husband  taking  the  ^7:^     ^ 
property,  the  practice  of  the  Court  is,  when  she  is  resident  in  Lon- 
don, or  is  wilUng  to  attend,  for  the  Judge  to  examine  her  apart  on  examina- 
from  her  husband,  at  the  time  of  pronouncing  the  decree  or  order  Courts 
disposing  of  the  fund :  ^  in  which  case,  a  note  of  the  examination 
is  made  by  the  Registrar  in  Court,  and  is  embodied  in  the  decree 
or  order.    K  the  married  woman  is  u#able  or  unwilhng  to  attend 
the  Court,  owing  to  her  residence  in  the  country  or  other  cause,  By  commis- 
her  examination  may  be  taken  by  commissioners,  under  an  order  an  order^'^^'^ 
specially  appointing  them  for  this  purpose.'    Such  order  may  be  order,  how 
made  in  various  forms,  and  at  different  stages  of  the  proceedings.  °''**'''^'i; 
Thus,  where,  on  pronouncing  the  decree  or  order  dealing  with  the  where  fund 
ftind,  it  is  suggested  by  counsel  that  an  immediate  examination  of  t^e  hearing* 
the  wife  by  commissioners  is  intended,  the  Court,  to  save  expense, 
will  sometimes  direct  the  fund  to  be  carried  over  to  the  separate 
account  of  the  wife,  and  by  the  same  order  appoint  the  commis- 
sioners, reserving  liberty  to  apply :  in  which  case,  on  completion 
of   the  examination,   an   application  for  payment  of   the  fund 
may  be  made  by  petition,*  or,  in  cases  where  there  is  jurisdiction 
at  chambers,  by  summons.'    Or,  the  Court  will  direct  the  drawing 
up  of  the  decree  or  order  to  be  suspended  for  a  few  days,  to  afford 
an  opportunity  of  taking  the  examiaation  in  the  interval :  in  the 
latter  case,  an  ex  parte  summons  °  is  thereupon  taken  out  for  an 
order  to  appoint  the  commissioners ;  and  when  the  examination 
has  been  completed,  the  matter  is  mentioned  again  to  the  Court, 
and  the  decree  or  order  is  directed  to  be  drawn  up,  embodying 
therein  the  result  of  the  examination. 

Where,  in  any  case,  a  fund  has  been  carried  over  to  the  wife's  after  fund 
separate  account,  an  application  to  deal  with  it  may  be  made  by  ' 

petition,''  or,  where  there  is  jurisdiction  at  chambers,  by  summons.^ 
When  made  by  petition,  the  usual  course  is  to  get  the  petition  and  petition 
answered  for  a  day  sufficiently  distant  to  allow  of  the  examination  *°  ^^^  °^'' 
being  taken  in  the  mean  time;  on  the  petition  being  thus  an- 

1  Brett  V.  Forcer,  3  Atk.  403.    For  case       ford  v.  Bawden,  1  id.  512,  and  note  (a)  and 
of  a  legacy  given  to  husband  and  wife       oases  cited. 

jointly,  see  Atcheson  v.  Atcheson,  11  Beav.  ^  See  form,  Seton,  658,  No.  4. 

486,  488.  *  For  form,  see  Vol.  III. 

2  On  this  subject  see  Seton,  657,  671;  6  Ibid. 
1  Bright's  H.  &  W.  88;  2  Story  Eq.  6  HM. 
Jur.  §  1418,  and  cases  cited;  Ward  v.  '  Ih^. 
Amoiy,  1  Curtis,  419,  432;  Sperling  u.  8  XhH. 
Eochtbrt,  8  Summer's  Ves.  175,  note;  Bin- 
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or  summons 
to  pay  out. 


Consent  in 
court,  or  at 
chambers,  on 
petition  or 
summons,  to 
pay  out. 
Who  may  be 
commission- 
ers. 


Examination 
how  taken. 


Examination 
abroad;  how 
taken. 


swered,  an  ex  parte  summons^  is  taken  out  at  chambers, for  an 
order  to  appoint  the  commissioners,  and  the  examination  is  taken 
thereon  before  the  petition  is  heard.  If  the  petition,  in  any  case, 
is.  brought  on  before  the  wife  is  examined,  an  order  to  examine 
her  will  be  made,  and  the  petition  will  be  ordered  to  stand  over 
tUl  the  return  thereto ;  ^  after  such  return,  the  petition  will  be 
placed  in  the  papfer  and  disposed  of. 

If  the  appUcation  for  payment  out  is  made  by  summons,  evi- 
dence of  the  title  to  the  ftind  should  be  adduced  on  the  hearing, 
and  the  summons  will  be  adjourned  till  after  the  examination :  to 
procure  which,  a  summons'  is  next  taken  out  for  an  order  to 
appoint  commissioners ;  and  when  the  examination  has  been  per- 
fected, the  summons  to  pay  out  is  brought  on  again,  and  an  order 
made. 

The  married  woman  may,  however,  attend  the  Court  at  the 
hearing  of  the  petition,  or  the  Judge  at  chambers,  on  the  summons, 
to  pay  out  the  fund,  and  give  her  consent,  so  as  to  save  the  expense 
of  an  examination  by  commissioners.* 

It  is  usual,  but  not  essential,  to  appoint  professional  persons  as 
commissioners ;  and  they  must  not  be  concerned  for  the  husband 
in  the  matter  to  which  the  examination  relates ;  but  it  does  not 
appear  to  be  the  practice  to  require  an  affidavit  of  their  fitness, 
unless,  perhaps,  where  they  are  to  act  abroad  and  do  not  seem,  by 
their  descriptions,  to  be  legal  practitioners  or  public  ftinctionaries. 
Three  or  four  persons  are  ordinarily  appointed,  two  of  whom  may, 
and  usually  do,'  act  without  the  rest.  An  examination  by  one 
commissioner  only  is  not  deemed  sufficient. 

The  married  woman,  on  attending  the  commissioners,  is  exam- 
ined by  them  secretly  and  apart  from  her  husband,*  to  whom,  in 
what  manner,  and  for  what  purpose  she  is  willing  and  desirous 
that  the  fiind  should  be  disposed  of;  they  read  over  to  her  the 
order  under  which  the  examination  is  taken,  and  explain  to  her  its 
purport;  the  examination  is  taken  in  writing,  and  is  signed  by 
her;  a  certificate  of  the  examination,  written  at  the  foot  thereof  is 
then  signed  by  the  commissioners;  an  affidavit  verifying  all  the 
signatures  is  made;  and  the  examination,  certificate,  and  affidavit' 
are  filed  at  the  Record  and  Writ  Clerks'  Office:  whence  office 
copies  are  procured. 

Where  the  married  woman  is  abroad,  an  order  will  be  made 


1  For  form,  see  Vol.  III. 

2  See  form  of  order,  Seton,  668,  No.  4. 
8  For  form,  see  Vol.  III. 

*  It  seems  a  Chief  Clerk  has  no  power 
to  take  the  examination  of  a  married 
woman:  see  15  &  16  Vic.  c.  80,  §  30.  For 
fortq  of  order,  where  the  examination  is 
taken  at  chambers,  see  Seton,  658,  No.  3. 


5  Th6  husband,  or  his  solicitor,  or  any 
person  connected  with  them,  should  rot 
be  present  at  this  examination;  see  Rt 
Bendyshe,  3  Jur.  N.  S.  7^7;  5  W.  R.  816, 
V.  C.  K. 

*  For  forms,  see  Vol.  III. :  and  see  iZe 
Tasburgh,  1  V.  &  B.  507.J 
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appointing  commissioners  resident  there ;  ^  and  the  mode  of  taking  Ch.  m.  §  7. 
and  authenticating  an  examination  out  of  ^the  British  dominions, 
is  exempUfied  by  the  following  case.  In  Minet  v.  Hyde^  the  order 
was,  that  she  should .  appear  before  some  of  the  plaintiffs,  and  a 
magistrate*  of  Leyden,  to  be'  privately  examined  as  to  her  consent : 
such  examination  to  be  in  writing,  in  the  French  or  German 
language,  and  to  be  signed  by  her,  and  attested  by  notaries  pubUc, 
whose  certificate  thereof  was  also  to  be  in  writing,  either  in  the 
French  or  German  language.  It  was  also  ordered,  that  such  sign- 
ing and  certificate  should  be  verified  by  the  affidavit  of  some 
credible  witnesses,  either  in  the  German  or  French  language, 
before  a  proper  magistrate  of  Leyden ;  and  that  the  examination, 
certificate,  and  affidavit  should  be  tran*lated  into  EngUsh  by  cer- 
tain notaries  pubUc,  sworn  to  the  truth  of  their  translation.' 

Where,  however,  the  wife  is  domiciled  abroad,  and  in  a  country  Where  wife 
by  the  law  of  which  there  is  no  equity  to  a  settlement,  but  the  abroad.^ 
whole  is  payable  to  the  husband,  her  consent  is  not  necessary ;  * 
that  the  law  is  so  must,  however,  be  proved  as  a  fact  in  each 


Before  a  fund  belonging  to  a  married  woman  will  be  paid  out  Affidavit 
of  Court,^  an  affidavit  is  required  to  be  made  by  the  husband  and  ^g°°  ^M.ir- 
wife,  that  no  settlement,  or  agreement  for  a  settlement,  has  been 
made ;  or,  if  there  is  any  settlement,  or  agreement,  then  an  affidavit 
by  them  identifying  the  instrument,  and  stating  that  there  is  no 
other ; '  and  the  instrument  must  be  produced.  Where  produced 
in  Court,  the  counsel  of  the  husband  and  wife  certifies  that  he  has 
careiuUy  perused  it,  and  that  the  fund  in  question  is  not  affected 
thereby ;  ^  but  where  produced  in  chambers,  an  affidavit  by  their 
solicitor  to  the  Uke  effect  is  required.^  On  an  appUcation  for  an 
order  to  examine  the  wife,  unless  the  affidavit  of  no  settlement  be 
produced,  the  order  will  direct  that  it  be  made  before  the  exami- 


1  Parsons  v.  Dunne,  2  Ves.  S.  60  j  Bour- 
dilloni).  Adair,  3  Bro.  C.  C.  237;  Gibbons 
V.  Kibbey,  7  Jur.  N.  S.  1298;  10  W.  R. 
65,  "V.  O.  K.;  Wedderburn  v.  Wedder- 
burn,  M.  R.  in  Chamb.  6  Aug.,  1864. 

2  2  Bro.  C.  C.  663. 

8  2  Bro.  C.  C.  ed.  Belt,  p.  662,  n.  1 ; 
see  also  Parsons  u.  Dunne,  Belt's  Sup.  to 
Ves.  S.  276. 

'  4  Campbell  ».  French,  8  Ves.  321;  Dues 
v.  Smith,  Jac.  644 ;  Anstruther  v.  Adair, 
2  H.  &  K.  613;  Hitchcock  V.  Clendinen, 
12  Beav.  534;  M'Cormiok  u.  Garnett,  5 
De  G.,  M.  &  G.  278;  18  Jur.  412;  see, 
however,  Schwabacher  v.  Becker,  2  Sm.  & 
G.  App.  4 ;  but  if  the/erne  cm&rt  is  a  ward 
of  Court,  the  case  is  different,  and  the 
Court  will  direct  a  settlement,  In  re  Twee- 
dale's  Settlement,  Johns.  109. 

6  M'Cormick  v.  Garnett,  iM  sup.  In 
Sutherland  v.  Young,  5  L.  T.  N.  S.  738, 


M.  R.,  legacies  of  260Z.  each  to  a  French- 
man's daughters,  married  to  French  sub- 
jects, were  ordered  to  be  paid  to  the  wives. 

6  See  Hough  v.  Ryley,  2  Cox,  167;  El- 
rington  v.  Elrington,  4  JJrew.  645. 

'  For  forms,  see  Vol.  III.  When  the 
joint  affidavit  cannot  be  obtained,  the 
Court  has  been  satisfied  with  other  evi- 
dence, Rowland  v.  Oakley,  14  Jur.  845,  V. 
0.  K.  B.;  Anon.,  3  Jur.  N.  S.  839,  V.  C. 
W.  As  to  the  affidavit  required  where  the 
wife  was  dead,  and  an  affidavit  of  no  set- 
tlement could  not  be  obtained,  see  Clarke 
V.  Woodward,  25  Beav.  456.  Where  the 
settlement  was  Scotch,  the  Court  required 
the  affidavit  of  a  Scotch  advocate  that  it 
did  not  affect  the  fund.  Be  Todd,  Shand  v. 
Kidd,  19  Beav.  682. 

8  See  form  of  recital  thereof  in  Seton, 
657,  No.  2. 

9  For  form,  see  Vol.  III. 
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CH.m.f  7.  nation  is  taken  :^  in  which  case,  it  is  usual  to  swear  the  affidavit 
before  one  of  the  commissioners  appointed  by  the  order,  if  he  is 
competent  to  administer  an  oath  in  Chancery.  Where  the  mar- 
riage is  not  otherwise  proved,  the  affidavit  should  state  the  time 
and  place  of  the  marriage,  and  a  certificate  thereof  should  be  ex- 
hibited.2 

As  a  general  rule,  the  consent  of  the  wife  will  not  be  taken  by 
the  Court  until  the  amount  of  the  fund  is  clearly  ascertained' 
except  where  it  is  subject  only  to  a  deduction  for  costs;*  but  her 
consent  has  been  taken  to  the  part  ascertained  from  time  to  time.^ 
Formerly,  it  was  not  the  practice  of  the  Court  to  direct  a  ftmd 
belonging  to  a  married  woman  to  be  paid  out  of  Court  at  the 
hearing  of  the  cause ; "  but  it  was  directed  to  be  transferred  to  a 
separate  account,  usually  entitled  the  account  of  the  husband  and 
wife ;  and  after  such  transfer,  a  petition  was  presented  for  payment 
out  of  Court  of  the  money  so  transferred.'  Now,  however,  where 
the  wife  appears  in  Court  and  consents,  the  fund  may  be  directed 
to  be  paid  out  at  the  hearing  of  the  cause,  or  on  further  considera- 
tion.' 

If  the  wife  be  not  of  full  age,  she  is  incapable  of  giving  her 
consent;  in  that  case,  therefore,  the  Court  will  not  examine  her, 
but  will  require  the  husband,  in  case  he  applies  to  this  Court,  for 
her  equitable  property,  to  make  a  proper  settlement  upon  her.' 
If  the  wife  is  of  age,  and  persists  in  giving  her  consent,  and 
waiving  her  equity  to  a  settlement,  it  appears  that  the  Court  can- 
not refuse  to  act  in  accordance  with  her  wish.^"  In  Mo  parte 
Higham^'^  however.  Lord  Hardwick  considered  himself  entitled  to 
object  to  the  whole  fund  being  paid  over  to  the  husband,  who  was 
in  trade,  even  though  the  wife  consented ;  but  in  the  previous  case 
of  WiUaU  V.  Cay^  where  the  wife  had  appeared  in  Court,  and 
being  examined  desired  that  the  whole  money  might  be  paid  to 
her  husband,  the  Master  of  the  KoUs,  although  the  parties  had 
married  without  the  consent  of  the  wife's  relations,  and  the  hus- 
band appeared  to  be  insolvent,  refused  to  refer  it  to  the  Master  to 

8  13  &  14  Vic.  «.  85,  §  28:  and  see  mie, 
p.  93. 

8  Stubbs  D.  Sargon,  2  Beav..496;  Abra- 
ham V.  Newcombe,  12  Sim.  566.  As  to 
the  course,  where  the  wife  is  mm  composj 
see  Caldecott  v.  Harrison,  Seton,  663. 

1"  See  2  Story  Eq.  Jur.  §  1418,  note; 
Murray  v.  Lord  Elibank,  10  Sumner's  Ves. 
84,  and  note  ;  Ward  v.  Araory,  1  Curtis, 
419, 432 ;  Sawyer  v.  Baldwin,  20  Pick.  878, 
388. 

11  2  Ves.  S.  579.  The  gi-ound  of  this 
decision  appears  to  have  been,  that  the 
lady  had  been  award  of  Court;  see  also 
Biddies  v.  Jackson,  26  Beav.  282;  3  De  G. 
&  J.  544;  4  Jur.  N.  S.  1069;  5  id.  90L 

12  2  Atk.  67. 


Not  taken,  if 
under  age. 


If  wife  con- 
sent. Court 
cannot  refuse 
to  pay  fund 
to  husband ;' 


1  See  form  of  order,  Seton,  658,  No.  4. 
The  V.  C.  Kindersley  requires  the  affida- 
vit to  be  produced  before  the  order  to  ex- 
amine is  made,  Seton,  663. 

2  See  form  of  affidavit  in  Tol.  III. 

8  Sperling  v.  Eoohfort,  8  Ves.  164,  178; 
WooUands  v.  Crowther,  12  Ves.  174, 178; 
Jernegan  v.  Baxter,  6  Mad.  82;  Moss  i>. 
Dunlop,  8  W.  R.  39,  V.  C.  W.  S.  C.  nom. 
Anon.,  6  Jur.N.  S.  1124. 

*  Packer  v.  Packer,  1  Coll.  92;  Mus- 
grove  V.  Flood,  1  Jur.  N.  S.  1086,  V.  C. 
W. ;  Roberts  v.  CoUett,  1  Sm.  &  G.  138. 

'  Powell  ».  Merrett,  Seton,  661. 

6  Campbell  v.  Harding,  6  Sim.  283. 

1  Ibid. 
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consider  a  scheme  for  securing  a  provision  for  the  wife :  observing,    Ch.  III.  §  7. 

that  it  was  never  done  unless  circumstances  of  fraud,  or  of  com-    ' y ■ 

pulsion  on  the  part  of  the  husband  appeared;  and  that  a  wife  ™iess there 
might  as  well  dispose  of  her  personal  estate,  over  which  she  has  stances  of 
an  absolute  control,  as  of  real  estate,  which  she  might  do  by  join-  ^^'^^' 
ing  in  a  fine  with  her  husband.^ 

It  would  seem  that,  as  long  as  the  money  remains  in  Court,  the  Consent  may 
wife  may  claim  a  settlement  out  of  it,  although  she  has  consented  before*tual 
to  its  being  paid  to  her  husband ;  or  that,  at  any  rate,  this  is  so  payment  out. 
where  she  was  not  aware  of  material  circumstances  at  the  time  of 
giving  her  consent.^ 

It  seems  that,  where  a  wife's  consent  has  been  already  given  Second  ex-' 
upon  her  examination  before  another  craapetent  tribunal,  she  need  ^n*dis- 
not  be  again  examined  in  a  Court  of  Equity ;  thus,  in  Gampbdl  v.  P™sed  with. 
French,^  Lord  Rosslya  did  not  thiak  it  necessary  to  issue  a  com- 
mission to  take  the  examination  of  a  married  woman  residing  in 
America,  as  she  appeared  to  have  been  examined  under  a  commis- 
sion issued  by  the  government  of  Virginia,  and  had  consented  to 
a  power  of  attorney  to  receive  the  legacy,  which  had  been  executed 
by  her  husband.     And  so  it  has  been  held,  that  where  a  married 
woman  is  entitled  to  a  share  of  money  arising  from  the  sale  or 
&.ortgage  of  an  estate  which  has  been  mortgaged  or  sold,  and  in 
order  to  effect  such  sale  or  mortgage  she  has  joined  in  levying  a 
fine  of  her  share,  and  for  that  purpose  has  undergone  the  usual 
examination  in  the  Court  where  such  fine  has  been  levied,  she  will 
be  barred,  by  the  fine,  of  her  equity  for  a  settlement.* 

The  right  of  a  married  woman  to  have  a  settlement  made  of.  Consent  dis- 
or  out  of,  a  ftind  in  Court,  arises,  however  small  the  fund  may  be ;  f/f,^cl  under 
but  if  it  is  under  200/.,  or  is  likely  to  be  reduced  thereto  by  oosts,^  2'""-'  <"■  ^^''■ 

^,,',  e    ,  .,  •:  per  annum. 

or  produces  less  than  10*.  a  year,"  she  may  waive  her  equity  to  a 
settlement  without  being  separately  examined.' 

When  the  Accountant-General  is  directed  to  pay  or  transfer  any  Effect  of 
sum  of  money  or  stock  to  an  unmarried  woman,  and  she  marries  Jj^l^^^  °"  * 
before  payment  or  transfer,  and  the  sum  does  not  exceed  200Z.,  or  previously 
lOZ.  a  year,  the  Accountant-General  may  pay  or  transfer  the  same  p^d'to  the  * 

woman. 

1  See  Milner  v.  Colmer,  2  P.  Wms.  price:  Geddes  ex  parte,  i  Rich.  Eq.  301; 
639,  642 ;  Lanoy  v.  Athol,  2  Atk.  444,  or  it  maj'  be  voluntarily  waived :  Ward  «. 
448;  Oldham  u.  Hughes,  ib.  452;  Hearle  Amovy,  1  Curtis,  419 ;  Bee  now  3  &  4  Wdl. 
V.  'Greenbank,  3  Atk.  695,  709 ;  Parsons  v.  IV.  c.  74  §  77,  substituting  an  acknowl- 
J)unne,  2  Ves.  S.  60;  Minet  v.  Hyde,  2  edged  deed  for  a  fine:  Shelford,  R.  P. 
Bro.  C.   C.  663 ;  Dimmoch  v.  Atkinson,  Stat.  389. 

3  Bro.  C.  C.  195;  Ellis  v.  Atkinson,  ib.  6  Roberts  v.  Collett,  1  Sra.  &  G.  138; 

665;  Hood  V.  Burlton,  4  Bro.  C.  C.  121.  but  see  Sporle  v.  Barnaby,  10  .lur.  N.  S. 

2  Watson  V.  Marshall,  17  Beav.  363.  1142,  V.  C.  S. 

s  3  Ves.  321,  323.  6  gee  Seton,  660;  Ord.  I.  1. 

4  May  V.  Roper,  4  Sim.  360 ;  Wright  v.  '  Re.  Kincaid,  1  Drew.  326.    The  case 

Arnold,  14  B    Mon.  638.     The  wife  may  of  Foden  v.  Finney,  4  Russ.  428,  is  not 

waive  her  right  by  permitting  the  con-  now  binding.  Re  Cutler,  14  Beav.  220; 

veyance:  Wright  v.  Arnold,  14  B.  Mon.  and  see  Doody  d.  Uiggins,  2  Jur.  N.  S. 

638;   so   by  joining  in  a  receipt  for  the  1068,  V.  C.  W. 
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Ch.  IJI.§7. 


Where  fond 
exceeds  the 
above  limit. 


Examination 
required, 
though  pay- 
ment desired 
to  wife  on  her 
separate  re- 
ceipt. 

Consent  not 
taken,  where 
property  is  a 
remainder  or 
reversion. 


When  it  con- 
sists of  a  re- 
mainder, and 
there  is  a 
power  of  ap- 
pointment m 
the  survivor, 
qwEre  ? 


to  the  woman  and  her  husband,  upon  proof  of  the  marriage,  and 
such  affidavit  of  no  settlement  as  has  been  mentioned  above ;  ^  or, 
in  case  there  has  been  a  settlement,  upon  the  affidavit  of  the 
solicitor,  that  in  his  judgment  the  settlement  does  not  affect  the 
fund.''  But  where  the  fiind  in  Court  exceeds  the  limit  above 
mentioned,  a  special  order  for  payment  is  necessary :  which  can  be 
obtained  at  chambers,  on  ex  parte  summons,'  supported  by  the 
production  of  the  order  under  which  the  fund  was  directed  to  be 
paid  to  the  woman,  the  Accountant-General's  certificate,  and  an 
affidavit  by  her  and  her  husband  of  the  marriage,  and  of  no  settle- 
ment;^ or  by  petition,*  on  the  like  evidence,  where  there  is  no 
jurisdiction  at  chambers. 

The  Court  will  not  dispense  with  the  separate  examination  of 
the  married  woman,  in  cases  where  it  is  proposed  to  pay  the  fund 
to  her  separate  receipt ;  as  that  would  be,  in  effect,  the  same  as 
payment  to  the  husband.' 

The  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  con- 
sent to  part  with  that  interest  which  is  the  creature  of  a  Court  of 
Equity :  viz.,  the  right  which  she  has,  in  a  Court  of  Equity,  to  claim 
a  provision  by  way  of  settlement  on  herself  and  children,  out  of  the 
property  which,  at  Law,  the  husband  could  take  possession  of  in 
her  right.'  This  equity  arises  upon  the  husband's  legal  right  to 
present  possession ;  and  the  principle  has  no  application  to  a  remain- 
der or  reversion,  which  can  only  be  passed  to  the  husband  when  it 
falls  into  possession.*  With  respect  to  an  interest  of  this  descrip- 
tion, it  has  been  stated  generally,  that  the  Court  will  not  allow 
her,  by  any  act  of  hers  during  coverture,  to  bind  her  fiiture  rights. 
Without  her  consent,  the  Court  will  not  deal  with  it  or  dispose  of 
it  at  all ;  and  her  consent  the  Court  will  refuse  to  take.°  Thus,  a 
petition,  which  had  for  its  object  the  payment  to  the  husband  of 
a  sum  of  money,  to  which  the  wife  was  entitled  in  reversion  after 
the  death  of  her  mother,  was  refused." 

In  Macarmick  v.  Buller^'^  however.  Lord  Kenyon  M.  R.  made 
an  order,  upon  the  consent  of  a  married  woman  given  in  Court,  for 
the  payment  of  trust  money  to  her  husband,  which  appears  to  be 

1  ^m(c,  p.  95. 
"  ~   ■.]:i,2,i 


2  Ord. 

8  See  form  in  Vol.  III. 

4  BM. 

6  Ibid. 

s  Mawe  V.  Heaviside,  1  Jur.  N.  S.  817; 
9  W.  R.  649,  v.  C.  K. ;  Gibbons  v.  Kibbey, 
7  Jur  N.  S.  1298;  10  W.  R.  55,  V.  C.  K.; 
and  see  Seton,  664;  but  see  Clark  v. 
Clark,  1  W.  N.  106;  14  W.  R.  449,  V.  C. 
S.,  where,  husband  consenting,  fund  was 
paid  on  separate  receipt  of  wife. 

'  Pickard  v.  Roberts,  3  Mad.  385. 

8  IIM. 

9  Per  Lord  Cottenham,  in    Frank  v. 


Frank,  3  M.  &  C.  178;  Woollands  «. 
Crowcher,  12  Sumner's  Ves.  174,  Perkins's 
note  (a)  and  cases  cited;  2  Story  Eq.  Jur. 
§  1413,  and  notes  and  cases  cited.  She 
may,  however,  now  relense  her  equity, 
under  the  provisions  of  the  20  &  21  Vic. 
c.  57. 

i»  Pickard  v.  Roberts,  3  Mad.  384;  see 
StifFe  «.  Kveritt,  1  M.  &  C;  37,  41;  Eicb- 
ards  V.  Chambers,  10  Ves.  580 ;  Ritchie  e. 
Broadbent,  2  J.  &  W.  456;  Osborne  v. 
Morgan,  9  Hare,  434;  and  post.,  p.  117 
et  seq. 

11  1  Cox,  3B7. 
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completely  at  variance  with  the  rule  laid  down  .in  the  cases  just 
cited.  In  that  case,  on  the  marriage  of  the  plaintiff,  a  sum  of 
9000Z.  had  been  vested  in  trustees,  upon  trust  to  pay  the  interest 
to  the  husband  for  hfe,  and  after  his  death  to  the  wife  for  life,  and 
upon  the  death  of  the  survivor  to  pay  the  principal  to  such  persons 
as  such  survivor  should  direct ;  but  the  husband,  having  occasion 
for  the -money,  joined  with  the  wife  in  executing  a  deed-poll, 
whereby  they  appointed  the  money  immediately  to  the  husband ; 
and  upon  personal  examination  of  the  wife  in  Court,  the  trustees 
were  directed  to  pay  the  money  to  the  husband. 

Where  a.  feme  covert  was  tenant  in  tail,  in  remainder  after  a  sub- 
sisting life-estate,  of  money  to  be  lai(^out  in  land,  it  was  held  by 
Sir  John  Leach  M.  R.  that  she  could,  by  an  arrangement  with  the 
tenant  for  life,  and  on  a  private  examination  under  the  7  Geo.  IV. 
c.  45,  consent  to  the  payment  of  a  portion  of  the  money  to  the  hus- 
band.^ But  that  Act,  it  is  to  be  remarked,  gave  to  the  tenant  in 
tail  in  remainder  an  immediate  right  to  apply,  in  concurrence  with 
the  tenant  for  life,  for  the  payment  of  the  money  out  of  Court ;  so 
that  the  order  thus  made  under  the  Act  was  not  at  variance  with 
the  rule  above  noticed,  that  the  wife  can  only  consent  to  part  with 
that  which  the  husband,  in  her  right,  has  an  immediate  right  to 
reduce  into  possession. 

As  a  general  rule,  where  the  money  has  arisen  from  the  sale  of 
land,  and  is  liable  to  be  re-invested  in  land,  the  Court  will  take  the 
consent  of  the  married  woman,  without  requiring  the  usual  for- 
malities on  a  disposition  of  land.^ 

In  the  case  of  Whittle  v.  Senning,^  the  important  question  came 
before  Lord  CJottenham,  whether  a  married  woman,  entitled  under 
settlement  to  a  reversionary  interest  in  a  fund  in  Court,  could,  by 
obtaining  assignments  of  all  the  interests  in  the  fund  previous  to 
that  settled  upon  herself  make  herself  absolutely  entitled  to  the 
whole  fund,  so  as  to  have  it  paid  out  of  Court.    It  was  held,  after 


Ch.  III.  §  7. 


Under  tenant 
in  tail  Act. 


Disentailing 
assurance, 
when  dis- 
pensed witli. 


Where  wife, 
entitled  in 
reversion  to  a 
money  fund, 
acquires  prior 
interests. 


1  Re  Silcock,  3  Euss.  369.  This  Act  is 
repealed  by  3  &4  Will.  IV.  c.  74,  §  70, 
and  provisions  substituted  by  §  77  et  seq. 

2  aee  Binford  v.  Bowden,"l  V.es.  J.  512; 
Be  Silcock,  3  Russ.  369,  under  the  repealed 
Act;  Exparte  Ellison,  2  Y.  &  C  Ex.  628; 
Be  Tyler.  8  W.  R.  640,  V.  C.  W.;  Re 
Hayes,  9  W.  R.  769,  V.  C.  K. ;  Re  Worth- 
ington,  ib.  n. ;  Seton,  660,  under  the  pres- 
ent Act.  For  other  orders  for  payment 
out  to  tenants  in  tail,  without  a  disentail- 
ing assurance,  see  Sowry  v.  So  wry,  8  Jur. 
N.  S.  890,  T.  C.  S.;  Re  South  Eastern 
Railway,  30  Beav.  215;  Be  Holden,  1  H. 
&  M.  445 ;  Be  Holden,  10  Jur.  N.  S.  308. 
v.  C.  S.;  Re  Watson,  ».  1011,  L.  JJ.; 
Nottley  V.  Palmer,  L.  R.  1  Eq.  241;  11 
Jur.  N.  S.  968,  V.  C.  K.  Such  an  order 
was  refused  by  V.  C.  K.  in  Re  Tylden, 


9  Jur.  K.  S.  942;  but  see  Be  Watson  nbi 
sup.  For  order  for  payment  to  the  hue- 
band,  on  the  wife's  election  to  take  money 
as  land,  see  Seton,  660;  and  after  a  dis- 
entailing assurance  and  her  examination, 
ibid.  Where  the  fund  was  small,  not  ex- 
ceeding 30/.,  her  examination  was  dis- 
pensed with.  Re  Clark,  5  N.  R.  32,  V.  C. 
S.;  11  Jur.  N.  S.  7;  13  W.  K.  401,  mom. 
Pollock  V.  Rirmirgham,  Wolverhampton, 
and  Stour  Valley  Railway  Co.,  Be  Clarke. 
As  to  the  formalities  required  by  the  3  & 
4  Will.  IV.  c.  74,  in  the  case  of  a  married 
woman,  see  Shelford,  K.  P.  Stat.  402  et 
seq.,  and  717  et  seq. ;  and  for  precedents 
of  disentailing  deeds,  ib.  Appx. ;  2  Pri- 
deaux  Oonv.  431  etseq. 

s  2  Phil.  731;  11  Beav.  222;  Story  v. 
Tonge,  7  Beav.  91. 
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Ch.  in.  §  7. 

"-^-Y -' 

Examination 
dispensed 
•with,  where 
the  fund  is 
her  separate 
estate, 


except  where 
'  her  hushand 
is  to  be  the 
recipient. 


Where  she 
refuses  to  give 
her  consent. 


an  elaborate  judgment,  and  a  review  of  all  the  cases,  that  she  could 
not  do  so. 

Where  property  is  settled  to  the  separate  use  of  a  man-led 
■woman,  her  separate  examination  is  not  necessary  in  order  to  pass 
her  interest  to  a  purchaser.  The  principle  upon  which  this  rule 
is  founded  is,  that  she  is,  as  to  that  property,  a  feme  sdk,  and,  as 
such,  has  a  disposing  power  over  it ;  ^  and  it  apphes  as  much  to 
reversionary  property  as  to  property  in  possession.^  Upon  the 
same  principle,  where  a  married  woman  to  whom  an  annuity  was 
bequeathed  for  her  separate  use,  joined  with  her  husband  in  assign- 
ing part  of  it  for  a  valuable  consideration,  and  she,  the  husband, 
and  the  purchaser,  afterwards  filed  a  biU  against  the  executors  of 
the  testator  under  whom  the  annuity  was  claimed :  a  doubt  having 
occurred  whether,  in  such  a  case,  a  decree  could  be  taken  by  con- 
sent, Sir  J.  Leach  M.  R.  was  of  opinion  that  it  could,  and  directed 
the  decree  to  be  drawn  up  accordingly.' 

But  although,  where  property  has  been  settled  to  the  sepai'ate 
use  of  a  married  woman,  the  Court  wUl  give  effect  to  her  ahena^ 
tion  of  such  property,  in  the  same  manner  that  it  gives  effect  to  an 
alienation  by  a  feme  sole,  the  rule  does  not  extend  to  transactions 
with  her  husband,  which  are  looked  upon  by  the  Court  with  con- 
siderable jealousy ;  so  much  so,  that  the  Court  has  refused  to  pay 
the  separate  money  of  the  wife  to  the  husband,  without  the  exam- 
ination of  the  wife  in  Court.*  It  is  not,  however,  to  be  understood 
that  a  wife  may  not,  in  any  case,  dispose  of  her  separate  property 
to  her  husband,  unless  by  consent  in  Court,  or  before  commission- 
ers. Several  kistances  have  occurred  where  wives,  by  acts  in  pais, 
have  parted  with  separate  property  to  their  husbands.*  It  should 
be  observed,  however,  that  such  gifts  are  never  to  be  inferred  with- 
out very  clear  evidence.^ 

If  a  married  woman,  upon  being  examined  apart  from  her  hus- 


1  Unless  she  is  restrained  from  antici- 
pation, see  Symonds  v.  Willjes,  12  W.  K. 
641,  M.  E. 

2  Sturgis  i>.  Corp,  13  .Ves.  190 ;  and  see 
Keener.  Johnston,  1  Jones  &  Car.  265; 
see  Sperling  v.  Rochfort,  8  Sumner's  Ves. 
175  and  note  (a)  and  cases  cited;  2  Story 
Eq.  Jur.  §  1413  and  notes. 

8  Stinson  v.  Ashley,  5  Russ.  4;  but  it 
would  seem  that  there  must  be  an  affidavit 
of  no  settlement.  Anon.,  3  Jur.  N.  S.  839, 
v.  0.  W. 

i  2  Bright,  H.  &  W.  257;  .Gullan  ». 
Trimbey,  2  J.  &  W.  457,  n.;  Wordsworth 
V.  Dayrell,  2  Jur.  N.  S.  631,  V.  C.  K. ;  and 
see  Milnes  ».  Busk,  2  Ves.  J.  498.  In 
Anon.,  3  Jur.  N.  S.  839,  belore  referred  to, 
the  fund  was  paid  to  the  wife  on  her  sepa- 
rate receipt,  without  examination  in  Court ; 
but,  qucere,  whether  this  was  not  done  in 
consequence  of  her  living  separated  from 


her  husband.  As  to  the  mode  by  which 
the  husband  can  be  excluded,  where  tlie 
wife  is  entitled  to  stock  for  her  separate 
use,  see  Setou,  663.  But  see  iJe  Crump, 
34  Beav.  570,  where  a  fund  settled  to  the 
separate  use  of  a  married  woman  was 
ordered  to  be  transferred  into  the  joint 
names  of  herself  and  her  husband. 

6  Pawlet  ti.  Delaval,  2  Ves.  S.  663;  see 
Sherman  v.  Elder,  1  Hilton  (N.  Y.),  178, 
476. 

6  Rich  V.  Cockell,  9  Ves.  369;  Harvey 
V.  Ashley,  cited  2  Ves.  S.  671 ;  3  Atk.  607 ; 
Co.  Litt.  by  Harg.  8  a.  n.  A  wife  may 
bestow  her  separate  property  upon  her 
husband,  by  appointment  or  otherwise,  as 
well  as  upon  a  stranger.  2  Story  Eq.  Jur. 
§§  1395,  1396;  Methodist  Epis.  Church  v. 
Jaques,  3  Jolm.  Ch.  66-114;  Bradiah  v. 
Gibbs,  3  John.  Ch.  623;  see  Smith  i). 
Sweet,  1  Cush.  470-473. 
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band,  refuses  to  give  her  consent  to  the  money  being  paid  to  him,    Ch.  III.  §  7. 

the  consequence  of  such  refusal  is,  that  the  Court  directs  a  proper   ' y ' 

settlement  to  be  made,  generally  determining  at  once  ^  the  amount 
to  be  settled,  and  referring  it  to  chambers  to  approve  of  the  neces- 
sary deed ;  and  the  proceedings  are  usually  completed  there,  without 
further  mention  to  the  Court.^  If  the  fund  is  small,  it  is  usual,  for 
the  purpose  of  saving  the  expense  of  a  deed,  to  settle  the  fund  at 
once  by  the  decree  or  order.' 

It  is  to  be  remarked,  that  although  the  Court  will,  in  general.  Where  a  suit 
oblige  the  husband  to  make  a  settlement  upon  his  wife  and  ;^^"'P^"'^- 
children  of  any  property  which  he  may  be  entitled  to  in  right  of 
his  wife,  for  the  recovery  of  which  it  is  necessary  to  resort  to  a 
Court  of  Equity,  yet,  where  there  is  no  suit  pending,  the  husband 
is  authorized  to  lay  hold  of  his  wife's  property,  wherever  he  can 
find  it.* 

There  is  no  doubt  that,  previously  to  a  bill,  a  trustee  who  is  in  trustee  may- 
possession  of  the  wife's  property,  real  or  personal,  may  pay  the  husbaod 
rents  of  the  real  estate  to  the  husband,  or  may  hand  over  to  him 
the  personal  estate ;  ^  and  the  Court  will  not,  upon  bill  filed,  recall 
it.°    But  the  trustee  may  equally  refuse  to  pay  the  husband  till  fuse."*^  '^^' 
compelled  by  the  fihng  of  a  biU,  in  order  that  the  wife  may  obtain 
the  full  benefit  of  the  protection  afforded  her  by  a  Court  of  Equity; 
and  the  circumstance  that  the  wife  joined  with  the  husband  in 
making  the  demand  is  of  no  weight  whatever.'     Where,  however.  After  bill 
a  bill  has  already  been  filed,  a  trustee  cannot  exercise  his  discretion  ^isoretiMr^'^ 
upon  this  point ;  as  the  bill  makes  the  Court  the  trustee,  and  takes  ceases, 
away  from  the  actual  trustee  his  right  of  dealing  with  the  property, 
without  its  sanction. 

With  respect  to  the  nature  of  the  settlement  made  by  the  Court,  Nature  of  aet- 
and  the  proportion  of  the  interest  given  to  the  wife,  no  certain  "®°'^™' 
rule  can  be  laid  down :  the  amount  being  entirely  in  the  discretion 
of  the  Court,*  and  depending  upon  the  particular  circumstances  of 

1  Coster  V.  Coster,  9  Sim.  597,  605;  <  Jewson  v.  Moulson,  2  Athi  419;  2 
Napier  ».  Napier,  1  Dr.  &  War.  407.  Kent  (lltli  ed.),  141;  Howard  v.  Moffat, 

2  For  forms  of  orders,  see  Seton,  664 ;  2  Jolin.  Oil.  206 ;  Thomas  v.  Sheppard,  2 
and  for  the  practice  at  chambers,  see  post,  M'Cord  Ch.  86 ;  Matter  of  Hume  Walker, 
Chap  XXIX.  1  Lloyd  &  G.  159,  oases  Temp.  Plunket; 

8  Seton,  665;  JJe  Cutler,  14  Beav..220;  2  Story  Eq.  Jur.  §  1403,  and  notes;  see 

Bagshaw  v.  Winter,  5   De  G.  &  S. '466;  Van  tpps  v.  Van  Deusen,  4  Paige,  64; 

Watson  V.  Marshall,  17   Beav.  363 ;  and  Fry  v.  Fry,  7  Paige,  462 ;  Wiles  v.  Wiles, 

see  abstract   of    order,    t6.    p.   365 ;  iJe  3  Md.  1 ;  "Pool  v.  Morris,  29  Geo.  374. 

Kincaid,  1  Drew.  326;  Wright  v.  King,  18  6  Murray  u.  Lord  Elibank,  10  Ves  90. 

Beav.  461;   Duncombe  v.  Greenacre,  No  8  Glaister  v.  Hewer,  8  Ves.  206;  Mac- 

2,29  Beav.  578;  for  form  of  summons  for  aulav  v.    Philips,   4    Ves.   15;     Murrav 

the   settlement   of  a  fund,  see  Vol.   III.  «.  Elibank,  10  Ves.  90;   2  Story  Eq.  Jur. 

Where  the  husband  refused  to  execute  the  §  1410. 

settlement,  and  the  trustees  declined  to  '  Re  Swan's  Settlement)  12  W.  K.  738, 

act,  the  fund  was  ordered   to  remain  in  V.  C.  W. ;  2  H.  &  M.  34;  but  see  May  v. 

Court  as  settled,  and  the   interest  to  be  Armstrong,  1  W.  N.  233,  V.  C.  S. 

paid  to  the  wife  for  her  separate  use  for  8  Kenny  ».  Udall,  5  John.  Ch.  464 ;  2 

life,  Be  Butt,  cited,  Seton,  671.  Kent  (11th  ed.),  140,  141.    This  equity  of 
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Ch.  m.  §  7.- 

\ ' 

Insband, 
rhile  main- 
aining  wife 
lud  children, 
s  usually  al- 
owed  the 
rhole  inter- 
ist; 

?ecu£,  the 
rhole,  or  a 
)ortion,  will 
)e  settled  im- 
nediatelj  on 
hem. 

Amount  to  be 
lettled, 
lepends  on 
he  particular 
iircum- 
tances : 
3ases  where 
he  whole  has 
)een  settled. 
Zasea  where 
)art  only  has 
>een  settled. 


each  case.  If  the  husband  is  living  with  her,  and  maintaining 
her  and  her  children,  he  will,  in  the  absence  of  any  special  circum- 
stances, be  allowed  the  interest  on  the  whole,  so  long  as  he  main- 
tains her.i  When  the  husband  is  not  hving  with  the  wife  and 
maintaining  her  and  her  children,  as  when  he  has  become  bankrupt 
or  insolvent,  or  has  deserted  her,  the  whole,  or  sonie  portion  of  the 
fund  will  be  settled,  immediately,  upon  the  wife  and  children. 
With  regard  to  the  amount  which  will  be  settled,  it  has  been 
before  observed,  that  this  depends  upon  all  the  circumstances  of 
each  particular  case ;  ^  but  it  may  be  mentioned,  that  the  whole 
fund  has  been  settled :  where  the  husband  was  bankrupt,  and  had 
received  large  advances  from  the  wife's  father ; "  where  the  husband 
deserted  his  wife,  and  contributed  nothing  to  her  support ;  *  where 
the  husband  was  insolvent,  and  had  received  large  sums  in  light 
of  his  wife ;  ^  and  where  the  husband  was  bankrupt,  and  had 
deserted  his  wife ;  °  and  in  the  recent  reports,  numerous  cases  will 
be  found  in  which,  under  the  circumstances,  the  whole  fund  was 
settled.'  In  other  cases,  the  fund  has  been  divided ;  *  and  in  the 
older  cases  one-half  has  been  frequently  settled ; '  but  the  rule  that 


the  wife  stands  upon  the  peculiar  practice 
of  the  Court,  and  not  on  any  general  rea- 
soning. Kennv  v.  Udall,  supra ;  2  Story 
Eq.  Jur.  §  1407;  2  Kent  (11th  ed.),  140, 
141. 

1  Bullock!).  Menzies; 4  Ves.  798;  Sleech 
V.  Thorington,  2  Ves.  S.  660.  Where  the 
husband  lives  with  his  wife,  and  maintains 
her,  and  has  not  misbehaved,  the  course 
is  to  allow  him  to  receive  the  interest  and 
diviilends  on  all  property.  Kenny  v. 
Udall,  5  John.  Ch.  464 

2  The  Court  may,  in  its  discretion,  give 
the  whole,  or  part  only  of  the  property  to 
the  wife,  according  to  the  circumstances 
of  the  case.  Keniiy  v.  Udall,  5  John.  Ch. 
464;  Haviland  v.  Bloom,  6  John.  Ch.  178, 
180, 181.  The  amount  of  such  provision 
must  depend  on  circumstances,  amongst 
which  the  amount  of  the  property,  the 
age,  health,  and  condition  of  the  wife, 
the  nutaber,  age,  sex,  and  health  of  her 
children,  if  any,  would  be  fit  subjects 
of  consideration.  In  this  respect,  in  a 
case  directly  before  the  Court,  it  would 
be  proper  for  the  Court  to  avail  itself  of  the 
aid  of  a  Master,  to  inquire  into  and  report 
the  circumstances,  and  to  report  what 
would  be  a  suitable  provision  for  the  wife. 
Cases  mny  be  supposed,  in  which,  if  the 
property  were  small,  and  had  been  kept 
entirely  distinct  from  that  of  the  husband, 
and  where  the  exigencies  of  the  family 
were  such  as  to  require  it,  it  would  be 
proper  to  appropriate  the  whole  of  such 
property  to  the  use  of  the  wife  and  her 
children.  Davis  v.  Newton,  6  Met.  544. 
"  The  Court  may,  in  its  discretion,  give 
the  whole,  or  part  only,  of  tlie  property  to 
the  wife,  accordii'g  to  the  circumstances 


of  the  case."  2  Kent  (llth  ed.),  140, 141  ; 
Haviland  v.  Bloom,  6  John.  Ch.  178, 180, 
181. 

8  Gardner  v.  Marshall,14  Sim.  576,  684. 

4  Gilchrist  v.  Cator,  1  De  G.  &  S.  188; 
Be  Ford,  32  Beav.  621;  9  Jur.  N.  S.  740. 
In  Kernick  v.  Kernick,  4  N.  R.  633,  V.  C. 
W,  where  the  husband  had  deserted  the 
wife,  but  maintained  their  children,  the 
whole  fund  was  settled  on  her  for  life;  but 
leave  was  reserved  to  him  to  apply,  on  her 
death,  in  respect  of  the  payment  to  him  of 
any  part  of  the  income  during  his  life. 

0  Scott  V.  Spashett,  3  M'N.  &  G.  699. 

6  Dunkley  v.  Dunkley,  2  De  G.,  M.  &6. 
390,  396. 

'  Re  Cutler,  14-  Beav.  220;  Marshall 
«.  Fowler,  16  Beav.  249 ;  Jie  Kincaid,  1 
Drew.  326  i  Watson  v.  Marshall,  17  Beav. 
362;  Francis  v.  Brooking,  19  Beav.  347; 
Barrow  v.  Barrow,  5  De  G.,  M.  &  6.  782; 
Gent  V.  Harris,  10  Hare,  384;  Be  Wilson,  1 
Jur.  N.  S.  569,  V.  C.  S.;KoeberD.Sturgi8, 
22  Beav.  588;  lie  Disney,  2  Jur.  N.  S.  206, 
V.  C.  W. ;  Be  Welchman,  1  Giff.  31;  6  Jur. 
N.  S.  886;  Smith  v.  Smith,  3  Giff.  121; 
Ward  V.  Yates,  1  Dr.  &  S.  80;  Duncoraba 
I).  Greenacre,  29  Beav.  578;  7  Jur.  N.  S. 
650;  Be  Tubbs,  8  W.  R.  270,  V.  C.  K. ; 
and  see  Be  Grove,  3  Giff  575 ;  9  Jur.  N. 
S.  38;  Be  Merriman,  10  W.  R.  334;  Ker- 
nick 1).  Kernick,  4  N.  R.  633,  V.  C.  W. 

8  Napier  v.  Napier,  1  Dru.  &  War.  407; 
Coster  V.  Coster,  9  Sim.  697 ;  Ex  parte 
Pugh,  1  Drew.  202;  Bagshaw  i).  Winter, 
5  De  G.  &  S.  466;  Walker  V.  Drury,  17 
Beav.  482. 

9  Jewson  V.  Moulson,  2  Atk.  417,423; 
Worrall  v.  Marlar,  1  Cox,  163;  2  Dick. 
647;  Brown  v.  Clark,  8  Ves.  166;  Pringle 
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one-half  is  generally  the  proportion  settled,  which  is  often  referred 
to  in  the  older  reports,  is,  it  would  seem,  not  much  regarded  in  the 
more  recent  cases ;  ^  where,  however,  the  fund  is  under  20QI.,  it  is 
the  usual  practice  not  to  divide  it.^ 

The  Court,  however,  will  not  permit  the  equity  of  the  wife,  to 
maintenance  out  of  her  own  fortune,  to  be  defeated  by  any  trick 
or  contrivance  for  that  purpose  on  the  part  of  her  husband.  I:^ 
therefore,  as  in  Oolm&r  v.  Golmer^  he,  with  an  intention  to  desert 
her  (which  he  afterwards  carries  into  effect),  makes  a  fraudulent 
conveyance  of  his  and  her  property,  upon  trust  to  pay  his  own 
debts,  the  transaction  wiU  not  prejudice  her  right  to  maintenance ; 
but  the  Court  wUl  follow  her  property  into  the  hands  of  the  trus- 
tees, and  order  her  an  allowance  suitalSe  to  her  fortune,  and  the 
circumstances  of  her  husband,  although  it  may  be  necessary,  in 
order  to  effect  that  purpose,  to  resort  to  part  of  his  own  property 
so  vested  in  trust. 

It  is  to  be  observed,  that  the  Court  will,  as  has  been  shown,  not 
only  appropriate  the  interest  of  a  wife's  equitable  property,  for 
her  support,  in  cases  where  she  has  been  deserted  by  her  husband, 
or  obliged  to  leave  him  in  consequence  oi  his  improper  conduct 
towards  her,  but  it  will,  under  similar  circumstances,  if  a  stranger 
has  advanced  to  the  wife  money  for  her  maintenance,  order  it  to 
be  repaid  to  him  out  of  her  estate.^    Thus,  in   Q-uy  v.  Pearkes,* 
where  it  appeared  that  the  wife  was  unprovided  for;   that  her 
husband,  after  having  gone  to  sea.  and  deserted  her,  had  subse- 
quently to  his  return  neither  cohabited  with  her,  nor  afforded  her 
any  support,  but  had  since  gone  to  the  East  Indies,  and  had  not 
been  again  heard  of;  and  that  it  was  unknown  whether  he  were 
living  or  dead ;  and  it  also  appeared  that  A.  had  made  advances 
to  her  of  30Z.  a  year  during  the  above  period,  which  were  her  only 
support :  upon  apphcation  being  made  to  the  Court,  that  so  much 
of  the  wife's  stock  standing  in  the  Accountant-General's  name  as 
would  raise  210Z.  might  be  sold,  and  the  proceeds  paid  to  A.  in 
satisfaction  of  his  debt,  and  that  a  further  sum  of  50Z.  might  be 
paid  to  the  wife,  and  that  the  dividends  upon  the  remaining  fund 
might  in  future  be  paid  to  her  for  her  support,  the  appUcation  was 
granted :   A.  having  made  an  affidavit,  that  he  was  induced  to 
make  the  advances  upon  the  faith  of  being  repaid  them  out  of  the 
above  property.    In  pronouncing  his  judgment.  Lord  Eldon  thus 

V.  Hodgson,  ib.  617,  620;  Steinmetz  ». 
Halthin,  1  Glyn  &  J.  64;  Exparte  O'Fei- 
rail,  ib.  347  ;  Archer  v.  Gardner,  0.  P. 
Coop.  340;  Spirett  «.  Willows,  12  W.  R. 
734,  V.  C.  S  ;  affirmed  by  L.  C,  L.  R. 
1  eh.  Ap.  520;  12  Jur.  N.  S.  538. 

T-Re  Kincaid,  1  Drew.  326;  Wards. 
Yates,  1  Dr.  &  S.  80;  Archer  ».  Gardner, 
C.  P.  Coop.  340;  Spirett  v.   Willows,   12 


W.  R.  734 ;  Re  Tabbs,  8  W.  R.  270,  V.  G. 
K.;  but  see  7e«  Grove,  8  Giff.  575;  9  Jur. 
N.  S.  38;  Re  Grant,  14  W.  R.  191,  V.  C.  S. 

2  Mos.  118,  121;  see  also  Atherton  v. 
Nowell,  1  Cox,  229. 

8  1  Bright,  H.  &  W  268. 

*  18  Ves.  196;  and  see  Re  Ford,  32 
Beav.  621;  9  Jur.  N.  S.  740. 


Ch.  UI.  §  7. 
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Court  will 
order  a 
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Ch.  hi.  §  7. 


Wife  not 
entitled  to 
maintenance, 
if  she  leaves 
her  husband 
without 
cause ; 

or  has  been 
guilty  of 
gross  miscon- 
duct. 


Wife's 
equity,  as 
against  hus- 
band's partic- 
ular assignee. 


Wife  surviv- 
ing entitled 
to  arrears  of 
life-interest 
not  received 
by  husband 
during  cover- 
ture. 


expressed  himself:  "I  have  a  strong  impression  upon  my  mind 
that  this  has  been  done,  and,  independently  of  precedent,  I  think 
the  Court  may  do  it :  as  the  husband,  deserting  his  wife,  leaves 
her  credit  for  necessaries,  and  would  be  liable  to  an  action ;  and 
although  execution  could  not  be  had  against  the  stock,  the  effect 
might  be  obtained  circuitously,  as  he  could  not  relieve  himsel:^ 
except  by  giving  his  consent  to  the  application  of  this  fund." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she, 
without  sufficient  reason,  refiase  to  reside  with  him:  upon  his 
apphcation  for  the  interest  of  her  fortune,  the  Court  will  order 
payment  of  it  to  him,  even  though  he  decline  to  make  a  settlement 
upon  her.^ 

As  to  the  effect  of  the  wife's  misconduct  upon  her  equity  for  a 
maintenance,  it  is  a  trite  observation,  that  persons  appealing  to  a 
Court  of  justice  ought  to  enter  it  with  clean  hands ;  i.  e.,  they 
must  be  worthy  and  proper  to  receive  the  redress  which  they 
seek :  hence  it  follows,  that  if  the  wife  has  been  guilty  of  gross 
misconduct,  a  Court  of  Equity  will  not  consider  her  to  be  entitled 
to  protection.  If,  therefore,  she  has  committed  adultery,  or  has 
eloped  from  her  husband  without  a  sufficient  reason,  the  Court 
wiU  remain  passive,  and  not  interfere  at  her  suit  to  allow  her  a 
maintenance  out  of  her  equitable  property.^ 

The  question  whether,  in  the  case  of  a  particular  assignee  claim- 
ing by  purchase  from  the  husband  for  a  valuable  consideration, 
the  Court  would  or  would  not  impose  upon  him  the  condition  of 
making  a  settlement,  was  long  considered  doubtful;*  it  is  now 
settled,  however,  that  such  an  assignee  of  a  capital  ftmd  is  bound 
to  make  a  provision,  out  of  the  fund,  for  the  wife  and  her  chil- 
dren;* but  the  assignment  for  value  by  a  husband,  of  his  wife's 
life-estate,  will  prevail  against  her,*  though  he  desert  her,  or  leave 
her  destitute,"  during  their  joint  lives,  but  not  after  his  death.' 
On  principle,  however,  it  seems  difficult  to  distinguish  between 
the  case  of  a  capital  ftind  and  a  life-interest.* 

Although,  in  general,  the  Court  allows  the  husband,  whilst  he 
maintains  his  wife,  the  income  of  her  property,  yet  it  must  not  he 
supposed  that  this  is  an  absolute  right  on  his  part,  or  that,  upon 


1  Bulloclt  V,  Menzies,  4  Ves.  798 ;  see, 
however,  Eedes  v  Eedes,  11  Sim.  569 ;  see 
Fry  V.  Fry,  7  Paige,  462 ;  Martin  v-  Mar- 
tin, 1  Hoff.  Ch.  462;  2  Kent  (llth  ed.), 
140;  2  Story  Eq.  Jur.  §  1426  and  notes. 

2  1  Bright,  H.  &  W.  249  el  seq.;  Ball  v. 
Montgomery,  2  Ves.  J.  191;  Duncan  v. 
Campbell,  12  Sim.  616  ;  Carr  v.  Easta- 
brooke.  4  Sumner's  Ves.  146,  note  (a);  2 
Story  Eq.  Jur.  §§  1419,  1426;  but  see  Be 
Lewin's  Trusts,  20  Beav.  378 ;  Kemicli  v. 
Kemick,  4  N.  R.  368,  V.  C.  W.;  Greedy 
V.  Lavender,  13  Beav.  62. 

8  Like  V.  Beresford,  3  Ves.   506,  Bll ; 


Pryor  v.  Hill  4  Bro.  C  C.  139;  Macaulay 
V.  Philips,  4  Ves.  19. 

*  Macaulay  v.  Philips,  4  Ves.  19 ;  Franco 
V.  Franco,  4  Ves.  515,  530;  Johnson  v. 
Johnson,  1  J.  &  W.  472;  Carter u.Taggart, 
5  De  G.  &  S.  49;  1  DeG.,  M.&  G.  286; 
Tidd  V.  Lister,  3  De  G.,  M.  &  6. 857 ;  18  Jur. 
543. 

6  Elliott  D.  Cordell,  5  Mad.  149;  Stanton 
V.  Hall,  2  R.  &  M.  175. 

6  Tidd  V.  Lister,  3  De  G.,  M.  &  6.  587; 
18  Jur.  543. 

7  Stiffe  V.  Everltt,  1  M.  &  C.  37. 

8  Se  Duffy,  28  Beav.  386. 
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the  death  of  the  husband,  his  representative  is  entitled  to  the 
arrears  of  income  accrued  during  his  life.  As  a  general  rule,  the 
wife  surviving  is  entitled  to  all  property  of  her  own  not  reduced 
into  possession  during  the  coverture ;  and  this  applies  to  the 
arrears  upon  life  income  which  accrued,  but  were  not  received 
during  the  coverture.^ 

It  is  to  be  observed  that,  under  the  Marriage  Acts,  4  Geo.  TV. 
c.  76,  §  2.3,  and  19  &  20  Vic.  c.  119,  §  19,^  in  the  case  of  a  mar- 
riage solemnized  between  parties  under  age,  by  false  oath  or  fraud, 
the  guilty  party  is  to  forfeit  all  property  accruing  from  the  mar- 
riage ;  but  such  property  may,  by  order  of  the  Court,  made  upon 
information  filed  by  the  Attorney-General,  be  secured  for  the 
benefit  of  the  innocent  party,  or  the  issue  of  ^  the  marriage,  as  the 
Coiu-t  shall  think  fit,  so  as  to  prevent  the  ofiending  party  from 
deriving  any  interest,  in  any  estate,  or  pecuniary  benefit  from  the 
marriage.  Under  the  Act,  4  Geo.  IV.  c.  76,  it  has  been  held,  that 
the  Court  has  no  discretion  to  mitigate  the  penalty,  but  in  the 
case  of  the  property  being  that  of  the  wife,  is  bound  to  settle  and 
secure  all  such  property,  pastj  present,  and  future,  for  the  benefit 
of  herself,  or  the  issue  of  the  marriage.* 

It  appears  formerly  to  have  been  considered,  that  if  the  hisband 
had  made  a  settlement  upon  his  wife  upon  their  marriage,  the 
wife  would  be  debarred  of  her  right  to  a  further  provision  out  of 
any  property  which  might  subsequently  accrue  to  her.*  This  is 
not  the  nile,^  but  in  such  cases  it  depends  upon  the  terms  of  the 
settlement;  for  if  it  appears,  either  by  express  words  or  by  fair 
inference,  that  it  was  the  intention  of  the  parties  that  the  husband 
should  be  the  purchaser  of  the  fiiture  as  well  as  the  present  prop- 
erty of  the  wife,  the  Court  will  not  require  the  husband  to  make 
an  additional  settlement.^  In  such  cases,  however,  the  settlement, 
for  this  purpose,  must  either  express  it  to  be  in  consideration  of 
the  wife's  fortune,  or  the  contents  of  it,  altogether,  must  import  it, 
and  plainly  import  it,  as  much  as  if  it  were  expressed.'    But  in 


Ch.  III.  §  7. 


In  case  of  a 
clandestine 
marriage,  all 
property 
must  be  set- 
tled. 


Eiftct  of  pre- 
vious settle- 
ment on 
wife's  equity. 


1  Wilkinson  v.  Charlsworth,  10  Beav. 
824. 

2  See  ante,  p.  10. 

s  Attorney-General  v.  Mullay,  4  Russ. 
329;  7  Beav.  351;  Attorney-General  v. 
Lucas,  2  Hare,  666;  2  Phil.  763;  Attorney- 
General  V.  Severne,  1  Coll.  313. 

<  Lanoy  v.  Duke  of  Athol,  2  Atk.  448 ; 
see  Poindexter  v.  Jeffries,  16  Grattan  (Va.), 
363. 

5  Marohw.  Head,3  Atk.  720;Tomkyns». 
Ladbroke,  2  Ves.  S.  591,  695 ;  Stackpole 
V.  Beaumont,  3  Ves.  89,  98;  Lady  Elibank 
V.  Montofieu,  5  Ves.  737. 

6  Brooke  v.  Hickes,  12  W.  E.  703,  V.  C. 
S.  In  Havilandr.  Bloom.  ejohn.Ch.  178, 
the  rule  in  Equity  was  considered  as  settled, 
that  the  wife's  equity  to  a  suitable  pro- 


vision for  the  maintenance  of  herself  and 
her  children,  out  of  her  separate  estate, 
lying  in  action,  was  a  valid  right,  and 
extended,  not  only  to  property  which  she 
owned  dum  sola,  but  to  property  descended 
or  devised  to  her  during  coverture.  A 
new  equity  arises  to  the  wife  upon  prop- 
erty newly  acquired,  and  attaches  upon 
■it  equally  as  upon  that  which  she  brought 
with  her  upon  marriage.  In  Ex  parte 
Beresford,  1  Desaus.  263,  the  Court,  after  a 
full  discussion,  ordered  a  new  settlement 
in  favor  of  the  wife  on  a  new  accession  of 
fortune.  See  Carr  v.  Taylor,  10  Sumner's 
Ves.  674. 

'  Per  Lord  Eldon,  in  Druce  v.  Denison, 
6  Ves.  395. 
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determining  the  amount  to  be  settled,  any  previous  settlement  is 
always  taken  into  consideration ;  ^  as  is  also  the  amount  of  prop- 
erty received  by  the  husband  in  right  of  his  wife." 

The  wife's  equity  to  a  settlement  is  not  for  her  benefit  only,  but 
for  that  of  herself  and  children;"  and  though,  as  has  been  before 
stated,^  she  may,  upon  her  examination,  waive  it,  she  cannot  take 
the  benefit  of  it  for  herself,  and  relinquish  it  on  behalf  of  her 
children. 

But  though  the  equity  which  compels  the  husband  to  make  a 
settlement  out  of  the  wife's  personal  estate  is  the  right  of  the 
children,  as  well  as  of  the  wife,  yet  it  does  not  survive  to  the  chil- 
dren, after  her  death ;  °  but  in  such  case,  the  whole  fund  will  go  to 
the  husband  by  survivorship."  It  has  been  thought  that  Sir  Thomas 
Sewell  M.  R.  in  the  case  of  Oockd  v.  Phipps^  acted  in  direct  con- 
tradiction to  Lord  Northington's  decision  upon  this  point  in 
Scriven  v.  Tapley.  It  appears,  however,  from  the  very  elaborate 
judgment  of  Sir  Thomas  Plumer  V.  C.  in  Lloyd  v.  WiUiams,^  that 
the  former  case  has  been  erroneously  reported,  and  that  it  does  not 
bear  upon  the  question. 

In  Murray  v.  Lord  Ulihcmk^  and  particularly  in  the  above-cited 
case  of  Lloyd  v.  WiUiams,  all  the  previous  cases,  and  the  reasoning 
upon  the  subject,  have  been  collected  and  commented  upon ;  and 
it  appears  from  them  to  have  been  the  opinion,  both  of  Lord  El- 
don,  and  of  Sir  Thomas  Plumer,  that  the  children  have  no  equity 
after  the  death  of  the  mother,  unless  there  has  been  a  contract,  or 
a  decree  or  order,  for  a  settlement,  in  her  Hfetime.^"  Where  there 
has  been  a  decree,  it  appears  that  under  the  former  practice,  the 
children  carried  on  the  suit  by  supplemental  bill,  and  now  it  is 
apprehended  that  it  would  be  done  by  an  order  under  the  52d 
section  of  15  &  16  Vic.  c.  86. 

The  wife  may,  at  any  time  before  the  settlement  has  been  finally 
ordered,  appear  in  Court,  or  before  Commissioners,  and  waive  her 
right,  so  as  altogether  to  defeat  her  children.^^    She  cannot,  how- 


1  Lady  Elibank  v.  Montolieu,  5  Ves. 
787;  Freeman  «.  Fairlie,  11  Jdr.  447,  V. 
C.  E.;  Re  Erakine,  1  K.  &  J.  302. 

2  Green  v.  Otte,  1  S.  &  S.  260,  254; 
Napier  v.  Napier,  1  Dr.  &  War.  407. 

8  Murray  v-  Lord  Elibank,  10  Ves.  84; 
Llovd  V.  Williams,  1  Mad.  450,  459 ;  Re, 
Walker,  L.  &  G.  t.  Sug.  299;  Hodgens 
V.  Hodgens,  4  CI.  &  F.  323;  11  Bli.  62;. 
2  Kent  ( nth  ed. ),  140 ;  Johnson  v.  Johnson, 
1  J.  &  W.  472,  contra,  would  not  now,  it  is 
apprehended,  be  followed. 

4  Ante,,  p.  92. 

6  Scriven  v.  Tapley,  2  Eden,  337 ;  Amb. 
509;  Fenneri).  Tajlor,  2  E.  &  M.  190;  De 
la  Garde  v.  Lempriftre,  6  Benv.  844 ;  Baker 
»  Bayldon,  S  Hare,  210;  Lovett «.  Lovett, 
John.  118;  Wallace  v.  Auldjo,  2  N.  B  567, 


L.  J.J.;  2  Dr.  &  Sm.  216;  9  Jur.  N.  S. 
687;  lDeG.,J.  &S.643;  2  Story  Eq.  Jur. 
§  1417  and  note 

*  Wallace  «.  Auldjo,  vH  mp. 

'  1  Dick.  391. 

8  1  Mad.  450,  464.  ■ 

«  10  Ves.  84,  92. 

1"  1  Mad.  467;  and  see  Lloyd  D.Mason, 
6  Hare,  149,  152;  Groves  v.  Clarke,  1 
Keen,  132, 136;  S.  C.  sub.  rum.  Groves  «. 
Perkins,  6  Sim.  576, 584;  but  see  Vaughan 
V.  Parr,  20  Ark.  680. 

11  Barrow  v.  Barrow,  4  K.  &  J.  409, 424 
and  see  Rowe  v.  Jackson,  2  Dick.  604 
Murray  v.  Lord  Elibank,  10  Ves.  84 
Martin  v.  Mitchell,  cited,  ib.  89;  Stein- 
metz  V.  Halthin,  1  Glynn  &  J.  64. 


MARRIED   WOMEN. 


107 


Death  of  hus- 
band or  wife 
before  actual 
approval  of 
settlement, 
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right  by  sur- 
vivorship, if 
no  children. 


ever,  after  insisting  npon  her  rigtt  to  a  settlement  as  against  her  Ch.  tii.  §  •7. 
husband's  assignees  in  bankruptcy,  subsequently  waive  her  equity, 
and  defeat  her  children's  interest,  except  it  be  in  favor  of  the  as- 
signees.^ After  a  contract  entered  into  on  the  part  of  the  husband 
to  make  a  settlement,  it  would  seem  that  the  wife  can  waive  it  as 
far  as  her  Qwn  interest  is  concerned,  but  not  for  her  children.^ 

It  seems  that  if,  after  a  reference  to  approve  of  a  settlement,  one 
of  the  parties  die  before  the  settlement  be  approved  of  by  the 
Court,  and  there  are  no  children  of  the  marriage,  the  right  of  sur- 
vivorship, as  between  the  husband  and  the  wife,  is  not  affected. 
Thus,  in  Mhcaulay  v.  Philips,^  Lord  Alvanley  M.  R.  laid  it  down, 
that  if  the  wife  had  died  even  after  a  proposal  had  been  made  by 
the  husband  under  such  an  order,  the  husband  would  have  been 
entitled.  His  Lordship,  however,  said,  that  he  did  not  mean  to 
determine  what  the  case  would  have  been  if  the  proposal  had  been 
approved  of  by  the  Court,  and  a  settlement  ordered  to  be  made, 
as  perhaps  then  the  Court  would  have  considered  it  as  actually 
made  ;  and  that  he  was  far  from  determining  that,  in  such  a  case, 
the  settlement  would  be  entirely  at  an  end ;  on  the  contrary,  he 
thought  it  would  be  binding,  and  that  the  accident  would  make 
no  difference.  However,  in  BaMwin  v.  JBaMwin,^  Sir  James 
Parker  V.  C.  held,  that  after  the  Master  had  approved  of  a  settle- 
ment, the  wife,  upon  the  death  of  her  husband,  might  still  repudiate 
the  settlement,  or  set  up  her  claim  by  survivorship. 

It  may  be  observed  here,  that,  as  a  general  rule,  if  the  wife  be 
an  adulteress,  living  apart  from  her  husband,^  a  Court  of  Equity 
will  not  interfere,  upon  her  application  for  a  settlement  out  of  her 
own  choses  in  action.  In  some  cases,  ho-^vever,  under  special  cir- 
cumstances, a  settlement  in  her  favor  has  been  made,  notwith- 
standing the  adultery ; "  and,  of  course,  if  she  is  not  an  adulteress, 
her  living  apart  fi-om  her  husband  is  no  bar  to  her  equity.'  In 
cases  of  this  description,  the  fact  of  the  husband  living  apart  from 
his  wife,  and  not  supporting  her,  is  a  reason  against  the  fund,  or 
the  income,  being  paid  to  him ;  ^  but,  nevertheless,  in  some  cases, 
this  has  been  done.^ 

Where,  however,  female  wards  of  Court  are  married  without  its 


Effect  of 
wife's  adul- 
tery. 


^  Whitten  v.  Sawyer,  1  Beav.  693; 
Barker  v.  Lea,  6  Mad.  330. 

2  Anon.,  2  Ves.  S.  671;  and  Fenner  D. 
Taylor.  2  E.  &  M.  IBO,  reversinft  S.  C.  1 
Sim.  169;  Lovett ».  Lovett,  John.  118. 

s  4  Ves.  19. 

<  5  De  G.  &  S.  319;  and  see  Heath  v. 
Lewis,  10  Jur.  N.  S.  1093;  13  W.  E.  129, 
V.  C.  S.j  where  the  wife,  being  subse- 
quently divorced,  was  allowed  to  repudi- 
ate the  settlement. 

s  1  Bright,  H.  &  W.  252;  Carr  v.  Easta- 
brooke,  4  Ves.  146 ;  Ball  i).  Montgomery, 


2  Ves.  J.  191,  199;  Watkyns  v.  Watkyns, 
2  Atk.  97;  and  see  Judgment  of  L.  J. 
Turner  in  Banow  v.  Barrow,  5  De  G.,  M. 
&  G.  795. 

8  Greedy  D.  Lavender,  13  Beav.  62;  iJe 
Lewin's  Trust,  20  Beav.  378. 

'  Eedes  D.  Eedes,  11  Sim.  569;  and  see 
Kernick  v.  Kernick,  4  N.  R.  533,  V.  C.  W. 

8  Carr  v.  Eastabrooke,  4  Ves.  146. 

0  Ball  V.  Montgomery,  2  Ves.  J.  191; 
Duncan  v.  Campbell,  12  Sim.  616,  635, 
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consent,  although  they  afterwards  Uve  in  adultery,  the  Court  will 
enforce  a  settlement :  ^  because,  the  marriage  being  a  contempt,, 
the  Court  thereby  obtained  jurisdiction  to  commit  the  husband,  in 
consequence  of  his  misconduct,  untU  he  should  make  a  proper  set- 
tlement, and  will  not  part  with  that  power  until  that  act  be  done, 
whatever  may  be  the  irregularity  of  the  wife's  condijct :  which 
may  be  attributed,  in  some  degree,  to  her  husband's  conduct  in 
procuring  such  a  clandestine  marriage. 

"With  reference  to  the  form  of  settlement,  it  is  to  be  observed, 
that  the  practice  is  to  settle  the  property  in  trust  for  the  wife,  for 
her  separate  use,  for  life,  witho;it  power  of  anticipation,  and  after 
her  death,  for  her  children ;  and  in  default  of  children,  for  her  ab- 
solutely, if  she  survives  her  husband ;  but  if  she  dies  in  his  lifetime, 
then  in  trust  for  her  husband,  or  his  assignees,^ 

Having  now  treated  of  the  subject  of  a  married  woman's  equity 
to  a  settlement,  into  which  we  have  been  led  in  considering  the 
ground  on  which  the  Court  of  Chancery  requires  a  wife  to  be  joined 
as  co-plaintiff  with  her  husband  in  suits  relating  to  her  own  prop- 
erty :  we  may  return  to  the  subject  of  suits  by  femes  covert  gen- 
erally.' It  is  now  settled,  that  all  cases  in  which  the  husband  and 
wife  sue  as  co-plaintiffs  together,  or  in  which  the  husband  sues  as 
next  friend  of  his  wife,  are  regarded  as  suits  of  the  husband  alone.* 
And  upon  this  principle,  where  a  married  woman,  having  a  separate 
interest,  joins  as  a  co-plaintiff  with  her  husband,  instead  of  suing 
by  her  next  friend,  the  suit  wUl  not  prejudice  a  ftiture  claim  by  the 
wife  in  respect  of  her  separate  interest ; '  and  it  has  been  decided, 
that  a  suit  by  a  husband  and  wife  against  the  trustees  of  the  wife's 
separate  property,  cannpt  be  pleaded  in  bar  to  a  subsequent  suit 


1  Balls.  Coutts,  1  V.  &  B.  292,  802, 304; 
Re  Walker,  L.  &  G.  t.  Sug.  299;  and  see, 
generally,  as  to  the  mode  in  which  the 
Court  deals  with  the  property  of  a  female 
ward  marrying  without  consent.  Field  v. 
Moore,  7  De  G.,  M.  &  G.  691 ;  2  Jur.  N.  S. 
145. 

2  Carter  v.  Taggart,  1  De  G.,  M.  &  G. 
286;'Bagshaw  ».  Winter,  5  De  G.  &  S. 
466;  Gent  v.  Harris,  10  Hare,  383;  Seton, 
666;  Ward  i).  Yates,  1  Dr.  &  S.  80;  but 
see  Spiratt  «.  Willows,  L.  R.  1  Ch.  Ap. 
420;  12  Jur.  N.  S.  538,  S.  C,  where  it  was 
held  that,  except  vmder  special  circum- 
stances, the  ultimate  remainder  in  default 
of  issue  should  be  to  the  husband;  nnd 
see  form  of  order,  where  fund  -w&n  settled 
by  the  order.  Watson  v.  Marshall,  17 
Beav.  365;  Duncombe  v.  Greenacre,  No. 
2,  29  Beav.  578;  Re  Tubbs,  8  W.  E.  270, 
V.  C.  K.;  Seton,  665. 

8  A  wife  may,  in  a  Court  of  Equity,  sue 
her  husband,  and  be  sued  by  him.  2 
Story  Eq.  Jur.  §  1368,  §  1414;  Van  Duzen 
V.  Van  Duzen,  6  Paige,  366 ;  Story  Eq.  PI. 


§  61,  and  note,  and  cases  cited  to  this  point; 
Long  V.  White,  5  J.  J.  Marsh.  230;  Dowell 
B.  Covenhoven,  6  Paige,  681.  A  husband, 
who  has  received  the  rents  and  profits  of 
real  estate,  held  in  trust  for  the  separate 
use  of  the  wife,  who  has  separated  from 
him,  is  rightly  joined  as  a  defendant  in 
a  bill  by  her  against  the  trustees  to 
enforce  the  trust.  Ayer  v.  Ayer,  16  Pick. 
327. 

*  Wake  «.  Parker,  2  Keen,  59, 70 ;  Davis 
ti.  Prout,  7  Beav.  288,  290;  Johnson  o. 
Vail,  1  McCarter  (N.  J.),  423.  A  plea  of 
insolvency  of  the  husband,  was  disallowed 
to  a  bill  by  him  and  his  wife  for  payment 
of  an  annuity  bequeathed  for  the  benefit 
of  the  latter,  which  had  fallen  into  posses- 
sion after  the  insolvency,  the  assignees 
declining  to  interfere.  Glover  v.  Weedon, 
3  Jur.  N.  S.  903,  V.  C.  S. 

6  Hughes  1).  Evans,  1  S.  &  S.  186; 
Turner  ».  Turner,  2  De  G.,  M.  &  G.  28, 
37;  Johnson  ».  Vail,  1  McCarter  (N.  J.), 
423,  426,  and  cases  there  cited  to  this 
point. 
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by  her  by  her  next  friend  against  the  trustees  and  her  husband, 
although  the  relief  prayed  in  both  suits  is  the  same.^ 

In  general,  therefore,  where  the  suit  relates  to  the  separate  prop- 
erty of  the  wife,3  it  is  necessary  that  the  bill  should  be  filed  in  her 
name,  by  her  next  friend,^  otherwise,  the  defendant  may  demui-,^ 
upon  the  ground  that  the  wife  might  at  any  ftiture  timfe  institute 
a  new  suit  for  the  same  matter,'  and  that,  upon  such  new  suit  being 
instituted,  a  decree  in  a  cause  over  which  her  husband  had  the 
exclusive  control  and  authority,  would  not  operate  as  a  valid  bar 
against  her  subsequent  claim.^  Where,  however,  the  suit  is  for  a 
chose  in  action  of  the  wife,  not  settled  to  her  separate  use,  the 
defendant  cannot  object  to  the  husband's  suing  jointly  with  her  as 
co-plaintiff;  nor  will  her  right  to  a  settlement  be  prejudiced  by  the 
fact  of  her  husband  being  so  joined  with  her  in  the  suit. 

Where  the  wife  sues  by  her  next  fi-iend,  the  husband  must  still  be 
a  party,  and  it  is  usual  to  make  him  a  defendant ;  °  but  a  husband 
having  no  adverse  interest  to  his  wife,  may  be  made  a  co-plaintifi'.' 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate 
property,^  so  may  a  husband  in  a  similar  case  sue  his  wife.^     Such 


Ch.  III.  §  7. 


If  suit  relates 
to  separate 
property  of 
wife,  she 
should  sue  by 
her  next 
friend, 


1  Reeve  v.  Dally,  2  S.  &  S.  464.  On 
this  principle,  a  plea  of  release  by  the 
husband,  to  a  bill  by  the  husband  and 
wife  for  property  limited  to  her  separate 
use,  was  held  good.  Stooke  v.  Vincent,  1 
Coll.  527. 

2  Where  the  bill  is  filed  to  rectify  a 
marriage  seltlement,  the  wife  ought  to  be 
a  party  independently  of  her  husband. 
M  Gilldowney  v.  Pemberton,  10  L.  T.  N. 
S.  292,  V.  0.  W. 

»  See  Hunt  v.  Booth,  1  Freem.  Ch.  215; 
Bridges  v.  MoKenna,  14  Md.  258 ;  Kniglit 
V.  Knight,  2  Hayw.  101;  Grant  v.  Van 
Schoonhoyen,  9  Paige,  256;  Sherman  v. 
Burnham,  6  Barb.  (S.  C.)  403;  Heck 
V.  YoUmer,  29  Md.  507,  511.  In  Bein  v. 
Heath,  6  How.  U.  S.  228,  Mr.  Justice 
McLean  said,  "  Where  the  wife  complains 
of  tbe  husband,  and  asks  relief  against 
him,  she  must  use  the  name  of  some  other 
person  in  prosecuting  the  suit ;  but  where 
the  acts  of  the  husband  are  not  com- 
plained of,  he  would  seem  to  be  the  most 
suitable  person  to  unite  with  her  in  the 
suit.  This  is  a  matter  of  practice  within 
the  discretion  of  the  Court."  See  Johnson 
V.  Vail,  1  McCarter  (N.  J.)  423,  426,  427. 

^  bee  Johnson  v.  Vail,  1  McCarter  {N. 
J.),  423. 

6  Wake  V.  Parker,  2  Keen,  59,  70';  Story 
Eq.  PI.  §  63  and  note ;  see  also  Warren  v. 
Buck,  4  Beav.  95,  as  to  the  time  when  the 
objection  can  be  taken  by  the  defendant; 
and  see  Hope  v.  Fox,  1  J.  &  H.  456;  7 
Jur.  N.  S.  186,  where  the  suit  related  to 
the  execution  of  a  power  vested  in  a  mar- 
ried woman;  and  see  Mendes  v.  Guedal- 
la  (No.  2),  10  W.  K.  485,  V.  C.  W.  If  the 
husband  and  wife  join  in  a  suit  as  plam- 


and  the  hus- 
band be  made 
a  defendant. 


In  what  cases 
husband  may 
sue  wife, 


tiffs,  or  in  an  answer  as  co-defendants, 
it  will  be  considered  as  the  suit,  or  the 
defence  of  the  husband  alone,  and  it  will 
not  prejudice  a  future  claim  by  the  wife  in 
respect  of  her  separate  interests,  nor  will 
the  wife  be  bound  by  any  of  the  allega- 
tions therein  in  any  future  litigation. 
Johnson  D.  Vail,  1  McCarter  (N.  J.),  423; 
Bird  V.  Davis,  1  McCarter  (JST.  J.),  467, 
479. 

6  Wake  V.  Parker,  2  Keen,  59;  England 
V.  Downs,  1  Beav.  96;  lavis  v.  Pruut,  7 
Beav.  2b8,  290;  and  see.  Hope  v.  Fox,  M 
sup.;  Eichards  v.  Millett,  11  W.  R.  1035, 
M.  K.;  9  Jur.  N.  S.  1066.  The  practice, 
when  the  husband  improperly  joins  with 
the  wife  as  plaintiff,  is  not  to  dismiss  the 
bill,  but  to  give  permission  to  the  wife  to 
amend  by  adding  a  next  friend,  and  mak- 
ing the  husband  a  defendant ;  and  when 
no  objection  is  interposed,  to  decree  the 
fund  to  be  paid  to  a  trustee  for  the  use 
of  the  wife.  Johnson  v.  Vail,  1  McCarter 
(N.  J.),  .423. 

7  Beardmore  v.  Gregory,  2  H.  &  M. 
491;  11  Jur.  N.  S.  363;  and  see  Meddow- 
crott  V.  Campbell,  13  Beav.  184;  Platel 
V.  Craddock,  0.  P.  Coop.  469,  481;  Smith  • 
V.  Etches,  1  H.  &  M.  558;  9  Jur.  N.  S. 
1228;  10  id.  124. 

8  See  Woodward  v.  Woodward,  9  Jur. 
N.  S.  882,  L.  C.  In  a  suit  by  a  wife  tor 
her  separate  estate,  the  husband  is  a 
necessary  defendant.  Johnson  v.  Vail,  1 
McCarter  (N.  J.),  423. 

9  Warner  v.  Warner,  1  Dick.  90 ;  Ainslie 
V.  Medlicott,  13  Ves.  266 ;  and  making  her 
a  defendant,  is  an  admission  that  the  suit 
relates  to  her  separate  estate.  Earl  v.  Fer- 
ris, 19  Beav.  67;  1  Jur.  N.  S.  5;  2  Story 
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Ch.  hi.  §  7.  suit,  however,  can  only  be  in  respect  of  his  wife's  separate  estate : 
for  a  husband  cannot  have  a  discovery  of  his  own  estate  against 
his  wife.^  In  those  cases  where  it  is  necessary,,  that  a  suit  respect- 
ing the  property  of  a  married  woman  should  be  instituted  against 
her  husband,  or  that  the  husband  should  be  one  of  the  defendants : 
as  the  wife,  being  under  the  disability  of  coverturfe,  cannot  sue 
alone,  and  she  cannot  sue  under  the  protection  of  her  husband,  she 
must  seek  other  protection,  and  the  bill  must  be  exhibited  in  her 
name,  by  her  next  friend,^  who  is  named  as  such  in  the  bill,  as  in 
the  case  of  an  infant.'  A  bill,  however,  cannot,  as  in  the  case  of 
an  infant,  be  filed  by  a  next  friend  on  behalf  of  a  married  woman, 
without  her  consent ;  *  and  if  a  suit  should  be  so  instituted,  upon 
special  motion,  supported  by  her  affidavit  of  the  matter,  it  will  be 
dismissed.^ 

As  in  the  case  of  an  infant,  a  written  authority  from  the  next 
friend  to  use  his  name  must  be  filed  with  the  bill.°  So  also,  in  all 
apphcations  to  the  Court,  by  petition  or  otherwise,  by  a  married 
woman  with  resi^ect  to  her  separate  estate,  she  must  apply  by  her 
next  friend.'' 


Suit  insti- 
tuted on  her 
behalf, 
without  her 
consent,  irill 
be  dismissed, 
on  her 
application. 

Written 
authority  of 
next  &iend 
necessary. 


Eq.  Jur.  §  1368;  Story  Eq.  PI.  §  62.  In  a 
suit  to  set  aside  a  will,  securing  to  the 
testator's  daughter,  who  is  a  married  • 
woman,  and  to  her  issue,  a  share  of  the 
testator's  property,  for  her  separate  use 
during  coverture,  the  husband  and  wife 
should  not  join  as  parties  plaintiff,  their 
interests  being  in  conflict;  but  the  wife 
should  be  made  a  defendant.  Alston  v. 
Jones,  3  Barb.  Ch.  397.  Where  a  suit 
is  instituted  by  a  wife  for  the  protec- 
tion of  her  separate  property  against 
creditors  of  the  husband,  the  husband  can- 
not legally  be  jomed  as  plaintiff,  his  in- 
terest claimed  by  the  creditors  being 
adverse  to  that  of  his  wife.  Johnson  v. 
Vail,  1  McCarter  (N.  J.),  423.  L  married 
man  may  sue  his  wife  in  her  character  of 
executrix,  for  a  debt  due  to  him  by  the 
testator.  The  institution  of  the  suit  by  the 
husband  will  be  considered  as  an  authority 
to  her  to  be  sued.  Alexander  v.  Alex- 
ander, 12  La.  An.  588. 

1  Brooks  «.  Brooks,  Preo.  Ch.  24. 

2  Griffith  «.  Hood,  2  Ves.  S.  452;  Story 
Eq.  Fl.  §§  61,  63;  Dowell  v.  Covenhoven, 
5  Paige,  681;  Wood  v.  Wood,  S  Wend. 
357;  (iarlick  v.  Strong,  3  Paige,  440. 
Leave  to  file  bill  by  a  married  woman 
without  next  friend  refused,  although  the 
validity  of  the  marriage  was  contested. 
Caldicott  V.  Baker,  13  W.  K.  449,  V.  C. 
K. ;  and  see  Si  aley  v.  Gaston,  ib.  677,  V. 
0.  W.  A  defendant  cannot  act  as  next 
friend,  Payne  v.  Little,  13  Beav.  114;  but 
a  married  woman  defendant  may  appeal 
by  a  co-defendant  as  her  next  friend. 
Elliot  V.  Ince,  7  l>e  G.,  M.  &  G.  475;  3 
Jur.  N.  S.  697.  She  cannot,  however, 
present  a  petition  of  appeal  without  a 


next  friend,  although  another  person  joins 
in  the  petition,  and  the  suit  relates  to  her 
separate  estate.  Picard  v.  Hine,  L.  E. 
5  Oh.  Ap.  274. 

8  Ld.  Red.  28.  Where  the  husband  is 
under  any  of  the  disabilities  enumerated, 
ante,  p.  87,  the  wife  is  considered  as  a 
feme  sole,  and  may  sue  without  the  inter- 
vention of  a  next  friend ;  and  where  he  is 
out  of  the  jurisdiction,  see  Postgate  ». 
Barnes,  9  Jur.  N.  S.  456;  11  W.  K.  356, 
V.  C.  S.  Any  objection  for  want  of  a 
next  friend  should  be  made  as  soon  as 
possible.  Sealey  v.  Gaston,  13  W.  B.577, 
V.  C.  W. 

4  Ld.  Red.  28.  For  form  of  consent, 
see  Vol.  IIL  If  she  is  an  infant,  her  con- 
sent is  unnecessary.  Wortham  «.  Pember- 
ton,  1  De  G.  &  S.  644;  9  Jur.  291. 

^  Andrews  v.  Cradock,  Prec.  Ch.  376; 
Gilb.  36;  Cooke  v.  Fryer,  4  Beav.  13; 
Story  Eq.  PI.  §  61 ;  Baudolph  v.  Dicker- 
son,  5  Paige,  751.  The  objection  cannot 
be  taken  by  a  defendant;  it  must  be  by  a 
next  friend  on  behalf  of  the  married 
woman.  Davies  «.  Whitehead,  1  W.  N. 
162,  M.  R.  For  form  of  notice  of  motion, 
see  Vol.  III. 

6  15  &  16  Vic.  c.  86,  §  11.  For  form  of 
authority,  see  Vol.  III.  In  an  injunction 
case,  an  information  was  allowed  to  be 
filed,  on  an  undertaking  to  file  the  au- 
thority the  following  day.  Attorney-Gen- 
eral V.  Murray,  13  W.  B.  65,  V.  C.  K. 
And  see,  as  to  liability  of  next  friend,, 
whose  name  had  been  used  without  his 
knowledge  previously  to  this  Act,  Bligh 
V.  Tredgett,  5  De  6.  &  S.  74. 

■J  Re  Waugh,  15  Beav.  808;  but  she 
may  apply  without  a  next  friend,  where 
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The  next  friend  of  a  married  woman  need  not  be  a  relation,^ 
but  he  mn^t  be  a  person  of  substance,  because  he  is  liable  to 
costs ;  ^  and  in  this  respect  there  is  a  material  difference  between 
the  next  friend  of  a  yfeme  covert  and  of  an  infant :  for  any  person 
may  file  a  bill  in  the  name  of  an  infant,  but  the  suit  of  a  feme 
covert  is  substantially  her  own  suit,  and  her  next  friend  is  selected 
by  hei-.^  In  the  former  case,  therefore,  as  we  have  seen,*  the 
Court  does  not  require  that  the  next  friend  should  be  a  person  of 
substance,  because  if  the  friends  of  an  infant  are  poor,  the  infant 
might,  by  such  a  rule,  be  deprived  of  the  ■  opportunity  of  asserting 
his  right;  but  in  the  case  of  a /erne  covert,  as  the  object  for  which 
a  next  friend  is  required  is,  that  he  may  be  answerable  for  the 
costs,^  the  Court  expects  that  the  pesson  she  selects  to  fill  that 
of&ce  should  be  one  who  can  pay  the  costs,  if  it  should  turn  out 
that  the  proceeding  is  ill-founded;  and,  therefore,  if  the  next 
friend  is  in  insolvent  circumstances,  it  will  order  the  suit  to  be 
stayed  until  he  gives  secmity  for  costs.° 

It  is  obvious  that  cases  might  arise  where  the  rule,  that  the 
next  friend  of  a  feme  covert  must  be  a  person  of  substance,  would 
be,  practically,  a  denial  of  justice.  In  such  cases  the  Court,  as  we 
have  seen,'  allows  her  to  sue,  or  continue  a  suit,  without  a  next 
friend ;  and,  if  need  be,  in  forma  pauperis ; "  or  to  present  a 
petition,  in  a  case  where  the  Court  has  j  urisdiction  without  suit.^ 

If  the  next  friend  of  a  married  woman  dies,  or  becomes  incapa- 
ble of  acting,  or  if  for  any  reason  the  plaintiff  desires  to  remove 
her  next  friend,  she  may,  at  any  time  before  the  defendants  have 
entered  an  appearance  to  the  bill,  introduce  into  the  record  the 
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she  has  obtained  a  protection  order  under 
20  &  21- Vio.  0.  85,  §  21.  Bathe  v.  Bank  of 
England,  4  K.  &  J.  564;  4  Jur.  N.'S.  505; 
Re,  Eainsdon,  5  Jur.  N.  S.  55,  V.  C.  K. ; 
4  Drew.  446.  If  a  motion  on  behalf  of  a 
married  woman  be  made  without  a  next 
friend,  the  solicitor  instructing  may  "be 
ordered  to  pay  the  costs.  Pearse  v.  Cole, 
16  Jur.  214,  V.  C.  K.  - 

1  The  husband  may  be  joined  with  his 
wife,  as  next  friend,  in  a  suit  in  which  he 
has  no  interest,  in  Louisiana.  Bein  v. 
Heath,  6  How.  U.  S.  228.  See  Johnson 
11.  Vail,  1  McCarter  (N.  J.),  423. 

2  Anon.  1  Atk.  570;  Pennington  ». 
Alvin,  1  S.  &  S.  264;  Drinan  u.  Mannix, 
3  Dr.  War.  154;  Jones  ».  Fawcett,  2 
Phil.  278;  Stevens  v.  Williams,  1  Sim.  N. 
S.  645;  Wilton  v.  Hill,  2  De  G.,  M.  &  G. 
807-809;  Hind  v.  Whitmore,  2  K.  &  J. 
458,  where  all  the  cases  are  reviewed;  Re, 
Wills,  9  Jur.  N.  S.  1225 ;  12  W.  E.  97,  V. 
.C  S.;  Elliot  V  Ince,  7  De  G.,  M.  &  G. 
475;  3  Jur.  N.  S.  597;  see  also  Dowden 
».  Hook,  S  Beav.  399,  402,  which  must 
now  lie  looked  upon  as  overruled. 

3  Gamble  «.  Atlee,  2De  G.  &  S.  745; 
but  see,  where  she  is  an  infant,  Wortham 


«.  Pemberton,  1  De  6.  &  S.  644;  9  Jur. 
291. 

*  jlmJe.  p.  -74. 

6  Seeiie  Wills,  9  Jur.  N.  S.  1225;  12 
W.  E.  97',  V.  C.  S. 

6  Smith  V.  Etches,  1  H.  &  M.  711;  9 
Jur.  N.  S.  1228;  10  id.  124.  A  next 
friend  has  been  ordered  to  give  security 
for  costs,  though  the  husband,  who  had, 
however,  no  substantial  interest,  was  a 
co-plaintiff.  S.  C. ;  but  see  Caldicott  u. 
Baker,  13  W.  E.  449,  V.  C.  K. 

'  Ante,  p.  37. 

8  Wellesley  v.  Wellesley,  16  Sim.  1 ;  1 
De  G.,  M.  &  G.  501;  Wellesley  v.  Morn- 
ington,  18  Jur.  552,  V.  C.  K. ;  Re  Foster, 
18  Beav.  525;  Re  Lancaster,  18  Jur.  229, 
L.  C.  and  L.  JJ. ;  D'Oechsner  v.  Scott, 
24  Beav.  239 ;  Crouch  v.  Waller,  4  De  G. 
&  J.  43 ;  5  Jur.  N.  S.  326 ;  Re  Barnes,  10 
W.  E.  464,  V.  C.  S. ;  Smith  v.  Etches  iM 
sup.  An  order  for  this  purpose  is  neces- 
sary, which  may  be  obtained  on  special 
application  by  ex  parte  motion,  see  Coul- 
sting  V.  Coulsting,  8  Beav.  463.  For  form 
of  motion  paper,  see  Vol.  III. 

9  In  re  Hakewell,  3  De  G.,  M.  &  G. 
116;  17  Jur.  334. 
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Where  yeme 
covert  applies 
to  change 
next  friend, 
Court  has  a 
discretion. 


Retiring  next 
friend  ordered 
to  give 
security  for 
past  costs. 
Consent  to 
act  of  new 
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Where,  on 
death  or 
bankruptcy 
of  next  friend, 
plaintiff 
neglects  to 
appoint  a  new- 
one. 


Order 
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friend,  must 
be  served  and 
left  for  entry. 


Sanction  to 
departure 
from  ordinary 
course  of 
procedure. 


name  of  a  new  next  friend,  under  an  order  as  of  course  to  amend. 
After  appearance,  the  same  may  be  done,  where  a  new 'next  friend 
is  to  be  named  in  the  place  of  a  deceased  next  friend,  if  the  appli- 
cation for  the  order  is  made  by  the  solicitor  who  acted  in  the  suit 
for  the  deceased  next  friend;  but  in  other  cases,  the  order  to 
appoint  a  new  next  friend  is  special,  and  must  be  obtained  either 
in  Court  on  motion,  of  which  notice  must  be  given,  or  on  a  sum- 
mons in  Chambers,  which  must  be  served.^ 

Where,  however,  a  married  woman  applies  for  leave  to  change 
her  next  friend,  it  is  in  the  discretion  of  the  Court  to  grant  or 
refuse  the  application ;  and  it  will  be  refused,  where  there  is  reason 
to  believe  that  the  defendant's  security  for  costs  wiU  be  thereby 
prejudiced;''  and  if  the  order  be  made,  the  new  next  friend  is 
usually  required  to  give  security  to  answer  the  past  costs,  and  to 
abide  by  the  order  of  the  Court  as  to  future  costs;"  and  in  I'ayne 
V.  Ziittle,*  the  retiring  next  friend  was  required  to  give  security  for 
the  costs  incurred  up  to  the  time  of  the  change. 

Upon  an  application  to  appoint  a  new  next  friend,  the  Court  or 
Judge  usually  requires  to  be  satisfied  of  his  willingness  to  act; 
this  may  be  evidenced  by  the  production  of  his  written  consent.^ 

If  the  plaintifi"  neglects  or  refuses  to  obtain  the  order  in  the 
case  of  the  next  friend's  death,  the  defendant  may  apply  to  the 
Court,  by  motion  upon  notice,  for  an  order  directing  her  to  name 
a  new  next  friend  within  a  limited  time,  or  in  default  that  the  bUl 
may  be  dismissed  with  costs ;  °  and  where  the  next  friend  becomes 
bankrupt,  an  order  will,  in  lilce  manner,  be  made,  staying  the  pro- 
ceedings until  a  solvent  next  friend  is  appointed,  or  the  plaintiff 
has  obtained  leave  to  sue  in  forma  pauperis? 

Wherever  a  new  next  friend  is  appointed,  the  order  appointing 
him  must  be  served  on  the  solicitors  of  the  defendants,  and  be  left 
for  entry  in  the  cause  books  kept  by  the  Clerks  of  Records  and 
Writs ;  and  thereupon,  in  all  future  proceedings  in  the  cause,  the 
name  of  the  new  next  friend  so  appointed  will  be  introduced,  in  the 
place  and  stead  of  the  former  next  friend.* 

The  next  friend  of  a  mairied  woman,  before  he  consents  to  any 
departure  from  the  ordinary  mode  of  taking  evidence,  or  of  any 
other  procedure  in  a  suit,  should  obtain  the  sanction  of  the  Com-t, 
or  of  a  Judge  in  Chambers.^  The  application  at  Chambers  is  made 
by  summons.^" 


1  For  forms  of  notice  of  motion  and 
summons,  see  Vol.  III. ;  and  for  form  of 
order,  see  Seton,  1262. 

2  Jones  V.  Fawcett,  2  Phil,  278 ;  and  see 
Greenaway  v.  Kotheram,  9  Sim.  88. 

8  Lawley  «.  Halpen,  Bunb.  310;  Percy 
V.  Percy,  M.  K.  in  Chamb.  9  Dec,  1863. 
For  form  of  order,  see  Seton,  1252. 

4  14  Beav.  647 ;  18  Beav.  563. 

6  For  form  of  consent,  see  Tol.  III. 


6  Barlee  v.  Barlee,  1  S.  &  S.  100.  For 
form  of  notice^  see  Vol.  III. 

'  Wiltou  V.  HUl,  2  De  G.,  M.  &  G.  807; 
D'Oechsner  v.  Scott,  24  Beav.  239;  see 
also  Pennington  «.  Alvin,  1  S.  &  S.  364; 
Drinau  ».  Mannix,  8  Dr.  &  War.  164. 
For  form  of  notice  of  motion,  see  Vol.  III. 

8  Braithwaite's  Pr.  668. 

0  Ord.  6  Feb.,  1861,  r.  24. 

For  form  of  summons,  see  Vol.  III. 
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If  the  next  friend  of  a  married  woman  goes  to  reside  out  of  the 
jurisdiction,  the  practice  with  respect  to  giving  secui-ity  for  costs 
is  the  same  as  if  the  next  friend  had  been  himself  the  actual 
plaintiff.-' 

Upon  filing  a  bill  in  Chancery,  either  by  her  next  friend  or  in 
forma  pauperis,  a  married  woman,  in  respect  of  the  suit,  is  held  to 
have  taken  upon  herself  the  Uabilities  of  Sifeme  sole,  and  therefore 
may  be  attached ;  ^  and  her  separate  estate  becomes  liable  to  pay 
the  costs  incurred.' 

If  a  bill  has  been  filed  by  a  feme  sole,  and  she  intermarry  pend- 
ing the  suit,  the  proceedings  are  thereby  abated,  and  cannot  prop- 
erly be  continued  without  an  order  of  revivor.*  If,  however,  a 
female  plaintiff  marries,  and  afterwarfts  proceeds  in  the  suit  as  a 
feme  sole,  the  mere  want  of  an  order  of  revivor  is  not  an  error  for 
which  a  decree  can  be  reversed,  upon  a  bill  of  review  brought  by  a 
defendant :  because,  after  a  decree  made  in  point  of  right,  a  matter 
which  may  be  pleaded  in  abatement  is  not  an  error  upon  which  to 
ground  a  bill  of  review.^ 

It  has  been  determined,  that  if  a  female  plaintiff  marries  pending 
a  suit,  and  afterwards  before  revivor  her  husband  dies,  an  order  of 
reviver  becomes  unnecessary :  her  incapacity  to  prosecute  the  suit 
being  removed ;  yet  the  subsequent  proceedings  ought,  however,  to 
be  in  the  name  and  with  the  description  which  she  has  acquired  by 
the  marriage.^ 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  the 
personal  property  of  the  wife,  and  the  husband  dies  pending  the 
suit,  no  abatement  of  the  suit  takes  place,  but  the  wife  becomes 
entitled  to  the  benefit  of  the  suit  by  survivorship,'  unless  any  act 
has  been  done  which  may  have  the  effect  of  depriving  her  of  that 
right;  and  she  may  continue  the  suit  without  an  order  of  revivor.' 


1  Aloock  V.  Alcock,  5  De  G.  &  S.  671, 
ante,  p.  28. 

2  Ottway  V.  Wing,  12  Sim.  90. 

s  Bailee  v.  Barlee,  1  S.  &  S.  100;  Mur- 
ray V.  Barlee,  4  Sim.  82,  91;  3  M.  &  K. 
209, 219 ;  see,  however,  Be  Pugh,  17  Beav. 
336.  As  to  the  liability  of  the  wife's 
separate  estate  for  her  debts  and  engage- 
ments, see  Johnson  v.  Gallagher,  7  Jur.  N. 
S.  273,  9  W.  R.  506,  L.  JJ. ;  3  De  G.,  F.  & 
J.  494,  where  the  cases  are  reviewed; 
Greenough'v.  Shorrock,  4  N.  R.  40,  L.  JJ. ; 
3  N.  E.  699,  M.  R. 

*  See  Trezevant  v.  Broughton,  6  W.  R. 
617;  Seton,  1165,  1170,  M.  R.  Where  a 
woman  filed  her  bill  as  a  spinster,  and  it 
afterwards  appeared  she  had  a  liusband 
living,  proceedmgs  were  stayed,  on  motion 
bv  the  defendant,  till  the  appointment  of 
a"next  Mend.  Grant ».  Mills,  29  L.  T.  11; 
and  see  Pvke  v.  Holoombe,  9  Jur.  368,  V. 
C.  K.  B.;'Davey  v.  Bennett,  3  W.R.  363, 
T.  C.  W. 


Ch.  m.  §  7. 

Next  friend, 
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reside  out  of 

jurisdiction, 

must  give 

seciurity  for 

costs. 

By  filing  bill, 

feme  eovert 

takes  upon 

herself 

liabilities  of 

feme  sole,  in 

respect  of 

suit. 

Suit  abates 

by  marriage 

of  female 

plaintiff. 


Efi^ect  of  hus- 
band's death 
before 
revivor. 


Effect  of  hus- 
band's death 
on  joint  suit. 


5  Viscountess  Cranborne  ii.  Dalmahoy, 
Nels.  86;  1  Ch.  R.  231.  So  at  Law,  if  a 
woman  sues  or  is  sued  as  sole,  and  judg- 
ment is  against  her  as  such,  though  she 
was  covert,  she  shall  be  estopped,  and  the 
sheriff  shall  take  advantage  of  the  estop- 
pel.   1  Srtlk.  310;  1  Roll.  Abr.  869,  pi.  50. 

6  Ld.  Red.  60 ;  and  Godkiu  v.  Earl  Fer- 
rers, there  referred  to. 

'  And  it  extends  to  interest  accrued 
during  the  life  of  the  husband,'  and  not, 
received.  Wilkinson  v,  Charlesworth,  10 
Beav.  324;  11  Jur.  644. 

8  M'Dowl  I).  Charles,  6  John.  Ch.  132; 
Vaughan  v.  Wilson,  4  Hen.  &  M.  453. 
The  executor  of  a  deceased  husband  can- 
not maintain  a  suit  upon  a  chose  in  action 
which  accrued  during  coverture  to  the 
wife  of  the  deceased,  who  survived  him, 
and  which  was  not  reduced  into  possession 
by  him.  Bond  v.  Conway,  11  Md.  612; 
Bnowhill  v.  bnowhill,  1  Green  Ch.  30. 
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Effect  of 
wife's  death 
on  joint  suit. 


Effect  of 
death  of  both. 


When  suit 
may  be 
continued  ^y 
husband, 
without 
administer- 
ing to  wife. 


If,  however,  ste  does  not  tHnk  proper  to  proceed  with  the  cause, 
she  will  not  be  liable  to  the  costs  already  incurred:  because  a 
woman  cannot  be  made  responsible  for  any  act  done  by  her  hus- 
band during  the  coverture ;  but  if  she  take  any  step  in  the  cause, 
subsequent  to  her  husband's  death,  she  will  make  herself  liable  to 
the  costs  from  the  beginning. ■^ 

A  diiferent  rule,  with  respect  to  the  right  to  continue  a  suit 
instituted  by  a  husband  and  wife,  prevails  when  the  wife  dies  in 
tjie  lifetime  of  her  husband,  from  that  which  is  acted  upon  when 
the  husband  dies  in  the  lifetime  of  his  wife ;  for  in  the  former  case, 
although  the  husband,  upon  the  death  of  his  wife,  becomes  entitled 
to  aU  her  choses  in  action,  he  does  not  acquire  such  title  by  sur- 
vivorship, but  in  a  new  character,  and  an  absolute  abatement  of 
the  suit  takes  place ;  so  that,  to  entitle  himself  to  continue  it,  the 
husband  must  first  clothe  himself  with  the  character  of  her  personal 
representative,  by  taking  out  administration  to  her  efiects,^  and 
then  obtain  an  order  of  revivor.^  And  here  it  is  to  be  observed, 
that  if,  after  the  death  of  the  wife,  the  husbiand  were  to  die  before 
the  termination  of  the  suit,  the  party  to  continue  the  suit  is  the 
person  to  whom,  administration  has  been  granted.  According  to 
the  present  practice  of  the  Court  of  Probate,  administration  is 
granted  to  the  representatives  of  the  husband,  unless  next  of  kin 
of  the  wife  are  the  persons  beneficially  entitled :  the  former  practice 
having  been  otherwise.* 

But,  although  it  is  in  general  necessary  that  a  husband,  after  the 
death  of  his  wife,  pending  a  suit  instituted  by  them  for  the  recovery 
of  her  personal  property,  should,  in  order  to  entitle  him  to  proceed 
with  the  cause,  take  out  administration  to  his  wife,  and  then  obtain 
an  order  of  revivor,  yet  if  any  act  has  been  done  the  efiect  of  which 
would  have  been  to  deprive  the  wife,  in  case  she  had  outhved  her 
husband,  of  her  right  by  survivorship,  and  to  vest  the  property  in 


1  Ld.  Red.  59;  see  also  3  Atk.  726; 
Bond  V.  Simmons,  i6.  21 ;  Mills  v.  Barlow, 
11  W.  R.  351,  L.  JJ. 

2  See  ?attee  v.  Harrington,  11  Pick. 
221;  Needles  ».  Needles,  7  Ohio  (N.  S.), 
432;  McCasker  v.  Golden,  1  Bradf  (N.  Y.) 
64;  Williams  v.  Carle,  2  Stookt.  (N.  J.) 
543.  A  right  of  the  husband  to  administer 
on  his  wife's  choses  in  action,  for  his  own 
benefit,  is- held  to  be  incompatible  with  the 
legislation  of  Vermont.  Hulines  v.  Holmes, 
28  Vt.  765.  It  lias  been  held  in  Massa- 
chusetts, that  the  administrator  of  the 
estate  of  a  married  woman  may  maintain 
an  action  upon  a  note  given  and  made 
payable  to  her  during  coverture,  if  during 
her  life  her  husband  did  not  reduce  it 
to  possession,  or  do  any  act  indicating 
an  intention  to  take  it  to  himself  Allen 
v._  Wilkins,  3  Allen,  321.  Bigelow  C.  J. 
said :  "  His  right  to  reduce  it  to  possession 
was  at  an  end  on  the  dissolution  of  the 


marriage  by  her  decease.  It  was  then  a 
chose  in  acUon,  and,  being  a  promissoiy 
note,  payable  to  the  order  of  the  wife,  no 
one  could  sue  upon  it,  unless  he  ooiild 
trace  a  title  to  it  under  the  original  payee." 
pp.  322,  323.  See  2  Kent  (11th  ed.),  135, 
136;  Garforth  v.  Bradley,  2  Ves.  S.  676; 
Richards  v.  Richards,  2  B.  &  Ad.  447; 
Gaters  v.  Madeley,  6  M.  &  W.  428;  Hurt 
V.  Stephens,  6  Q.  B.  937;  Scarpellini  v. 
Atcheson,  7  Q.  B.  864;  Junes  v.  Richard- 
son, 5  Met.  247,  249;  Bryan  V.  Rooks,  26 
Geo.  622;  Vaughan  v.  Parr,  20  Ark.  600. 

8  For  form  of  order,  where  husband, 
being  defendant  in  wife's  suit,  revives  as' 
her  administrator,  see  Murray  v.  Newbon, 
Seton,  1164.  ihe  order  can  be  obtained 
on  motion  or  petition  of  course.  See  post, 
Chap.  XXXIII.,  lievivor  and  Supplemmi. 

*  Wms.  on  Executors,  360.  See  Bryan 
».  Rooks,  25  Geo.  622 ;  but  see  Vaughan 
V.  Parr,  20  Ark.  600. 
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the  husband  absolutely,  the  husband  may,  it  is  apprehended,  con-    Ch.  hi.  §  7. 

tinue  the  suit  in  his   individual   character,  without   taking   out    ' y 

administration  to  his  wife.  In  such  case,  however,  it  wUl  be  neces- 
sary, if  such  act  has  taken  place  subsequently  to  the  institution  of 
the  suit,  to  bring  the  fact  before  the  Court  by  means  of  an  amend- 
ment or  a  supplemental  statement  or  bill,  unless  it  appears  upon 
the  proceedings  which  have  already  taken  place  in  the  cause. 

This  distinction  renders  it  important  to  consider  what  the  cir-  How  wife's 
cumstances  are  which  will  have  the  effect  of  so  altering  the  prop-  gj^iyorau 
erty,  as  to  vest  the  right  to  the  wife's  personal  property  absolutely  defeated : 
in  the  husband,  and  entitle  him  to  proceed  in  a  suit  without  assum- 
ing the  character  of  her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention^  to  not  by  action 
alter  the  property  will  not  have  the  effect  of  giving  the  husband  out^udgmmt 
the  absolute  right  in  it ;  and  therefore,  the  mere  bringing  an  action  or  decree  for 
at  Law,  or  filing  a  bill  in  Equity,  will  not  alter  the  property,  unless  Ei^Smd, 
there  be  a  judgment  or  decree  for  payment  to  the  husband  alone.^ 
And  it  has  been  decided,  that  an  appropriation  by  an  executrix  of  nor  by  ap- 
so  much  of  the  assets  of  her  testator  as  was  necessary  to  discharge  P™P"*  '™- 
a  legacy  bequeathed  to  a  married  woman,  was  not  such  a  change 
of  the  property  as  would  vest  it  in  the  husband. 

But  it  seems,  that  if  a  person  indebted  to  a  married  woman,  or  How  defeated 
holding  money  belonging  to  her,  pay  such  money  into  Court,  in  a  I'^^^T* 
cause  to  which  the  husband  and  wife  are  parties,  such  payment  will 
be  considered  as  an  alteration  of  the  property ;  for,  as  properly  it 
could  only  have  been  paid  during  coverture  to  the  husband,  the 
circumstance  of  its  having  been  paid  into  Court  will  not  alter  the 
rights  of  the  parties,  and  it  will  be  considered  as  a  payment  made 
to  him.*    For  the  same  reason,  where  the  jewels  of  the  wife  had  or  deposit  in 
been  deposited  in  Court  by  the  husband  under  an  order,  they  were  ^°"^'' 
considered  as  belonging  to  the  husband's  executors,  and  not  to  the 
representative  of  the  wife  who  had  survived :  because,  having  been 
in  the  possession  of  the  husband,  even  a  tortious  act  could  not 
devest  that  property,  and  turn  it  into  a  chose  in  action/  ^  much 
less  could  a  payment  into  Court  under  an  order.     And  so,  where  a  gy  transfer  by 
married  woman,  who  was  the  committee  of  the  estate  and  person  order-in 
of  her  lunatic  husband,  was  entitled  to  stock  which  was  standing         ^' 
in  the  name  of  a  trustee  for  her,  and  this  stock  was,  by  an  order 

1  See  Forrest  w.  Warrington,  2  Desaus.  Snowhill,  1  Green  Ch.  36,37;   Glann  v. 
254,  261 ;  Barber  v.  Slade,  30  Vt.  191.  Younglove,  27  Barb.  (N    Y.)  48);.  Lock- 

2  See  Strong  «.  Smith,  1  Met.  476.  To  harti)  Cameron,  29  Ala.  355;  Walden  v. 
constitute  a  reduction  to  possession,  and  a  Chambers,  7  Ohio  (N.  S),  30;  Wallace  v. 
change  of  property  of  the  wife's  chases  in  Taliaferro,  2  Call,  447.  The  reduction 
action,  the  husband  must  do  some  positive  necessary  is  tliat  into  possession,  not  of.' 
and  unequivocal  act  to  reduce  them  to  his  the  thing  itself,  but  of  the  title  to  it, 
own  possession.  Barber  v.  Slade,  30  Vt.  Strong  J^  in  Tritt  v.  Caldwell,  31  Penn. 
191 ;  £|ms  «.  Hughes,  3  Desaus.  156 ;  Hall  St.  233. 

V.  Young,  37  N.  H.  134;  Andover  v  Mer-  8  Packer  v.  Wyndham,  Free.  Ch.  412. 

rimack  Co.,  37  N.  H.  437;    Snowhill  v.  *  Ibid. 
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Ch.  m.  §7.  made  in  the  lunacy,  transferred  into  the  name  of  the  Accountant- 
General,  in  the  matter  of  the  lunacy,  and  part  of  it  was  afterwards 
sold  out  and  applied  in  payment  of  costs  in  the  lunacy,  Lord  Lynd- 
hurst  held,  that  the  mode  in  which  the  stock  had  been  dealt  with 
amounted  to  a  reduction  into  possession  by  the  husband :  because, 
as  payment  by  the  trustee  to  the  lunatic,  or  to  the  committee, 
would  have  been  a  reduction  into  possession,  so  payment  into 
Court,  to  the  credit  of  the  lunacy,  was  equally  a  reduction  into 
possession  for  the  lunatic;  and  upon  this  ground  his  Lordship 
refused  to  grant  a  petition,  presented  by  the  wife  after  the  death 
of  the  lunatic,  praying  that  the  stock  might  be  transferred  to  her, 
as  belonging  to  her  by  survivorship.^  If,  however,  money  paid 
into  Court  be  carried,  by  order,  to  the  joint  account  of  the  husband 
and  wife,  the  case  will  be  different,  and  the  wife  will  not  be 
deprived  of  her  right  of  survivorship,  in  the  case  of  the  husband 
dying  before  he  has  procured  an  order  for  the  payment  of  it  out  of 
Court ;  '^  and  it  seems,  that  a  mere  payment  or  transfer  of  money 
or  stock  to  trustees  for  the  benefit  of  the  wife,  will  not  give  the 
husband  the  absolute  right  to  the  money,  to  the  exclusion  of  the 
wife.' 

It  appears  formerly  to  have  been  held,  that  a  promissory  note 
given  to  a  wife  during  coverture  became  the  property  of  the  hus- 
band absolutely,  as  the  wife  could  not  acquire  property  during 
coverture;  and  upon  this  principle,  Lord  Hardwicke,  in  lAghin 
bourne  v.  Solyday^  held,  that  upon  the  death  of  the  husband,  in 
a  suit  respecting  a  note  of  this  description,  the  suit  abated ;  and 
in  Hodges  v.  Beverley^  it  was  determined,  that  a  note  given  to  a 
feme  covert  was,  upon  her  husband's  death,  to  be  considered  as  his 
assets.'    But  in  Nash  v.  Nash^  Sir  Thomas  Plumer  V.  C.  held. 


■  Where 
money  car-^ 
ried  to  joint 
account; 


or  transferred 
to  trustees. 


Effect  of 
promissory 
note  to  wife. 


1 /rare  Jenkins,  5  Euss.  183, 187.  The 
right  of  a  husband  to  reduce  to  his  posses- 
sion the  choses  in  action  of  the  wife,  cannot 
be  exercised  by  a  guardian  appointed  over 
him  as  an  insane  person,  but  the  property 
continues  vested  in  the  wife.  Andqver  v. 
Merrimacl:  Co.,  37  N.  H.  437. 

2  Ibid. ;  and  see  Baldwin  v.  Baldwin,  5 
De  G.  &  S.  319  i  Laprimandaye  v.  Teissier, 
12Beav.  206;  13  Jur.  1040. 

8  Pringle  v.  Pringle,  22  Beav.  631;  and 
see  JBx  parte  Norton,  8  De  6.,  M.  &  G. 
258;  2  Jur.  N.  S.  479;  see,  however, 
Hansen  v.  Miller,  14  Sim  22,  26;  8  Jur. 
209,  352;  Cuningham  v.  Antrobus,  16 
Sim.  436,  442,  13  Jur.  28;  Burnham  V. 
Bennett,  2  Coll.  254;  9  Jur.  888. 

i  2  Eq.  Ca.  Ab.  1,  pi.  5;  2  Mad.  136,  n. 

5  Bunt).  188;  see  Yates  v.  Sherrington, 
11  M.  &  W.  42,  and  12  M.  &  W.  855,  as 
to  the  effect  of  bankruptcy  of  the  husband 
upon  a  promissory  note  given  to  the  wife 
dum  sola. 

'  So  it  has  been  held  in  Massachusetts 


both  as  to  promissory  notes  and  as  to  le- 
gacies and  distributive  shares  in  intestate 
estates,  the  separate  property  of  the  wife; 
the  necessity  for  a  reduction  to  possession 
seems  to  have  been  overlooked.  Thus  in 
Commonwealth  v.  Manley,  12  Pick.  173,  it 
was  determined  by  the  Court  that  a  pro- 
missory note  given  to  a  y*eme  covert  for 
her  separate  use,  for  the  consideration 
of  her  distributive  share  in  an  intestate 
estate,  becomes  immediately  the  pro- 
perty of  the  husband.  This  was  after- 
wards confirmed  in  Stevens  v.  Beals, 
10  Cush.  291.  See  Shuttleworth  v. 
Noyes,  8  Mass.  229;  Tryon  v.  Sutton, 
13  Cal.  490;  Holland  v.  Moody,  12  Ind. 
170.  And  in  Goddard  v.  Johnson,  U 
Pick.  362,  it  was  even  decided,  that  a 
husband  might  sue  in  his  own  right,  after 
the  death  of  his  wife,  for  a  legacy  accrumg 
to  the  wife  during  the  coverture,  although 
he  had  done  nothing  to  reduce  it  to  pos- 

'  2  Mad.  133, 189. 
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that  a  note  given  to  a  wife  was  a  chose  in  action  of  the  wife,  and 
survived  to  her  on  the  death  of  her  husband,^  and  that  the  circum- 
stance of  the  husband  having  received  the  interest  and  part  of  the 
capital  in  his  hfetime,  for  which  he  gave  a  receipt,  did  not  alter  the 
nature  of  the  property,  but  that  the  remainder  of  the  money  still 
remained  a  chose  in  action? 

In  the  last  case,  a  receipt  of  part  of  the  money  by  the  husband 
was  not,  as  we  have  seen,  held  sufficient  to  alter  the  nature  of  the 
property  in  the  remainder,  so  as  to  deprive  the  wife  of  her  right  to 
it  by  survivorship.  In  general,  however,  if  the  husband,  either 
alone  or  jointly  with  his  wife,  authorize  another  person  to  receive 
the  property  of  the  wife,  whether  it  be  money,  legacy,  or  other 
thing,  and  such  person  actually  obtain  it,  such  receipt  will  change 
the  wife's  interest  in  the  property,  and  be  a  reduction  into  posses- 
sion by  the  husband.'  Thus,  in  Doswell  v.  Earle^^  where  an 
executor,  with  the  wife's  consent,  had  paid  a  legacy,  to  which  the 
wife  was  entitled  on  the  death  of  her  mother,  to  the  husband, 
upon  his  undertaking  to  pay  the  interest  to  the  mother  during  her 
life,  and  the  wife,  having  survived  her  and  her  husband,  filed  a  bill 
claiming  the  money  against  the  husband's  executors,  the  bill  was 
dismissed. 


Ch.  m.  §  7. 


Payment  of 
part  to 
busband, 
insufficient  as 
to  residue. 


His  receipt,  or 

that  of  a 

person 

authorized 

by  him,  a 

sufficient 

reduction. 


session  during  her  lifetime.  The  same 
■was  maintained  m  Hapgood  u.  Houghton, 
22  Pick.  480,  and  in  Albee  v.  Carpenter, 
12  Cush.  382,  386.  See  Strong  v.  Smith, 
1  Met.  476.  But  the  Court  seem  to  have 
receded  from  the  doctrine  in  Jones  v. 
Eichardson,  5  Met.  247,  249,  and  admitted 
that  it  was  "  contrary  to  decided  cases.*' 
And  in  Allen  a.  Wilkins,  3  Allen,  321, 
322,  Bigelow  C-  J-  said :  "  In  a  certain 
sense,  a  chose  in  acUon  which  becomes  the 
property  of  the  wife  during  coverture, 
may  be  said  to  be  the  absolute  property  of 
the  husband.  He  has  the  right  to  do  any 
act  to  reduce  it  into  his  own  possession. 
So  long  as  he  and  his  wife  are  both  Uving, 
the  entire yws  disponendi  is  in  him.  And 
it  was  decided  in  this  case,  that  the  admin- 
istrator of  the  estate  of  a  married  woman 
may  maintain  an  action  on  a  note  given 
and  made  paj'able  to  her  during  coverture, 
if  during  her  life  her  husband  did  not  reduce 
it  to  possession,  or  do  any  act  indicating 
an  intention  to  take  it  to  himself.  See 
Yates  V.  Sherrington,  11  M.  &  W.  42,  and 
12  M.  &  W.  855,  as  to  the  effect  of  bank- 
ruptcy of  the  husband  upon  a  promissory 
note  given  to  the  wife  dum  sola. 

1  Allen  V  Wilkins,  3  Allen,  821 ;  Jones 
V.  Richnrdson,  5  Met.  247,  249;  2  Kent 
(llth  ed.),  135;  Barber  v.  Slade,  30  Vt. 
191;  Barron  v.  Barron,  24  Vt.  375;  Hall 
V.  Young,  37  N.  H.  134,  145,  146;  Coffin 
V.  Morrill,  22  N.  H  352;  Snowhill  v. 
Snowhill,  1  Green  Ch.  30;  Dane  v.  Allen, 
1  Green  Ch.  416 ;  Poindexter?).  Blackburn, 
1  Ired.  Ch.  286. 


In  Hall  V.  Young,  37  N.  H.  146,  it  is 
stated  as  the  settled  law  of  New  Hamp- 
shire, that  the  personal  property  of  the 
wife  at  the  time  of  the  marriage,  or  accru- 
ing to  her,  in  her  own  right,  subsequently, 
whether  it  consists  in  specific  chattels, 
money,  or  choses  in  action,  and  however 
it  may  fall  to  her,  whether  by  legacy, 
gift  inter  vivos  or  causa  nwrtis,  as  her  dis- 
tributive share  in  the  estate  of  a  person 
deceased,  or  otherwise,  if  it  accrues  inde- 
pendently of  her  husband,  and  not  upon 
any  consideration  moving  from  or  con- 
nected with  him,  it  remains  her's  until  he 
exercises  his  marital  right  by  reducing  it 
to  possession. 

2  Hunter  v  Hallett,  1  Edw.  Ch.  388. 
The  receipt  by  a  husband  of  dividends 
accruing  from  stock  standing  in  his  wife's 
name,  is  evidence  of  a  reduction  to  pos- 
session of  the  dividends,  but  not  of  the 
stock.  Burr  »j.  Sherwood,  3  Bradf.  (N. 
Y.)  85.  See  Taggart  v.  Boldin,  10  Md. 
104.  If  the  husband  takes  anew  security, 
in  his  own  name,  for  a  debt  due  to  his 
wife,  while  sole,  her  right  by  survivorship 
is  thereby  destroyed.  Searing  v.  Searing, 
9  Paige,  283. 

8  2  Kent  (llth  ed.),  137;  Schuyler  v. 
Hoyle,  5  John.  Ch.  196 ;  Johnston  v.  John- 
ston, 1  Grant  (Penn.),  468. 

*  12  Ves.  473;  see  also  Burnham  v. 
Bennett,  2  Coll.  254;  9  Jur.  888;  Hansen 
V.  Miller.  14  Sim.  22,  26;  8  Jur.  209,  352; 
and  Cuningham  v.  Antrobus,  16  Sim.  436, 
442 ;  13  Jur.  28 ;  but  see  Pringle  v.  Pringle, 
22  Beav.  631. 
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Effect  of 
proof  in 
bankruptcy, 
or  of  an 
award. 

Effect  of  a 
judgment  at 
Law: 

where  wife  is 
not  a  party ; 


where  she  is. 


Effect  of 
decree  in 

Equity. 


Decree  for 
payment  to 
husband  and 
wife,  sur- 
vives. , 


The  mere  proof,  in  bankruptcy,  of  a  debt  due  to  the  wife  by 
the  husband,  will  not  alter  the  property  of  the  debt,  and  it  still 
remains  a  chose  in  action}  It  seems,  however,  that  an  award  by 
an  arbitrator  giving  money  to  the  husband,  to  which  he  was 
entitled  in  right  of  his  wife,  will  have  the  effect  of  altering  the 
property,  and  giving  it  to  the  husband  absolutely.^ 

With  respect  to  the  effect  of  a  judgment  at  Law  in  altering  the 
property  of  a  wife's  chose  in  action,  much  depends,  as  we  have 
seen,*  upon  whether  the  wife  is  or  is  not  named  in  the  proceeding. 
If  the  wife  be  not  a  party  (which  she  need  not  be  at  Law,  if  the 
right  accrued  to  her  during  coverture),*  a  judgment  in  an  action 
commenced  by  the  husband  will  vest  the  property  in  him :  so  that, 
in  the  event  of  his  death  before  execution,  the  wife  would  be  de- 
prived of  her  right  by  survivorship ;  *  this,  however,  will  not  be 
the  case  if  the  wife  be  a  party :  in  which  case,  if  the  husband  die 
after  judgment  and  before  execution  sued  out,  the  judgment  will 
survive  to  her.' 

Decrees  in  Equity,  as  we  have  seen,'  so  far  resemble  judgments 
at  Law  in  this  respect,  that,  until  the  money  be  ordered  to  be 
paid,  or  declared  to  belong  to  the  one  or  the  other,  the  rights  of  the 
parties  will  remain  undisturbed  ;  *  but  an  order  for  payment  of  a 
sum  of  money  to  the  husband,  in  right  of  his  wife,  changes  the 
property,  and  vests  it  in  the  husband.' 

Where,  however,  a  decree  or  order  has  been  made  by  the  Court 
for  the  payment  of  a  sum  of  money  to  the  husband  and  wife,  and 
either  party  dies  before  payment,  the  money  will  belong  to  the 
survivor.  Thus,  where  a  plaintiff  and  his  wife  brought  their  bill 
against  an  executor  for  a  legacy  bequeathed  to  the  wife  before 
marriage,  and  a  decree  was  made  that  the  money  should  be  paid 
to  the  plaintiffs :  upon  a  question  whether  the  money  should  go  to 
the  wife  or  to  the  administratrix  of  the  husband,  the  Court  referred 
it  to  one  of  the  Judges  to  certify,  who  gave  it  as  his  opinion  that 
a  decree  in  Chancery  for  money  or  any  other  personal  thing,  being 
a  judgment  in  Equity,  was  of  the  like  nature  with,  and  ought  to 
be  governed  by,  the  same  rules  as  a  judgment  for  a  debt  or  dam- 
ages at  Common  Law,  and  consequently  that  the  interest  or  ben- 
efit of  the  decree,  and  the  money  due  thereby,  ought  to  go  and 


1  Anon.,  2  Vem.  707. 

2  Oglauder  v.  Baston,  1  Vem.  896. 
8  Ante,  p.  89. 

4  Ibid. 

5  Oglander  v.  Baston,  vM  sup. ;  see  Pier- 
son  V.  Smith,  9  Ohio  (N.  S.),  554;  Needles 
V.  Needles,  7  Ohio  (N.  S  ),  432. 

6  Garforth  v.  Bradley,  2  Ves.  S.  676; 
see  2  Kent  (11th  ed.),  137, 138;  McDowl 
V.  Charles,  6  John.  Ch.  132;  Searing  v. 
Searing,  9  Paige,  283. 


'  Ante,  p.  116. 

8  See  Heygate  v.  Anuesley,  3  Bro.  C.  C. 
(Perkins's  ed.)  362,  Mr.  Eden's  note  (a), 
where  the  cases  on  this  subject  are  cited 
and  considered;  Knight  v.  Brawner,  11 
Md.  1. 

8  Heygate  «.  Annesley,  3  Bro.  C.  C. 
362;  and  see  Tidd  v.  Lister,  3  De  G.,  M. 
&  G.  857,  871;  18  .Jur.  643;  Walker  V. 
Walker,  25  Mis.  (4  Jones)  367;  Walden 
V.  Chambers,  7  Ohio  (N.  S.),  30. 
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be  to  siicli  of  the  parties  as  should  have  the  right  thereto  in  case    Ch.  m.  §  7. 

it  were  a  judgment  for  debt  or  damages  at  Common  Law:  accord-   ■ 1 ' 

ing  to  which,  if  a  judgment  be  had  by  husband  and  wife,  in  an 
action  brought  by  them  for  a  debt  due  to  the  wife  before  marriage, 
and  the  husband  dies  after  the  judgment,  and  before  execution 
sued,  the  debt  due  on  the  judgment  belongs  to  the  wife,  and  she 
may  sue  execution  upon  the  judgment,  and  not  the  executor  or 
administrator  of  the  husband.^  Upon  the  same  principle,  in 
Forbes  v.  Plyipps^  where  a  decree  was  made  that  one-sixth  of  the 
residue  to  which  the  wife  was  entitled  should  be  paid  to  her  and 
her  husband,  and  the  wife  died  before  the  money  was  received,  it 
was  determined  by  Lord  Northington  that  the  husband  was 
entitled  to  the  money,  not  as  adminfttrator  to  the  wife,  but  as 
survivor  under  the  decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  of  Husband's 
his  wife's  chose  in  action,  upon  her  right  of  survivorship,  it  has  rf^revSskin 
been  for  some  time  settled,  that  where  the  chose  in  action  is  not  does  not  bar 
capable  of  immediate  reduction  into  possession,  as  where  it  is  in  ty  smTr'^or- 
re version  or  expectancy,  an  assignment  of  it  will  not  bar  the  right  *'P' 
which  the  wife  would  otherwise  have  had  to  possess  it,  in  the 
event  of  her  surviving  her  husband,  unless  it  is  actually  reduced 
into  possession  before  his  death.     And  where  a  prior  life-interest  and  prior  life- 
is  assigned  to  the  wife,  there  will  be  no  equitable  merger,  so  as  to  a^siSfed  to 
enable  the  husband  and  wife  to  deal  with  the  reversion,  and  bar  wife  will  not 
her  right  of  survivorship.^  ^^^^' 

By  the  20  &  21  Vic.  c.  57,  a  husband  and  wife  can  now,  how-  Wife  may 
ever,  in  the  manner  and  subject  to  the  restrictions  therein  men-  heriwerlSn- 
tioned,  effectually  assign  her  reversionary  interest  in   personal  ary  interest  in 
estate. 

It  appears  formerly  to  have  been  considered  that,  in  this  respect,  No  difference 
there  existed  a  difference  between  legal  and  equitable  choses  in  and  equitable 
action,  or,  to  speak  more  correctly,  between  choses  in  action  and  "'"'?«« ™ 
equitable  interests  in  the  nature  of  choses  in  action.    With  respect  ' 

to  the  latter  it  appears  to  have  been  thought,  that  an  assignment 
of  them  by  the  husband  would,  in  certain   cases,  without  any 

1  Nanney  v.   Martin,  1   Ch.  Rep.  234;  see  Bisliopp  «.  Colebrook,  11  Jur.  793,  V. 

Coppin  V. ,  2  P.  Wms.  496.   if  there  C.  E. ;  Hanohett  v.  Briscoe,  22  Beav.  496 ; 

be  a  decree  in  Equity  in  favor  of  the  hus-  Crittenden  v.  Posey,  1  Head  (Tenn.),  311; 

band  and  wife,  and  the  husband  dies,  the  Duberley  v.  Day,  16  Beav.  33 ;  Rogers  v. 

decree  will  survive  to  the  wife,  though  her  Ancaster,  11  Ind.  300;  Lynn  v.   Bradley, 

name  might  not  have  been  necessarily  1  Met.  (Ky.)  232;  Hairi).  Avery,  28  Ala. 

joined  in  the  proceedings.    Muse  t).  Edger-  267.     But  it  is  held  in  Pennsylvania,  that 

ton,  C.  W.  Dud.  Eq.  179;  Knight ».  Braw-  a  husband    may  assign  lor  a    valuable 

ner,  14  Md.  1.  consideration  the  wife's   choses  in  action 

2  1  Eden,  502.  whether  they  be  presently  reducible,  or 

8  Whittle  V.  Henning,  2  Phil.  731,  735;  be  reversionarv  interests,  or  possibilities. 

12  Jur.  1079;  t'6.  298;  11  Beav.  222,  over-  Webb's  Appeal,  21   Penn.  248;    Smith's 

ruling  Creed  v.  Perrv,  14  Sim.  592,  and  Estate,  22  Penn.  130. 

Hall  D.  Hugonin,  ib.  595 ;  10  Jur.  940 ;  and 
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nor  between 
assignments 
for  valuable 
consideration, 
and  those 
without  or  by 
operation  of 
law; 


nor  between 
a  chose  in 
action, 
incapable  of 
being,  and 
one  capable 
of  being,  but 
not  actually, 
reduced  into 
possession 
during  hus- 
band's life. 


reduction  into  possession  before  his  death,  have  the  effect  of  defeat- 
ing the  wife's  right  to  them  by  survivorship ;  and  attempts  have 
been  made  to  establish  distinctions  in  this  respect  between  assign- 
ments for  valuable  consideration,  and  assignments  without  consid- 
eration or  by  operation  of  law :  the  former  having  been  considered 
as  barring  the  right  of  the  surviving  wife,  and  the  latter  as  not 
having  that  effect.  The  decisions,  however,  of  Sir  Thomas  Plumer, 
in  Sornsby  v.  Lee^  and  Pwdew  v.  Jackson,^  have  removed  all 
doubts  upon  this  subject ;  and  have  shown  that  no  such  distinc- 
tion as  that  supposed  between  legal  and  equitable  choses  in  action, 
or  between  assignments  of  the  latter  for  valuable  consideration, 
and  voluntary  or  general  assignments,  exists.'  In  the  latter  case. 
Sir  Thomas  Plumer,  after  long  argument,  and  a  diligent  and  careful 
investigation  of  all  the  oases  which  had  occurred  upon  the  point, 
expressed  his  opinion  to  be,  "that  all  assignments  made  by  the 
husband  of  the  wife's  outstanding  personal  chattel  which  is  not  or 
cannot  be  then  reduced  into  possession,  whether  the  assignment 
be  in  bankruptcy  or  under  the  Insolvent  Act,  or  to  trustees  for  the 
payment  of  debts,  or  to  a  purchaser  for  a  valuable  consideration, 
pass  only  the  interest  which  the  husband  has,  subject  to  the  wife's 
legal  right  by  survivorship."  * 

It  will  have  been  observed,  that  the  rule,  as  laid  down  by  Sir 
Thomas  Plumer,  is  confined  to  such  outstanding  personal  chattels 
of  the  wife  as  are  not,  or  cannot,  be  reduced  into  possession ;  from 
whence  an  opinion  at  one  time  prevailed,  that  the  rule  did  not 
apply  to  assignments  for  valuable  consideration  of  such  choses  in 
action  as  at  the  time  of  the  assignment  were  capable  of  reduction 
into  possession,  or  as  became  reducible  into  possession  before  the 
death  of  the  husband.  This  opinion  had  the  high  authority  of 
Lord  Lyndhurst,  who,  in  Sonner  v.  Morton,^  thus  explained  the 
principle:  "Equity  considers  the  assignment  by  the  husband  as 
amounting  to  an  agreement  that  he  will  reduce  the  property  into 
possession;  it  likewise  considers  what  a  party  agrees  to  do  as 
actually  done ;  and  therefore,  where  the  husband  has  the  power 
of  reducing  the  property  into  possession,  his  assignment  of  the 
chose  in  action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into 
possession."  ^    It  appears,  however,  from  later  cases,  that  the  dis- 

1  2  Mad.  16;  see  also  Hutchings  v. 
Smith,  9  Sim.  137 ;  2  Jur.  231. 

2  1  Euss.  1,  24,  42 

3  It  is  said  by  Mr.  Chancellor  Kent,  2 
Kent  (11th  ed.),  137,  that  avoluntary  as- 
signment by  the  husband  of  the  wife's 
clioses  in  acttim,  without  consideration,  will 
not  bind  her,  if  she  survives  him;  see  also 
to  the  same  effect,  Hartman  v.  Dowriel,  1 
Eawle,  279 ;  Parsons  v.  Parsons,  9  N.  H. 
321,  322;  Saddington  w.  Kinsman,  1  Bro. 
C.  C.  {Perkins's  ed.)  61,  and  notes;  Mit- 


ford  V  Mitford,  9  Sumner's  Ves.  87, 
note  (6). 

*  1  Kuss.  70 ;  see  also  Honner  v.  Morton, 
3  Kuss.  65;  Watson  v.  Dennis,  ii-  90; 
Stamper  v.  Barker,  5  Mad.  167,  164. 

6  3  Russ.  68. 

6  The  husband  may  assign,  for  a  valiia- 
ble  consideration,  his  wife's  choses  in  action 
to  a  creditor,  free  from  the  wife's  contin- 
gent right  of  survivorship.  Such  an 
appropriation  of  the  property  is  the  ex- 
ercise of  an  act  of  ownership  for  a  valua- 
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tinction  which  has  been  thus  pointed  out,  between  the  effect  of  an    Ch.  m.  §  7. 

assignment  for  valuable  consideration  by  the  husband,  upon  a  chose   ~ r 

in  action  which  is  capable  of  being  reduced  into  possession  and 
one  which  is  not,  can  no  longer  be  relied  upon."^  This  point  came 
before  Sir  J.  L..  Knight  Bruce  V.  C,  in  Ashhyy.  Ashhy,^  who, 
after  stating  that  he  agreed  in  the  opinion  expressed  in  the  last- 
mentioned  case  of  Ellison  v.  Elwin,  decided,  that  an  assignment 
by  a  husband  for  valuable  consideration  of  a  wife's  chose  in  action, 
which  had  fallen  into  his  power  during  his  life,  bu.t  had  not  been 
in  fact  reduced  into  possession  by  him,  did  not  prevent  the  right 
to  the  chose  in  action  from  surviving  to  the  wife. 


In  the  case,  moreover,  of  assignments  by  act  of  law,  no  dis- 
tinction exists  between  assignments  of  choses  in  action  capable  of 
immediate  reduction  into  possession,  and  those  which  are  not  so. 
Thus,  in  Pierce  v.  ThornLy^  where  a  married  woman  had  a 
vested  kiterest  in  possession  in  a  legacy,  and  her  husband  became 
bankrupt  and  died,  it  was  decided  that  the  widow,  and  not  the 
assignee,  was  entitled  to  the  money :  because  the  assignment  in 
bankruptcy  could  not  pass  to  the  assignee  a  larger  right,  or  better 
title,  than  the  husband  himself  had,*  which  was  a  right  to  reduce 
the  legacy  into  possession,  but  which  was  not  done  in  his  lifetime. 
Of  course,  the  assignment  under  bankruptcy  passes  the  whole 


In  assigu- 
ments  07  act 
of  law,  no 
distinction 
between 
choses  in 
acft'on  capable 
of  reduction 
into  posses- 
sion, and 
those  not  so. 


We  purpose,  and  an  actual  appropriation 
of  the  chattel  which  the  husband  had  a 
right  to  make.  2  Kent  (11th  ed.),  136, 
137;  Schuyler  v.  Hoyle,  5  John.  Ch.  196; 
Kenney  w.  Udall,  5  John.  Ch.  464;  Lawry 
V.  Houston,  3  Howard  (Miss.),  394;  Siter 
V.  Jordan,  4  Eawle,  463 ;  Tritt  v.  Colwell, 
31  Penu.  St.  228.  The  doctrine  that  the 
husband  may  assign  the  wife's  choses  in 
action  for  a  valuable  consideration,  and 
thereby  bar  her  of  her  right  by  survivor- 
ship in  the  debt,  but  subject,  nevertheless, 
to  the  wife's  equity,  has  been  frequently 
declared,  and  is  understood  to  be  the  rale 
best  sustained  by  authority.  2  Kent  (11th 
ed.),  137:  Bryan  v.  Spruill,  4  Jones  Eq. 
(N.  C.)  27;  see  Tobin  v.  Dixon,  2  Met. 
(Ky.)  422;  Sherman  p.  Reigart,  7  W.  & 
S.  169;  Webb's  App.  21  Penn.  St.  248; 
Smilie's  Estate,  22  Penn.  St.  130.  It  is 
held  in  Alabama,  that  the  husband's  as- 
signee for  valuable  consideration  is  not  en- 
titled as  against  the  wife  to  her  choses 
in  actirni,  unless  he  reduces  them  to  pos- 
session during  coverture.  George  v. 
Goldsby,  23  Ala.  326;  Arrington  v.  Yar- 
borough,  1  Jones  Eq.  72;  bat  see  Tuttle 
V.  Fowler,  22  Conn  58,  and  Marion  v. 
Titsworth,  18  B.  Mon.  582;  Hills.  Town- 
send,  24  Texas,  575. 

2  Kent  (11th  ed.),  138, 139, notes;  Siter 
V.  Jordan,  4  Rawle,  468;  Meriwether  v. 
Booker,  5   Litt.  256;   Pinkard  v.  Smith, 


Litt.  Sel.  Cas.  331;   Dade  v.  Alexander. 

1  Wash.  30;  Tune  ».  Cooper,  4  Sneed 
(Tenn.),  296;  Houck  v.  Camplin,  25  Miss. 
(4  Jones)  378;  Needles  v.  Needles,  7  Ohio 
(N.  S.),  433. 

1  Ellison  V.  Elwin,  13  Sim.  309,  315; 
S.  C.  7wm.  Elwyn  v.  Williams,  7  Jur.  337. 

2  1  Coll.  553;  8  Jur.  1169;  see  also  Box 
V.  Jackson,  Dru.  42,  83;  2  Con.  &  L.  605; 
Le  Vasseur  v.  Scratton,  14  Sim.  116; 
Michelmore  f.  Mudge,  2  Giff.  183. 

8  2  Sim.  167,  176;  and  see  Gayner  v. 
Wilkinson,  2  Dick.  491 ;  1  Bro.  C.  C.  60. 
n. ;  Mitford  v.  Mitford,  9  Ves.  87,  95,  100. 

*  A  general  assignment  in  bankruptcy 
or  under  insolvent  laws,  passes  the  wife's 
property,  and  her  choses  in  action,  but 
subject  to  her  right  by  survivorship;  and 
if  the  husband  dies  before  the  assignees 
have  reduced  the  property  to  possession, 
it  will  survive  to  the  wife,  for  the  assignees 

Eossess  the  same  rights  as  the  husband 
efore  the  bankruptcy,  and  none   other. 

2  Kent  (11th  ed.),  138,  and  note;  Van 
Epps  V.  Van  Deusen,  4  Paige,  64 ;  Outwell 
V.  Van  Winkle,  1  Green  Ch.  516;  Mitford 
V.  Mitford,  9  Sumner's  Ves.  87,  Perkins's 
notes  (a),  and  (c);  Saddington  v.  Kins- 
inan,  1  Bro.  C.  C.  ( Perkins's  ed. )  44,  notes ; 
Mitchell  V.  Winslow,  2  Story,  680;  Moore 
V.  Moore,  14  B.  Mon.  269;  Poor  v.  Hazle- 
ton,  15  N.  H.  664;  Mann  v.  Higgins,  7 
Gill,  265. 


122 


SUITS   BY   PERSONS   WHO   AEE   TINDER   DISABILITY. 


CH.in.  §7. 


Assignment 
by  husband 
■mil  not 
deprive  wife 
of  right  to  a 
settlement; 


nor  will  her 
concurrence 
thereinj  where 
otherwise 
invalid ; 


nor  that  of 
her  father 
during  her 
infancy. 

Effect  of  hus- 
band's release 
of  her  choses 
in  acUm; 


interest  of  tlie  husband  in  the  wife's  cfiose  in  action,  at  the  time  of 
the  bankruptcy.^ 

It  follows,  therefore,  that  an  assignment  by  the  husband  of  his 
wife's  equitable  chose  in  action,  will  neither  have  the  effect  of  de- 
priving the  wife  of  her  right  to  it  in  the  event  of  her  surviving  her 
husband,  nor  of  depriving  her  of  her  equitable  right  to  a  settlement 
out  of  it,  should  any  application  for  that  purpose  be  made  by  her 
during  the  lifetime  of  her  husband.^  And  even  the  wife's  concur- 
rence in  the  assignment  by  her  husband  during  coverture  (unless 
under  the  powers  conferred  by  the  Act  above  referred  to),^  will  not 
have  the  effect  of  rendering  such  assignment  valid  against  her 
claim  by  survivorship,  in  cases  where  an  assignment  by  her  hus- 
band alone  would  not  have  had  that  consequence.*  Where,  also, 
a  feme  covert  is  an  infant,  the  circumstance  of  her  father  being 
party  to  the  deed  will  not  alter  the  interest  of  the  wife.' 

With  respect  to  the  effect  of  a  release  by  the  husband,  in  depriv- 
ing his  wife  of  her  right  by  survivorship  to  her  choses  in  action, 
not  reduced  into  possession  during  the  coverture,  it  appears  that 
he  can  release  debts  due  to  her  before  marriage;  legacies  abso- 
lutely given  to  her ;  ^  and  interests  accruing  to  her  under  the 


1  Ripley «.  Woods,  2  Sim.  165;  2  Kent 
(11th  ed.),  138  and  notes;  Lynn  v-  Brad- 
ley, 1  Met.  (Kv.)  232;  Duke  v.  Palmer, 
10  Rich.  Eq.  380;  Bugg  v.  Franklin,  4 
Sneed  (Tenn.),  582. 

2  Ante,  p.  89 ;  Bryan  v.  Spruill,  4  Jones 
Eq.  (N.  C.)  27.  In  Kenney  v.  Udall,  5 
John.  Ch.  464;  S.  C.  3  Cowen,  590,  it  was 
held,  that  the  wife's  equity  attached  upon 
her  personal  property,  whenever  it  was 
subject  to  the  jurisdiction  of  the  Court, 
and  was  the  object  of  a  suit,  in  any  hands 
to  which  it  might  come,  or  in  whatever 
manner  it  might  hiive  been  transferred. 
It  makes  no  difference  whether  the  appli- 
cation to  the  Court  for  the  property  be 
by  the  husband,  or  his  representatives,  or 
assignees,  or  by  the  wife,  or  her  trustee, 
seeking  a  provision  out  of  the  property. 
This  equity  is  equallv  bindinsr,  whether 
the  transfer  of  the  property  be  bj'  opera- 
tion of  law,  under  a  commission  of  bank- 
ruptcy, or  by  levy  of  an  execution,  or  by 
act  of  the  party  to  general  assignees,  or 
to  an  individual,  or  whether  the  particular 
transfer  was  voluntary,  or  made  upon  a 
good  and  valuable  consideration,  or  in 
payment  of  a  just  debt.  2  Kent  (11th 
ed.),  140;  Durr  ».  Bowyer,  2  M'Cord  Ch. 
(S.  C)  368;  Duvall  v.  Farmers'  Bank  of 
Maryland,  4  Gill  &  J.  282 ;  Earl  of  Salis- 
bury a.  Newton,  1  I^den,  870;  Bosvil  v. 
Bnmder,  1  P.  Wms.  468 ;  2  Story  Eq.  Jur. 
§  1412 ;  Lynn  v  Bradley,  1  Met.  (Ky.)  232 ; 
Bradley  v-  McKenna,  14  Md  268. 

In  Davis  v.  Newton,  6  Met.  537,  the 
Court  held,  that  while  an  assignee  of 
an  insolvent  debtor,  under  the  Statute 
of  Massachusetts,  1838,  c.  163,  is  proceed- 
ing to  reduce  the  choies  in  action  of  the 


debtor's  wife  to  possession,  or  after  he  has 
obtained  payment  thereof,  and  before  dis- 
tribution of  the  debtor's  estate,  the  wife 
may  applv  to  the  Court,  by  bill  or  petition, 
for  a  suitable  provision  to  be  made  for 
her,  out  of  the  proceeds  of  such  ckoses  in 
acUon,  and  the  Court  will  make  such 
provision  according  to  the  circumstances 
of  the  case.  See  also  to  the  same  point 
Mitford  V.  Mitford,  9  Sumner's  Ves.  87, 
Perkins's  notes;  Prvor  v.  Hill,  4  Bro. 
C.  C.  (Perkins's  ed.)143,  note  (a);  Van 
Epps  V.  Tan  Deusen,  4  Paige,  64;  Smith 
V.  Kane,  2  Paige,  303 ;  Steinmetz  v.  Hal- 
then,  1  Glyn  &  Jam.  64;  Elliots.  Waring, 
5  Monroe,  341;  2  Story  Eq.  Jur.  §  1411; 
Saddington  v.  Kinsman,  1  Bro.  C.  C. 
(Perkins's  ed.)  44,  and  notes;  Perryclear 
V.  Jacobs,  9  Watts,  509;  Mumford  «. 
Murray,  1  Paige,  620;  Fry  j).  Fry,  7  Paige, 
462;  Martin  v.  Martifi,  1  Hoff.  Ch.  462; 
Burden  v.  Dean,  2  Sumner's  Ves.  607, 
note  (a);  Lumb  v.  Milnes,  5  Sumner's 
Ves.  517,  note  (6),  and  cases  cited;  Dearin 
V,  Fitzpatrick.  1  Meigs,  651. 

s  20  &  21  Vic.  c.  57. 

4  See  Re  Whittingham,  10  Jur.  N.  S. 
818;  12  W.  R.  776,  V.  C.  W.,  as  to  effect 
of  protection  order,  in  defeating  an  assign- 
ment of  reversionary  interest  which  fell 
into  possession  after  the  order  had  been 
obtained.  Re  Insole,  L.  R.  1  Eq.  470;  11 
Jur.  N.  S.  1011,  M.  R. 

6  Stamper  v.  Barker,  5  Mad.  157. 164. 

6  Gilb.Eq.  88;  2  Roll.  134;  1  Bright, 
H.  &  W.  72  ;  Sir  L.  Shadwell  V.  C.  held, 
however,  in  the  case  of  Harrison  w.  An- 
drews, 13  Sim.  696,  that  a  receipt  was 
insufficient. 


MARRIKD   WOMEN.  123 

Statutes  of  Distributions,  and  the  like,^  and  that  these  acts  might    Ch.  ill.  §  7. 

be  done  by  him,  although  he  and  his  wife  were  divorced  a  mensa   " if ' 

et  thoro,  because  the  marriage  still  subsisted.^  In  the  case  of  Sore 
V.  Becker^  a  single  woman  being  entitled  to  an  annuity  secured  by 
bond,  married;  her  husband  executed  a  release  of  the  annuity, 
and  died,  leaving  his  wife  surviving ;  it  turned  out  that  the  release 
had  been  executed  under  a  mistake  and  was  inoperative,  so  that  it 
was  not  necessary  to  decide  upon  its  effect  on  the  wife's  right  by 
survivorship.  Sir  Lancelot  Shadwell  V.  C,  however,  observed, 
"  If  a  man  gives  a  bond,  or  a  promissory  note,  to  secure  an  annuity 
to  a  single  woman,  and  she  afterwards  marries,  her  husband  may 
release  the  bond  or  note ;  and  if  he  releases  the  security,  there  is 
an  end  to  the  annuity."  *  * 

Where,  however,  the  interest  of  the  wife  in  the  chose  in  action  where  rever- 
is  reversionary,  the  release  of  the  husband  is  as  inoperative  as  his  ^"'"^'y- 
assignment,  to  affect  the  wife's  right  by  survivorship.^     It  seems  Effect  of 
also  that  the  assignment  or  release  by  the  husband  during  cover-  o?release'b7 
ture  of  his  wife's  annuity,  does  not  prevent  her  right  by  survivor-  husband  of 
ship  to  payments  accruing  after  his  death ;  it  being  considered  that  annuity. 
each  successive  payment  thereof  constitutes  a  separate  reversionary 
interest.^ 

It  is  to  be  observed,  that  the  rules  above  laid  down  apply  to 
those  interests  of  the  wife  which  are  of  a  strictly  personal  nature. 
In  the  case  of  those  interests  which  fall  under  the  description  of 
chattels  real,  important  distinctions  exist  with  respect  to  the  effect  Chattels  real 
of  an  assignment  by  a  husband,  in  barring  his  wife  of  her  right  in   °^™*®= 
them  by  survivorship.' 

The  interest  given  by  the  law  to  the  husband  in  the  chattels  nature  of 
real  which  a  wife  has,  or  may  be  possessed  of  during  marriage,  is  ^terest  ' 
a  quahfied  title :   being  merely  an  interest  in  right  of  his  wife,  therein; 
with  a  power  of  alienating  during  coverture ; "  so  that,  if  he  do 
not  dispose  of  his  wife's  terms  for  years  or  other  chattels  real  in  ''i'  assigu- 

,...«.  T  .--  .-.  .,,  ,         T-  -,.„    mentwill 

his  liietime,  her  nght  by  survivorship  wul  not  be  defeated;  if,  defeat  her 

1  2  Kent  (11th  ed.),  135,  136,  137;  «  Rogers  v.  Acaster,  14  Beav.  445;  see 
Commonwealth  v.  Manley,  12  Pick.  175;  Terry  v.  Branson,  1  Rich.  Ch.  68. 
Marshall  ».  Lewis,  4  Litt.  141 ;  Tentle  v.  e  Stiffe  v.  Everitt,  1  M.  &  C.  37,  41 ; 
Muncy,  2  J.  J.  Marsh.  82;  Schuyler  v.  Thompson  v-  Butler,  Moore,  522;  Whit- 
Hoyle,  5  John.  Ch.  196;  Manion  «.  Tits-  marsh  v.  Robertson,  1  Y.  &  C.  C.  C. 
worth,  18  B.  Hon.  582;  Lowery  «.  Craig,  715;  6  Jur.  921;  Whitfle  v.  Henning,  2 
30  Miss.  (Geo.)  19;  Needles  v.  Needles,  7  Phil  731;  12  Jur.  1076;  and  see  Tidrt  a. 
Ohio  (N.  S.),  432.  Lister,  3  De  G.,  M.  &  G.  857,  874;  18  Jur. 

2  Stephens  v.  Totty,  Noy,  45 ;  Cro.  Eliz.  543. 

908;  but  this  cannot  be  c5one  after  a  dis-  '  On  this  subject,  see  1  Bright,  H.  & 

solution  of  marriage,  nor  after  a  judicial  W.  94-111. 

separation  or  protection  order.    Wells  i>.  8  in  a  marginal   abstract,  9  Mod.  104, 

Malbon,  31   Beav.  48;  8  Jur.  N.  S.  249;  it  is  said  that  a  wife  being  possessed  of  a 

Heath  ».  Lewis,  10  Jur.  N.  S.  1093;  13  W.  term   of  years,  and   havmg   married   an 

R.  128,  V.  C.  S.  alien,  the  marriage  is  not  a  gift  in  law  of 

a  12  Sim.  465;  6  Jur.  93.  the  term. 

<  See    Shepard    ».    Shepard,   7  John. 
Ch.  67. 
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right  by  sur- 
vivorship; 


if  he  survive, 
he  takes  them 
as  a  marital 
right. 

Ko  distinc- 
tion between 
legal  and 
equitable 
chattels; 


nor  between 
trust  of  a  term 
and  term 
itself; 


nor  between 
term  in  trust 
for  wife,  and 
term  in  trust 
to  raise 
money  for 
her. 


however,  he  do  not  alien  them,  and  he  survive  his  wife,  the  law 
gives  them  to  him :  not  as  representing  the  wife,  but  as  a  marital 
light.  ^  Thus,  if  &feme  covert  has  a  term  for  years,  and  dies,  the 
lease  is  the  husband's,  and  he  may  maintain  ejectment  without 
taking  out  letters  of  administration ;  ^  and  if  a  wife,  tenant  for  a 
term  of  years  of  a  copyhold,  marries  and  dies  before  the  term  is 
expired,  the  husband  shall  continue  without  any  new  admission  or 
fine.*  These  rules  equally  apply  where  the  interest  of  the  wife  in 
the  chattel  is  only  equitable ;  thus,  where  a  terfci  of  years  deter- 
minable upon  lives,  was  assigned  to  trustees  in  trust  for  a  woman 
who  married  and  died :  upon  a  question  whether  this  trust  went 
to  the  husband,  who  survived,  or  to  the  wife's  administrator,  it 
was  held  clearly,  that  the  trust  of  a  term,  as  well  as  the  term, 
itself,  survived  to  the  husband,  and  that  he  need  not  take  out 
administration ;  *  and  so,  as  we  have  seen  in  the  last  case,  if  a  man 
assign  over  the  trust  of  a  term  which  he  has  in  right  of  his  wife, 
this  shall  prevail  against  the  wife,  though  she  survives.^  This 
doctrine,  as  far  as  regards  the  trusts  of  a  term  assigned  to  a 
trustee  for  a  wife  before  marriage,  appears  to  have  been  first  laid 
down  by  the  House  of  Lords,  on  appeal  in  Sir  E.  Turner's  case,' 
which,  from  the  report  of  the  subsequent  case  oi  Pitt  v.  Hwnt^ 
appears  to  have  excited  the  surprise  of  Lord  Chancellor  Notting- 
ham ;  who,  however,  after  some  hesitation,  said  he  must  be  con- 
cluded by  the  Lords'  judgment,  and  decreed  accordingly.'  The 
ground  of  the  decision  in  8ir  JS.  Turner's  case  appears  to  have 
been  this :  that  as  the  husband  can  at  Law  dispose  of  a  term  for 
years,  so  he  may  dispose  of  the  trust  of  a  term  in  Equity,  because 
the  same  rule  of  property  must  prevail  in  Equity  as  well  as  at 
Law ;  *  and  this  has  ever  since  been  considered  as  the  law  of  the 
Court.' 

In  Walter  v.  Saunders,^''  a  distinction  was  attempted  to  be  drawn, 
in  argument,  between  a  term  in  trust  to  raise  money  for  a  woman, 
and  a  trust  of  the  term  itself  for  the  woman ;  but  the  Master  of 
the  Rolls  determined  that  no  such  distraction  could  be  taken."  It 
has  also  been  held,  that  if  the  wife  has  a  judgment,  and  it  is  ex- 
tended upon  an  elegit,  the  husband  may  assign  it  without  consider- 


1  2  Kent  (llth  ed.),  134.  The  wife's 
interest  in  a  chattel  real  may  be  assigned 
by  the  husband.  Merriweather  v.  Brooker, 
5  Litt.  256. 

2  Pale  V.  Mitchell,  2  Eq.  Ca.  Kb.  138, 
pi.  4,n.  (a). 

8  Eari  of  Bath  v.  Abney,  1  Dick.  263 
arg. 

*  Pale  V.  Mitchell,  %M  sup. 

«  Packer  v.  Wyndham,  Prec,  Ch.  412, 
418;  Sanders  v.  Page,  3  Ch.  Rep.  223; 
Pitt)).  Hunt,  1  Vern.  18;  2  Cha.  Ca.  78; 
Donne  v.  Hart,  2  li.  &  M.  360,  364. 


6  1  Vern.  1. 

'  1  Vern.  18;  2  Cha.  Ca.  73. 

8  Per  Lord  Hardwicke,  in  Jewson  «. 
Moulson,  2  Atk.  417,  421. 

9  Bates  V.  Dandy,  2  Atk.  207;  more 
fully  reported,  3  Russ.  72,  n. ;  Incledon  o. 
Northcote,  3  Atk.  430;  see  Marshall  ». 
Lewis,  4  Litt.  141;  Hunter  d.  Hallett,  1 
Edw.  Ch  388. 

i»  1  Eq.  Ca.  Ab.  68,  pi  B. 
n  See  also  Packer  ».  Wyndham,  Prec. 
Ch.  412,  418. 
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ation.     So,  if  a  judgment  be  given  in  trust  for  a  feme  sole  who  Ch.  III.  §  7. 

marries,  and,  by  consent  of  her  trustees,  is  in  possession  of  the  ' > ■ 

land  extended,  the  husband  may  assign  over  the  extended  interest; 

and  by  the  same  reason,  if  she  has  a  decree  to  hold  and  enjoy  Where  decree 

lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  hold  lands  till 

the  land  under  this  decree  and  marries,  the  husband  may  assign  ^  ^"™  P*''^- 

it  without  any  consideration,  for  it  is  in  the  nature  of  an  extent.^  may  assign 

A  husband  may,  as  we  have  seen,  assign  his  wife's  mortgage  for  a  wife's  mort- 

term ;  but  if  the  mortgage  be  in  fee,  then  it  seems  clear  that  the  years,  but  not 

wife's  right  to  the  debt  by  survivorship  is  not  affected  by  any  j^ffe^^go^'aa 

assignment  made  by  the  husband,  or  by  his  bankruptcy :  unless  to  bar  her 

the  debt  is  reduced  into  possession  in  his  lifetime.^  siSvivo^ship. 

It  is  an  established  principle,  in  detiding  upon  the  effect  of  Resulting 

mortgages,  whether  of  the  estate  of  the  wife,  or  the  estate  of  the  ^"fto^e  of 

husband,  that  if  the  wife  joins  in  the  conveyance,  either  because  husbaiS's  or 

the  estate  belongs  to  her,  or  because  she  has  a  charge  by  way  of  ^^14  die   ' 

jointure  or  dower  out  of  the  estate,  and  there  is  a  mere  reservation,  Joi^^- 
in  the  proviso  for  redemption  of  the  mortgage,  which  would  carry 
the  estate  from  the  person  who  was  owner  at  the  time  of  executing 
the  mortgage :  there  is  a  resulting  trust  for  the  benefit  of  the  wife, 
or  for  the  benefit  of  the  husband,  according  to  the  circumstances 
of  the  case.' 

It  is  to  be  observed,  that  although  the  husband  is  considered  where  trust 

entitled  to  assign  the  trust  of  a  term  or  other  real  chattel  created  of  a  term  is 

®  assigned  in 

for  the  benefit  of  his  wife,  yet,  where  a  term  or  chattel  real  has  trust  for  -wife, 
been  assigned  in  trust  for  a  wife,  with  the  privity  or  consent  of  rfhusUnd''' 
her  husband,  then  without  doubt  he  cannot  dispose  of  it.^    A  he  cannot 
fortiori  he  may  not,  if  he  make  a  lease  or  ^erm  of  years  for  the 
benefit  of  his  wife.*    And  where  a  term  was  raised  out  of  the  Resulting 
wife's  inheritance,  and  vested  in  trustees  for  purposes  which  were  t™pt  "f 
satisfied,  and  subject  thereto  for  the  benefit  of  the  wife,  her  exec-  term,  created 
utors,  administrators,  and  assigns,  it  was  held,  that  the  particular  ^  "^J^J*^'^ 
purpose  being  served  for  which  the  term  was  raised,  the  trust  did 
not  go  to  the  husband,  who  was  the  administrator  of  the  wife,  but 
followed  the  inheritance.^    From  this  it  may  be  inferred,  that 
the  assignment  of  the  trust  of  such  a  term  by  the  husband  in  the 

1  Lord  Carteret  v.  Pasehall,  3  P.  Wms.  227;  9  Jur.  679;  and  see  3  De  G.,  M.  & 
200.  G.  15. 

2  Burnett  v.  Kiunaston,  2  Tern.  401;  ^  Sir  E.  Turner's  case,  1  Vern.  7;  see 
Mitford  II.  Mitford,  9  Ves.  87,  95;  Packer  also  Bosvil  «.  Brander,  1  P.  Wms.  458; 
V.  Wyndham,  uH  sup.;  Purdew  v.  Jackson,  Pitt  v.  Hunt,  1  Vern.  18,  where  Lord  Not- 
1  Russ.  68;  Honnero.  Morton, 3 Russ.  65;  tingham,  however,  said,  that  to  prevent  a 
Ellison  V.  Elwin,  13  Sim.  309 ;  S.  C.  nom.  husband,  he  must  be  a  party  to  the  assign- 
Elwyn  V.  Williams,  7  Jur.  337 ;  overruling  ment. 

Bosvil ».  Brander,!  P.  Wms.  458;  Bates  *  Wiche's  case,    Scacc.   Paso.    8  Jao , 

V.  Dandy,  ubi  sup.  cited  1  Vern  7,  Ed.  Eaithby,  notis. 

8  Lord  Redesdale,  in  Jackson  v.  Innes,  '  Best  v.  Stampford,  2  Freem.  288;    2 

1  Bligh,  126,  cited  by  Sir  J.  L.  Knight  Vern.  620;  Prec.  Ch.  252. 
Bruce  V.  C.  in   Clark  v.  Burgh,  2  Coil. 
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ch.  ni.  §  7. 


Effect  of  di- 
vorce &  mensd 
ei  thoro^  on 
husband's 
rights  in 
■wife's  term 
of  years. 


Agreement 
by  husband 
to  assign  her 
chattels  real, 
will  deprive 
her  of  sur- 
vivorship. 


Underlease 
by  him,  good 
against  her 
pro  tanto. 


Assignment 
upon  con- 
dition, and 
entiy  for 
breach,  where 
breach  cannot 
take  ylace  in 
his  lifetime; 


lifetime  of  the  wife,  would  not  affect  the  wife's  interest  in  it  hy 
survivorship. 

In  an  anonymous  case  which  occurs  in  9  Modem  Reports,^  it 
appears  that  a,  feme  covert,  but  who  had  been  divorced  a  mensd  et 
thoro,  and  had  alimony  allowed  to  support  her,  appUed  to  the 
Court  to  restrain  her  husband  from  proceeding  to  sell  a  term  of 
years  of  which  she  was  possessed  before  her  marriage,  and  that  the 
Court  at  first  refused  the  injunction,  because  the  separation  a 
mensd  et  thoro  did  not  destroy  the  marriage,  and  duiing  the  time 
the  marriage  continued,  the  husband  had  the  same  power  to  dis- 
pose of  the  term  which  he  had  in  right  of  his  wife,  as  he  would 
have  had  if  it  had  been  in  his  own  right ;  but  afterwards,  upon 
counsel  still  pressing  for  an  injunction,  in  order  that  the  merits  of 
the  cause  might  come  before  the  Court,  and  insisting  very  much 
upon  the  hardship  of  the  case,  the  Court  granted  it,  on  the  groimd 
that,  though  the  marriage  continues  notwithstanding  the  divorce, 
yet,  under  such  circumstances,  the  husband  does  nothing  in  hia 
capacity  of  husband,  nor  the  wife  in  that  of  wife.  It  is  to  be 
remarked,  however,  that  this  was  merely  an  interlocutory  order, 
to  prevent  the  term  being  parted  with  by  the  husband  till  the 
question  should  be  properly  discussed,  and  it  does  not  appear  that 
any  further  proceedings  were  ever  had  in  the  cause. 

It  seems,  that  an  absolute  transfer  or  assignment  by  the  husband 
of  his  wife's  term  of  years,  or  other  chattel  real,  is  not  requisite  to 
deprive  the  wife  of  her  right  by  survivorship ;  but  that,  since  an 
agreement  to  do  an  act  is  considered  in  equity  the  same  as  if  the 
act  were  done,  so,  if  the  husband  agree  or  covenant  to  dispose  of 
his  wife's  term  of  years,  such  covenant  will  be  enforced,  although 
he  dies  in  her  lifetime.^ 

The  power  which  the  law  gives  the  husband  to  alien  the  whole 
interest  of  his  wife  in  her  chattels  real,  necessarily  authorizes  him 
to  dispose  of  it  in  part ;  if,  therefore,  the  husband  be  possessed  of 
a  term  of  years  in  right  of  his  wife  or  jointly  with  her,  and  demise 
it  for  a  less  term,  reserving  rent,  and  dies,  such  demise  or  under- 
lease will  be  good  against  her,  although  she  survive  him :  but  the 
residue  of  the  original  term  will  belong  to  her,  as  undisposed  of  by 
her  husband.' 

So  also,  if  the  husband  alien  the  whole  of  the  term  of  which  he 
is  possessed  in  right  of  his  wife,  upon  condition  that  the  grantee 
pay  a  sum  of  money  to  his  executors,  and  then  dies,  and  the  con- 
dition is  broken,  upon  which  his  executors  enter  upon  the  lands, 
this  disposition  by  the  husband  will  be  sufficient  to  bar  the  wife  of 


1  9  Mod.  43. 

2  Bates  V.  Dandy,  2  Atk.  207 ;  3  Kuss. 
72,  n.  ;   see  also  Steed  n.  Cvagh,  9  Mod. 


43;    Shannon   v.  Bradstreet.   1   Sch.  & 
Lef.  52. 

8  Sym's.case,  Cro.  Eliz.  88;   Co.  Litt. 
46  b. 
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her  interest  in  the  term :  it  having  been  wholly  disposed  of  by 
him  during  his  life,  and  vested  in  the  grantee.^  It  seems,  however, 
that  if  the  condition  had  been  so  framed  that  it  might  have  been 
broken  in  the  husband's  lifetime,  and  he  had  entered  for  the  breach, 
and  had  then  died  before  his  wife,  without  making  any  disposition 
of  the  term,  she  would  be  entitled  to  it  by  survivorship  :  because 
the  husband,  by  re-entry  for  a  breach  of  the  condition,  was  returned 
to  the  same  right  and  interest  in  the  term  as  he  was  possessed  of 
at  the  time  of  the  grant ;  viz.,  in  right  of  his  wife.^ 

In  cases  of  assignments  by  the  husband  of  his  wife's  chattels 
real,  the  wife  will  be  equally  barred  of  her  survivorship,  whether 
the  assignment  be  for  a  valuable,  or  \rithout  any  consideration ;  ° 
but  it  is  to  be  observed,  that  there  is  a  ^eat  distinction  where  the 
disposition  is  of  the  whole  or  part  of  the  property,  and  where  it  is 
only  a  collateral  grant  of  something  out  of  it ;  for  although,  if  a 
husband  pledge  a  term  of  years  of  his  wife  for  a  debt,  and  either 
assign  or  agree  to  assign  all  or  part  of  such  term  to  the  creditor, 
the  transaction  will  bind  the  wife,*  yet,  if  the  transaction  be  col- 
lateral to,  and  do  not  change  the  property  in  the  term,  as  ia  the 
grant  of  a  rent  out  of  it,  then,  if  the  wife  survive  the  husband,  her 
right  being  paramount,  and  her  interest  in  the  chattel  not  having 
been  displaced,  she  wUl  be  entitled  to  the  term,  discharged  from 
the  rent.^ 

Moreover,  it  has  been  decided,  that  the  husband  cannot  assign 
a  reversionary  interest  of  his  wife's  in  chattels  real,  of  such  a  de- 
scription as  that  it  cannot  by  possibility  vest  during  the  coverture.^ 

In  regard  to  the  right  of  the  husband's  executors,  or  his  sur- 
viving wife,  to  rent  reserved  upon  underleases  of  her  chattels  real, 
and  to  the  arrears  of  rent  due  at  the  husband's  death,  there  is  a 
difference  of  opinion  in  the  books,  which  may  probably  be  recon- 
ciled by  attending  to  the  manner  in  which  the  rents  were  reserved. 
Accordingly,  if  the  husband  alone  grant  an  underlease  of  his  wife's 
term  of  years,  reserving  a  rent,  that  would  be  a  good  demise,  and 
bind  the  wife  as  long  as  the  sub-demise  continued ;  the  husband's 
executors,  therefore,  would,  as  it  is  presumed,'  be  entitled  not  only 
to  the  subsequent  aocruiag  rents,  but  to  the  arrears  due  at  his 
death.'  And  it  would  seem,  that  the  principle  of  the  last  case 
would  entitle  the  executors,  to  the  exclusion  of  the  surviving  wife, 
to  subsequent  rents  and  all  arrears  at  the  husband's  death,  although 
the  wife  was  a  party  to  the  underlease,  provided  the  rent  were 


Ch.  III.  §  7. 


where  breach 
maij-  happen 
during  ms 
life. 


No  difference 
between 
voluntaiy 
assignment, 
and  assign- 
ment for 
vaUiable 
consideration 
of  chattels 
real. 


Husband 
cannot  assign 
a  chattel  real 
of  wife  inca^ 
pable  of  vest- 
mg  during 
coverture. 
Where  rents 
reserved  upon 
underlease  of 
wife's  term. 


1  Co.  Litt.  46  b. 

2  See  Watts  v.  Thomas,  2  P.  Wms.  364, 
366. 

s  Lord  Carteret  v.  Paschal,  S  P.  Wms. 
197,  200;  Mitford  v.  Mitford,  9  Yes.  99. 

*  Bates  V.  Dandy,  2  Atk.  207 ;  3  Kuss. 
72,  n. 


6  Co.  Litt.  184  b. 

6  Duberley  v.  Day,  16  Beav.  S3;  16  Jur. 
581;  Rogers  v.  Ancaster,  11  Ind.  300;  and 
see  Sale  v.  Saunders,  24  Miss.  24. 

'  1  Roll.  Abr.  344,  346 ;  Co.  Litt.  46  b. ; 
2  Lev.  100;  3  Keb.  300;  1  Bright  H.  & 
W.  43-47. 


128  SUITS   BY  PERSONS    WHO   ARE   UNDER   DISABILITY. 

*CH.m.  §7.    reserved  to  the  husband  only:  because  the  effect  of  the  sub-demise 

' »■ ■   and  reservation  was  an  absolute  disposition,  pro  tanto,  of  the  wife's 

original  term,  which  she  could  not  avoid,  and  the  rent  was  the  sole 
and  absolute  property  of  the  husband.^  But  if,  in  the  last  case,  the 
rent  had  been  reserved  by  the  husband  to  himself  and  wife,  then 
as  their  interests  in  the  term  granted  and  the  rent  reserved  were 
joint  and  entire,  it  is  conceived  that  the  wife,  upon  surviving  her 
husband,  would  be  entitled  to  the  future  rents,  and  that  she  would 
be  equally  entitled  to  the  arrears  of  rent  at  her  husband's  death  : 
because  they  remaining  in  action,  and  being  due  in  respect  of  the 
joint  interest  of  the  husband  and  wife  in  the  term,  would,  with 
Law  of  Scot-  tlieir  principal  the  term,  survive  to  the  wife.^  It  may  lastly  be  re- 
5^'^,'  ™,^  marked  that,  by  the  law  of  Scotland,  the  chases  in  action  of  the 
in  acUon.  wife  become  the  property  of  the  husband,  without  any  condition 
on  his  part  of  reducing  them  into  possession.  If,  therefore,  an 
English  testator  leaves  a  legacy  to  a  married  woman  domiciled  in 
Scotland,  and  her  husband  dies  before  payment,  the  legacy  is  the 
property  of  the  husband's  representatives,  and  not  of  the  widow. 
Where,  however,  in  such  a  case,  the  executors  paid  the  legacy  to 
the  widow,  in  ignorance  of  the  law  of  Scotland,  the  payment  to  her 
was  held  to  be  good.' 

1  The  rents  and  profits  of  a  wife's  real  rents  of  her  lands,  though  she  may  have 

estate,   which    accrue   during  coverture,  an  equity  to  a  settlement  out  of  the  rents, 

belong  absolutely  to  the  husband,  and  do  as  against  her  husband's  vendees.    Smith 

not  survive  to  the  wife  after  his  death.  v.  Long,  1  Met.  (Ky.)  486. 

Ciapp  V.  atoughton,  10  Pick.  463 ;  Bennett  2  4  Vin.  Abr.  117,  D.  a. 

w,  Bennett,  34  Ala.   63.     In  Kentucky,  8  Leslie  i>.  Baillie,  2  Y.  &  0.  C.  C.  91, 

even  under  Rev.  Sts.  art.  2,  §  1,  p.  387,  96;  7  Jur.  77. 
the  wife  has  not  a  separate  estate  in  the 


CHAPTER   IV. 


PERSONS   AGAINST  WHOM   A   SUIT   MAT   BE   INSTITUTED. 


SacTioiir  I. —  Generally. 


Hating  pointed  out  the  persons  who  are  capable  of  instituting  who  may  be 
suits  in  Equity,  and  considered  the  peculiarities  of  practice  ap-  defendants: 
plicable  to  each  description  of  parties  eomplauiant,  we  come  now 
to  the  consideration  of  the  persons  against  whom  suits  may  be  com- 
menced and  carried  on,  and  the  practice  of  the  Court  as  applicable 
to  them. 

A  bill  in  Equity  may  be  exhibited  against  all  bodies  politic  and 
corporate,  and  all  other  persons  whatsoever,  who  are  in  any  way 
interested  in  the  subject-matter  in  litigation,^  except  only  the 
Sovereign,  the  Queen-consort,  and  the  Heir-apparent ;  whose  pre- 
rogatives prevent  their  being  sued  in  theii-  own  names,  though  they 
may  in  certain  cases,  as  we  shall  see  presently,  be  sued  by  their 
respective  Attorneys  or  Solicitors-General.^ 


1  Story  Eq.  PI.  §  68. 

^  In  England,  the  King  and  Queen, 
though  they  may  sue,  are  not  liable  to  be 
sued;  and  In  America  a  similar  exemption 
generally  belongs  to  the  Government  or 
State.  iStory  Eq.  PI.  §  69.  This  rule  ap- 
plies only  where  the  State  is  a  party  to 
the  record,  and  not  where  the  State  is  onlj' 
interested  in  the  subject-matter  of  a  suit 
brought  against  her  officers  in  their  official 
capacity  in  a  Court  of  Chancery.  Michigan 
State  Bank  v.  Hastings,  1  Douglass,  225. 

No  direct  suit  can  be  maintained  against 
the  United  States,  without  the  authority 
of  an  Act  of  Congress,  nor  can  any  direct 
judgment  be  awarded  against  them  for 
costs.  Marshall  C.  J.  in  Cohens  v.  Vir- 
ginia, 6  Wheat,  ill,  412;  United  States 
V.  Clarke,  8  Peters,  444 ;  United  States  ». 
Bai'ney,  C.  C.  Maryland,  3  Hall,  Law  J. 
128 ;  United  States  v.  Wells,  2  Wash.  C. 
C.  161.  But  if  an  action  be  brought  by 
the  United  States,  to  recover  money  in 
the  hands  of  a  party,  he  may,  by  wiiy  of 
defence,  set  up  any  legal  or  equitable 
claim  he  has  against  the  United  States, 
and  need  not  in  such  case  be  turned  round 
to  an  application  to  Congress.  Act  of 
Congress,  March  3d,  1797,  c.  74,  §§  3,  4 ; 
United  States  v.  Wilkins,  6  Wheat.  185, 


143 ;  Walton  v.  United  States,  9  Wheat. 
651;  United  States  v.  McDaniel,  7  Peters, 
16;  United  States  v.  Kinggold,  8  Peters, 
163;  United  States  v.  Clarke,  8  Peters, 
436;  United  States  v.  Robeson,  9  Peters, 
319;  United  States  v.  Hawkins,  10  Peters, 
125 ;  United  States  v.  Bank  of  the  Metrop- 
olis, 15  Peters,  377. 

Formerly  one  of  the  United  States 
might  be  sued  by  the  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any 
foreign  State.  See  Chisholm  v.  State  of 
Georgia,  2  Dallas,  419.  The  law  m  this 
respect  was,  however,  changed  by  an 
amendment  of  the  Constitution  of  tiie 
United  States,  which  {Art.  XI.  of  the 
Amendments)  declares  that  the  judicial 
power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  Law  or 
Equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of 
another  State,  or  by  citizens  or  subjects  of 
any  foreign  State.  This  inhibition  ap- 
plies only  to  citizens  or  sul^ects,  and  does 
not  extend  to  suits  by  a  State  or  by  foreign 
States  or  Powers.  The  Cherokee  Nation 
V.  Georgia,  5  Peters,  1;  New  Jersey  v. 
New  York,  5  Peters,  284.  They  retain  the 
capacity  to  sue  a  State  as  it  was  original- 
ly granted  by  the  Constitution;  and  the 


All  bodies 
politic  and 
corporate, 
and  persons: 
except  the 
Sovereign, 
Queen-con- 
sort, and 
Heir-appar- 
ent, who  are 
sued  by  their 
Attorneys- 
General. 
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PERSONS   AGAINST   WHOM   A   SUIT   MAY  BE    INSTITUTED. 


Ch.  IV.  §  2. 


Married 
women. 


[diots  and 
lunatics. 


[nfants. 


But  bank- 
■upts,  out- 
aws,  attaints, 
md  convicts, 
;annot,  in 
general,  be 
lefendants. 


But  although  all  persons  are  subjected  to  be  sued  in  Equity,  there 
are  some  individuals  whose  rights  and  interests  are  so  mixed  up 
and  blended  with  those  of  others,  that  a  bill  cannot  be  brought 
against  them,  unless  such  other  persons  are  joined  with  them  as 
co-defendants ;  and  there  are  other  individuals  who,  although  their 
interests  are  distinct  and  independent,  so  that  they  may  be  sued 
alone  upon  the  record,  are  yet  incapable,  from  the  want  of  maturity 
or  weakness  of  their  intellectual  faculties,  of  conducting  their  own 
defence,  and  must,  therefore,  apply  for  and  obtain  the  assistance 
of  others  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women,  whose  husbands 
must  be  joined  with  them  as  co-defendants  upon  the  record :  unless 
they  are  plaintifis  or  exiles,  or  have  abjured  the  realm,  or  the  wife 
has  been  judicially  separated  or  has  obtained  a  protection  order ;  ^ 
and  persons  who  have  been  found  idiots  or  lunatics,  whose  com- 
mittees must  be  made  co-defendants  with  the  persons  whose 
property  is  intrusted  to  their  care.'' 

Under  the  second  head  are  comprised  infants,  and  all  persons 
who,  although  they  have  not  been  found  idiots  or  lunatics  by  in- 
quisition, are  nevertheless  of  such  weak  intellects  as  to  be  incapable 
of  conducting  a  defence  by  themselves ;  in  both  which  cases  the 
Court  will  appoint  guardians,  for  the  purpose  of  conducting  the 
defence  on  their  behalf. 

There  is  another  class  of  persons,  who,  although  they  are  under 
no  personal  disability  which  prevents  their  being  made  amenable 
to  the  jurisdiction  of  the  Court,  yet  from  the  circumstance  of  their 
property  being  vested  in  others,  either  permanently  or  temporarily, 
are  not  only  incapable  of  being  made  defendants  alone,  but  as  long 
as  the  disabihty  under  which  they  labor  continues,  ought  not,  as 
a  general  rule,  to  be  parties  to  the  record  at  all.  In  this  class  are 
included  bankrupts,  outlaws,  and  persons  attainted  or  convicted  of 
treason  or  felony. 


Vttomey- 
jeneral 
nay  be  a 
lefendant. 
There  rights 
if  the  Crown 
ire  incident- 
lUy  in 
(uestion. 


Section  II.  —  The  QueerHs  Attorney-  Oeneral. 

Although  the  Queen's  Attorney-General,  as  representing  the 
interests  of  the  Crown,  may,  in  certain  cases  which  will  be  pres- 
ently pointed  out,  be  made  a  defendant  to  a  bill  in  Equity,  yet  this 
is  to  be  understood  as  only  applicable  to  cases  in  which  the  in- 
terests of  the  Crown  are  incidentally  concerned ;  for  where  the  • 
rights  of  the  Crown  are  immediately  in  question,  as  in  cases  in 


Supreme  Court  of  the  United  States  has 
original  jurisdiction  in  the  case  of  suits  by 
a  foreign  State  against  one  of  the  members 
of  the  Union.    See  Chisholm  v.  State  of 


Georgia,  2  Dallas,  418.    See  a\mExparte 
Madrazzo,  7  Peters,  627  j  ante,  17,  note. 

1  See  ante,  p.  87. 

2  Ld.  Red.  30. 
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which  the  Queen  is  in  actual  possession  of  the  property  in  dispute, 
or  where  any  title  is  vested  in  her  which  the  suit  seeks  to  divest,  a 
bUl  will  not  in  general  lie,  but  the  party  claiming  must  apply  for 
relief  to  the  Queen  herself  by  Petition  of  Right.^ 

A  Petition  of  Right  to  the  Queen  is  a  document  in  which  the 
petitioner  sets  out  his  right,  legal  or  equitable,  to  that  which  is 
demanded  by  him,  and  prays  the  Queen  to  do  him  right  and  justice, 
and,  upon  U  due  and  lawful  trial  of  his  right  and  title,  to  make  him 
restitution.  The  proceeding  by  Petition  of  Right  exists  only  for 
the  purpose  of  reconciling  the  dignity  of  the  Crown  and  the  rights 
of  the  subject,  and  to  protect  the  latter  against  any  injury  arising 
from  the  acts  of  the  former ;  but  it  is  nopart  of  its  object  to  enlarge 
or  alter  those  rights.^ 

The  law  relating  to  Petitions  of  Rights,  and  the  procedure 
therein,  is  amended  and  simplified  by  a  recent  Act  of  Parliament : ' 
the  object  of  which  is,  to  assimilate  the  proceedings,  as  nearly  as 
may  be,  to  the  practice  in  actions  and  suits  between  subject  and 
subject,  and  to  provide  for  the  recovery  of  costs.  This  statute 
enacts,  that  a  Petition  of  Right  may  be  intituled  in  any  one  of  the 
superior  Courts  of  Common  Law  or  Equity  at  Westminster,  in 
which  the  subject-matter,  or  any  material  part  thereof,  would  have 
been  cognizable  between  subject  and  subject ;  and  shall  state  the 
Christian  and  surname,  and  usual  place  of  abode,  of  the  suppliant, 
and  of  his  attorney,  if  any,  and  set  forth,  with  convenient  certainty, 
the  facts  entitling  him  to  reUef ;  be  signed  by  him,  his  counsel,  or 
attorney;  and  be  then  left  with  the  Home  Secretary  for  her 
Majesty's  fiat  that  right  be  done.* 

The  Act  and  the  General  Order  issued  in  pursuance  thereof,* 
also  provide,  that  upon  such  fiat  being  obtained  to  a  Petition  of 
Right  in  Chancery,  the  petition  and  fiat,  together  with  a  printed 
copy  thereof,  where  it  is  in  writing,  shall  be  filed  at  the  Record 
and  Writ  Clerk's  Office,  and  be  marked  with  the  name  of  the 
Judge  before  whom  it  is  intended  to  be  prosecuted ; '  that  printed 
copies  for  service  shall  be  sealed  in  the  same  manner  as  bills ; '  that 
interrogatories  may  be  filed  and  marked,  and  served  with  the 
petition,  for  the  examination  of  the  respondents,  other  than  the 


Ch.  rv.§  2. 


If  they  are 
directly  in 
question, 
application 
must  be  by 
petition  of 
right. 
Form  and 
object  of 
petition : 


Practice  on 
petitions  of 
right  in 
Chancery, 
now  regulat- 
ed by  23  &  24 
Tic.  c.  34; 


and  by  Gen- 
eral Order. 


1  Eeeve  v.  Attorney-General,  2  Atk. 
223,  cited  1  Ves.  S.  446;  Ld.  Red.  31, 102; 
Ryes  V.  Duke  of  Wellington,  9  Beav.  579, 
600';  see  also  Felkin  v.  Lord  Herbert,  1 
Dr  &  S.  608;  8  Jur.  N.  S.  90;  Story  Eq. 
PI.  §  69.  Mr  Justice  Story,  in  a  note  to 
this  section  in  his  Equity  Pleading,  remarks 
that,  "  In  America  no  such  general  rem- 
edy by  petition  of  right  exists  against  the 
Government,  or,  if  it  exists  at  all,  it  is  a 
privilege  created  by  Statute  in  a  few  States 
only.  In  cases  where  the  Government  has 
an  interest  in  the  subject  as  a  matter  of 


public  trust,  it  is  presumed,  that  the  At- 
torney-General may  be  made  a  defendant, 
as  he  may  be  in  England  " 

2  Per  Lord  Cottenham,  in  Monckton  v. 
Attorney-General,  2  M'N.  &  G.  412. 

5  23  &  24  Vic.  c.  34. 

4  Ibid.  §§  1,  2.    For  form  of  petition, 
see  ib.  Sohed.  No.  1 ;  and  Vol.  IIL 

6  Ord.  1  Feb.,  1862;  7  Jur.  N.  S.  Pt.  2, 
283. 

6  Ord.  rr.  1,  2. 

7  Ord.  r.  3. 
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Ch.'it.  §2.  Attorney-General;^  tliat  a  copy  of  the  petition  and  fiat  shall  be 
left  at  the  Ofiice  of  the  Solicitor  to  the  Treasury,  with  an  indorse- 
ment thereon,  praying  for  a  plea  or  answer  on  behalf  of  her  Majesty 
within  twenty-eight  days ;  ^  that  a  copy  of  the  petition,  allowance, 
and  fiat  shall  be  served  upon,  or  left  at  the  last  or  usual  or  last 
known  place  of  abode  of  the  person  in  the  enjoyment  of  the  propr 
erty  or  right,  indorsed  with  a  notice,  requiring  him  to  appear 
within  eight  days,  and  to  plead  or  answer  within  fourteen  days, 
after  service ;  that  such  person,  if  he  intends  to  contest  the  petition, 
must  enter  an  appearance  to  the  same ;  *  that  further  time  to  plead 
or  answer,  or  to  demur,  may  be  allowed  by  the  Court  or  a  Judge ; ' 
that  in  default  of  plea,  answer,  or  demurrer  in  due  time,  the  Court 
or  Judge  may,  on  the  application  of  the  suppliant,  order  the  petition 
to  be  taken  as  confessed ;  ^  that  a  decree  may  be  made  thereupon, 
or  upon  demurrer,  or  after  hearing  ;  °  that  costs  may  be  recoverable 
by  or  against  the  Crown,  the  suppliant,  and  any  other  parties  to 
the  proceedings ; '  that  the  Judge  shall,  on  the  application  of  the 
suppliant,  certify  to  the  Lords  of  the  Treasury,  or  to  the  Treasurer 
of  the  Household,  any  decree  entitling  the  suppliant  to  relief,  and 
they  may  thereupon  satisfy  him  the  same ; '  that  persons  may  sue 
and  defend  in  forma  pauperis  ;  '  and  generally,  that  the  practice 
and  course  of  proceeding  in  reference  to  suits  shall  be  applicable 
to  Petitions  of  Right :  which  in  this  respect  are  to  be  considered 
as  bills ; "  but  the  Act  is  not  to  prevent  any  suppliant  proceeding 
as  before  the  passing  thereof''^ 

According  to  the  practice  before  the  passing  of  the  Act,  the 
petition  was  to  be  determined  in  Chancery,  and  the  method  was 
this :  the  petition  was  presented  to  the  Queen,  who  subscribed  it 
with  these  words,  "  soi  droit  fait  al  partie :  i.  e.,  let  right  be  done 
to  the  party ;  and  thereupon  it  was  delivered  to  the  Chancellor, 
in  forma  Juris  exequend:  i.e.,  to  be  executed  according  to  law; 
and  directions  were  given  that  the  Attorney-General  should  be 
made  a  party  to  the  suit;-'^  upon  the  petition,  however,  the  Court 
would  neither  adjudicate  upon  the  merits,  nor  inquire  into  the 
facts.  The  whole  duty  of  the  Court,  at  that  stage  of  the  proceed- 
ings, was  to  permit  the  party  to  pursue  the  usual  course  of  prose- 
cuting his  suit,  and  for  that  purpose  a  commission  was  directed  to 

8  Act  §§  8,  9. 
'  Ibid.  §§  11, 12. 

8  Jbid.  §§  18, 14.     For  form  of  certifi- 
cate, see  »6.  Sched.  No.  5 ;   and  Vol.  III. 

9  Ord.  rr.  5,  6. 
w  Act,  §  7  i  Ord.  r.  7;  by  r  8,  the  officers 

of  the  Court  are  to  peiform  similar  duties, 
and  the  fees  and  allowances  are  to  be  tlie 
same,  as  in  suits  between  subjects. 

11  Act,  §  18. 

12  Coop.  Eq.  PI.  23;  Ld.  Red.  81;  and  see 
Anstey  on  Petitions  of  Bight. 


Eight  of 
suppliant  to 
proceed 
under  former 
practice, 
reserved. 

Former 
practice. 


1  Ord.  r.  i.  For  form  of  interrogatories, 
see  Vol.  III. 

2  Act,  §§  3-5.  For  forms  of  indorse- 
ment, see  A.,  Sched.  Nos.  2,8;  and  Vol. 
III. 

*  For  form  of  appearance,  see  the  Act, 
Sched.  No.  4 ;  and  Vol.  III.  No  time  is 
limited  for  the  entry  of  an  appearance  on 
behalf  of  the  Queen 

*  Act,  §§  4,  5.  For  forms  of  pleas,  an- 
swers, ana  demurrers,  see  Vol.  III. 

6  Act,  §  8. 
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issue,  to  inquire  into  the  allegations  of  the  petition.  The  order  for 
the  commission  could  not,  however,  be  obtained  without  direct 
application  to  the  Court,  and  notice  to  the  Attorney-General.' 

The  case  of  Viscount  Canterbury  v.  The  Attorney-  General,^  was 
a  Petition  of  Right,  in  which  the  petitioner,  Viscount  Canterbury, 
claimed  compensation  from  the  Crown  for  damage  alleged  to  have 
been  done  in  the  preceding  reign,  to  some  property  of  the  petition- 
er, while  Speaker  of  the  House  of  Commons,  by  the  fire  which,  in 
the  year  1834,  destroyed  the  two  Houses  of  Parliament.  To  this 
petition,  a  general  demurrer  was  filed  by  the  Attorney-General, 
and  was  allowed  by  Lord  Lyndhurst :  from  whose  judgment  it 
would  appear,  that  the  Petition  of  Right  is  the  remedy  which  the 
subject  has  for  an  illegal  seizure  on  th#part  of  the  Crown,  of  lands 
or  goods ;  but  that  there  is  no  such  form  of  proceeding  applicable 
to  a  case  which,  as  between  subject  and  subject,  would  be  a  claim 
for  unliquidated  damages.' 

Although,  in  general,  a  bill  cannot  be  filed  against  the  Attorney- 
General  for  the  purpose  of  enforcing  equitable  rights  against  the 
direct  interests  of  the  Crown,  yet,  in  certain  cases,  bills  were  enter- 
tained on  the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court  of 
Revenue,  against  the  Attorney-General,  as  representing  the  Queen, 
for  the  purpose  of  establishing  claims  against  the  estates  or  rev- 
enues of  the  Crown,  which,  in  the  Court  of  Chancery  or  other 
Courts,  could  not  have  been  instituted  without  proceeding  in  the 
first  instance  by  Petition  of  Right.*  There  is  another  class  of  suits 
against  the  Attorney-General,  which  were  frequently  instituted  on 
the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court  of  Revenue ; 
vis.,  suits  for  the  purpose  of  relieving  accountants  to  the  Crown 
against  the  decisions  of  the  Commissioners  for  auditing  the  Public 
Accounts,  under  the  25  Geo.  III.  c.  52.  It  was  decided,  before 
the  abolition  of  the  equitable  jurisdiction  of  the  Court  of  Ex- 
chequer,^ that  when  public  accountants  had  reason  to  be  dis- 
satisfied with  the  determination  of  such  Commissioners,  either  in 
disallowing  their  articles  of  discharge  or  in  imposing  surcharges, 
they  might  proceed  on  the  Equity  side  of  the  Exchequer,  against 
the  Attorney-General,  and  not  against  the  Commissioners;  and 
that  the  proper  mode  of  proceeding  in  such  cases  was  by  bill  only, 
and  not  by  motion  or  petition.'    It  was  also  held,  that  the  statutes 


Cn.  IT.  §  2. 
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and  might  do 
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1  He  Eobson,  2  Phil.  84. 

2  1  Phil.  308,  324. 

8  In  addition  to  the  cases  above  referred 
to,  the  following  are  some  of  the  recently 
reported  cases  of  Petitions  of  Right:  iJe 
Baron  de  Bode,  and  Be  Viscount  Canter- 
bury, 2  Phil.  85;  1  0.  P.  Coop.  t.  dott. 
143,"  where  the  practice  was  fuly-  consid- 
ered by  Lord  Cottenham;  He  Carl  Von 
Frantzius,  2  De  6.  &  J.  126 ;  lie  Rolt,  4 
De  G.  &  J.  44;  Re  Holmes,  2  J.  &  H.  627; 


8Jur.  N.  S.  76;  Tobin  «.  The  Queen,  16 
C.  B.  N.  S.  310,  315;  10  Jur.  N.  S.  1039. 

^  Luthwich  V.  Attorney-General,  refer- 
red to  in  Reeve  v.  Attorney-General,  2 
Atk.  223;  Casberd  v.  Attorney-General, 
6  Pri.  411;  and  see  5  Vic.  c.  5,  ante,  p.  5. 

5  By  5  Vie.  c.  5,  ante,  p.  6. 

8  Colebrooke,  v.  Attorney-General,  7 
Pri.  146;  Crawford  v.  Attorney-General, 
ib.l;  Ex  parte  Colebrooke,  7  I'ri.  87;  Ex 
parte  Durrand,  3  Anst  743. 
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rhis  jurisdic- 
aon  may  now 
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)f  Chancery. 


[n  such  suits, 
he  Attorney^ 
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io  relief; 


providing  for  the  relief  of  accountants  to  the  Crown  were  not  con- 
fined to  cases  where  the  accountant  had  actually  been  sued  or 
impeded ;  but  that  he  might  proceed  immediately,  even  during  the 
passing  of  his  accounts,  by  bill  in  Equity,  as  it  were  quia  timet} 
There  seems  no  reason  to  doubt,  that  accountants  to  the  Crown 
are  now  entitled  to  the  same  relief;  and  it  also  appears,  that  the 
jurisdiction  in  all  the  above  cases  is  stUl  retained  by  the  Court  of 
Exchequer; 2  but  that  the  Court  of  Chancery  has  concurrent 
jurisdiction.^ 

It  is  to  be  observed,  that  where  an  accountant  to  the  Crown 
seeks  relief  by  means  of  a  bill  against  the  Attorney-General,  the 
Attorney-General  cannot,  if  the  accountant  is  entitled  to  relief 
protect  himself  by  demurrer  from  making  the  discovery  sought  by 
the  bill ;  and  in  the  case  of  Deare  v.  The  Attorney-  General,  such 
a  demurrer  was  overruled.^  In  that  case,  the  Attorney-General 
had  filed  an  information,  in  the  Court  of  Exchequer,  against  an 
army  agent,  for  an  account  of  his  dealings  with  the  War-office ; 
upon  which  the  defendant  filed  a  cross-biU  against  the  Attorney- 
General  and  the  Secretary-at-War,  alleging  that  certain  trans- 
actions had  taken  place  between  him  and  the  War-office  which 
amounted  to  a  settlement  of  accounts,  and  praying  a  quietus.  To 
this  bill  the  Attorney-General  and  Secretary-at-War  put  in  general 
demurrers  :  alleging,  as  the  cause  of  demurrer,  that  it  appeared  by 
the^  bill  that  they  were  sued  as  officers  of  his  Majesty's  govern- 
ment, acting  for  and  on  behalf  of  his  Majesty,  and  concerning 
matters  arising  out  of  and  within  their  duty  and  employment  as 
such  public  officers,  and  not  in  any  manner  in  their  private  char- 
acter as  individuals.  On  the  argument  of  the  demurrer,  it  was 
alleged  on  the  part  of  the  Attorney-General,  that  the  plaintiff  in 
the  cross-bill  was  not  entitled  to  the  relief  he  prayed ;  and  it  was 
strongly  urged  that,  not  being  entitled  to  the  relief,  he  was  not 
entitled  to  the  discovery ;  but  Lord  Abinger  L.  C.  B.  held,  that, 
although  the  plaintifi"  was  not  entitled  to  the  specific  relief  prayed, 
yet  that,  inasmuch  as  taking  the  facts  stated  in  the  bill  to  be  true, 
they  amounted  to  a  clear  defence  to  the  information  exhibited 
against  him  by  the  Attorney-General,  he  was  entitled  to  this  sort 
of  reUef ;  namely,  to  have  the  benefit  of  the  discovery,  for  the 
purpose  of  adducing  those  facts  before  the  Court  in  a  specific  and 
distinct  form,  when  both  the  causes  should  come  on  together. 
His  Lordship  further  said,  he  was  not  prepared  to  say  that  a  bill 
of  discovery  ever  had  or  ever  could  be  filed  against  the  Attorney- 

1  Colebrooke  ».  Attorney-General,   iM 


2  Attorney-General  v.  Hailing,  15  M.  & 
W.  687,  700;  Attomev-General  «.  Hullett, 
ii.  97 ;  8  Beav.  288,  n. ;  Attorney-General 
«.  Kingston,  6  Jur.  166,  Ex. 


s  Attorney-General  v.  The  Corporation 
of  London,  8  Beav.  270,  285;  1  H.  L.  Ca. 
440,  and  see  ante,  p.  6. 

«  1  Y.  &  C.  Ex  197,  207. 
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General,  for  a  discovery  of  facts  that  could  be  neither  in  his  per- 
sonal nor  in  his  official  knowledge,  or  that  the  Crown  would  be 
bound,  through  the  medium  of  the  Attorney-General,  to  make 
that  discovery ;  but,  at  the  same  time,  it  had  been  the  practice, 
which  he  hoped  never  would  be  discontinued,  for  the  officers  of  the 
Crown  to  throw  no  difficulty  in  the  way  of  any  proceeding  for  the 
purpose  of  bringing  matters  before  a  Court  of  justice,  where  any 
real  point  that  required  judicial  decision  had  occurred. 

In  cases  in  which  the  rights  of  the  Crown  are  not  immediately 
concerned,  that  is,  where  the  Crown  is  not  in  possession,  or  a  title 
vested  in  it  is  not  sought  to  be  impeached,  but  its  rights  are  only 
incidentally  involved  in  the  suit,  it  is  the  practice  to  make  the 
Queen's  Attorney-General  a  party  introspect  of  those  rights.^ 
Indeed,  it  seems  that  in  all  cases  of  this  description,  in  which  any 
right  appears  to  be  in  the  Crown,  or  the  interest  of  the  Crown 
may  be  in  any  way  affiicted,  the  Court  will  refuse  to  proceed 
without  the  Attorney-General,^  unless  it  is  clear  the  result  will  be 
for  the  benefit  of  the  Crown,'  or  at  least  that  it  will  not  be  in  dis- 
affirmance or  derogation  of  its  interests.* 

Thus,  in  jBalch  v.  Wa^taM,^  and  in  Say  ward  v.  Fry,^  where,  in 
consequence  of  the  outlawry  of  the  defendants,  it  was  held  that 
all  the  defendants'  interest  was  forfeited  to  the  Crown,  the  Court 
directed  the  plaintiff  to  obtain  a  grant  of  it  from  the  Exchequer, 


Ch.  IV.  §  2; 


Where  rights 
of  Crown  are 
only  incident- 
ally involved, 
the  Attorney- 
General  must 
be  a  party ; 

and  Court 
will  not  pro- 
ceed without 
him; 


as  where 
defendant  is 
an  outlaw ; 


1  Ld.lled.  30,  31.  In  a  suit  pending  in 
the  Supreme  Court  of  the  United  States, 
relative  to  disputed  boundary  between  two 
States,  a  motion  made  by  the  Attorney- 
General  on  behalf  of  the  United  States, 
before  a  replication  had  been  filed,  for 
leave  to  intervene,  not  technically  as  a 
party  to  the  suit,  was  allowed,  and  leave 
was  given  him,  without  becoming  a  party 
to  the  suit,  to  file  testimony  and  be  heard 
on  the  argument,  but  not  to  interfere  with 
the  pleadings  or  evidence  on  behalf  of 
either  of  the  States.  Florida  i).  Georgia, 
17  How.  U.  S.  478.  This  course  of  pro- 
cedure was  admitted  to  be  at  variance 
with  the  English  practice  in  cases  where 
the  Government  have  an  interest  in  the 
issue  of  the  suit,  but  it  was  adopted  to 
obviate  an  objection,  that  seemed  to  arise, 
that  the  United  States  could  not,  under 
the  provisions  of  the  Constitution,  become 

{)iirties  in  the  United  States  Courts,  in  the 
egal  sense  of  the  term,  to  a  suit  between 
two  States.  The  other  States  were  held 
to  be  concerned  in  the  adjustment  of  the 
boundary  in  dispute,  and  their  interests 
are  represented  by  the  United  States. 
Taney  C.  J.  said:  "It  would  hardly  be- 
come this  tribunal,  intrusted  with  juris- 
diction wliere  sovereignties  are  concerned,' 
and  with  power  to  prescribe  its  own  mode 
of  proceeding,  to  do  injustice  rather  than 
depart  from  English  precedents.  A  suit 
in  a  Court  of  justice  between  such  parties, 


and.  upon  such  a  question,  is  without  ex- 
ample in  the  jurisprudence  of  any  other 
country.  It  is  a  new  case  and  requires 
new  modes  of  proceeding.  And  if,  as  has 
been  urged  in  argument,  the  United  States 
cannot,  under  the  Constitution,  become  a 
party  to  this  suit,  in  the  legal  sense  of  that 
term,  and  the  English  mode  of  proceeding 
in  analogous  cases  is  therefore  impracti- 
cable, it  furnishes  a  conclusive  argument 
for  adopting  the  mode  proposed.  For 
otherwise  there  must  be  a  failure  of  jus- 
tice."    Several  of  the  Judges  dissented. 

2  By  5  &  6  Vic.  c.  69,  §  2,  the  Attorney- 
General  is  to  be  made  a  party  defendant  in 
all  suits  under  that  Act  touching  any 
honor,  &c.,  in  which  the  Queen  may  have 
any  estate  or  interest.  As  to  the  necessity 
of  making  the  Attorney-General  a  party  in 
the  cases  of  aliens,  felons,  no  heir-at-law, 
no  next  of  kin,  lunatics  and  idiots:  see 
ante,  Chap.  II.,  §  1 ;  Calvert  on  Parties, 
388,  et  seq.  Where  next  of  kin  of  lunatic 
are  unknown,  petition  under  Trustee  Act, 
1850,  should  be  served  on  Attorney-Gen- 
eral, and  not  on  Solicitor  to  the  Treasury 
Be  Rourke,  2  De  G.,  J.  &  S.  426. 

'  Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  618. 

^  Stafford  v.  Earl  of  Anglesey,  Ilardres, 
181. 

5  1  P.  Wms.  445. 

6  lb.  446 ;  and  see  Rex  v.  Fowler,  Bunb. 
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or  suit  relates 
to  boundaries 
of  provinces 
in  a  colony ; 

or  parties 
claim  under 
distinct 
grants  from 
the  Crown, 
reserving  dif- 
ferent rents. 

Where  a  title 
in  the  Crown 
appears  upon 
the  record, 
though  no 
claim  is 
made. 


Where  the 
Sovereign  is 
concerned  as 
protector  of 
the  rights  of 
others : 


and  to  make  the  Attorney-General  a  party  to  the  suit.  In 
Burgess  v.  Wheate^  Lord  Hardwicke  directed  the  case  to  stand 
over,  in  order  that  the  Attorney-General  might  be  made  a  party ; 
and  in  JPenn  v.  Ijord  Baltimore,^  which  was  a  suit  for  the  execu- 
tion of  articles  relating  to  the  boundaries  of  two  provinces  in 
America,  held  under  letters-patent  from  the  King,  the  cause  was 
ordered  to  stand  over  for  the  same  purpose.  In  like  manner, 
in  Sovenden  v.  Lord  Annesley,^  in  which  the  parties  claimed 
under  two  distinct  grants  from  the  Crown,  each  reserving  a  rent, 
but  of  different  amounts,  it  was  held  that,  inasmuch  as  the  rights 
of  the  Crown  were  concerned,  the  Attorney-General  ought  to  be 
before  the  Court.*  In  Barclay  v.  Mussell,^  Lord  Rosslyn  dis- 
missed the  bill,  because  a  title  appeared  upon  the  record  for  the 
Crown,  although  no  claim  had  been  made  on  its  behalf;  and  upon 
the  same  principle,  in  Dodder  v.  The  Bank  of  England,^  Lord 
Eldon  refused  to  order  the  dividends  of  stock  purchased  by  the 
old  Government  of  Switzerland,  which  had  been  received  before 
the  fiUng  of  the  bill,  to  be  paid  into  Court  by  the  trustees,  on  the 
application  of  the  new  Government,  which  had  not  been  recog- 
nized by  the  Government  of  this  country,  until  the  Attorney- 
General  was  made  a  party  to  the  suit.  But  although,  in  cases 
where  a  title  in  the  Crown  appears  upon  the  record,  the  Court 
will  not  make  a  decree  unless  the  Attorney-General  be  a  party  to 
the  suit,  yet  it  seems  that  the  circumstance  of  its  appearing  by  the 
record  that  the  plaintiff  has  been  convicted  of  manslaughter,  and 
that  a  commission  of  attainder  has  been  issued,  will  not  support  a 
plea  for  not  making  the  Attorney-General  a  party :  because  an 
inqtusition  of  attainder  is  only  to  inform,  and  does  not  entitle  the 
Crown  to  any  right.'  It  seems,  however,  that  in  this  respect  an 
inquisition  of  attainder  differs  from  a  commission  to  inquire  whether 
a  person  under  whom  the  plaintiff  claims  was  an  alien :  the  former 
being  only  for  the  sake  of  informing  the  Crown,  but  the  latter  to 
entitle.' 

The  necessity  of  making  the  Attorney-General  a  party  is  not 
confined  to  those  cases  in  which  the  interests  of  the  Crown  in  its 
own  right  are  concerned,  but  it  extends  also  to  cases  in  which  the 
Queen  is  considered  as  the  protector  of  the  rights  of  others. 
Thus,  as  we  have  seen,^  the  grantee  of  a  chose  in  action  from 
the  Crown  may  either  institute  proceedings  in  the  name  of  the 
Attorney-General,  or  in  his  own  name,  making  the  Attorney- 
General  a  defendant  to  the  suit ;   and  so,  in  suits  in  which  the 


1  1  Eden,  177, 181. 

2  1  Ves.  S.  444. 

8  2  Sch.  &  Lef.  607. 

4  lb.  617. 

6  3  Ves.  424,  436. 


8  10  Ves.  352,  354. 

'  Burke  e.  Brown,  2  Atk. 

8  Ibid. 

'  Ante,  p.  7. 
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Crown  may  be  interested  in  its  character  of  protector  of  the  rights 
of  others,  the  Attorney-General  should  be  made  a  party.  Thus, 
the  Attorney-General  is  a  necessary  party  to  all  suits  where  the 
subject-m^atter  is,  either  wholly  or  in  part,  money  appropriated  for 
general  chai"itable  purposes  :  because  the  Queen,  as  parens  patriw, 
is  supposed  to  superintend  the  administration  of  all  charities,  and 
acts  in  this  behalf  by  her  Attorney-General.^  Where,  however, 
a  legacy  is  given  to  a  charity  already  established,  as  where  it  is 
given  to  the  trustees  of  a  particular  foundation,  or  to  the  treasurer 
or  other  officer  of  some  charitable  institution,  to  become  a  part  of 
the  general  funds  of  such  foundation  or  institution,  the  Attorney- 
General  need  not  be  a  party,  because  he  can  have  no  interference 
with  the  distribution  of  their  general  ffhids.^  And  it  seems  that 
there  is  a  distinction  where  trustees  of  the  charity  are  ap- 
pointed by  the  donor,  and  where  no  trustees  are  appointed,  but 
there  is  a  devise  immediately  to  charitable  uses ;  in  the  latter  case, 
there  can  be  no  decree  unless  the  Attorney-General  be  made  a 
party,  but  it  is  otherwise  where  trustees  are  appointed  by  the 
donor.*  Therefore  where  a  bill  was  filed  to  estabUsh  a  will,  and 
to  perform  several  trusts,  some  of  them  relating  to  charities  in 
which  some  of  the  trustees  were  plaintifis,  and  other  trustees  and 
several  of  the  cestui  que  trusts  were  defendants,  an  objection,  be- 
cause the  Attorney-General  was  not  made  a  defendant,  was  over- 
ruled :  it  being  considered  that  some  of  the  trustees  of  the  charity* 
being  defendants,  there  might  be  a  decree  to  compel  the  execution 
of  trusts  relating  to  these  charities.*  In  that  case,  it  was  said 
by  Lord  Macclesfield,  that  if  there  should  be  any  collusion  between 
the  parties  relating  to  the  charity,  the  Attorney-General  might, 
notwithstanding  a  decree,  bring  an  information  to  establish  the 
charity  and  set  aside  the  decree,  and  that  he  might  do  the  same, 
though  he  were  made  a  defendant,  in  case  of  collusion  between  the 
parties.  But  it  seems  that  the  mere  circumstance  of  the  Attorney- 
General  not  having  been  made  a  party  to  the  proceeding,  will  not 
be  a  sufficient  ground  to  sustain  an  information  for  the  purpose  of 
setting  aside  a  decree  made  in  a  former  suit,  unless  the  decree  is 
impeached  upon  other  grounds.* 


1  "  The  duty  of  maintaining  the  rights 
of  the  public,  nnd  of  a  number  of  persons 
too  indefinite  to  vindicate  their  own,  has 
vested  in  the  Commonwealth,  and  is  exer- 
cised in  Massachusetts,  ns  in  England, 
through  the  Attorney-General.  Going  v, 
Emery,  16  Pick.  119;  County  Attorney  ». 
Maj',  5  Cush.  338-340;  Genl.  Sts.  c.  14,  §  20. 
It  is  upon  this  ground,  that,  in  a  suit  insti- 
tuted by  the  trustees  of  a  charity  to  obtain 
the  instructions  of  the  Court,  the  Attorney- 
General  should  be  made  a  party  defendant, 
as  he  has  been  by  order  of  the  Court  in 
this  case."    Gray  J.  in  Jackson  v.  Phillips, 


14  Allen,  5.39,579,680;  see  Harvard  Col- 
lege V.  Society  for  Promoting  Theological 
Education,  3  Grav,  280. 

2  Wellbeloved  'v.  Jones,  1  S.  &  S.  40, 
43 ;  Chittv  v.  Parker,  4  Bro.  C.  C.  38. 

3  4Vin."600.  PI.  11,  notis ;  2  Eq.  Ca.  Ab. 
167,  pi.  13,  n. 

*  It  appears  from  a  subsequent  part  of 
the  case  that  one  of  the  trustees  of  the 
charity  was  abroad. 

6  Monil  V.  Lawson,  4  Vin  500,  pi.  11;  2 
Eq.  Ca.  Ab.  167,  pi  13. 

8  Attorney-General  v.  Warren,  2  Swanst. 
291,  311. 


Ch.  IV.  §  2. 

as  where  the 
subject- 
matter  is 
appropriated 
to  charity; 

unless  charity 

ah'eadj 

estabhshed. 


Distinction, 
in  gifts  to  a 
charity, 
where  a  trus- 
tee appointed, 
and  where 
not  so. 
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Where  gift  is 
to  a  charitable 
institutiou 
not  of  a 
permanent 
nature,  or 
whose  objects 
are  not 
defined. 


Where  given 
to  trustees  of 
an  existing 
charity,  but 
on  definite 
trusts. 


Where  pri- 
vate charity 
concerned. 


When  it  is  said  that,  in  cases  where  a  legacy  is  given  to  the 
trustees  of  a  charity  already  in  existence,  for  the  general  purposes 
of  the  charity,  it  wUl  not  be  necessary,  in  a  suit  concerning  it,  to 
make  the  Attorney-General  a  defendant,  the  rule  must  be  under- 
stood to  apply  only  to  those  charities  which  are  of  a  permanent 
nature,  and  whose  objects  are  defined ;  for  it  has  been  determined, 
that  where  legacies  are  given  to  the  officers  of  a  charitable  insti- 
tution which  is  not  of  a  permanent  nature,  or  whose  objects  are 
not  defined,  it  is  necessary  to  make  the  Attorney-General  a  party 
to  a  suit  relating  to  them.  Thus,  in  the  case  of  WeUbeloved  v. 
Jbnes,^  where  a  legacy  was  given  to  the  oflicers,  for  the  time 
being,  of  an  academical  institution,  established  at  York  for  the 
education  of  dissenting  ministers,  which  officers,  with  the  addition 
of  such  other  persons  as  they  should  choose  (in  case  they  should 
think  an  additional  number  of  trustees  necessary),  were  to  stand 
possessed  of  the  money,  upon  trust,  to  apply  the  interest  and  divi- 
dends for  the  augmentation  of  the  salaries  of  dissenting  ministers, 
a  preference  being  given  to  those  who  should  have  been  students 
in  the  York  institution,  and  in  case  such  institution  should  cease, 
then  upon  trust  that  the  persons  in  whose  names  the  fund  should 
be  invested,  should  transfer  the  same  to  the  principal  officers  for 
the  time  being  of  such  other  institution  as  should  succeed  the  same, 
or  be  established  upon  similar  principles :  Sir  John  Leach  V.  C. 
upon  a  bill  filed  by  the  officers  of  the  institution,  praying  to  have 
the  fund  transferred  to  them,  to  which  the  Attorney-General  was 
no  party,  ordered  the  case  to  stand  over,  with  leave  to  amend  by 
making  the  Attorney-General  a  party :  his  Honor  observing,  that 
the  Court  could  never  permit  the  legacy  to  come  into  the  hands  of 
the  plaintiffs,  who  happened  to  fill  particular  offices  in  the  society, 
but  would  take  care  to  secure  the  objects  of  the  testator  by  the 
creation  of  a  proper  and  permanent  trust,  and  upon  hearing  the 
cause,  would  send  it  to  the  Master  for  that  purpose ;  and  that  it 
would  be  one  of  the  duties  of  the  Attorney-General  to  attend  the 
Master  upon  the  subject.  And  even  in  cases  where  a  legacy  is 
given  to  the  trustees  of  a  charity  already  in  existence,  the  trusts  of 
which  are  of  a  permanent  and  definite  nature,  unless  it  appears, 
from  the  terms  of  the  bequest,  that  the  trusts  upon  which  the  legacy 
is  given  are  identical  with  those  upon  which  the  general  funds  of 
the  corporation  are  held,  it  is  necessary  to  make  the  Attorney- 
General  a  party .^ 

It  is  to  be  observed  also,  that  the  Attorney-General  is  a  necessary 

1  1  S.  &  S.  40,  43.  Attorney-General  a  defendant.    Harvard 

2  Corporation  of  the  Sons  of  the  Clergy  College  v-  Society  for  Promoting  Theolog- 
».  Mose,  9  Sim.  610, 618.  A  bill  in  Equity  ical  Education,  8  Gray,  280;  Governors 
for  the  transfer  of  a  public  charity  to  new  of  Christ's  Hospital  v.  Attorney-General, 
trustees  may  be  filed  by  the  present  5  Hare,  257 ;  see  Jackson  v.  Phillips,  14 
trustees  in  tiieir  own  names,  makmg  the  Allen,  589. 


THE  queen's  attoeney-geneeal.  139 
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and  that  where  it  is  merely  a  private  charity,  it  will  not  be  neces-   ' y ' 

sary  to  bring  him  before  the  Court.  Thus,  where  the  suit  related 
to  a  voluntary  society,  entered  into  for  the  purpose  of  providing  a 
weekly  payment  to  such  of  the  members  as  should  become  neces- 
sitous, and  their  widows,  Lord  Hardwicke  overruled  the  objection 
that  the  Attorney-General  was  not  a  party  :  because  it  was  in  the 
nature  only  of  a  private  charity.^ 

When  the  Attorney-General  is  made  a  defendant  to  a  suit,  it  Answer  of  the 
is  entirely  in  his  discretion  whether  he  will  put  in  a  full  answer  or  Qe^™^f" 
not.^  Formerly,  the  usual  course  was  for  him  to  put  in  a  general  general  form 
answer,  stating  merely  that  he  was  a  stranger  to  the  matters  in  ^^^^g^*^ 
question,  and  that,  on  behalf  of  the  Cro%n,  he  claimed  such  rights 
and  interests  as  it  should  appear  to  have  therein,  and  prayed  that 
the  Court  would  take  care  of  such  rights  and  interests  of  the 
Crown  in  the  same.'  In  cases,  however,  in  which  the  interest  of 
the  Crown,  or  the  purposes  of  public  justice  require  it,  a  full  aiiswer 
will  be  put  in:*  as  in  Craufurd  v.  The  Attorney- General,^  in 
which  case  the  Lords  of  the  Treasury  had  directed  that  the  ques- 
tion might  be  brought  before  the  consideration  of  a  Court  of 
Justice ;  and  it  would,  therefore,  have  been  unbecoming  in  the 
Attorney- General  to  urge  any  matter  of  form  which  might  prevent 
the  case  from  being  properly  submitted  to  the  Court  before  which 
it  was  brought.^  In  Ellington  v.  7%e  Attorney- General^  the 
Attorney-General,  being  one  of  the  defendants  to  a  bill  of  inter- 
pleader, put  in  the  usual  general  answer,  upon  which  the  other 
defendants  moved  that  the  bUl  might  be  dismissed,  and  the  injunc- 
tion dissolved ;  the  Attorney-General  opposed  the  motion,  and  at 
the  same  time  prayed  that  he  might  be  at  liberty  to  withdraw  his 
general  answer,  and  put  in  another,  insisting  upon  the  particular 
right  of  the  Crown  to  the  money  in  question:  which  was  granted. 

The  answer  of  the  Attorney-General  is  put  in  without  oath,  but  Answer  of 
is  usually  signed  by  him.    And  it  seems  that  such  an  answer  is  not  QenSisDut 
liable  to  be  excepted  to,  even  though  it  be  to  a  cross-bill  filed  by  in  without 
the  defendant  in  an  information,  for  the  purpose  of  obtaining  a  "annotbe 
discovery  of  matters  alleged  to  be  material  to  his  defence  to  the  excepted  to. 
information.    We  have,  however,  seen  before  that  where  a  cross- 
bill is  filed  against  the  Attorney- General,  praying  relief  as  well  as 
discovery,  he  cannot  protect  himself  from  answering  by  means  of  a 
demurrer  : '  but  whether  he  could,  by  such  means,  protect  himself 

1  Anon.,  3  Atk.  277.  «  7  Pri.  1. 

2  Davison  v.  Attorney-General,  B   Pri.  6  See  also  Deare  v.  Attorney-General,  1 
398,  n.                                                                     Y.  &  C.  Ex.  197. 

s  See  Bunb.  303;  1  Hare,  223.  '  Bunb.  303. 

*  Colebrooke  «.  Attorney-General,  7  Pri.  8  Deare  v.  Attorney-General,  iM  titp. ; 

192,  ante,  p.  134. 
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Present 
)ractice. 


from  answering  a  mere  bill  of  discovery,  does  not  appear  to  have 
been  decided ;  it  is  most  probable  that  lie  might,  and  that  the 
Court  would,  in  such  a  case,  if  discovery  were  wanted  from  the 
Crown,  leave  the  party  to  prefer  his  Petition  of  Right.^ 

Under  the  present  practice,  the  usual  course  is  for  the  Attorney- 
General  to  put  in  no  answer ;  but  in  cases  of  the  description  above 
mentioned,  it  is  presumed  that  the  proper  course  is  to  file  interrog- 
atories for  his  examination,  and  that  he  would  then  put  in  a  full 


3is  right  to 


Solicitor- 
Jeneral  made 
lefendant 
luring 
"■acancy  in 
ifEce  of  At- 
omey-Gen- 
iral,  and  in 
nformations 
)y  the  latter 
it  variance 
rith  interests 
if  public  char- 
ty,  or  of  the 


The  right  of  the  Attorney-Qeneral  to  receive  his  costs,  where  he 
is  made  a  defendant  to  a  suit,  has  been  before  noticed ;  ^  it  wiH 
suflBce,  therefore,  here  to  repeat,  that  there  seems  to  be  no  rule 
against  the  Attorney-General  receiving  his  costs,  where  he  is  made 
a  defendant  in  respect  of  legacies  given  to  charities  ;  and  that  in , 
Moggridge  v.  Thackwell,^  costs  were  given  to  all  parties,  including 
the  Attorney-General,  as  between  solicitor  and  client,  out  of  the 
fund  in  Court.  It  appears  also  that  he  frequently  receives  his 
costs  where  he  is  made  a  defendant  in  respect  of  the  rights  of  the 
Crown,  in  cases  of  intestacy.*  There  is  no  invariable  practice  of 
giving  him  his  costs  in  all  cases  out  of  the  ftmd,  the  subject-matter 
of  the  suit.^  ^ 

During  the  vacancy  of  the  office  of  Attorney-General,  the  So- 
licitor-General may  be  made  a  defendant  to  support  the  interests 
of  the  Crown ;  ^  and  where  there  has  been  an  information  by  the 
Attorney-General,  the  object  of  which  has  been  to  set  up  a  general 
claim  on  behalf  of  the  Crown,  at  variance  with  the  interests  of  a 
pubhc  charity,  the  Solicitor-General  has  been  made  defendant,  for 
the  purpose  of  supporting  the  interests  of  such  charity  against  the 
general  claim  of  the  Attorney-General.  On  the  other  hand,  where 
an  information  was  filed  by  the  Attorney-General,  claiming  certain 
property  for  charitable  pui-poses,  inconsistent  with  the  rights  of 
property  of  the  Crown,  the  Solicitor-General  was  made  a  defendant, 
as  the  officer  on  whom  the  representation  of  such  rights  had  de- 
volved.' 

The  means  of  obtaining  the  appearance  or  answer  of  the 
Attorney-General,  will  be  found  in  the  subsequent  Chapters  upon 
Process.* 


1  Deare  v.  Attorney-General,  ubi  sup. 

affirmed  by  H.  L. ;  see  13 


2  Ante,  p.  12, 
■      ~  8.!E 


8  7  Ve8.!36,  i 
Ves.  416. 

*  Attorney-General  v.  Earl  of  Ashburn- 
ham,  1  S.  &  S.  397;  ante,  p.  12;  see 
now  18  &  19  Vic.  c.  90,  §  1,  as  to  coats  of 
Attorney-General  in  revenue  suits;  and 
24  &  25  Vic.  c.  92,  §  1,  in  cases  as  to  suc- 
cession duty.  And  see  23  &  24  Vic.  c.  34, 
§§  11, 12,  ante  p.  132. 


6  Perkins  v.  Bradley,  1  Hare,  219,  234. 

6  Ld.  Red.  102. 

'  Attorney-General  v.  Dean  and  Canons 
of  Windsor,  24  Beav.  679;  4  Jur.  N.  S. 
818;  1  H.  L.  Ca.  369;  6  Jur.  N.  S.  833; 
and  see  Attorney-General  v.  Mayor  of 
Bristol,  2  J.  &  W.  312;  Attornev-General 
V.  Ironmongers'  Company,  2  M.  &  K. 
678,  n. 

8  See  post,  Chap.  VIH.  §  4;  Chap.  X. 
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Ch.  IV.  §  3. 

Section  III. —  Governments  of  Foreign  States  and  Ambassadors. 

It  has  before  been  stated,  that  the  Sovereign  of  a  foreign  country  ^  foreign 
recognized  by  this  Government,  may  sue  either  at  Law  or  in   Sovereign,  by 

.         ,  suing  here 

Equity,  in  respect  of  matters  not  partaking  of  a  political  char-  submits  to  the 
acter  ;^  and  it  has  been  determined,  that  if  he  files  a  bill,  a  cross-  J™s'iit!tiou; 
bill  may  be  filed  against  him ;  because,  by  suing  here,  he  submits  bSi  may^be" 
,   himself  to  the  iurisdiction  of  the  Court ;  and,  in  such  a  case,  if  re-  ^\'^  against 

''  him. 

qmred,  he  is  bound  to  answer  upon  oath.'' 

The  question  whether  a  foreign  Sovereign,  who  has-  not  sub- .  Duke,  of 
mitted  to  the  jurisdiction,  can  be  sued  in  the  Courts  of  this  country,  ^.'^So  o/" 
was  raised  in  the  case  of  the  Duke  of  Brunswick  v.  Th£  King  of  Sancmer. 
Sanover?  It  was  an  important  feature  in  this  case,  that  the  de- 
fendant, as  a  subject  of  this  kingdom,  had  renewed  his  allegiance 
after  his  accession  to  the  throne  of  Hanover,  and  exercised  the 
rights  of  an  English  peer.  The  general  object  of  the  suit  was  to 
obtain  an  account  of  property  belonging  to  the  plaintiff,  alleged  to 
have  been  possessed  by  the  defendant,  under  color  of  an  instrument 
creating  a  species  of  guardianship  unknown  to  the  law  of  England. 
None  of  the  acts  complained  of  took  place  in  this  country,  or  were 
done  by  the  defendant  before  he  became  Bang  of  Hanover.  More- 
over, though  it  was  not  necessary  to  decide  the  question,  the 
Court  seemed  to  consider  that  those  acts  were  of  a  political  char- 
acter. The  defendant  demurred  to  the  bill ;  and  in  giving  judg- 
ment upon  the  demurrer.  Lord  Langdale  M.  R.  after  elaborately 
reviewing  all  the  authorities  and  arguments  upon  the  subject, 
said  :  "  His  Majesty  the  King  of.  Hanover  is,  and  ought  to  be,  ex- 
empt from  all  liability  of  being  sued  in  the  Courts  of  this  country, 
for  any  acts  done  by  him  as  King  of  Hanover,  or  in  his  character 
of  sovereign  prince ;  but  being  a  subject  of  the  Queen,  he  is  and 
ought  to  be  liable  to  be  sued  in  the  Courts  of  this  country,  in  re- 
spect of  any  acts  and  transactions  done  by  him,  or  in  which  he 
may  have  been  engaged,  as  such  subject.  And  in  respect  of  any 
act  done  out  of  the  realm,  or  any  act  as  to  which  it  may  be  doubt- 

1  Ante,,  p.  17.  Clielmsford    L.  C  ,  and  by  Lord  Cairns 

2  Uulletti).  Kingof  Spain,  2Bligh,  N  S.  L.  J.,  that  the  Court  may  stay  proceedings 
47;  1  Dow&  01.  169;  S.  C.  7  BlighN.  S.  in  the  original  suit,  until  the  means  of 
359.  A  foreign  Sovereign  State,  acting  discovery  are  secured  in  the  cross-suit, 
under  a  republican  form  of  government  bee  Columbian  Government  u.  Rothschild, 
and  recognized  in  that  capacity,  may  sue  1  Sim.  94 ;  Prioleau  v.  United  States  of 
in  the  English  Courts  in  its  own  name  so  America  and  Andrew  Johnson,  L.  K.  2 
recognized.  Such  State  is  not  bound  to  Eq.  659;  S.  C.  ■mm.  United  States  of 
sue  in  the  name  of  any  officer  of  the  Gov-  America  v.  Prioleau,  12  Jur.  N.  S.  724; 
erument,  or  to  join  us  co-plaintiff  any  United  States  of  America  m.  Wagner, 
such  officer  on   whom  process   may   be  L.  li.  3  Eq.  724. 

served,  and  who  may  be  called  upon  to  '6  Beav.  1 ;   affirmed  2   H.  L.  Ca.  1 ; 

give  discovery  upon  a  cross-bill.    United  and   see  Wadsworth  v.  Queen  of  Spain, 

States  of  Anaerica  y.  Wagner,  L.  K.  2  Ch.  17  Q.  B.  171;  Gladstone  «.  Musurus  Bey, 

Ap.    582.     But   it  was    held    by    Lord  1  H.  &  M.  495;  9  Jur.  N.  S.  71. 
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Ch.  rv.  §  3. 


Where 
foreign  State 
is  interested 
in  fund  about 
to  be  distrib- 
uted. 


Ambassa- 
dors. 


Where 
subjects  of 
Sovereign, 
to  whom 
accredited. 


ful  whether  it  ought  to  be  attributed  to  the  character  of  Sovereign, 
or  to  the  character  of  subject,  it  appears  to  me,  that  it  ought  to  be 
presumed  to  be  attributed  rather  to  the  character  of  Sovereign, 
than  to  the  character  of  subject."^  Accordingly,  as  it  did  not 
appear  that  the  alleged  acts  and  transactions  of  the  defendant  were 
of  such  a  description  as  could  render  him  liable  to  be  sued  in  this 
country,  the  demurrer  was  allowed.  It  further  appears  from  the 
last-mentioned  case,  that  as  a  Sovereign  prince  is  prima  facie  en- 
titled to  special  immunities,  it  ought  to  appear  on  the  bill  that  the 
case  is  not  one  to  which  such  special  immunities  extend.^ 

There  have,  moreover,  been  cases  in  which,  the  Court  being 
called  upon  to  distribute  a  fund  in  which  some  foreign  Sovereign 
or  State  may  have  had  an  interest,  it  has  been  thought  expedient 
and  proper  to  make  such  Sovereign  or  State  a  party.  The  effect 
has  been  to  make  the  suit  perfect  as  to  parties,  but,  as  to  the 
Sovereign  made  a  defendant,  the  effect  has  not  been  to  compel,  or 
attempt  to  compel,  him  to  come  in  and  submit  to  judgment  in  the 
ordinary  course,  but  to  give  him  an  opportunity  to  come  in  and 
claim  his  right,  or  establish  his  interest  in  the  subject-matter  of 
the  suit.' 

With  regard  to  Ambassadors,  by  Stat.  7  Ann,  c.  12,  all  writs 
and  processes  sued  forth  and  prosecuted,  whereby  the  person  of 
any  Ambassador,  authorized  and  received  as  such  by  her  Majesty, 
may  be  arrested  or  imprisoned,  or  his  goods  distrained,  seized,  or 
attached,  are  to  be  deemed  to  be  utterly  null  and  void.  This  Act 
professes  to  be,  and  has  frequently  been  adjudged  to  be,  declarer 
tory,*  and  in  confirmation  of  the  Common  Law;  and,  as  Lord 
Tenterden  said,^  "  it  must  be  construed  according  to  the  Common 
Law,  of  which  the.  law  of  nations  must  be  deemed  a  part."  The 
5th  section  of  the  Act  excepts  the  case  of  a  bankrupt  in  the  service 
of  any  Ambassador.^ 

Cases  have  frequently  occurred  in  which  an  Ambassador  has 
himself  been  a  subject  of  the  Sovereign  to  whom  he  was  accred- 
ited; and,  notwithstanding  some  difference  of  opinion,  it  seems 
to  be  considered,  that  such  an  Ambassador  would  not  enjoy  a 
perfect  immunity  from  legal  process,  but  would  enjoy  an  immu- 
nity extending  only  to  such  things  as  are  connected  with  his  office 
and  ministry,  and  not  to  transactions  and  matters  wholly  distinct 
and  independent  of  his  office  and  its  duties.'' 


1  5  Beav.  57. 

2  See  6  Beav.  68. 

8  Ibid.  39.  In  Gladstone  v.  Musurus 
Bey,  1  H.  &  M.  495 ;  9  Jur.  N.  S.  71,  the 
Sultan  wus  made  u  defendant,  but  did  not 
appear. 

i  1  B.  &  C.  562. 

6  im. 

0  See  as  to  this  statute,  Service  v.  Casta- 


neda,  2  Coll.  56;  Taylor  v.  Best,  14  C.  B. 
487;  18  Jur.  402;  see  also  Gladstone  «. 
Musurus  Bey,  vbi  sup.^  in  which  V.  C. 
Wood  held  on  this  statute,  that  a  foreign 
ambassador  cannot  be  impleaded  before 
an  English  tribunal. 

'  6  Beav.  52.  As  to  the  rights  and  ex- 
emptions of  Ambassadors,  see'l  Kent  (11th 
ed.),  38  a  seq.  182. 
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Section  IV. —  Corporations  and  Joint- Stock  Companies. 

It  has  been  stated  before,^  that  corporations  aggregate  must  be 
sued  by  their  corporate  name,  that  is,  by  their  name  of  foundation : 
though  it  has  been  said  that,  if  a  corporation  be  known  by  a  par- 
ticular name,  it  is  sufficient  to  sue  it  by  that  name.^  This,  how- 
ever, must  be  confined  to  the  case  of  a  corporation  by  prescription ; 
for  in  other  cases,  where  the  commencement  of  it  appears  by  the 
.record,  it  can  have  no  other  name  by  use  than  that  under  which 
it  has  been  incorporated,  and  the  Court  will  not  permit  it  to  be 
sued  by  any  other  name.' 

A  corporation  aggregate  which  ha?  a  head  cannot  be  sued 
without  it :  because  without  its  head  it  is  incomplete.*  It  is  not, 
however,  necessary  to  mention  the  name  of  the  head ; "  nor  is  it 
in  general  proper  to  make  individual  members  of  aggregate  cor- 
porations parties  by  their  proper  Christian  and  surnames :  though 
cases  may  occur  where  this  wUl  be  permitted,  for  the  purpose  of 
compelling  a  discovery  from  them  of  some  fact  which  may  rest  in 
theu-  own  knowledge.  Thus,  in  the  case  put  by  Lord  Eldon,  in 
Dummer  v.  The  Corporation  of  CMppenhmn^  of  an  individual 
corporator  whose  estate  was  charged  with  a  rent  or  payment  to  a 
charitable  use,  of  which  the  corporation  had  the  management,  and 
who  had  obtained  possession  of  the  deed,  and  had  destroyed  or 
cancelled  it,  his  Lordship  was  of  opinion  that,  upon  an  information 
for  the  pui-pose  of  having  the  estate  of  the  charity  properly  ad- 
ministered by  the  corporation,  it  would  be  perfectly  competent  to 
call  upon  the  mayor,  if  he  was  the  individual  implicated  in  that 
conduct,  not  only  to  answer  with  the  rest  under  their  common 
seal,  but  also  to  answer  as  to  the  circumstances  relative  to  the 
deed  supposed  to  be  in  his  hands.  So  also,  in  the  principal  case, 
which  was  that  of  a  bill  by  a  schoolmaster  against  a  corporation 
who  were  trustees  of  a  charity,  to  be  relieved  against  a  resolution 
of  the  trustees  by  which  he  was  deprived  of  his  office  of  school- 
master, on  the  ground  that  the  resolution  had  been  pronounced  by 
five  of  the  members  of  the  corporation,  from  improper  motives 
with  reference  to  a  parliamentary  election,  to  which  bill  the  five 


Ch.  IV.  §  4. 


Corporations 
aggregate  are 
sued  by  cor- 
porate name ; 


but  not  with- 
out the  head. 

Individual 
members  are 
not  necessary 
parties ; 


unless  for 
compelling  a 
discovery. 


1  Ante,  p.  21. 

2  Attorney-General  v.  Corporation  of 
Worcester,  2  Phil.  3;  1  C.  P.  Coop.  t. 
Cott.  18. 

s  lUd.  A  corporation  can  be  called  to 
answer  only  by  its  corporate  name. 
Binney's  case,  2  Bland,  99 ;  see  ante,  21, 
note. 

4  2  Bac.  Ab.  tit.  Corp.  (E.)  PI.  2.  In 
Daugars  v.  Eivaz,  28  Beav.  233,  249 ;  6 
Jur.  N.  S.  864,  it  was  held,  that  the  cor- 


poration of  the  French  Protestant  Church 
having  become  divided  into  separate 
churches,  and  there  being  no  public  offi- 
cer at  the  bead  of  the  corporation,  the 
bill  was  properly  filed  against  the  govern- 
ing body  of  tlie  particular  church,  and 
not  against  the  corporation  by  its  corpo- 
rate name. 

6  3Salk.  103;  1  Leon.  307. 

6  14  Ves.  245,  254. 
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Ch.  rv.  §  4.  members  were  made  parties,  for  the  purpose  of  obtaining  from 
them  an  answer  upon  oath  as  to  their  alleged  improper  conduct,  a 
demurrer,  which  had  been  put  in  by  these  five  members  on  the 
ground  that  no  title  was  shown  to  the  discovery  against  them, 
was  overruled  by  Lord  Eldon.  And  in  the  case  of  the  Attorney- 
General  v.  Wilson,^  a  corporate  body,  suing  both  as  plaintiff  and 
relator,  sustained  a  suit  against  five  persons,  formerly  members  of 
the  corporation,  in  respect  of  unauthorized  acts  done  by  them  in 
the  name  of  the  corporation.^ 

It  has  been  thought  that,  as  a  corporation  can  sue  within  a  for- 
eign jurisdiction,  there  is  no  reason  why  it  may  not  be  sued  with-" 
out  its  jurisdiction,  in  the  same  manner,  and  under  the  same 
regulations,  as  domestic  corporations ; '  and  accordingly,  in  some 
States,  foreign  corporations  have  been  held  to  answer  to  actions 
in  their  Courts.*  Corporations  created  by  any  other  State,  having 
property  in  Massachusetts,  shall  be  liable  to  be  sued,  and  their 
property  shall  be  subject  to  attachment,  in  like  manner  as  residents 
of  other  States  having  property  in  that  State  are  liable  to  be  sued 
and  their  property  to  be  attached.^ 

The  practice  of  making  the  ofiicers  or  servants  of  a  corporation 
parties  to  a  suit,  for  the  purpose  of  eliciting  from  them  a  discovery, 
parties^fraVe  upon  oath,  of  the  matters  charged  in  the  bill,  has  been  too  fre- 
purposeof       quentlv  acted  upon  and  acknowledged  to  be  npw  a  matter  of 

discovcrvi  ^ 

doubt.'    The  first  case  which  occurs  upon  the  point  is  an  anony- 
mous one,  in  Vernon,'  where  a  bill  having  been  filed  against  a 


Officers  of 
corporations 


1  0.  &  P.  1,  21;  Angell  &  Ames,  Corp, 
§676. 

2  There  are  cases  in  which  a  bill  in 
Equity  will  lie  against  a  corporation  for 
diverting  or  misapplying  its  funds  or  credit, 
&c.,  by  one  of  its  members.  Cunliffe  v. 
MHnchester  and  Bolton  Canal  Co.,  1  My.  & 
K.  131,  note;  Dodge  v.  Wolsey,  18  How. 
U.  S.  331;  Maiiderson  v.  Commercial 
Bk.,  28  Penn.  379;  Bait.  &  Ohio  R.R.  Co. 
«.  Ciiy  of  Wheeling,  13  Gratt.  40;  Pea- 
body  v..  Flint,  6  Allen,  52 ;  Angell  &  Ames, 
Corp  (6th  ed.)  §  391;  Salomons  v.  Laing, 
12  Beav.  339;  Hodges  v.  Screw  Co.,  3  K. 
I.  9 ;  K.R.  Co.  V.  Harris,  27  Miss.  517 ;  post. 
Parties  to  suit;  see  Hersey  «.  Veazie,  24 
Maine,  9.  An  individual  stockholder  may 
maintain  a  suit  in  Equitj?  against  the  direc- 
tors of  a  corporation  tor  misconduct  in 
office.  Allen  v.  Curtis,  26  Conn.  456; 
Schley  v.  Dixon,  24  Ueo.  278;  Kean  v, 
Johnson,  1  Stock.  (N.  J.)  401;  Binney's 
case,  3  Bland,  142;  Bevere  v.  Boston 
Copper  Co.,  16  Pick.  351;  Brown  v. 
Vandyke,  4  Halst.  Ch.  (N.  J.)  797;  see 
Durfee  v.  Old  Colouj',  &o.  E.K.  Co.,  6 
Allen,  230 ;  ante,  26,  and  note. 

*  Bushel  V.  Commonwealth  Insurance 
Co.,  15  Serg.  &  K.  176;  Angell  &  Ames, 
Corp.  (6th  ed.)  §  402. 


1  Day  V.  Essex  County  Bank,  13  Vt. 
97 ;  St.  Louis  Perpetual  Ins.  Co.  t>.  Cohen, 
9  Missou.  422;  Angell  &  Ames,  Corp. 
(6th  ed.)  §  402-407. 

6  Genl.  Sts.  of  Mass.  c.  68,  §  15;  Sillo- 
way  V.  Columbian  Ins.  Co.,  8  Gray,  199; 
see  Libby  v.  Hodgdon,  9  N.  H.  394; 
Moulin  «.  Ins.  Co.,  4  Zabrisk.  222;  Thomas 
V.  Merchants'  Bank,  9  Paige,  216;  Nash 
»  Kector,  &c.  of  the  Evangelical  Lutheran 
Church,  1  Miles,  78;  Peckham  «.  North 
Parish  m  Haverhill,  16  Pick.  274 ;  Erick- 
son  V.  Nesmith,  4  Allen,  237. 

But  in  VVillistou  v.  Mich.  Southern  and 
Northern  Ind.  E.K.  Co.,  13  Allen,  400,  it 
was  held  that  no  equitable  relief  can  be 
granted  in  Massachusets  against  a  foreign 
corporation  which  has  neither  officers  nor 
place  of  business  in  Massachusetts,  for  a 
failure  to  declare  and  pay  dividends 
according  to  the  stipulations  of  their  oer- 
tilicates  of  stock.  Service  of  the  writ  had 
been  made  in  this  case  only  by  trustee 
process,  attaching  funds  in  the  hands  of 
the  debtors  of  the  defendants  in  Massa- 
chusetts. See  Stephenson  «.  Davis,  66 
Maine,  73. 

6  Ld.  Hed.  188, 189. 

1  1  Tern.  117;  but  the  answer  cannot 
be  read  against  the  Corporation:  Wych«. 
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corporation  to  discover  writings,  and  the  defendants  answering    Ch.  rv.  §  4. 

under  their  common  seal,  and  so,  not  being  sworn,  would  answer   ■ y ' 

nothing  to  their  prejudice,  it  was  ordered  that  the  clerk  of  the 
company,  and  such  principal  members  as  the  plaintiff  should  think 
fit,  should  answer  on  oath,  and  that  the  Master  should  settle  the 
oath.  In  the  case  of  Glasscott  v.  Copper  Miners^  Company^  the 
plaintiff  was  sued  at  Law  by  a  body  corporate,  and  filed  his  bill 
for  discovery  only :  making  the  governor,  deputy-chairman,  one  of 
the  directors,  and  the  secretary  of  the  company  co-defendants  with 
the  company.  It  was  objected,  upon  demurrer  to  the  bill,  that  an 
officer  of  a  corporation  could  not  be  made  a  co-defendant  to  a  bill 
which  sought  for  discovery  only,  or,  at  any  rate,  that  individual 
members  could  not  be  joined  as  defendants  with  the  corporation 
at  large ;  but  the  demurrer  was  overruled.^ 

It  may  be  observed  here,"  that,  where  the  officer  of  the  corpora^  but  not  if 
tion  from  whom  the  discovery  is  sought  is  a  mere  witness,  and  the  ^gges^'*^ 
facts  he  is  required  to  discover  are  merely  such  as  might  be  proved 
by  him  on  his  examination,  he  ought  not  to  be  made  a  party. 
Thus,  where  an  officer  of  the  Bank  of  England  was  made  a  party, 
for  the  purpose  of  obtaining  from  him  a  discovery  as  to  the  times 
when  the  stock  in  question  in  the  cause  had  been  transferred,  and 


Meal,  3  P.  Wms.  310,  312;  Gibbons  v. 
Waterloo  Bridge  Companj',  1  C.  P.  Coop, 
t.  Cott.  385;  Wadeer  v.  East  India  Co., 
29  Beav.  300;  7  Jur.  N.  S.  350. 

1  11  Sim.  305;  see  M'Intosh  v.  Great 
Western  Railway  Company,  2  De  G.  & 
S.  758;  Attornej'-General ».  Mercers'  Co., 
9  W.  K.  83;  Attorney-General  v.  East 
Dereham  Corn  Exchange,  5  W.  K.  486 ; 
Ranger  v.  Great  Western  Railway  Co.,  4 
De  G.  &  J.  74;  5  Jur.  N.  S.  1191;  Harvey 
V.  Beokwith,  2  H.  &  M.  429;  Pepper  v. 
Green,  iA.  478;  see  also  Moodaley  v. 
Morton,  1  Brb.  C.  C.  469.  It  should  be 
observed  here,  that  Lord  Eldon,  in 
Dummer  «.  The  Corporation  of  Chippen- 
ham, 14  Tes.  254,  mentioned  it  as  his 
opinion,  that  the  case  of  Steward  v.  The 
East  India  Company,  2  Vern.  380,  in 
which  a  demurrer  to  a  bill  against  the 
company  and  one  of  its  servants,  is  re- 
ported to  have  been  allowed,  ii  a  misprint; 
and  that,  instead  of  stating  that  the  de- 
murrer was  allowed  without  putting  them 
to  answer  as  to  matter  of  fraud  and  con- 
trivance, which  is  nonsense,  it  should  have 
been,  that  the  demurrer  was  disallowed, 
with  liberty  to  insist  by  their  answer  that 
the-y  should  not  be  compelled  to  answer 
the  charges  of  fraud,  &c. ;  this  case,  how- 
ever, appears  to  be  correctly  reported,  see 
M'Intosh  V.  Great  Western  Railway  Com- 
pany, 2  De  G.  &  S.  770. 

2  Officers  and  members  of  a  corporation 
may  be  made  parties  to  a  bill  so  far  as  the 
bill  seeiss  for  discovery,  though  they  have 
no  individual  interest  in  the  suit,  and  no 

VOL.  1.  10 


relief  can  be  had  against  them.  Wright 
V.  Dame,  1  Met.  237 ;  Story  Eq.  PI.  §  235 ; 
2  Story  Eq.  Jur.  §§1600,  1501;  Cartwright 
V.  Hateley,  1  Sumner's  Ves.  298,  note  (1); 
Hare,  83;  Le  Texier  v.  Margrave  and 
Margravine  of  Anspach,  5  Ves.  322; 
Fenton  v.  Hughes,  7  Sumner's  Ves.  287, 
Perkins's  note  (a);  Brumley  o.  West> 
Chester  Co.  Manuf.  Co.,  1  John.  Ch.  366; 
Vermilyea  v.  Fulton  Bank,  1  Paige,  37 ; 
Walker  v.  Hallett,  1  Ala.  (N.  S.)  379; 
Kennebec  and  Portland  K.R.  Co.  v.  Port- 
land and  Kennebec  R.R.  Co.,  54  Maine, 
173,  184;  see  Garr  v.  Bright,  1  Bar. 
Ch.  157;  1  Grant  Ch.  Pr.  28;  Masters 
V.  Rossie  Galena  Lead  Mining  Co.,  2 
Sandf.  Ch.  301;  Mclntyre  v.  Trustees  of 
Uniim  College,  6  Paige,  229;  Many  v. 
Beekman  Iron  Co.,  9  Paige,  188 ;  Governor 
&  Co.  of  the  Copper  Mines,  5  Lond.  Jur. 
264;  Bevans  v.  Dingman's  Turnpike, 
10  Ban-,  174;  McKim  v.  Odom,  3  Bland, 
421;  United  Statesof  America  «.  Wagner, 
L.  K.  2  Ch.  Ap.  587,  688;  Prioleau  v. 
United  States  of  America,  L.  R.  2  Eq. 
667,  668.  The  reason  for  the  relaxation  of 
the  general  rule,  that  a  mere  witness  can- 
not be  made  defendant  in  the  case  of  a 
corporation,  is  that  the  answer  of  a  cor- 
poration is  not  put  in  under  oath,  and  that 
hence  an  answer  is  required  from  some 
person  or  persons  capable  of  making  a  full 
discovery,  as  the  agents  or  the  officers 
of  a  corporation.  Angell  &  Ames,  Corp. 
§  676;  see  Howell  v.  Arkmore,  1  Stock. 
(N.  J.)  92. 
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Ch.IV.§4. 


iJorporatxon 
)ouiid  to 
nakefiill 
inswer; 


ind  for  this 
)urpose  to 
;ause  their 
aimiments 
md  books  to 
le  searched ; 


Corporations 
Die  defend 
ike  private 
idividuals ; 

orporations 
ggregate 
.nswer  under 
onimon  seal. 


'roceedings, 
^here  person 
Laving  the 
ommon  seal 
etiises  to 
,fBxit. 


he  demurred  to  the  bill,  Sir  John  Leach  V.  C.  alloTved  the  de- 
miirrer,  on  the  ground  that  the  officer  was  in  that  case  merely  a 
witness.^ 

But  although  it  is  not  an  unusual  practice  to  make  the  clerk  or 
other  principal  officer  of  a  corporation  a  party  to  a  suit  against 
such  corporation,  for  the  purpose  of  eliciting  from  him  a  discovery 
of  entries  or  orders  in  the  books  of  the  corporation,  yet,  where 
such  is  not  the  case,  it  is  still  the  duty  of  the  corporation,  when 
informed  by  the  bUl  or  information  of  the  nature  and  extent 
of  the  claims  made  upon  it,  if  required  to  put  in  an  answer,  to 
cause  diligent  examination  to  be  made  before  putting  ia  the 
answer,  of  all  deeds,  papers,  and  muniments  in  their  possession 
or  power,  and  to  give  in  their  answer  all  the  information  derived 
from  such  examination ;  and  it  was  said  by  Sir  John  Leach  M.  K. 
that  if  a  corporation  pursue  an  opposite  course,  and  in  their 
answer  allege  their  ignorance  upon  the  subject,  and  the  informa- 
tion required  is  afterwards  obtained  from  the  documents  scheduled 
to  their  answer,  the  Court  will  infer  a  disposition  on  the  part  of 
the  corporation  to  obstruct  and  defeat  the  course  of  justice,  and 
on  that  ground  will  charge  them  with  the  costs  of  the  suit.^ 

"Where  a  suit  is  instituted  against  a  corporation  sole,  he  must 
appear  and  defend,  and  be  proceeded  against  in  the  same  man- 
ner as  if  he  were  a  private  individual.  But  where  corporations 
aggregate  are  sued  in  their  corporate  capacity,  they  must  appear 
by  attorney,  and  answer  under  the  common  seal  of  the  corpo- 
ration ;  ^  however,  those  of  the  corporation  who  are  charged  as 
private  individuals,  must  answer  upon  oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to 
put  in  their  answer,  and  the  head  or  other  person  who  has  the 
custody  of  the  common  seal  refuses  to  affix  it,  application  must  be 
made  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel 
him,  and  in  the  mean  time  the  Court  of  Chancery  will  stay  the 
process  against  the  corporation.^ 


1  How  V.  Best,  B  Mad.  19.  A  mere  wit- 
ness ought  not  to  be  made  a  party  to  a 
bill,  although  the  plaintiff  may  deem  his 
answer  more  satisfactory  than  his  exam- 
ination. Story  Eq.  PI.  §§  234,  619,  and 
note;  2  Story  Eq.  Jur.  §  1499;  Wigram, 
Discovery  (Am.  ed.),  p.  165,  §  236;  Hare, 
66,  68,  73,  76 ;  Newman  v.  Godfi-ey,  2  Bro. 
C.  C.  (Perkins's  ed.)  832;  Howell  v.  Ash- 
more,  1  Stock.  (N.  J.)  82;  see  Wright  v. 
Dame,  1  Met.  237;  Post  v.  Boardman,  10 
Paige,  680 ;  Norton  v.  Woods,  6  Paige,  261. 

2  Attorney-General  v.  The  Burgesses  of 
East  Retford,  2  M.  &  K.  40. 

8  1  Grant  Ch.  Pr.  120;  Brumley  ». 
Westchester  Manuf.  So'  iety,  1  John.  Ch. 
366;   Bait.   &  Ohio   E.R.  Co.  v.  City  of 


Wheeling,  13  Gratt.  40;  Angell  &  Ames, 
Corp.  §  665;  Fulton  Bank  v.  New  York 
and  Sharon  Canal  Co.,  1  Paige,  311;  Ter- 
milyea  v.  Fulton  Bank,  1  Paige,  37 ;  Ran- 
som V.  Stonington  Savings  Bank,  2  Beasley 
(N.  J.),  212;  Cooper's  Eq.  PI.  326;  Story 
Eq.  PI.  §  874;  3  Hoff.  Ch.  Pr.  239.  They 
may  make  and  adopt  any  seal  pro  ioc  «'ce. 
Ransom  v.  Stonington  Savings  Bank, 
supra;  Mill-dam  Foundry  v.  Hovey,  21 
Pick.  417.  The  answer  of  a  corporation 
should  be  signed  by  the  President.  It  is 
usual  for  the  Secretary  or  Cashier  to  sign 
it  also.    1  Barb.  Ch.  Pr.  156. 

*  Rex  V.  Wyndham,  Cowp.  377;  2  Bac. 
Ab.  tit.  Corp.  (E.)  2;  Angell  &  Ames, 
Corp.  §  666. 


COEPORATIONS   AND   JOINT-STOCK   COMPANIES. 


147 


It  may  be  here  stated,  that  by  the  7  Will.  IV.  and  1  Vic. 
c.  73,  her  Majesty  is  enabled  to  grant  letters-patent  constituting 
companies,  and  providing  that  the  company  thereby  constituted 
shall  be  sued  by  one  of  the  public  officers  of  the  company  ap- 
pointed for  that  purpose.-' 

By  the  Companies  Act,  1862,  every  company  constituted  under 
that  Act  is,  upon  certificate  of  incorporation,  constituted  a  body 
corporate,  by  the  name  prescribed  in  the  memorandum  of  associa- 
tion ;  and  capable  forthwith  of  exercising  all  the  functions  of  an 
incorporated  company,  and  having  perpetual  succession  and  a  com- 
mon seal.'' 

The  process  for  compelling  the  appearance  or  ansvrer  of  a  cor- 
poration will  be  found  in  future  chapter!.* 

The  Bank  of  England  was  formerly  a  necessaiy  party  to  a  suit 
relating  to  any  stock  standing  in  its  books,  either  for  the  pui-pose 
of  compelling  or  authorizing  it  to  suffer,  or  of  restraining  it  by 
injunction  from  permitting,  a  transfer  of  such  stock ;  but  now,  the 
Court  has  power  to  make  an  order  to  such  effect,  although  the 
Bank  is  not  made  a  party ;  *  and  if  the  Bank  is  made  a  party  in 
such  a  case,  the  plaintiff  will  be  ordered  to  pay  the  costs  ooca^ 
sioned  thereby.* 

Before  the  Court  will  make  an  order  on  the  Bank  in  these 
cases,  a  certificate  signed  by  their  accountant  that  the  fund  in 
question  is  standing  in  the  name  of  the  party,  or  of  the  person 
of  whom  he  is  the  representative,  must  be  produced;  and  the 
Bank  is  required  to  deliver  this  certificate  to  the  solicitor  of  the 
party  applying.* 

It  may  here  be  observed,  that  where  money  in  the  public  funds, 
or  the  stock  of  any  company,  is  the  subject  of  dispute  between 
two  parties,  the  Bank  or  company,  if  they  desire  to  apply  to  the 
Court  of  Chancery  for  protection,  should  do  so  by  filing  a  bill  of 
interpleader.' 

It  is  also  to  be  observed,  that  the  Bank  of  England  is  not  bound 
to  take  notice  of  any  trust  affecting  public  stock  standing  in  their 


1  See  ante,Ti.  25. 

2  25  &  26  Vic.  0.  89,  §  18 ;  and  see  ante, 
p.  27.  As  to  the  personal  liability  to  costs 
of  the  directors  of  a,  limited  company, 
sued  with  the  company,  see  Betts  v,  De 
Vitre,  5  N.  K.  165,  V.  C.  W. ;  11  Jur.  N. 
S.  9,  and  for  form  of  order  therein,  see 
a.  217. 

3  See  post,  Chap.  VIII.  §  4,  and  Chap. 
X.  §2. 

4  39  &  40  Geo.  III.  c.  36.  Where  the 
Bank  has  an  interest,  or  discovery  from  it 
is  sought,  it  must  be  made  a  party,  see 
§  2 ;  and  see  Temple  v.  Bank  of  England,  6 
Ves.  770,  772;  Edridge  v.  Edridge,3  Mad. 
386;  Perkins  v.  Bradley,  1  Hare,  219,232; 
Hammond  v.  Neame,  1  Swanst.  35,  38; 


Boss  V.  Shearer,  6  Mad.  458:  Gould  v, 
Kemp,  2  M.  &  K.  304,  311;  Gladstones. 
Musurus  Bey,  1  H.  &  M.  495 ;  9  Jur.  N. 
S.71. 

5  Edridge  v.  Edridge,  uii  mp. ;  Perkins 
V.  Bradley,  vbi  sup. 

8  39  &  40  Geo.  III.  c.  36,  §§  1,  2. 

7  Birch  V.  Corbin,  1  Cox,  144.  With  re- 
spect to  the  right  of  the  Bank  of  England 
to  apply  to  a  Court  of  Equity,  to  restrain 
any  action  brought  against  it  by  an  execu- 
tor or  other  person  having  a  legal  right  to 
call  for  a  transfer  of  funds,  see  Bank  of 
England  v.  Luiin,  15  Ves.  569,  577,  and 
the  cases  there  cited ;  Cochrane  v.  0'  Brien, 
2  Jo.  &  Lat.  380 ;  Desborough  v.  Hams,  5 
De  G.,  M.  &  G.  489;  1  Jur.  N.  S.  986. 


Ch.  IV.  §  4. 


Provisions  of 
7  Will.  IV. 
and  1  Vic. 
c.  73; 

and  of  Com- 
panies Act, 
1862. 


Process 
against  a 
corporation. 

Bank  of 
England  may 
be  ordered  to, 
or  restrained 
from,  transfer 
of  stock, 
without  being 
made  a  party. 


Evidence  of 
title  of 
stockholder. 


Where  right 
to  public 
funds,  or  to 
stock  of  a 
corporation, 
is  in  dispute, 
bill  of  inter- 
pleader may 
be  filed. 
Bank  not 
bound  to 
notice  a  trust 
of  public 
stock. 
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Effect  of  a 
specific 
bequest  of 
Btock; 


Ch.  IV.  §  4.  books :  all  that  they  have  to  do  is  to  look  to  the  legal  estate ;  and 
therefore,  if  the  person  entitled  to  the  legal  estate  applies  for  a 
transfer  to  himself,  the  Bank  must  permit  the  transfer,  and  are  not 
bound  to  look  further  to  see  whether  the  stock  is  trust  stock.^ 
Upon  this  ground,  where  a  bill  was  filed  against  the  Bank,  to 
compel  them  to  make  good  the  deficiency  in  a  sum  of  stock  which 
had  been  specifically  bequeathed  to  a  trustee,  who  was  also  the 
executor,  and  which  had  been  transferred  to  the  trustee  and 
executor,  and  afterwards  sold  out  by  him,  it  was  dismissed  as 
against  the  Bank.^  Upon  the  same  principle,  where  the  Bank 
filed  a  bill  against  the  executors  of  a  will  to  restrain  their  pro- 
ceeding in  an  action  brought  by  them  against  the  Bank,  in  conse- 
quence of  their  refusal  to  permit  a  transfer  to  the  executors  of 
stock,  part  of  the  testator's  residuary  estate,  which  had  been 
bequeathed  to  them  upon  certain  trusts,  the  injunction  was  dis- 
solved, on  the  ground  that  the  Bank  had  a  good  defence  at  law.' 

It  may  be  further  observed,  that,  by  the  1  Geo.  I.  st.  2,  o.  19, 
§  90,  by  which  the  management  of  the  public  stocks  or  annuities 
was  first  given  to  the  Governor  and  Company  of  the  Bank  of 
England,  the  stock  created  by  that  Act  was  declared  to  be  per- 
sonal estate;  and  it  was  provided  that  any  person  possessed  of 
such  stock  or  annuities  might  devise  the  same  by  will  in  writing, 
attested  by  two  or  more  credible  witnesses.  These  clauses  were 
repeated  in  all  subsequent  Acts  creating  stocks  of  this  nature,  and 
gave  rise  to  considerable  discussion  as  to  whether  the  Bank  were 
bound  to  take  notice  of  a  specific  devise  of  stock,  attested  by  two 
witnesses,  and  registered  according  to  the  provisions  of  the  Acts, 
and  whether  they  were  justified  in  resisting  a  claim  to  such  stock  , 
set  up  by  the  executor.*  This  doubt  is  now  removed:  for  by 
the  8  &  9  Vic.  c.  97,  it  is  enacted,  that  all  shares  of  public  stock 
standing  in  the  name  of  any  deceased  person  may  be  transferred 
by  the  executors,  notwithstanding  any  specific  bequest  of  the  stock 
so  to  be  transferred. 

There  are  certain  means  provided  by  statute,^  by  which,  upon 
summary  application,  orders  may  be  obtained  restraining,  for  a 
limited  period,  the  transfer  of  stock  or  the  payment  of  dividends. 
For  the  practice  on  those  points,  the  reader  is  referred  to  the 
chapter  on  Orders  in  the  Nature  of  Injunctions.' 


8  &  9  Vic, 
c.  97. 


Distringas. 


1  See  Fisher  v.  Essex  Bank,  5  Gray, 
373,  377,  378. 

2  Hartga  v.  Bank  of  England,  3  Ves. 
55,  58. 

8  Bank  of  England  V.  Moffatt,  3  Bro.  C. 
C.  260 J  6  Ves.  668,  and  note;  and  see 
Bank  of  England  v.  Parsons,  5  Ves.  665. 

*  Pearson  v.  Bank  of  England,  2  Bro. 


C.  C.  529;  2  Cox,  1T6;  Bank  of  England 
V.  Parsons,  ubi  sup. ;  Austin  v.  Bank  of 
England,  8  Ves.  522;  Bank  of  England*. 
Lunn,  15  Ves.  669;  Franklin  v.  Bank  of 
England,  1  Russ.  575,  582;  and  see  9  B. 
&  (J.  156;  Wms.  Exors.  p.  725. 

6  5  Vic.  c.  6,  §§  4-6;  Ord.  XXVII. 

6  Seeijosi,  Chap.  XXXVII. 
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Section  V.  —  Persons  out  of  the  Jurisdiction  of  the  Court. 

Where  a  suit  affects  the  rights  of  persons  out  of  the  jurisdiction, 
the  Court  will  in  some  cases,  where  there  are  other  parties  con- 
cerned, proceed  against  those  other  parties;  and  if  the  absent 
persons  are  merely  passive  objects  of  the  judgment  of  the  Court, 
or  their  rights  are  incidental  to  those  of  the  parties  before  the 
Court,  a  complete  determination  may  be  obtained  without  them.^ 
Thus,  in  Attorney- General  at  the  relation  of  the  University  of 
Glasgow  v..  Saliol  College,^  which  was  an  information  filed  to 
impeach  a  decree  made  in  1699,  on  a  former  information  °  by  the 
Attorney-General  against  the  trusteef  of  a  testator,  his  heirs-at- 
law  and  others,  to  establish  a  will  and  a  charity  created  by  it, 
alleging  that  the  decree  "was  contrary  to  the  will,  and  that  the 
University  of  Glasgow  had  not  been  made  a  party  to  the  suit: 
Lord  Hardwicke  overruled  the  latter  objection,  as  the  University 
of  Glasgow  was  a  corporation  out  of  the  reach  of  the  process  of 
the  Court,  which  circumstance  warranted  the  proceedings,  without 
making  that  body  party  to  the  suit. 


Ch.  IV.  §  5. 


1  Ld.  Red.  31,  32;   and  see  PoweH  v. 
Wright,  7  Beav.  444,450;  Storv  Eq.  PI. 
§§  78.  81  et  seq. ;  Fell  v.  Brown,  2  Brn.  C. 
C.  (Perkins'8  ed.)  276,  and  notes:  West 
V.    Randall,  2  Mason,  190-198 ;  Mallow  v. 
Hinde,  12  Wheat.  193  ;  Russell  v.  Clarke, 
7  Cranch,  72;  Lucas  v.  Bank  of  Darien,  2 
Stewart,  280;  Joy  v.  Wirtz,  1  Wash.  C.  C. 
617;  Erickson  v.  Nesmith,  46  N.  H.  371. 
The  general  rule  is  .stated  in  Lawrence  v. 
Rokes,  53  Maine,  110;  see  Vose  v.  Phil- 
brook,   3  Story,  347 ;  Van   Reimsdyke  v. 
Kane,  1  Gall.  371 ;  Bailey  v.  Inglee,  2  Paige, 
278.  "  This  ground  of  exceptinfi,"  says  Mr. 
Justice  Story,  "  is  peculiarly  applicable  to 
suits  in  Equity  in  the  Courts  of  the  United 
States,  which  suits  can  be  maintained  in 
general  only  by  and  against  citizens  of  dif- 
ferent States.  If,  therefore,  the  rule  as  to  par- 
ties were  of  universal  operation,  many  suits 
in  those  courts  would  be  incapable  of' being 
sustained  therein,  because  all  the  proper  or 
necessary  parties  might  not  be  citizens  of 
different  States;  so  that  the  jurisdiction  of 
the  Court  would  be  ousted  by  any  attempt 
to  join  them.    On  this  account  it  is  a  gen- 
eral rule  in  the  Courts  of  the  United  States 
to  dispense,  if  consistently  with  the  merits 
of  the  case  it  can  possibly  be  done,  with 
all  parties,  over  whom  the  Court  would 
not  possess  jurisdiction."     Story  Eq.  PI. 
§  79;    West  v.  Randall,  2   Mason,   196; 
Russell  V.  Clarke,  7  Cianoh,  69,  98;  Mil- 
ligan  V.  Milledge,  3  Cranch,  220 ;  Simms  v. 
Guthrie,  9  Cranch,  19,  29;  Elmendnrf  ij. 
Tavlor,  10  Wheat.  152;  Majlow  v.  Hinde, 
12 'Wheat.  193;  Harding  v.  Handy,   11 
Wheat.  103 ;   Ward  v.  Arredendo,  1  Paine 


Where  their 
interests  are 
incidental  to 
those  of 
others. 


C.  C.  413,  414.  See  the  Act  of  Congress 
on  this  subject,  passed  Feb.  28, 1839,  c.  36, 
§  1,  by  which  an  important  alteration  has 
been  effected.  The  provisions  of  it  are 
stated  in  the  note  to  Story  Eq.  PI.  (3d  ed.) 
§79. 

But  a  decree  cannot  be  made  against  a 
defendant  personally  who  has  never  been 
an  inhabitant  of  the  State,  or  served  with 
process  in  it.  Moody  v.  Gay,  15  Gray, 
457;  Spurr  v.  Scoville,  3  Cus'h.  578;  see 
Erickson  v.  Nesmith,  46  N.  H.  371,  377 ; 
Lawrence  v.  Rokes,  63  Maine,  110. 

A  bill  alleging  that  three  of  the  four 
defendants  were  not  inhabitants  of  the 
State,  will,  on  demurrer,  be  dismissed  as 
to  them,  when  no  service  has  been  made 
on  them.  Stephenson  v.  Davis,  66  Maine, 
73.  The  only  service  made  in  this  case 
upon  the  parties  demurring,  was  an  at- 
tachment of  th%ir  real  and  personal  prop- 
erty. See  Spurr  v.  Scoville,  3  Cush.  578. 
But  the  Court  will  not  dismiss  a  bill  on  a 
mere  suggestion  that  certain  stockholders, 
who  were  defendants,  were  not  residents  of 
the  State,  and,  therefore,  the  Court  had  not 
jurisdiction  as  to  them.  Wiswell  v.  Starr, 
60  Maine,  381, 384.  In  Postgate  v.  Barnes, 
9  Jur  N.  S.  456,  V.  C.  S.,  a  demurrer  to 
the  bill  of  a  married  woman  to  enforce  her 
equity  to  a  settlement,  on  the  ground  that 
her  husband  was  only  made  a  defend- 
ant when  he  should  come  within  the  juris- 
diction, was  overruled;  and  see  Jackson 
V.  Norton,  4  Jur.  N.  S.  1067 ;  7  W.  R.  4, 
M.  R. 
2  Deo.  11,  1744;  Ld.  Red.  32,  n.  (a). 
8  Reported  in  9  Mod.  407. 
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loint  debtors. 
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lere,  the 
jther  abroad. 


Decrees 
nade,  with- 
mt  prejudice 
;o  rights  of 
ibsent 
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.n  cases  of 
nterpleader. 


And  so,  where  a  13111  was  filed  for  the  recovery  of  a  joint  debt 
against  one  of  two  partners,  the  other  being  out  of  the  kingdom, 
the  question  before  the  Court  was :  whiether  the  defendant  should 
pay  the  whole  or  only  a  moiety  of  the  debt ;  and  Lord  Hardwicke 
was  of  opinion  that  he  ought  to  pay  the  whole.^  Upon  the  same 
principle,  a  bill  may  be  brought  against  one  factor  without  his 
companion,  if  such  companion  be  beyond  sea ;  ^  and  where  there 
were  two  executors,  one  of  whom  was  beyond  sea,  and  a  bill  was 
filed  by  a  residuary  legatee  against  the  other,  to  have  an  account 
of  his  own  receipts  and  payments :  the  Court,  upon  an  objection 
being  taken  at  the  hearing,  on  the  ground  of  the  absence  of  the 
co-executor,  allowed  the  cause  to  go  on.^ 

In  his  treatise  on  pleading.  Lord  Redesdale  says,  "  when  a  per- 
son who  ought  to  be  a  party  is  out  of  the  jurisdiction  of  the  Court, 
that  fact  being  stated  in  the  bill,  and  admitted  by  the  defendants, 
or  proved  at  the  hearing,  is,  in  most  cases,  a  sufiicient  reason  for 
not  bringing  him  before  the  Court';  and  the  Court  will  proceed, 
without  him,  against  the  other  parties,  as  far  as  circumstances  will 
permit ; "  *  and  on  this'principle,  the  Court  has  fi-equently  made 
decrees  without  prejudice  to  the  rights  (if  any)  of  absent  parties, 
or  reserving  all  questions  in  which  they  were  interested,  and 
determining  only  such  as  did  not  affect  them.^ 

In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with  his 
suit  and  obtain  an  injunction  against  a  party  resident  in  this  coun- 
try, although  the  other  parties  claiming  the  property  are  out  of 
the  jurisdiction.'  In  such  cases,  however,  the  plaintiff  is  bound  to 
use  prompt  diligence  to  get  the  parties  who  are  absent  to  come  in 
and  interplead  with  those  who  are  present.  If  he  does  not  suc- 
ceed in  doing  so  within  a  reasonable  time,  the  consequence  is,  that 
the  party  within  the  jurisdiction  must  have  that  which  is  repre- 


1  Darwentti.  Walton,  2  Atk.510;  Erick- 
son  V.  Nesmith,  46  N.  H.  371;  Story  Eq. 
PI.  §  82.  This  rule,  that  the  Court  can 
proceed  to  a  decree  against  those  parties, 
who  are  within  the  jurisSiction,  must  be 
taken  with  the  qualification  that  it  can  be 
done  without  manifest  injustice  to  tlie  ab- 
sent partner.  Story  Eq.  PI.  §§78,  82;  Mil- 
ligan  V.  Milledge,  3  Cranch,  220 ;  Towle  v. 
Pierce,  12  Met.  329;  Lawrence  v.  Eokes, 
53  Maine,  110,  116. 

A  bill  seeking  an  adjustment  of  the  ac- 
counts between  the  part-owners  of  a  vessel, 
some  of  whom  reside  without  the  jurisdic- 
tion of  the  Coilrt,  cannot  be  sustained,  un- 
less such  non-residents  are  summoned  to 
answer,  or  it  appears  from  the  allegations 
in  the  bill  that  not  only  their  mterests 
will  not  be  prejudiced  by  the  decree,  but 
also  that  they  were  not  necessary  to  the 
just  ascertainment  of  the  merits  of  the 
case.  Mudgett  v.  Gager,  52  Maine,  641 ; 
Fuller  V.  Benjamin,  23  Maine,  265.    It  is 


not  enough  for  the  bill  to  allege  that "  the 
plaintiff  does  not  claim  there  is  any  thing 
due  to  him  from  said  non-residents;  or 
that  he  does  not  seek  thereby  to  recover 
any  thing  from  them."  Mudgett  v. 
Gager,  supra, 

2  Cowslad  V.  Cely,  Prec.  Ch.  83. 

»  Ibid. 

*  Ld.  Red.  164;  see  also  Smith  «.  Hi- 
bernian Mine  Company,  1  Sch.  &  Lef. 
238,  240;  Rogers  v.  Linton,  Bunb.  200; 
Wnlley  v.  Walley,  1  Vern.  487 !  Duxbury 
«.  Isherwood,  12  W.  R.  821,  V.  C.  W.; 
Erickson  v.  Nesmith,  46  N.  H.  371,376; 
Lawrence  v.  Rokes,  53  Maine,  110. 

6  Willats  V.  Busbv,6  Beav.  193,  200; 
Powell  V.  Wright,  7  Beav.  444,  460;  Mor- 
ley  V.  Rennoldson,  2  Hare,  670, 586 ;  7  Jur. 
938;  Mores  v.  Mores,  6  Hare,  126,  127, 
135;  12  Jur.  620;  see  Moody  V.  Gay, 
15  Gray,  457. 

6  Stevenson  v.  Anderson,  2  Ves.  &  B. 
407,  411. 
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indemnified  against  any  proceeding  being  afterwards  taken  on  the    ' r ' 

part  of  those  who  are  out  of  the  jurisdiction.'  For  this  purpose, 
"  if  the  plaintiff  can  show  that  he  has  used  all  due  diligence  to 
bring  persons  out  of  the  jurisdiction  to  contend  with  those  who 
are  within  it,  and  they  will  not  come,  the  Court,  upon  that  default, 
and  their  so  abstaining  from  giving  him  an  opportunity  of  re- 
lieving himself,  would,  if  they  afterwards  came  here  and  brought 
an  action,  order  service  on  their  attorney  to  be  good  service,  and 
enjoin  that  action  for  ever :  not  permitting  those  who  refused  the 
plaintiff  that  justice,  to  commit  that  injustice  against  him."  ^ 
Upon  the  same  ground  it  has  been  determined,  that  where  a  party 
to  a  biU  of  interpleader,  who  has  been  s»rved,  will  not  appear,  and 
stands  out  all  the  process  of  contempt,  the  bill  may  be  taken  pro 
confesso  against  him,  and  he  will  be  decreed  to  interplead  with 
the  other  defendants.' 

Where,  however,  the  person  who  is  out  of  the  jurisdiction  is  one  Where  their 
whose  interests  are  principally  affected  by  the  bill,  the  Court  can-  1^^^^^ 
not  proceed  in  his  absence,  even  though  the  parties  having  the  affected,  Ihe, 
legal  estate  are  before  the  Court ;  *  thus,  where  a  judgment  creditor,  proceed^i^'' 
who  had  sued  out  an  elegit  upon  his  judgment,  filed  a  bUl  for  their  absence. 
equitable  execution  against  real   estates,   which  were  vested  in 
trustees  upon  certain  trusts,  the  Court  would  not  proceed  with  the 
cause,  because  the  equitable  tenant  for  life,  subject  to  the  trusts, 
was  abroad.^    Upon  the  same  principle  it  has  been  held,  that  bail 
cannot  maintain  an  injunction  against  a  creditor,  who  has  recovered 
a  verdict,  where  the  principal  debtor  is  out  of  the  jurisdiction.^    In 
a  case  where  a  contract  for  the  sale  of  an  estate  in  the  West  Indies 
had  been  entered  into  by  a  person  who  resided  there,  and  had  got 
into  possession  without  paying  the  purchase-money,  and  a  suit  was 
instituted  in  this  country  by  the  vendor  against  the  consignees 
appointed  by  the  purchaser.  Lord  Lyndhurst  reftised  to  entertain 
a  motion  for  a  receiver  of  the  proceeds  of  the  consignments,  on 
the  ground  that  the  purchaser,  who  was  the  principal  defendant, 
was  abroad,  and  had  never  been  served  with  a  subpoenal 

1  Stevenson  v.  Anderson,  2  Ves.  &  B.  4  Story  Eq.  PI.  §  SI;  Fell  v.  Brown,  2 
407,  411.  Bro.  C.  C  (Perkins's  ed.)  278,  279,  notes; 

2  Per  Lord  Eldon,  2  Ves.  &  B.  412;  see  Joy  v.  Wirtz  1  Wash.  C.  C.  517;  Russell 
also  Martinius  v.  Helmuth,  G.  Coop.  245,  v.  Clarke,  7  Crauch,  72 ;  Mallow  v.  Hinde, 
248;  reported  also  in  some  copies  of  2  Ves.  12  Wheat.  193;  Lawrence  v.  Rokes,  63 
&  B.  412  n.;  East  and  West  India  Dock  Maine,  110,  113;  Spurr  «.  Scoville,  3 
Company  v.  Littledale,  7  Hare,  57.  Gush.  578. 

3  Fairbrother  v.  Prattent,  Dan.  Exc.  6  Browne  «.  Blount,  2  R.  &  M.  83;  and 
64;  and  the  decree  ib.  69,  n.  (c).  Where  see  Kirwan  ».  Daniel,  7  Hare,  347;  M'Cal- 
the  rights  of  a  defendant  in  Equity,  who  mont  v.  Rankin,  8  Hare,  1 ;  14  Jur.  475 ; 
resides  out  of  the  State  and  has  had  notice  Anderson  v.  Stather,  2  Coll.  209. 

of  the  suit,  but  does  not  appearand  answer,  6  Roveray  e.  Grayson,  8  Swanst.  145,  n. 

will  not  be  prejudiced  by  the  decree,  the  '  Stratton  v,  Davidson,  1  R.  &  M.  484. 

bill  may  be  taken  pro  confesso  as  to  him. 
Adams  v.  Stevens,  49  Mame,  362. 
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It  has  been  held,  that  a  receiver  of  a  mortgaged  estate  may  be 
appointed,  notwithstanding  the  absence  of  the  mortgagor.  Thus, 
in  the  case  of  Tanfidd  v.  Irvine,^  an  application  for  a  receiver  had 
been  made  to  Sir  John  Leach  V.  C.  by  the  grantee  of  an  annuity, 
which  was  secured  by  an  equitable  charge  upon  an  estate ;  and 
though  the  grantor  had  gone  abroad,  and  had  not  appeared  to  the 
suit,  his  Honor  refused  the  application,  on  the  ground  that  the 
Court  had  not  jurisdiction  to  deprive  a  man,  who  was  not  present, 
of  the  possession  of  his  estate ;  but  upon  the  motion  being  renewed 
before  Lord  Eldon,  he  made  the  order  for  a  receiver,  but  guarding 
it,  however,  in  such  a  way  as  not  to  prevent  any  person  having  a 
better  title  to  the  possession  of  the  estate,  from  ousting  him  if 
they  pleased.  His  Lordship  observed,  that  he  did  not  see  why  the 
rights  of  the  equitable  mortgagee  were  to  be  taken  away,  by  the 
circumstance  that  the  mortgagor  had  not  entered  an  appearance, 
and  could  not  be  compelled  to  do  so  ;  ^  and  that  a  second  mortgagee 
might  be  delayed  to  all  eternity,  if  the  residence  of  the  mortgagor 
out  of  the  jurisdiction  were  to  have  the  effect  which  the  Vice- 
Chancellor  had  given  it. 

It  is  usual,  in  cases  where  any  of  the  persons  who,  if  resident  in 
this  country,  would  be  necessary  parties  to  a  suit,  are  abroad,  to 
make  such  persons  defendants  to  the  bill,  stating  the  fact  of  their 
being  abroad  :  which  fact,  unless  they  appear,  must  be  proved  at 
the  hearing ; '  and,  notwithstanding  the  observation  of  Lord 
Redesdale  cited  above,  it  seems  that  the  admission  of  the  parties 
before  the  Court  is  not  evidence  on  which  the  Court  will  act.* 
When  the  proof  of  this  fact  at  the  hearing  is  not  such  as  to  satisfy 
the  Court,  the  usual  practice  is  to  direct  the  cause  to  stand  over 
for  the  purpose  of  supplying  the  proper  evidence.^  In  some  cases, 
however,  if  there  are  preliminary  inquiries  or  accounts  to  be  taken, 
they  have  been  directed  to  be  proceeded  with  in  the  mean  time ;  ° 
and  in  others,  an  inquiry  as  to  the  fact  has  been  directed.'  In 
P enfold  V.  Kelly, ^  Sir  R.  T.  Kindersley  Y.  C.  refused  an  application 


1  2  Euss.  149,  IBl ;  see  also  Coward  v. 
Chadwick,  ih.  634,  and  150  n. ;  Dowling 
V.  Hudson,  14  Beav.  423,  and  cases  col- 
lected in  the  note  thereto. 

2  See  Fell  v.  Brown,  2  Bro.  C.  C.  (Per- 
kins's ed.)  278,  279,  and  notes. 

8  Hoodie  V.  Bannister,  1  Drew.  614;  see 
Erickson  v.  Nesmith,  46  N.  H.  371.  The 
party  should  not  be  named  as  a  defendant 
"  when  he  shall  come  within  the  jurisdic- 
tion," but  as  being  "out  of  the  jurisdic- 
tion;" see  Jackson  ».  Norton,  4  Jur.  N. 
S.  1067;  7  W.  R.  4,  M.  K.;  Story  Eq.  PI. 
§  80;  Munor  «.  De  Tartel,  1  Beav.  109; 
Brookes  v.  Burt,  1  Beav.  109 ;  Pingree  v. 
CofiBn,  12  Gray,  288,  303,  304;  Postdate  v. 
Barnes,  9  Jur.  N.  S.  456 ;  11  W.  R.  456, 
V.  C.  S. ;  see,  however,  Merriman  v. 
Goodman,  1  W.  N.  46,  M.  E. 


1  Wilkinson  v.  Beal,  4  Mad.  408  ; 
Hughes  V.  Eades,  1  Hare,  486,  488;  6  Jur. 
255;  Egginton  ®.  Burton,  1  Hare,  488  n.; 
M'Calmont  v.  Rankin,  8  Hare,  1 ;  14  Jur. 
475. 

6  Egginton  V.  Burton,  1  Hare,  488  n.; 
Smith  M.  Edwards,  16  Jur.  1041,  V.  C.  8. 
As  to  necessary  evidence,  where  there  is 
delay  between  the  jnaking  and  drawing 
up  of  the  order,  see  Anon.,  9  L.  T.  N.  S. 
674,  M.  E. 

«  Butler  v.  Borton,  5  Mad.  40,  42; 
Hughes  V.  Eades,  1  Hare,  486;  6  Jur.  255. 

'  Mores  «.  Mores,  6  Hare,  136 ;  12  Jur. 
620;  Eades  ».  Harris,  1  Y.  &  C.  C.  230, 
234;  but  see  Dibbs  v.  Goren,  1  Beav. 
457. 

8  12  W.  E.  286,  and  see  Oi;d.  X.  11,  18. 
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for  leave  to  serve  a  defendant  coming  within  the  jurisdiction  after    Ch.  rv.  §  5. 

decree,  and  against  whom  no  specific  relief  was  prayed,  with  a  copy  ' > ' 

of  the  bill. 

In   Carpel  v.  Butler^  where  a  party  who  was  named  as  a  defend-  Defect  cured 
ant,  but  had  never  been  served,  appeared  by  counsel  at  the  hearing,  Lpearvohm- 
and  consented  to  be  bound  by  the  decree,  the  defect  arising  firom  tariij^  at  the 
his  not  having  been  served  was  held  to  be  cured.''  consent 'to  be 

In  some  cases,  where  a  defendant  has  been  abroad  during  the  tound. 
proceedings  in  a  cause,  he  has  been  allowed  to  come  in  after  a  allowed  to 
decree  has  been  pronounced,  and  to  have  the  benefit  of  it,  without  ™™'^  ™  ^^'^ 
the  process  of  filing  a  supplemental  bill.     Thus,  in  Banister  v. 
'Way^  after  a  decree,  pronounced  in  a  suit  by  a  residuary  legatee, 
establishing  a  will,  and  directing  the  naeessary  accounts,  others  of 
the  residuary  legatees,  who  were   abroad,  applied  to  have  the 
benefit  of  the  decree,  submitting  to  be  bound  by  it ;  and  an  order 
was  made  by  Lord  Thurlow  (they  submitting  to  the  decree)  that 
they  should  be  at  liberty  to  enter  their  appearance,  and  should 
have  the  like  benefit  of  the  decree  as  if  they  had  put  in  an  answer, 
and  had  appeared  at  the  hearing  of  the  cause.    A  similar  order 
was  made  by  Lord  Lyndhurst,  after  a  cause  had  been  heard  upon 
further  directions.* 

An  order  for  leave  for  a  defendant  to  come  in,  after  decree,  may  Order  to  come 
be  obtained  by  petition  of  course,  if  the  plaintiff  will  consent  obj^^. 
thereto.  If  he  will  not  consent,  notice  of  motion,  or  a  summons, 
must  be  served  on  him.*  The  petition,  notice  of  motion,  or  sum- 
mons, usually  asks  that  the  defendant,  on  submitting  to  be  bound 
by  the  decree  and  proceedings  already  had,  may  be  at  liberty  to 
enter  an  appearance  to  the  biU,  and  may  have  the  like  benefit  of 
the  decree,  and  may  be  at  liberty  to  attend  the  subsequent  pro- 
ceedings, as  if  he  had  appeared  at  the  hearing.  A  copy  of  the 
ordfer,  when  passed  and  entered,  should  be  served  on  the  solicitors 
of  the  other  defendants,  and  on  the  plaiatiff's  solicitor  when  the 
order  is  made  on  petition.  On  production  of  the  order  to  the 
Record  and  Writ  Clerk,  an  appearance  for  the  defendant  ^  may  be 
entered  in  the  usual  way ;  and  notice  thereof  must  be  given,  on 
the  same  day,  to  the  plaintiff's  solicitor ; "  and  the  cause  thenceforth 
proceeds  against  such  defendant  in  the  ordinary  manner. 

In  the  case  of  infants,  however,  the  Court  must  be  satisfied,  by  in  case  of 
inquiry  or  otherwise,  that  it  is  for  their  benefit  to  adopt  the  pro-  "^™*^- 
ceedings.' 

1  2  S.  &  S.  467,  462;  and  see  Sapte  v.  s  Braithwaite's  Pr.  823.     For  form  of 
Ward,  1  Coll.  24.  order,  see  Seton,  1250;  and  for  forms  of 

2  For  form  of  introductory  part  of  de-  petition,  notice  of  motion,  and  summons, 
cree,  see  Seton,  3,  4;  and  1  Coll.  25.  see  Vol.  III. 

8  2  Dick,  686.  *  For  forms  of  prcecipe  and  notice,  see 

4  White  V.  Hall,  1  E.  &  M.  332;  and  Vol.  III. 

see  Prendergast  v.   Lushington,  5  Hare,  '  Copley  v.  Smithson,  5  De  G.  &  S.  583 ; 

177 ;  Potts  V.  Britton,  M.  E.  in  Chamb.,  22  BaiUie  v.  Jackson,  10  Sim.  167. 
Dec,  1864. 
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PERSONS   AGAINST   WHOM   A   SUIT   MAT  BE   INSTITUTED. 


Ch.IV.§6. 


Defendant 
stated  in  the 
bill  to  be 
Etbroad,  is  not 
ordinanly 
considered  a 
party  till 
served. 
Court  now 
can  direct 
service  out 
Df  the 
jurisdiction. 


When  service 

abroad 

aecessaiy. 


Where  a  defendant  is  stated  to  be  abroad,  he  is  not  considered 
a  party  to  the  suit,  at  least  not  tUl  he  has  been  served  with  the 
bill,  for  the  determination  of  any  point  of  practice  arising  between 
the  plaintiff  and  the  other  defendants ;  therefore,  an  order  to  amend 
cannot  be  obtained,  after  the  usual  time,  on  the  ground  that  a  de- 
fendant abroad  has  not  answered.^ 

Under  the  present  practice  of  the  Court,  however,  such  questions 
as  we  have  been  considering,  with  reference  to  defendants  out  of 
the  jurisdiction,  will  be  of  comparatively  rare  occun-ence ;  for  the 
Court  can  now,  in  many  cases,  direct  service  on  persons  out  of  the 
jurisdiction ;  ^  and  can  also,  when  the  suit  is  defective  for  want  of 
parties,  and  the  defendant  has  not  taken  the  objection  by  plea  or 
answer,  make  a  decree,  if  it  shall  think  fit,  saving  the  rights  of 
absent  parties.' 

And  it  may  here  be  observed  that,  as  a  general  rule,  persons  are 
not  now  named  parties  to  a  suit  unless  direct  relief  is  sought 
against  them ;  and  therefore,  if  they  happen  to  be  out  of  the  juris- 
diction, .it  will  in  general,  on  the  authority  of  Srowne  v.  Blownt,* 
and  the  other  cases  before  referred  to,  be  necessary  to  serve  them. 


Section  VI. — Pawpers. 


Defendants 
allowed  to 
lefend 
m  formA 
oauperis. 


Although  the  11  Hen.  VII.  c.  12,  before  referred  to  as  that  under 
which  the  practice  of  admitting  parties  to  sue  in  forma  pauperis 
originated,^  does  not  extend  to  defendants,  and  consequently  a 
defendant  in  an  action  at  law  is  never  allowed  to  defend  it  as  a 
pauper,'  yet  a  greater  degree  of  liberality  is  practised  in  Courts  of 
Equity ;  and  a  defendant  who  is  in  a  state  of  poverty,  and,  as  such, 
incapable  of  defending  a  suit,  may,  as  well  as  a  plaintiff,  obtain  an 
order  to  defend  in  forma  pauperis,  upon  making  the  same  affidavit 
of  poverty  as  that  required  to  be  made  by  a  plaintifi;'  Indeed, 
originally,  the  right  of  admission  in  forma  pauperis  appears  to 
have  been  confined  to  defendants.  By  Lord  Bacon's  orders  it  is 
said,  that  "  any  man  shall  be  admitted  to  defend  in  formd  pauperis 


1  King  of  Spain  v.  Hullett,  3  Sim.  338. 

2  2  &  3  Will.  IV.  c.  33;  4  &  5  Will. 
IV.  c.  82.    Ord.  X.  7:    see  post,  Chap. 

vm.  §  1. 

s  Ord.  XXIII.  11;  Mayberry  v.  Brook- 
ing, 7  De  G.,  M.  &  G.  673;  2  Jur.  N.  S. 
76. 

^  2  E.  &  M.  83,  ante,  p.  151. 

6  Ante,  p.  38. 

6  Chitty's  Arch-  1277. 

T  McDonough  v.  O'Flaherty,  1  Beat.  54. 
In  New  Jersey  the  privilege  of  defending 
in  formi  pauperis  is  granted  in  a  proper 


case,  although  the  Act  of  Assembly  ex- 
tends in  terms  only  to  plaintiffs.  Pickle  n. 
Pickle,  Halst.  N.  J.  Di^l77.  It  seems  to 
be  doubtful,  in  New  York,  whether,  in 
any  case,  a  party  can  defend  in  formd 
pauperis.  The  doubt,  grows  o°'  "f  "" 
peculiar  phraseology  of  thp  Statute  in  that 
State.    Brown  v.  Story,  1  Paige,  688. 

A  party  will  not  be  deprived  of  the 
privilege  of  defending  himself  in  formd 
pauperis  on  account  of  his  misconduct. 
Murphy  v.  Oldis,  1  Hogan,  219. 
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upon  oath ;  but  for  plaintiffs,  they  are  ordinarily  to  be  referred  to    Ch.  IV.  §  6. 

the  Court  of  Requests,  or  to  the  provincial  counsels,  if  the  case    * 1 — —^ 

arise  in  the  jurisdictions,  or  to  some  gentlemen  in  the  country, 
except  it  be  in  some  special  cases  of  commiseration  or  potency  of 
the  adverse  party."  ^ 

It  has  been  before  stated,  that  no  person  suing  in  a  represent-  Privilege  does 
ative  character  is  allowed  the  privilege  of  proceeding  in  forma,  ^^  persons 
'  pauperis.     The  same  rule  applies  to  defendants  sued  in  a  represent-  defending  In 

.  ,  '■  '■  ,  "-  a  represent- 

ative character,  even  m  cases  where  they  have  received  no  assets  ative  char- 

of  the  estate  of  the  testator  whom  they  represent.^  ^'^^^' 

The  solicitor  to  the  Suitors'  Fund,  or  other  oflScer  appointed  by  statutory 
the  Lord  Chancellor,  is  to  visit  Whitecross  Street  Prison "  quarterly,  ^^"p^^j.™  *^ 
examine  the  prisoners  confined  for  conterllpt,  and  report  his  opinion  prisoners, 
on  their  cases ;  and  the  Lord  Chancellor  may  thereupon  assign  a 
solicitor  to  defend  the  prisoner  in  forma  pauperis.     A  like  assign- 
ment may  also  be  made,  in  the  case  of  persons  confined  for  con- 
tempt   in    other    prisons,    upon    the   jailer's    report,    and    after 
investigation  by  the  solicitor  to  the  Suitors'  Fund.*    The  assign- 
ment is  made  without  an  application  to  the  Court.^ 

The  order  admitting  a  party  to  sue  or  defend  in  form,S, pauperis,,  Admission 
has  not  the  effect  of  releasing  him  from  costs  ordered  to  be  paid  jekL'emuDer 
prior  to  his  admission,  but  the  payment  of  such  costs  may  be  en-  from  costs 
forced  in  the  usual  manner;  it  may,  however,  be  doubtful  whether  ordered^tn 
the   admission  may  not  have  a   retrospective  effect  upon   costs  Repaid, 
incurred  before  the  date  of  his  admission,  but  concerning  which 
no  order  for  taxation  and  payment  has  been  made.^    Where  a 
defendant  had  been  committed  for  not  answering,  and  had  subse- 
quently obtained   pennission  to  defend  in  forma  pauperis,,  and 
thereupon  had  put  in  his  answer.  Sir.  J.  L.  Eoiight  Bruce  V.  C. 
ord'ered  him  to  be  discharged,  without  payment  of  the  costs  of  the 
contempt :  considering  the  Court  to  have  power  to  make  such  an 
order,  either  "under    its  general    authority   independent   of  the 
11  Geo.  IV.  &  1  WUl.  IV.  c.  36,  or  under  that  statute  combiaed 
with   its   general   authority.'     It  appears  that  where  the  plain-  pauper  de- 
tiff  dismisses  his  bill  against,  a  pauper  defendant,  the  practice  is  fendant,  on 
to  allow  the  defendant  dives  costs.^  bill. 

1  Beames's  Ord.  44  :  Sand.  Ord.  122.  «  Davenport  v.  Davenport,  1  Phil.  124 ; 
This  order  is  abrogated  by  the  Cons.  Ord. ;  see,  however,  Prince  Albert  v.  Strange,  2 
but  see  «4.  Prel.  Ord.  r.  5;  see 'also  Lord  De  G.  &  S.  652,  718;  13  Jur.  607,  where  a 
Clarendon's  Orders,  Beames,  215-218:  defendant,  having  been  admitted  to  defend 
Sand.  Ord.  312 1  now  Cons.  Ord.  VII.  9-  in  the  course  of  the  cause,  was  ordered,  at 
11.  the  hearing,  to  pay  the  plaintiff's  costs  up 

2  Oldfield  V.  Cobbett,  1  Phil.  613;  amte,  to  the  time  of  such  admission. 

p.  38.  '  Bennett  v.  Chudleigh,  2  Y.  &  C.  C.  C. 

3  Substituted  by  25  &  26  Vic.  c.  104,  for  164;  see,  however,  Snowball  ».  Dixon,  2 
the  Queen's  prison.  be  G.  &  S.  9;  and  Dew  v.  Clark,  16  Jur. 

4  23  &  24  Vic.  c.  149,  §|  2,  5 ;  and  see  1,  L.  C. ;  3  M'N.  &  G.  357. 

58  3,  4,  6,  and  J30s<,  Chap.  X.  §  2.  s  Rubery  v.  Morris,  1  M'N.  &  G.  413: 

6  Layton  ».  Mortimore,  2  De  G.,  F.  &  J.       16  Sim.  312, 433 ;  12  Jur.  689.    Unless  oth- 

353.  erwise  directed,  costs  ordered  to  be  paid 
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PERSONS   AGAINST   WHOM   A   SUIT   MAT   BE   INSTITUTED. 


Ch.  IV.  §  7. 


Defendant 
not  admitted, 
if  in  posaes- 
sion  of 

Sroperty  in 
ispute. 

How  ad- 
mitted. 


To  entitle  a  party  to  defend  as  a  pauper,  he  must  make  an 
affidavit  similar  to  that  required  from  a  plaintiflf  applying  to  sue  in 
that  character ;  and  it  seems  that  if  he  is  in  possession  of  the 
property  in  dispute,  he  cannot  be  admitted,  or,  if  admitted,  he 
may,  upon  the  fact  being  afterwards  sho^n  to  the  Court,  be  dis- 
paupered.^ In  this  and  in  most  other  respects,  the  rules  laid  down 
with  regard  to  persons  suing  in  forma  pauperis,^  are  applicable  to 
persons  defending  in  that  character :  the  only  difference  being  in 
the  form  of  application  for  admission ;  for  the  petition,  in  the  case 
of  a  defendant,  is  much  shorter  than  in  the  case  of  a  plaintiff,  and 
is  not  required  to  contain  any  statement  of  the  case,  or  to  be  accom- 
panied by  any  certificate  of  counsel.^ 


Section  VII.  —  Persons  outlawed^  attainted,  or  convicted. 


In  what  cases 
i^  they  may  be 
r    defendants. 


It  is  said  that  all  persons  disabled  by  law  from  instituting  or 
maintaining  a  suit  may,  notwithstanding,  be  made  defendants  in  a 
Court  of  Law,  and  cannot  plead  their  own  disabilities ;  *  and  it  is 
presumed  that  this  rule  would  also  be  adopted  in  Courts  of  Equity, 
where  the  suit  seeks  to  establish  a  pecuniary  demand  against  the 
party ;  where,  however,  the  proceeding  is  in  rem,  and  a  person 
under  any  of  the  disabilities  alluded  to  is  interested  in  the  subject 
of  the  suit,  then  it  would  seem,  that  as  the  interest  of  the  party  is 
entirely  vested  in  the  Crown,  the  Attorney-General  would  be  the 
proper  defendant.^  Whether  in  such  case,  the  party  himself  should 
be  joined,  is  a  point  which  does  not  appear  to  have  been  deter- 
mined ;  but  it  is  submitted  that  the  rule,  that  no  person  can  be 
made  a  party  to  a  suit  against  whom  no  relief  can  be  prayed,  -will 
apply  to  this  case,  as  well  as  to  that  of  bankrupts. 


to  a  party  suing  or  defending  in  formd 
pauperis,  are  to  he  ta^ed,  as  dives  costs, 
Ord.  XL.  B. 

1  Spencer  v.  Brj'ant,  11  Ves.  49;  see 
also  Wyatt's  P.  R.  321. 

2  Ante,  pp.  41,  42. 

8  See  Ord.  VII.  9, 10, 11 ;  XL.  B.  Regu- 
lation to  Ord.  IV.  2.  The  defendant  need 
not  enter  an  appearance  before  applying 
for  the  order,  Braithwaite's  Pr.  663.  An 
application  in  behalf  of  an  infant  defend- 
ant for  leave  to  defend,  in  fonnd  pau- 
peris, will  not  be  entertained  before  the 
appointment  of  a  guardian  ad  litem.  Mat- 
ter of  Byrne,  1  Edw.  Ch.  41.  For  forms 
of  petition  and  affidavit,  see  Vol.  III. 

4  Treatise  on  Star  Chamber,  part  3,  §  6 
(2  Collect.  Jurid.  140).    It  is  said  in  the 


above  Treatise,  that  persons  attainted  of 
treason  or  felony  are  excepted  out  of  this 
rule;  but  it  has  been  decided,  in  many 
cases,  that  a  defendant  cannot  plead  his 
own  attainder  to  an  action  brought  against 
him  for  debt  or  trespass.  Bany ster  v.  Trns- 
sell,  Cro.  Eliz.  516;  Coke's  Entries,  246; 
see  also  Ward  and  Prestall's  cases,  in  1 
Leon,  329;  and  Vin.  Ab.  Attainder  {B.)3. 
5  See  B.alch  v.  Wastall,  1  P.  Wms.  445; 

Havward  v.  Fry,  ib.  446 ;  Bromley,  2 

P.  Wms.  269,  270;  Rex  v.  Fowler,  Bunb. 
88 ;  Cuddon  v.  Hubert,  7  Sim.  486 ;  and  see 
Attorney-General  v.  Riokards,  8  Beav.  380; 
Goldsmiths.  Russell,  6  De  G.,  M.  & 6. 647; 
Bromley  «.  Smith,  26  Beav.  644;  Hancock 
1).  The  Attorney-General,  10  Jur.  N.  S. 
567;12  W.  B.  669,  V.  C.K. 
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ch.  rv.  §  8. 
Section  VIII.  —  Bankrupts.  • y ' 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  Not  made 
made  a  party  to  a  suit  against  whom  no  relief  can  be  prayed ;  ^  ^m  prying*" 
and  it  follows,  as  a  consequence  of  this  rule,  that  no  person  whose  relief, 
interest  in  the  subject-matter  of  the  suit  has  been  vested  by  act 
of  law  in  another,  ought  to  be  made  a  defendant.    Consequently,  it 
has  been  held,  that  bankrupts  and  insolvent  debtors,  whose  in- 
terests, whether  legal  or  equitable,  in  the  property,  must  have 
devolved  upon  their  assignees,  cannot  be  made  parties  to  suits 
relative  to  any  property  which  is  affectgd  by  the  bankruptcy  or 
insolvency.^ 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt,  who  was  Bankrupt,  if 
joined  as  a  co-defendant  with  his  assignees,  in  a  bill  to  enforce  the  fen^anT-with 
specific  performance  of  an  agreement  entered  into  by  him  pre-  assignees, 
viously  to  his  bankruptcy,  was  allowed.'  ™^^  ^™"' 

It  is  said  by  Lord  Redesdale  that,  although  a  bankrupt  made  a  whether  he 
party  to  a  bill  touchiag  his  estate  may  demur  to  the  relief,  all  his  ™*7.t°  ^^ 

r       J  o  J  1  praying 

interest  being  transferred  to  his  assignees,  yet  it  has  been  generally  discovery; 
understood,  that  if  any  discovery  is  sought  of  his  acts  before  he 
became  a  bankrupt,  he  must  answer  to  that  part  of  the  bill  for  the 
sake  of  the  discovery,  and  to  assist  the  plaintiff  in  obtaining  proof, 
though  his  answer  cannot  be  read  against  his  assignee ;  otherwise, 
the  bankruptcy  might  entirely  defeat  the  ends  of  justice.*  This  sembh  he 
opinion  has  given  rise  to  much  discussion,  and  is  made  the  subject  ^^y- 
of  an  elaborate  judgment  by  Sk  Thomas  Plumer  V.  C.  in  the  case 
of  Whitioorth  v.  Davis,^  in  the  course  of  which  he  observes  that 
"  the  case  of  Benton  v.  Sughes,^  lays  down  a  broad  principle,  viz., 
that  a  person  who  has  no  interest,  and  is  a  mere  witness  against 
whom  there  could  be  no  relief,  ought  not  to  be  a  party ;  a  bank- 
rupt stands  in  that  situation:  a  competent  witness,  having  no 
interest,  against  whom,  therefore,  no  relief  can  be  had  at  the  hear- 
ing ;  he  falls  precisely  within  that  general  rule." '  He,  however, 
allowed  the  demurrer  in  the  case  before  him,  without  determining 
the  general  question. 

1  Story  Eq.  PI.  §  231,  and  cases  cited  in  8  Whitworth  v.  Davis,  1  Ves.  &  B.  645; 
notes ;  Todd  ».  Stewart,  6  J.'  J.  Marsh.  see  also  Griffin  v.  Archer,  2  Anst.  478 ; 
432.  Llovd  V.  Lander,  5  Mad.  282,  -288 ;  Collet 

2  Whitworth  v.  Davis,  1  Ves.  &  B.  545,  v.  Wollaston,  3  Bio.  C.  C.  228. 

647 ;  DeGolls  jj.  Ward,  3  P.  Wms.  311,  n. ;  ^  Ld.  Red.  161 ;  Fopping  w.  Van  Pelt,  1 

Collins  V.  Shirley,  1  R.  &  M.  638;  Judg-  Hoff.  Ch.  Pr.  645. 

nient  of  Lord  Cottenham  in  Rochfort  v.  6  i  Ves.  &  B.  645. 

Battersby,  2  H.  L.  Ca.  408 ;  and  see  Davis  ^  7  Ves.   287 ;    see  also  Le  Texier  1). 

i>.  Snell,  28Beav.  321;  StorvEq.  Pl.§233  Margravine    of  Anspach,    15    Ves.   159, 

and  note;  De  Wolf  v.  Johnson,  10  Wheat.  166. 

384.    Counsel  for  an  insolvent  apptaring  '  1  Ves  &  B.  649,  550;  see  Gilbert  v. 

separately  from  his  assignees  not  heard.  Iiewia,  1  De  G  ,  J.  &  S.  38 ;  2  J.  &  H.  462 ; 

Edmunds  v.  Waugh,  1  W.  N.  7,  V.  C.  K.  9  Jur.  N.  S.  187,  Story  Eq.  PI.  §  228,  n. 


158 


PERSONS   AGAmST   WHOM   A   SOTT   MAT  BE   INSTITUTED. 


Ch.  rv.  §  8. 


When  he  may 
plead  the 
bankruptcy. 


If  relief  pray- 
ed, bankrupt 
may  demur, 
both  to  dis- 
coTeiy  and 
relief; 


Unless  fraud 
is  charged. 


Bankruptcy 
of  defendant 
no  abate- 
ment. 

Dismissal  of 
bill  by  plain- 
tiff after 
defendant's 
bankruptcy. 


When  the  hankruptoy  of  a  defendant  does  not  appear  on  the 
face  of  the  bill,  or  has  occurred  subsequently  to  the  filing  of  the 
bUl,  but  before  the  expiration  of  the  time  for  putting  in  his  an- 
swer, the  defendant  may  take  the  objection  by  way  of  plea.^  He 
may  also  plead  the  bankruptcy  of  a  co-defendant,  even  where  it 
took  place  after  the  filing  of  the  bill.^ 

A  bankrupt  can  be  made  a  party  to  a  bUl  for  the  mere  purpose 
of  discovery  and  injunction ; '  but  there  is  no  doubt  that  if  he  is 
made  a  party  for  the  purpose  of  obtaining  relief  against  him,  he 
may  demur  to  the  bill,  and  that  in  such  case  his  demurrer  wiU  pro- 
tect him  fi'om  the  discovery  as  well  as  the  relief;  where,  however, 
fraud  or  collusion  is  charged  between  the  bankrupt  and  his  as- 
signees, the  bankrupt  may  be  made  a  party,  and  he  cannot  demur, 
although  relief  be  prayed  against  him.  Thus,  where  a  creditor, 
having  obtained  execution  against  the  effects  of  his  debtor,  filed  a 
bill  against  the  debtor,  against  whom  a  commission  of  bankrupt 
had  issued,  and  the  persons  claiming  as  assignees  under  the  com- 
mission, charging  that  the  commission  was  a  contrivance  to  defeat 
the  plaintiff's  execution,  and  that  the  debtor  having,  by  permission 
of  the  plaintiff,  possessed  part  of  the  goods  taken  in  execution  for 
the  purpose  of  sale,  instead  of  paying  the  produce  to  the  plaintiff 
had  paid  it  to  his  assignees :  a  demurrer  by  the  alleged  bankrupt, 
because  he  had  no  interest,  and  might  be  examined  as  a  witness, 
was  overruled.*  Upon  the  same  principle,  where  a  man  had  been 
fraudulently  induced  by  the  drawer  to  accept  bills  of  exchange 
without  consideration,  and  the  drawer  afterwards  indorsed  them 
to  others :  upon  a  bill  filed  against  the  holder  and  drawer  of  the 
bills  of  exchange,  for  a  delivery  up  of  the  bills,  and  an  injunction, 
the  drawer  pleaded  his  bankruptcy,  which  took  place  after  the  bill 
filed,  in  bar  to  the  bill ;  but  Sir  Lancelot  ShadweU  V.  C.  over- 
ruled the  plea.^ 

Where  a  defendant  becomes  bankrupt  after  the  commencement 
of  the  suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has 
his  choice,  either  to  dismiss  the  bUl  and  go  in  under  the  bank- 
ruptcy, or  to  go  on  with  the  suit,  making  the  assignees  parties.' 
It  seems  that  in  Knox  v.  Brovm^  Lord  Thurlow  permitted  the 
plaintiff  to  dismiss  his  own  bUl  without  costs,  because  it  was  by  the 


1  Turner  v.  Robinson,  1  S.  &  S.  3 ;  Lane 
V.  Smith,  14  Beav.  49;  Jones  v.  Binns,  10 
Jur.  N.  S.  lis,  12  W.  K.  329,  M.  JR.;  33 
Beav.  362 ;  and  see  Campbell ».  Joyce,  L. 
E.  2  Eq.  S77,  V.C.  W. 

2  Sergrove  v.  Mayhew,  2  M'N.  &  G. 
97. 

'  Plea  of  defendant's  bankruptcy  over- 
ruled; he  being  the  manager,  secretary, 
and  a  member  of  the  committee  of  an 
association;  and  discovery  was  required 


from  him  in  order  to  obtain  contribution 
irom  the  members  Pepper  v.  Henzell,  2 
H.  &  M.  486;  11  Jur.  N.  S.  840. 

4  King  V.  Martin,  2  Ves.  J.  641,  cited 
Ld.  Red.  162 ;  but  see  Gilbert  v.  Levris,  1 
De  G.,  J.  &  S.  38;  2  J.  &  H.  462;  9  Jur. 
N.  S.  187. 

6  Mack-worth  «.  Marshall,  3  Sim.  368. 

6  Monteith  «.  Taylor,  9  Ves.  615. 

'  2  Bro.  C.  C.  166. 
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act  of  the  defendant  himself  that  the  object  of  the  suit  was  gone. 
In  a  subsequent  case,  however,  of  Rutherford  v.  Miller^  the  Court 
of  Exchequer  refused  to  make  such  an  order  without  costs;  and  in 
Monteith  v.  Taylor,^  where  a  motion  was  made  on  behalf  of  the 
defendant,  who  had  become  bankrupt,  to  dismiss  the  plaintiff's  bill 
with  costs,  for  want  of  prosecution,  Loi-d  Eldon,  although  he  at 
first  entertained  a  doubt  whether  he  could  make  such  an  order  with 
costs,  afterwards  expressed  an  opinion  against  the  plaintiff  upon 
that  point,  upon  which  the  plaintiff  submitted  to  give  the  usual 
undertaking  to  speed  the  cause ;  and  in  the  case  of  Jilackmore  v. 
/Smith,^  Lord  Cottenham,  after  referring  to  the  order  made  in  the 
last-mentioned  case,  in  the  Registrars'  book,  held,  that  if  the  bUl 
werS  dismissed  it  must  be  with  costs.     • 

It  appears  from  the  two  cases  last  referred  to,  that  a  defendant 
may,  notwithstanding  he  has  become  bankrupt,  move  to  dismiss 
the  plaintiff's  bill  for  want  of  prosecution ;  and  it  is  the  practice, 
on  such  a  motion,  to  dismiss  the  bill  with  costs.* 

After  what  has  been  said,  it  is  scarcely  necessary  to  observe, 
that  where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt, 
it  will  be  necessary  for  the  plaintiff,  if  he  proceeds  with  the  suit, 
to  bring  the  assignees  before  the  Court  by  amendment  or  a  supple- 
mental order ;  ^  and  it  has  been  decided,  that  where  the  assignee 
of  a  bankrupt  has  been  already  before  the  Court  as  a  defendant, 
and  such  assignee  die  or  is  removed,  and  a  new  assignee  is  ap- 
pointed in  his  stead,  the  suit  abates,  and  an  order  to  carry  on  the 
proceedings  against  such  new  assignee  must  be  obtained  in  like 
manner  as  against  the  original  assignee.* 

"Where  a  bill  has  been  filed  against  a  defendant  who  afterwards 
became  bankrupt,  and  a  supplemental  bUl  was  in  consequence  filed 
against  his  assignees,  the  evidence  taken  in  the  original  cause  pre- 
viously to  the  bankruptcy  was  allowed  to  be  read  at  the  hearing 


Ch.  IV.  §  8. 


1  2  Anst.  458. 

2  9  Ves.  615. 

8  1  M'N.  &  G.  80. 

*  Blackmore  v.  Smith,  ubi  sup. ;  see 
also  Robson  v.  Earl  of  Dtjvon,  3  Sm.  & 
G.  227;  Levi  v.  Heritage,  26  Beav.  560, 
which  were  cases  of  insolvent  debtors; 
overruling  Blanshard  v.  Drew,  10  Sim. 
240;  see,  however,  Kemball  v.  Walduck, 
1  Sm.  &  G.  App.  27 ;  18  Jur.  69. 

6  15  &  16  Vic.  c.  86,  §§  62,  53;  Lash  v. 
Miller,  4  De  G.,  M.  &  G.  841;  1  Jur.  N.  S. 
457;  Storm  v.  Daveuport,  1  Sandf.  Ch. 
135;  Story  Eq.  PI.  §  342,  and  note;  Sedg- 
wick V.  Cleveland,  7  Paige,  290.  It  is  to 
be  borne  in  mind,  that  there  is  a  difference 
in  reference  to  this  point  between  cases  of 
voluntary  alienation,  and  cases  of  invol- 
untary alienation,  as  by  insolvency  or 
bankruptcy  of  the  defendant.  Story  £q. 
PI.  §§  342,  351,  et  sej.    This  distinction  is 


fully  discussed  in  Sedgwick  v.  Cleveland, 
7  Paige,  290-292;  see  also  note  to  Story 
Eq.  Pi.  §  342.  After  the  assignees  have 
been  made  parties,  the  bankrupt  appears 
to  be  treated  as  out  of  the  suit ;  see  Rob- 
ertson ».  Southgate,  5  Hare,  223;  Stahl- 
schmidt  v.  Lett,  ib.  595 ;  and  see  Seton, 
1166.  For  forms  of  supplemental  order, 
see  Seton,  1165,  Nos.  5,  6;  and  for  forms 
of  motion  paper  and  petition,  see  Vol. 
III. ;  and  see  ante,  p.  64. 

6  Gordon  u.  Jesson,  16  Beav.  440.  The 
157th  section  of  the  Bankrupt  Act,  12  &  13 
Vic.  c.  108,  referred  to  ante,  p.  65,  applies 
only,  it  would  seem,  to  plaintiffs;  see 
Gordon  v.  Jesson,  uM  sup. ;  and  see  Bain- 
brigge  «.  Blair,  Younge,  386 ;  Mendham 
V.  Robinson,  1  M.  &  K.  217;  Man  v.  Rick- 
etts,  7  Beav.  484;  1  Phil.  617;  (decided 
on  similar  clause  in  former  Bankrupt  Act), 
and  cases  there  cited. 
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foreclosure 
suits. 


against  the  assignees ;  but  where  it  appeared  that  some  of  the 
witnesses  in  the  cause  had  been  examined  after  the  commission 
issued,  and  before  the  supplemental  cause  was  at  issue,  an  objec- 
tion to  reading  their  depositions  was  allowed ;  but  the  objection 
was  overruled  in  so  far  as  it  extended  to  the  witnesses  who  had 
been  previously  examined.^ 

It  has  been  held  that,  on  the  death  of  the  assignee  of  an 
insolvent's  estate,  where  no  new  assignee  has  been  appointed,  a 
party  having  a  demand  against  the  insolvent,  but  not  having 
proved  under  the  insolvency,  may  sue  the  executors  of  the  de- 
ceased assignee.^ 

It  may  here  be  observed  that,  after  some  difference  of  opinion 
upon  the  subject,  it  has  been  determined,  that  in  foreclosure  suits, 
where  assignees  are  made  parties  as  defendants,  in  respect  of 
the  equity  of  redemption,  they  are  not  entitled  to  their  costs  from, 
the  plaintiff,  even  though  they  may  have  received  no  assets  of  the 
bankrupt  wherewith  to  pay  them." 


Section  IX. — Infants. 


Maybe 
defendants. 


Not  usually 
described  as 
infants  in  bill. 

Defend  by 
guardian.  - 


Infants  as  well  as  adults  may,  as  we  have  seen,*  be  made  defend- 
ants to  suits  in  Equity ;  and,  in  such  cases,  it  is  not  necessary  that 
any  other  person  should  be  joined  with  them  in  the  bill ;  nor  is  it 
usual  for  the  plaintiff  to  describe  them  as  infants  in  his  bUl,  unless 
any  question  in  the  suit  turns  upon  the  fact  of  their  infancy. 

Although  it  is  not  necessary  that,  in  bringing  a  bill  against  in- 
fants, the  plaintiff,  as  in  the  case  of  married  women,  should  join 
any  other  person  with  tliem,  yet  they  are  not  permitted,  on  ac- 
count of  their  supposed  want  of  capacity,  to  defend  themselves ; 
and  therefore,  where  a  defendant  to  a  suit,  or  the  respondent  to  a 
petition,^  is  an  infant,  the  Court  will  appoint  a  proper  person,  who 
ought  not  to  be  a  mere  volunteer,'  to  put  in  his  defence  for  him, 
and  generally  to  act  on  his  behalf  in  the  conduct  and  management 
of  the  case.'  The  person  so  appointed  is  called  "the  guardian 
of  the  infant;"  and  is  generally  styled  "the  guardian  ad 


1  Hitchens  v.  Congreye,  4  Sim.  420. 

2  i'ulcherf.  Howell,  11  Sim.  100;  and 
see  ante,^  p.  62. 

8  Appleby  t!.  Duke,  1  Phil.  272;  Qarke 
V.  Wilmot,  i6.  276;  Ford  V.  White,  16 
Beav.  120,  and  cases  there  cited;  and  see 
Ford  V.  Chesterfield,  16  Bear.  516;  and 
see  also^os(.  Chap.  XVI.,  Disclaimers. 

4  Ante,  p.  130. 

6  Ee  barrington,  27  Beav.  272;  Re 
Ward,  2  Giff.  122;  6  Jur.  N.  S.  441;  Be 


Duke  of  Cleveland's  Harte  Estates,  1  Dr. 
&  Sm.  46. 

6  Foster  v.  Oautley,  10  Hare,  App.  24; 
17  Jur.  870.  It  is  usual  to  appoint  the 
nearest  relative  of  an  infant  defendant 
as  his  guardian  ad  litem.  Bank  of  United 
States  i>.  Ritohe,  8  Peters,  128. 

1  A  decree  against  an  adult  defendant, 
as  if  an  infant,  was  held  not  to  bind  him. 
Snow  V.  Hole,  15  Sm.  161;  Green  «.  Bad- 
ley,  7  Beav.  271. 
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to  distinguish  him  from  the  guardian  of  the  person  or  of  the    Ch.  rv.§9. 
estate.^  "^ v — — ' 


Formerly  it  was  usual,  upon  the  appointment  of  a  guardian  ad  Howappoint- 
titem,  for  the  infant  to  appear  personally  in  Court.''    This  is  no  ingtanS^of 
longer  necessary ; '  but  the  order  may  be  obtained  upon  motion  the  infant, 
of  course,  or  upon  petition  of  course,  presented  at  the  Rolls  in  the 
name  of  the  infant ;  the  application  being  supported  by  an  affidavit 
of  the  infant's  solicitor,  that  the  proposed  guardian  has  no  interest 
in  the  matters  in  question  in  the  suit,  adverse  to  that  of  the  infant ; 
and  it  must  also  be  proved  by  the  same  affidavit,  or  by  that  of 
some  other  person,  if  the  solicitor  is  not  sufficiently  acquainted 
with  the  proposed  guardian,  that  he  is  a  fit  and  proper  person  to 
be  appointed.^    A  co-defendant  may  be  appointed,  if  he  has  no  who  ineli- 
adverse  interest ; '  but  the  plaintiff,  a  married  woman,  or  a  person  g'^e  to  be 
out  of  the  jurisdiction,*  cannot  be  appointed. 


guardian. 


1  In  a  suit  aprainst  an  infant,  process 
should  be  served  upon' liim,  and  a  guar- 
dian ad  Mem,  appointed  bj'  the  Court. 
Carrington  i).  Brents,  1  McLean,  17 ;  Wal- 
ren  k.  Hallett,  1  Ala.  379;  Graham  u.  Sub- 
lett,  6  J.  J.  Marsh.  45. 

In  New  Yorlc,  the  appearance  of  an 
infant  is  entered  by  his  guardian  ad  Hlem, 
who  is  appointed  by  the  Court  on  petition 
for  that  purpose.  1  Barb.  Ch.  Pr.  83. 
See  Knickerbocker  v.  De  Freest,  2  Paige, 
804;  Grant  v.  Van  Sohoonhoven,  9  Paije, 
255;  Story  Eq.  PI.  §  70;  Banta  v.  Cal- 
hoon,  2  A.  K.  Marsh.  167 ;  Cato  v.  Eas1y, 
2  Stewart,  214.  In  Alabama,  it  is  essential 
to  the  action  of  a  guardian  ad  litem  that 
there  should  be  a  decree  of  the  Court 
appointing  him  such  guardian.  Darring- 
ton  V.  Borland,  3  Porter,  10. 

Infants  above  the  age  of  fourteen  years 
should  be  consulted  in  the  appointment 
of  a  guardian  ad  litems  if  that  course 
would  not  be  attended  with  too  much 
trouble  or  expense.  Walren  v.  Hallett,  1 
Ala.  379.  Courts  may  appoint  guardians 
ad  litem  to  non-resident  mfants.  Walren 
«.  Hallett,  1  Ala.  379;  Graham  v.  Sablett, 
6  J.  J.  Marsh.  45;  Smith  v.  Palmer,  3 
Beav.  10.  And  they  may  provide  rea- 
sonable compensation  for  such  guardians. 
Walren  v.  Hallett,  1  Ala.  379;  Graham  v. 
Sublett,  6  J.  J.  Marsh.  45;  see  Gott  v. 
Cook,  7  Paige,  523.  It  is  error  to  enter  a 
decree  against  Infant  defendants  without 
assigning  them  a  guardian  ad  litem.  Rob- 
erts «.  Stanton,  2  Munf.  129;  Irons  v. 
Crist,  3  A.  K.  Marsh.  143;  St  Clair  v. 
Smith,  3  Ham.  363;  Crockett  v.  Drew,  5 
Gray,  399 ;  Swan  v.  Horton,  14  Gray,  179 ; 
Ewing  V.  Highbee,  7  Ham.  196;  see 
Darby  v.  Richardson,  3  J.  J.  Marsh.  544; 
Beverley  «.  Miller,  6  Munf.  99;  Cravens 
V.  Dyer,  1  Litt.  153;  Shields  v.  Bryant,  3 
Bibb,  525.  The  guardian  must  have 
accepted  the  appointment,  and  that  fact 
should  appear  of  record.  Daniel  o.  Han- 
nagan,  6  J.  J.  Marsh.  49. 

vo?,.  I.  11 


Where  infant  defendants  had  not  been 
served  with  process,  but  upon  inspection 
of  the  record  it  appeared,  that,  upon 
their  motion,  a  guardian  ad  litem  h«d 
been  appointed,  who  proceeded  in  the 
cause,  the  Court  held,  that  a  decree 
against  the  infants  was  not  void,  and 
therefore  could  not  be  impeached  in  a  col- 
lateral suit.  Day  v.  Kerr,  7  Missou.  426. 
It  is  not  necessary  to  serve  a  copy  of 
a  bill  in  Equity,  on  a  guardian  ad  Itiem, 
after  his  appomtment.  Jones  v.  Drake, 
2  Hayw.  237. 

The  Court  will  not  appoint  a  person 
guardian  ad  litem  for  an  infant  defend- 
ant, on  the  nomination  of  the  plaintiff. 
Knickerbocker  v.  De  Freest,  2  Paige,  304. 
An  infant  defendant  at  law  must  appear 
by  guardian;  he  cannot  appear  or  plead 
by  attorney.  Knapp  v.  Crosby,  1  Mass. 
479;  Miles  v.  Boyden,  3  Pick.  213;  Alder- 
man V.  Tirrell,  8  John.  418;  Bedell  v. 
Lewis,  4  J.  J.  Marsh.  562;  Jeffrie  v. 
Eobideaux,  3  Mis.  33 ;  Clark  v.  Turner,  1 
Root,  200;  Comstock  v.  Carr,  6  Wend. 
526. 

2  Crabbe  v.  Moubery,  5  De  G.  &  S., 
847;  Benison  v.  Wortley,  ib.  648. 

3  See  Drant  v.  Vause,  2  Y.  &  C.  C.  C. 
524;  7  Jur.  637,  L.  C;  Egremont «.  Egre- 
mont,  2  De  G.,  M  &  G.  730;  17  Jur. 
55 ;  Foster  v.  Cautley,  10  Hare  App.  24 ; 
17  Jur.  370;  Storr  v.  Pannell,  1  W.  E. 
209,  V.  C.  S. 

<  Braithwaite's  Pr.  46,  47.  For  form  of 
order,  see  Seton,  1250;  and  for  forms  of 
motion  paper,  petition,  and  affidavit,  see 
Vol.  III.  Where  the  infant  is  a  respon- 
dent to  a  petition,  the  application  must  be 
supported  by  an  affidavit  that  the  petition 
has  been  served  on  the  infant.  Be  Willan, 
9  W.  R.  689,  n. 

«  See  Bonfield  v.  Grant,  11  W.  E.  275, 
M.  R.;  Newman  v.  Selfe,  ib.  764,  M.  E  ; 
Anon.,  9  Hare  App.  27. 

8  Anon.,  18  Jur.  770,  V.  C.  W. 
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An  appearance  for  the  infant  should  he  entered  at  the  Record 
and  Writ  Clerks'  Office,  before  the  application  is  made ;  but  no 
other  step  in  the  suit,  on  behalf  of  the  infant,  will  be  regular,  till 
a  guardian  ad  litem  has  been  appointed.^ 

If  no  application  for  the  appointment  of  a  guardian  is  made  on 
behalf  of  the  infant,  the  plaintiff  may,  if  default  is  made  by  the 
infant  in  appearing  or  answering,^  apply  to  the  Court  that  a  solici- 
tor may  be  appointed  his  guardian.  The  appUcation  is  made  by 
motion,  of  which  notice  ^  must  be  served  upon  or  left  at  the 
dweUing-house  of  the  person  with  whom,  or  under  whose  care,  the 
infant  was  at  the  time  of  serving  the  bUl,*  and  if  such  person  is 
not  the  father,  or  guardian,  notice  must  also  be  served  upon  the 
father  or  guardian.  Where  the  infant's  father  was  dead,  service 
of  the  notice  at  the  house  of  the  infant's  mother  and  step-father 
was  held  sufficient ;  ^  and  where  the  plaintiff  was  unable  to  dis- 
cover where  the  parents  lived,  service  was  deemed  sufficient  on 
the  head  of  a  college,  of  which  the  infant  was  an  under-graduate.' 
If,  however,  an  appearance  has  been  entered  for  the  infant,  service 
upon  the  solicitor  is  sufficient.'  Upon  the  motion,  the  Court 
must  be  satisfied  that  the  biU  has  been  duly  served,  and  that  the 
notice  of  the  application  was  served  after  the  expiration  of  the 
time  allowed  for  appearing  or  answering,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing  the  applicar 
tion ;  *  but  the  Court,  on  hearing  the  application,  may  dispense 
with  service  on  the  father  or  guardian.^  The  solicitor  to  the 
Suitors'  Fee  Fund  is  the  person  usually  appointed.^" 

If  the  infant  is  out  of  the  jurisdiction,  the  same  course  must  he 
followed ;  ^^  but  where  he  had  no  substantial  interest,  and  had  been 
served  with  the  bill,  the  Court  dispensed  with  service  of  notice 
of  the  application.^^ 


1  Lushington  v.  Sewell,  6  Mad.  28.  An 
appearance  by  the  plaintiff  for  an  infant 
defendant  is  irregular,  and  of  no  validity, 
Ord.  X.  S ;  Leese  v.  Knight,  8  Jar.  N.  S. 
1006;  10  W.  K.  711,  V.  U.K. 

2  If  no  answer  is  required  from  the 
infant  (as  is  usually  the  practice),  and  no 
voluntary  answer  is  put  in,  the  defendant 
is  considered,  after  the  expiration  of  the 
time  for  answering  voluntarily,  to  be  in 
default.  Bentley  v.  Kobinson,  9  Hare 
App.  76. 

3  For  form  of  notice  of  motion,  see  Vol. 
III. 

*  Taylor  v.  Ansley,  9  Jur.  1055,  V.  0. 
K.  B. ;  Christie  «.  Cameron,  2  Jur.  N.  S. 
636,  V.  C.  W.;  and  see  Ord.  VII.  3. 

6  Hitch  V.  Wells,  8  Beav.  576. 

8  Christie  v.  Cameron,  vM  sup. 

'  Cookson  V,  Lee,  15  Sm.  802;  Bentley 
V.  Bobinson,  9  Hare  App.  76. 

8  For  form  of  affidavit  in  support  of 
motion,  see  Vol.  III. 


9  Ord.  VII.  3 ;  see  Leese  v.  Knight,  8 
Jur.  N.  S.  1006;  10  W.  K.  711,  V.  0.  K. 
For  form  of  order,  see  Seton,  1261. 

in  Thomas  v.  Thomas,  7  Beav.  47; 
Sheppard  v.  Harris,  10  Jur.  24,  V.  C.  K. 
B.  Where  he  is  appointed,  the  Court 
provides  for  his  costs,  Ord.  XL.  4;  usually 
directing  the  plaintiff  to  pay  them,  and 
add  them  to  his  own.  Harris  v.  HamljD, 
3  De  G.  &  S.  470;  14  Jur.  55;  Fraser  v. 
Thompson,  1  Giff.  337;  4  De  G,  &  J-  659; 
but  where  there  is  property  of  the  infant's 
with  which  the  Court  can  deal,  it  will,  it 
seems,  direct  the  costs  to  be  paid  out  of  it. 
Kobinson  v.  Aston,  9  Jur.  224,  V.  C.  K.  B. 

11  O'Brien  v.  Maitland,  10  W.  E.  276, 
L.  C. 

12  Lambert  v.  Turner,  10  W.  E.  335, 
V.  C.  K.;  Turner  ».  Sowden,  10  Jur.  N. 
S.  1122;  13  W.  E.  66,  V.  C.  K.;  2  Dr.  & 
Sm.  265,  nom.  Turner  v.  Snowdon. 
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If  the  guardian  dies  pending  the  suit,  a  new  guardian  must  be 
appointed  in  his  place ;  this  is  done  in  the  same  manner  as  the 
original  guardian  was  appointed,  and  upon  similar  evidence.^  All 
orders  appointing  guardians  must  be  left  at  the  Record  and  Writ 
Clerks'  Office  for  entry.^ 

Where  the  infant  is  a  married  woman,  it  is  nevertheless  neces- 
sary that  she  should  defend  by  her  guardian :  though  it  appears 
to  be  the  practice  to  appoint  her  husband  to  be  her  guardian 
where  he  is  a  defendant  with  her,  and  they  intend  to  defend 
jointly.' 

The  duty  of  the  guardian  is  to  put  in  the  proper  defence  for  the 
infant ;  and  it  seems  that  he  is  responsibj£  for  the  propriety  and  con- 
duct of  such  defence ;  *  and  if  he  puts  in  an  answer  which  is  scan- 
•  dalous  or  impertinent,  he  is  liable  for  the  costs  of  it.  Sometimes 
the  guardian  is  ordered  or  decreed  to  perform  a  duty  on  behalf 
of  the  infant :  his  refiisal  or  neglect  to  do  which  will  subject  him 
to  the  censure  of  the  Court.^ 

If  the  guardian  of  an  infant  defendant,  or  the  next  friend  of  an 
infant  'plaintiff,  does  not  do  his  duty,  or  other  sufficient  ground  be 
made  out,  the  Court  will  remove  him."  It  was  said  by  Sir  John 
Leach  V.  C.,'  that  infants  are  as  much  bound  by  the  conduct  of 
their  solicitor,  as  adults ;  thus,  an  issue  devisavit  vel  non  may,  it 
seems,  be  waived  on  the  part  of  the  infant.'  And  so,  although 
the  Court  usually  will  not,  where  infants  are  concerned,  make  a 
decree  by  consent,  without  an  inquiry  whether  it  is  for  their  bene- 
fit,^ yet  when  once  a  decree  has  been  pronounced  without  that 
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1  Ante,  pp.  160,  161. 

■2  Braithwaite's  Pr.  47. 

s  Colman  v.  Northcote,  2  Hare,  147 ;  7 
Jur.  628,  and  cases  there  referred  to. 

*  Knickerbocker  v.  De  Freest,  2  Paige, 
804.  It  is  the  special  duty  of  the  guardian 
ad  litem  to  submit  to  the  Court,  for  its  con- 
sideration and  decision,  every  question 
involving  the  rights  of  the  infant  affected 
by  the  suit.  lUd. ;  Dow  v.  Jewell,  21 N.  H. 
486,  487,  and  to  make  a  vigorous  defence 
of  the  interests  of  the  infant.  Sconce  v. 
Whitney,  12  111.  150;  Enos  v.  Capps,  12 
III.  255.  If  the  guardian  ad  litem  neg- 
lects his  duty  to  the  infant,  whereby  such 
infant  sustains  an  injury,  the  guardian 
will  not  only  be  punished  for  his  neglect, 
but  he  will  also  be  liable  to  the  infant  for 
all  the  damages  he  may  have  sustained 
thereby.  Knickerbocker  v.  De  Freest, 
supra. 

Where  a  jperson  consents  to  act  as 
guardian  ad  litem,  he  must  put  in  a  plead- 
ing; and  is  not  to  stop  the  plaintiif  by 
neglecting  it,  merely  because  ha  thinks 
his  wards  are  improper  or  unnecessa- 
ry parties.  Farmers'  Loan  and  Trust  Co. 
V.  Eeed,  3  Edw.  Ch.  414.  The  infant's 
answer  is  generally  confined  to  a  mere 
submission  of  his  rights  and  interests  in 


the  matters  in  question,  to  the  care  and 
protection  of  the  Court.  The  answer  in 
such  cases  generally  is,  that  the  infant 
knows  nothing  of  the  matter,  and  there- 
fore neither  admits  nor  denies  the  charges, 
but  leaves  the  plaintiff  to  prove  them  as 
he  shall  be  advised,  and  throws  himself 
upon  the  protection  of  the  Court.  Dow 
V.  Jewell,  21  N.  H.  487,  per  Gilchrist  C.  J. 

5  Hinde,  241.  Except  in  case  of  gross 
misconduct,  a  guardian  ad  litem  will  not 
be  ordered  to  pay  the  costs  of  a  suit  which 
he  has  defended  unsuccessfully.  Morgan 
V.  Morgan,  11  Jur.  N.  S.  233,  V.  C.  K., 

6  Russell  V,  Sharpe,  1  J.  &  W.  482. 
The  application  for  this  purpose  may  be 
made  by  summons;  for  forms,  see  Vol. 
HI.;  and  see  ante,  p.  71. 

t  Tillotson  V.  Hargrave,  3  Mad.  494; 
see  Morrison  v.  Monison,  4  M.  &  C.  216, 
226. 

8  Levy  V.  Levy,  3  Mad.  245. 

9  Dow  V.  Jewell,  21  N.  H.  486,  487; 
Mills  V.  Dennis,  3  John.  Ch.  368;  Mondey 
V.  Mondey,  1  V.  &  B.  223.  Neither  a 
default  nor  a  decree  pro  confesso  can  be 
taken  against  an  infant.  Enos  i>.  Capps, 
12  111.  255.  A  decree  cannot  be  entered 
against  an  infant  without  proof  to  sustain 
the  case.  Hamilton  ;;.  Gilman,  12  111.  260. 


164 


PEESONS  AGAnSrST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 


C;?.IV,§9. 

Jinding  de- 
ree  may  be 
nade  against 
nfant,  by 
onsentjwitli- 
ut  inquiry, 
bough  not 
dually  done. 


afant  bound 
y  decree ; 


ases  of  iraud, 
illusion,  or 
rror. 


[ow  decree 
apeached  in 
ich  case. 


(tat  is  error 
1  a  decree 
;aigst 

&nt. 


arol  demur- 
ng  at  Law; 


previous  step,  it  is  considered  as  of  the  same  authority  as  if  such 
an  inquiry  had  been  directed,  and  a  certificate  thereupon  made  that 
it  would  be  for  their  benefit.  In  the  same  manner,  an  order  for 
maintenance,  though  usually  made  after  an  inquiry,  if  made  with- 
out would  be  equally  binding.^  By  a  recent  order,^  it  is  provided 
that  any  consent  by  the  guardian  to  any  mode  of  taking  evidence 
or  other  procedure,  shall,  if  given  with  the  sanction  of  the  Court 
or  Judge  ia  Chambers,  have  the  same  efiect  as  if  the  infant  were 
not  imder  disability,  and  had  given  such  consent. 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Equity  as 
a  person  of  full  age;  therefore,  if  there  be  an  absolute  decree 
made  against  a  defendant  who  is  under  age,  he  will  not  be  per- 
mitted to  dispute  it,  unless  upon  the  same  grounds  as  an  adult 
might  have  disputed  it ;  such  as  fi-aud,  collusion,  or  error. 

To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  the 
infant  may  proceed,  either  by  a  bill  of  review,  or  supplemental 
bill  in  the  nature  of  a  bill  of  review ;  or  he  may  so  proceed  by 
original  bill.  He  may  also  impeach  a  decree,  on  the  ground  of 
error,  by  original  bUl ;  and  he  is  not  obliged,  for  that  purppse,  to 
wait  till  he  has  attained  twenty-one.' 

Among  the  errors  that  have  been  allowed  as  sufficient  grounds 
on  which  to  impeach  a  decree  against  an  infant,  is  the  circum- 
stance that,  in  a  suit  for  the  administration  of  assets  against  an 
infant  heir,  a  sale  of  the  real  estate  has  been  decreed  before  a 
sufficient  account  has  been  taken  of  the  personal  estate.*  And  so,  if 
an  account  were  to  be  directed  against  an  infant  in  respect  of  hia 
receipts  and  payments  during  his  minority,  such  a  direction  would 
be  erroneous.^  Another  ground  of  error  for  which  a  decree  against 
an  infant  may  be  impeached  is,  that  it  does  not  give  the  infant  a 
day  after  his  coming  of  age  to  show  cause  against  it,  in  cases 
where  he  is  entitled  to  such  indulgence.' 

It  was  an  established  rule  at  Common  Law,  that  in  all  actions 
for  debt  against  infant  heirs  by  specialty  creditors  of  their  an- 
cestors, either  party  was  entitled  to  pray  that  the  parol  might 
demur;  that  is,  that  the  proceedings  might  be  stayed  until  the 
heir  had  attained  his  full  age.'    This  rule  was  the  foundation  of  a 


&^ 


1  Wall  D^Bushby,  1  Bro.  C.  C.  484, 488; 
er  Gilchrist  C.  J.  in  Dow  v.  Jewell,  21 


.  H.  487 ;  and  see  Brook  v.  Mostvn,  10 
Jnr.  N.  S  554,  M.  E.;  ib.  1114;  13  'W.  E. 
115,  L.  JJ.,  33  Beav.  457;  2  De  G.  &  S. 
373,  417;  as  to  compromises  with  the 
Court's  sanction,  where  infants  are  in- 
tfirpstpfi 

2  Ord.  5  Feb.,  1861,  r.  24.  For  form  of 
summons  to  obtain  the  Judge's  sanction, 
see  Vol.  III. 


»  Eichmonde.  Taylenr,  1  P.  Wms.  737; 
Brook  V.  Mostyn,  vU  mp. 
*  Bennett  v.  Hamill,  2  Sch.  &  Lef.  566. 

6  Hindmarsh  v.  Soutbgate,  3  Euss.  324, 
327;  see  Stott  v.  Meanock,  10  W.  E.  605, 
bis,  L.  JJ. 

8  Bennett  v.  Hamill,  M  sup. ;  2  Kent 
(11th  ed,),  245,  246. 

7  3  Bla.  Com.  300;  Flasket  v.  Beeby,  4 
East,  485;  Com.  Dig.  Enfant,  (D)  8;  B. 
Pleas,  2  (E)  3. 
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similar  practice  in  Equity  in  like  cases ;  ^  so  that,  when  any  suit    Ch.  TV.  §  9. 

was  instituted,  either  by  a  specialty  creditor  or  by  a  simple  con-   ^~ — y ' 

tract  creditor,  the  equity  of  which  depended  upon  the  legal  liability  ?"^  adopted 
of  the  heir  to  pay  out  of  descended  assets  the  specialty  debts  of 
his  ancestor,  no  relief  could  be  obtained  against  the  heir  during 
his  minority,  but  the  decree  contained  a  direction  for  liberty  to 
apply  when  the  heir  should  have  atttained  his  full  age;  accom- 
panied, in  the  case  of  a  suit  by  a  simple  contract  creditor,  with  a 
declaration  of  the  right  to  have  the  assets  marshalled.  Courts  of 
Equity  did  not,  however,  confine  this  species  of  protection  i  to 
cases  precisely  similar  to  those  in  which  the  parol  could  demur  at 
Law ;  but,  by  a  kind  of  analogy,  they  adopted  a  second  rule,  by  and  extended 

I,-  ^     ■  r  J?        1  J  ^•^-  J    •        11  •       to  analogous 

which,  in  cases  oi  loreclosure  and  partition,  and  m  all  cases  m  casea. 
which  the  real  estates  of  an  infant  were  to  be  sold  or  conveyed 
under  a  decree  of  the  Court,  and  consequently  the  execution  of 
the  conveyance  was  necessarily  deferred,  the  infant  had  an  oppor- 
tunity, after  attaining  twenty-one,  to  show  cause  against  the 
decree.^  For  this  purpose,  a  provision  was  inserted  in  the  decree.  Day  given 
giving  the  infant  a  day  to  show  cause  against  it  within  a  certain  J,^^'*"^"'*' 
time  after  he  came  of  age.*  The  words  of  the  decree  in  such  oases 
were  as  follow :  "  And  this  decree  is  to  be  binding  on  the  defend- 
ant, the  infant,  unless  he,  on  being  served,  after  he  shall  have 
attaiaed  his  age  of  twenty-one  years,  with  subpoena  to  show  cause 
against  this  decree,  shall,  within  six  months  from  the  service  of 
such  subpoena,  show  unto  this  Court  good  cause  to  the  contrary."  * 
The  insertion  of  this  clause  in  a  decree  for  a  conveyance  by  an 
infant  of  his  estate,  was  so  strictly  insisted  upon  in  all  cases,  that 
the  omission  of  it  has  been  considered  as  an  error  in  the  decree.' 

By  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  the  rule  as  to  the  Parol  demnr- 
parol  demurring  was  abolished,  and  the  cases  in  which  the  clause 
giving  the  infant  a  day  to  show  cause  ought  to  be  introduced, 
were  materially  lessened  in  number;^  for  by  the  10th  section  of 
that  statute,  it  is  enacted,  that  from  and  after  the  passing  of  the 

1  Chaplin  v.  Chaplin,  3  P.  Wms.  86S;  Court  for  leave   and   direction.   Field  v. 
Lechmere  v.  Brasier,  2  J.  &  W.  287,  290;  Williamson,  4  Sandf.  Ch.  613. 
Soarth  v.  Cotton,  Ca.  t.  Talb.  198.  «  Seton,  685,  No.  2;  see  Dow  v.  Jewell, 

2  See  Price  i).  Carver,  3  M.  &  C.  162,  21  NN  H.  491. 
163.                                                             ■  5  Richmond  v.  Tayleur,  1  P.  Wms.  137. 

'  See  Harris  v.  Youman,  1  Hofif.  Ch.  An  absolute  decree    against    an  infant, 

178;  Wilkinson  v.  Oliver,  4  Hen.  &  M.  without  giving  him  day  after  he  comes 

450;    Shields  v.    Bryant,  3    Bibb,   525;  of  age  to  show  cause  against  it,  will  be 

Dow  V.  Jewell,  21  N.  H.  470;  Anderson  v.  reversed.     Beeler  v.  Bullitt,  4  Bibb,  11 

Irvine,  11  B.  Mon.  341;  Coles.  Miller,  32  Passmore  d.  Moore,  1  J.  J.  Marsh.  591 

Miss.  (3  Geo.)  89.    Where  a  decree  against  Jones  v.    Adair,  4    J.    J.  Marsh.    220 

an  infant  defendant  permits  him  to  show  Arnold  v.  Voorhies,  4  J.  J.  Marsh.  607 

cause  within  a  certain  time  after  he  comes  Searey  v.  Morgan,  4  Bibb.  96 ;  Wright  v, 

of  age,  why  the  decree  should  not  been-  Miller,  4  Barb.   (S.   C.)   600;    CoiEn  o. 

forced,  he  cannot  assail  the  decree  in  any  Heath,  6  Met.  76. 

manner  he  may  choose,  without  regard  to  6  gee  2  Macpherson  (Lond.  ed.  1842), 

the  cnurse  of  practice  pursued  by  adult  360,  361,  411. 
defendants,  but  he   must  apply  to  the 


rei  abolished. 
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Act,  where  any  action,  suit,  or  other  proceeding  for  the  payment 
of  debts,  or  any  other  purpose,  shall  be  commenced  or  prosecuted 
by  or  against  any  infant  under  the  age  of  twenty-one  years,  either 
alone  or  together  with  any  other  person  or  persons,  the  parol  shall 
not  demur;  but  such  action,  suit,  or  other  proceeding  shall  be 
prosecuted  and  carried  on  in  the  same  manner,  and  as  effectually, 
as  any  action  or  suit  could  before  the  passing  of  the  Act  be  carried 
on  or  prosecuted  against  any  infant,  where,  according  to  law,  the 
parol  did  not  demur;  and  by  the  11th  section,  the  Court  was 
enabled,  in  suits  for  the  payment  of  the  debts  of  a  deceased  per- 
son, to  compel  an  infant  to  convey .■^ 

One  effect  of  this  power  was,  that  in  decrees  for  the  sale  of 
estates  for  the  payment  of  debts,  the  provision,  giving  the  infant 
a  day  to  show  cause,  was  omitted.  It  appears,  however,  that 
although  the  power  given  by  the  statute  was,  as  to  these  particular 
suits  for  the  payment  of  debts,  considered  a  sufficient  reason  for 
omitting  the  clause  in  question,  yet,  in  all  other  decrees,  where  a 
conveyance  was  required  from  an  infant,  the  law  remained  as 
before ;  and  the  practice  of  giving  the  infant  a  day  to  show  cause, 
therefore,  remained  the  same.^ 

It  seems  to  have  been  intended  by  the  30th  section  of  the 
Trustee  Act,  1850,^  to  obviate  the  necessity  of  inserting  in  such 
decrees  the  clause  giving  the  infant  a  day  to  show  causq;*  that 
section  extends  to  all  cases  where  a  decree  for  the  conveyance 
of  lands  may  be  made  by  a  Court  of  Equity;  and  with  respect 
to  all  such  cases,  it  enables  the  Court  to  carry  its  decrees  into 
effect,  by  orders  vesting  the  estates  and  interests  of  infants  and 
other  persons  under  legal  disabilities,  in  the  persons  to  whom  the 
conveyance  is  to  be  made.  Accordingly,  in  the  case  of  Bowra  v. 
Wright,^  which  was  a  partition  suit.  Sir  J.  L.  Knight  Bruce  V.  C. 
made  an  order,  declaring  that,  after  the  partition  should  have 
been  made,  an  infant  defendant  would  be  a  trustee  within  the 
Trustee  Act  as  to  the  other  parties.  The  effect  of  such  an  order 
is,  that  the  aggregate  estate  may  be  vested  according  to  the  par- 
tition sanctioned  by  the  Court,  instead  of  postponing  the  con- 
veyances until  the  infant  shall  have  attained  twenty-one,  and 
shall  have  had  opportunity  of  showing  cause  against  the  decree. 
And  it  is  presumed  that,  in  all  cases  where  a  conveyance  is  re- 


1  Brook  V.  Smith,  2  E.  &  M.  73 ;  and 
the  infant  may  be  attached.  Thomas  v. 
Gwynne,  8  Beav.  312. 

2  Price  V.  Carver,  3  M.  &  C.  157,  163; 
and  see  Scholefield  v.  Heafield,  7  Sim. 
669;  Ball  v.  Harris,  8  Sim.  498;  1  Jur. 
706;  Affd.  4  M.  &  C.  264;  3  .lur.  140; 
Huttou  V.  Mayne,  3  Jo.  &  Lat.  686;  Jones 
V.  Harris,  8  Ir.  Eq.  66. 


«  13&.UVie.  c.  60. 

*  Headlam's  Trustee  Acts,  p.  59. 

s  4  De  G.  &  S.  265;  15  Jur.  881;  see 
also  Shepherd  ».  Churchill,  26  Beav.  21 ; 
Be  BlOomar,  2  De  6.  &  J.  88 ;  Singleton 
V.  Hopkins,  1  Jur.  N.  S.  1199,  V.  0.  S.; 
see,  however,  Hancock  v.  Hancock,  Seton, 
577,  822. 
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quired  from  an  infant,  the  section  above  referred  to  will  apply,    Ch.  rv.  §9. 
and  it  will  no  longer  be  necessary  to  insert  in  the  decree  the 
direction,  giving  the  infant  a  day  to  show  cause  after  he  shall  have 
attained  twenty-one. 

Besides  the  cases  in  which  a  conveyance  was  required  from  an  Day  to  show 
infant,  there  was  one  case  in  which  the  decree  was  not  made  cause  still 

...  .  given  by  de- 

ahsolute  against  him  until  he  had  attained  twenty-one,  namely,  cieeonalegal 
the  case  of  a  legal  foreclosure ;  ^  and  it  appears  that,  in  this  case,  ™®''  oaure; 
it  is  still  necessary  to  insert  in  the  decree  a  clause  allowing  the 
infant  (six  months  after  he  comes  of  age)  to  show  cause  against 
the  decree.^  It  is  to  be  observed,  however,  that,  in  cases  of  fore- 
closure, the  only  cause  which  can  be  shown  by  the  defendant  is 
error  in  the  decree ;  and  it  has  been  held,  that  he  may  not  unravel 
the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mortgage 
by  paying  what  is  due.' 

The  clause  giving  the  infant  a  day  to  show  cause  against  a  And  by  the 
decree  of  foreclosure  after  attaining  twenty-one,  must  be  inserted  foj^g^io°g^ 
in  the  order  for  making  the  decree  absolute,  as  well  as  in  the  absolute, 
original  decree ;    and  in    Williamson  v.    Gordon,^  an  order  was 
made,  upon  motion,  for  varying  a  decree,  in  which  the  clause  had 
been  omitted,  by  directing  its  insertion. 

It  was  said  by  the  Court  in  Booth  v.  Hich,^  that  where  there  is   Where  sale 
an  infant  defendant  to  a  bill  of  foreclosure,  the  proper  way  is  to  iifs*tead'of 
decree  the  lands  to  be  sold  to  pay  the  debt,  and  that  such  a  sale  foreclosure, 
would  bind  the  infant ;  but  in  Goodier  v.  Ashton,^  Su"  William 
Grant  M.  R.  said  that  the  modern  practice  was  to  foreclose  infants, 
and  refused  to  refer  it  to  the  Master  to  inquire  whether  a  sale 
would  be  for  the  benefit  of  the  infant.    In  a  subsequent  case,  how- 
ever, Lord  Eldon  said,'  it  would  be  too  much  to  let  an  infant  be 
foreclosed  when,  if  the  mortgagee  would  consent  to  a  sale,  a  sur- 

1  Booth  V.  Eioh.  1  Vera.  295 ;  William-  subpoena.  2  Kent  (11th  ed. ),  245 ;  Jackson 
son  «.  Gordon,  19  Ves.  114;  Anon.,  Mos.  d.  Turner,  5  Leigh,  119;  Mills  ».  Dennis, 
66;  Bennett  v.-  Edwards,  2  Vern.  392;  3  John.  Ch.  367;  Dow  v.  Jewell,  21  N". 
Price  V.  Carver,  3  M.  &  C.  161.  H.  470,  491.     Unless  the  rule  is  dispensed 

2  Newbury  v.  Marten,  15  Jur.  166,  V.  with  by  Statute  regulations  in  specific 
C.  Ld.  C. ;  Yates  v.  Crewe,  Seton,  685;  instances,  as  in  partition  and  foreclosure, 
and  see  ib,  689;  but  see  Fisher  on  Mort-  it  is  the  rule  in  New  York,  that  an  infant 
gages,  631.  is  to  have  six  months  after  coming  of  age, 

8  Mallack  d.  Galton,  3  P.  Wms.  352;  to  show  cause  ao;ainst  a   decree.      This 

Lyne  v.  Willis,  ib.  n.  [B] ;  Bishop  of  Win-  must  be  done  whenever  the  inheritance  is 

Chester  v.  Beavor,  3  ves.  314,  317.    This,  bound.    The  right  of  the  parol  to  demur 

however,    must    not    be    understood   as  is  abolished  by  S'atute  in  New  York,  in 

applying  to  cases  where  the  decree  has  all  cases  of  descent  and  devise.    Harris 

been  obtained   by  fraud,  or  where   the  ».  Youman,  1  Hoff.  Ch.  178;   see  Fields, 

infant  claims  by  a  title  paramount  to  the  Williamson,  4  Sandf.  Ch.  613.    But  the 

mortgage;   see  post,  172.     In  decrees  of  rule   giving   an  infant  a   day  after   his 

foreclosure    against   an  infant,   there  is,  coming  of  age. is  still  in  force.     Coffin  v. 

according  to  the  old  and  settled  rule  of  Heath,  6  Met.  81. 

practice  in  Chancery,  a  day  given  when  *  19  Ves.  114. 

he  comes  of  age,  usually  six  months,  to  ^  1  Vern.  295. 

show  cause  against  the  decree,  and  make  6  18  Ves.  84. 

a  better  defence,  and  he  is  entitled  to  be  7  Mondey  v.  Mondey,  1  Ves.  &  B.  223. 
called  in  for  that  purpose  by  process  of 


X J2ixi.cv^x^ o    .a.\jr.A j.x^ ox      tt siyjiji.    j*.     o u xx     j.u..£a. j, 


XJ-U      XJ.^OXXXUXJl<l^( 


i.IY.§9.S 


solute 
;ree  of 
jclosure  at 
rang, 
ere  secu- 
r  deficient. 


art  cannot, 

ier  ordi- 

y juiis- 

tion,  sell 

mt's 

ate,  merely 

hisbenefit. 


plus  might  be  got  of  perhaps  4000?.,  considered  as  real  estate  for 
the  benefit  of  the  infant.  His  Lordship  accordingly  made  a  decree, 
by  which  it  was  referred  to  the  Master,  to  inquire  and  report 
whether  it  would  be  for  the  benefit  of  the  infant  that  the  estate 
should  be  sold.  In  that  case,  the  reference  was  to  be  made  only 
in  case  the  mortgagee  consented ;  and  the  same  appears  to  have  been 
the  order  in  Pace  v.  Marsden ;  ^  but  in  'Wakeham  v.  Lome,  and 
Mamond  v.  JBradley,^  like  decrees  appear  to  have  been  made,  with- 
out its  being  stated  that  they  were  made  by  consent,  or  even  that 
a  sale  was  prayed.  It  is  to  be  observed,  also,  that  in  those  cases, 
as  well  as  ia  Pace  v.  Marsden,  the  decree  was  made  for  a  sale, 
without  a  previous  reference  to  inquire  whether  it  would  be  for 
the  benefit  of  the  infant.  In  Pace  v.  Marsden,  however,  it  seems 
that  a  sale  was  prayed  by  the  bill.  In  Price  v.  Carver^  Lord 
Cottenham  seems  to  have  suggested,  that  a  decree  for  sale  was  the 
proper  course,  as  against  an  infant  defendant ;  and  in  the  event  of 
such  a  decree,  it  would  appear  that  no  day  to  show  cause  is  given.* 
Now,  however,  in  all  foreclosure  suits,  the  Court  is  empowered,  if 
it  thinks  fit,  to  direct  a  sale,  instead  of  a  foreclosure ;  ^  and  where 
it  is  for  the  benefit  of  the  infant,  it  is  the  practice  to  do  so."  Where 
the  value  of  the  mortgaged  property  was  clearly  less  than  the 
amount  due  to  the  mortgagee,  the  Court,  at  the  hearing,  made  an 
absolute  decree  for  foreclosure  against  an  infant  defendant,  upon 
the  plaintifi''s  paying  the  infant's  costs.' 

Mere  irregularities  and  errors  in  the  proceedings  of  the  Court 
will  not  invahdate  a  sale,  or  prevent  a  good  title  from  being  made 
under  a  decree ;  °  it  seems,  however,  that  if  there  is  a  material 
error  in  substance,  as  well  as  in  words  and  form,  a  purchaser  may 
object  to  the  title,  and  the  Court  will  discharge  him  from  his  con- 
tract. Thus,  in  the  case  of  Calvert  v.  Godfrey^  where  a  sale  of  an 
infant's  estate  was  ordered,  merely  because  it  was  beneficial  to  the 
infant,  and  without  there  being  any  person  who  had  a  right  to  call 

1  Seton,  27B,  1st  ed. 

2  lUd. 

8  3  M.  &  C.  157, 161. 
4  Scholefield  ».  Heafield,  7  Sim.  669;  8 

Sim.  470;  Davis  v.  Dowding,  2  Keen,  245. 
6  16  &  16  Vic.  c.  86,  §  48;  and  see 
Hurst  V.  Hurst,  16  Beav.  372 ;  Powell  v. 
Eobins,  7  Sumner's  Ves.  211,note{l),  and 
cases  cited ;  Harris  u.  Harris,  6  Gill  &  J. 
Ill;  Davis  «.  Dowling,  2  Keen,  245; 
Garland  v.  Living,  1  Eand.  396 ;  Coger  v. 
Coger,  2  Dana,  270,  in  reference  to  the 
circumstances  under  which  Courts  will 
decree  a  sale  of  the  lands  descended  to 
infants.  In  Mills  v.  Dennis,  3  John.  Ch. 
367,  which  was  a  bill  for  foreclosure  of  a 
mortgage,  Mr.  Chancellor  Kent  observed, 
"  The  practice  with  us  has  been  to  sell, 
and  not  to  foreclose,  as  well  where  infants, 
as  where  adults  are  concerned.     I  think 


this  course  must  generally  be  most  bene- 
ficial to  the  infants  as  well  as  to  the  cred- 
itors ;  and  there  can  be  no  doubt  of  the 
authority  of  the  Court  to  pursue  it."  In 
case  of  a  decree  for  the  sale  of  the  mort- 
gaged premises,  the  decree,  it  is  under- 
stood, will  bind  the  infant.  Mills  v. 
Dennis,  3  John.  Ch.  367,  369 ;  2  Kent  (11th 
ed.),  245. 

6  Mears  v.  Best,  10  Hare,  App.  51 ;  Siff- 
kin  V.  Davis,  Kay,  App.  21. 

7  Croxon  v.  Lever,  10  Jnr.  N.  S.  87; 
12  W.  E.  237,  M.  E.,  following  Billson  v. 
Scott,  Seton,  686,  V.  C.  W.   ' 

8  Calvert  v.  Godfrey,  6  Beav.  97,107; 
Baker  v.  Sowter,  10  Beav.  343,  348. 

9  6  Beav.  97,  109.  Now,  however,  the 
Court  has  statutory  power  to  sell  infants' 
settled  estates;  see  poii.  Chap.  XLV.  §  6. 
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■upon  the  Court  to  sell  the  estate  for  the  satisfaction  of  a  claim  or 
debt,  Lord  Langdale  M.  R.,  considering  that  such  an  order  was  not 
within  the  jurisdiction  of  the  Court,  allowed  an  objection  to  the 
title,  made  in  consequence  of  the  irregularity  of  the  decree. 

Where  an  answer  is  put  in  on  behalf  of  an  infant,  it  is  put  in 
upon  the  oath  of  the  person  appointed  his  guardian ; '  but  the  infant 
is  not  bound  by  such  answer,  and  it  cannot,  be  read  against  him  :  ^ 
the  true  reason  of  which  is,  because  in  reality  it  is  not  the  answer 
of  the  infant,  but  of  the  guardian,  who  is  the  person  sworn,  and 
not  the  infant ;  and  the  infant  may  know  nothing  of  the  contents 
of  the  answer  put  in  for  him,  or  may  be  of  such  tender  years  as 
not  to  be  able  to  judge  of  it.*  This  being  the  case,  it  would  be 
useless,  and  occasion  unnecessary  expense,  to  call  upon  an  infant 
to  put  in  a  fiill  answer  to  the  plaintiff's  bill ;  *  and  it  is,  therefore, 
held,  that  exceptions  will  not  Ue  in  the  answer  of  an  infant,  for 
insufSciency.'' 

It  is  not  now  the  practice  to  require  any  answer  from  an  infant. 
Formerly,  when  an  answer  from  every  defendant  was  necessary, 
an  infant's  answer  was  generally  confined  to  a  mere  submission  of 
his  rights  and  interests  in  the  matters  in  question  in  the  cause  to 
the  care  and  protection  of  the  Court ;  '  the  infant  might,  however, 
state  in  his  answer  any  thing  which  he  meant  to  prove  by  way  of 
defence ; '  and  he  may  now  file  a  voluntary  answer  for  this  pur- 
pose,°  whenever  it  is  for  his  benefit  so  to  do,  as  in  many  cases  it 
may  be ;  ^  but  whatever  admissions  there  may  be  in  the  answer, 
or  Avhatever  points  may  be  tendered  thereby  in  issue,  it  appears 


1  Ld.  Eed.  314.  The  order  appointing 
the  guardian  must  be  produced  to  the 
person  before  whom  the  answer  is  sworn, 
Ord.  VII.  4.  Where  a  guardian  ad  Uttm 
has  been  appointed,  an  order  may  be 
obtained,  on  a  petition  of  course,  by  the 
plaintiff,  to  file  an  infant's  answer  without 
oath,  or  without  oath  or  signature  of  his 

f'uardian.    For  form  of  petition,  see  Vol. 
II. 

2  2  Kent  (11th  ed.),  245;  Leggett  v. 
Sellon,  3  Paige,  84;  James  v.  James,  4 
Paige,  115 ;  Stephenson  v.  Stephenson,  6 
Paige,  853 ;  Rogers  v.  Cruger,  7  John.  681 ; 
Bulkley  v.  Van  Wyclc,  5  Paige,  536; 
Stewart  v.  Duvall,  7  Gill  &  J.  180;  Bank 
of  Alexandria  v.  Patton,  1  Eob.  (Va.) 
600;  Grain  v.  Parker,  1  Carter  (Ind.),  74. 
It  is  the  duty  of  the  Court  to  see,  that  the 
rights  of  an  infant  are  not  prejudiced  or 
abandoned  by  the  answer  of  his  guardian. 
Barret  v.  Oliver,  7  Gill  &  J.  191.  An  in- 
fant is  not  bound  by  a  guardian's  waiver 
of  service  of  process.  Eobbins  v.  Robbins, 
2  Carter,  74;  Lenox  v.  Netrebe,  1  Hemp. 
251. 

The  answer  of  an  infant  bj^  his  guardian 
ad  litem,  is  not   evidence  in  his  favor, 


although  it  is  responsive  to  the  bill,  and 
sworn  to  by  the  guardian  ad  litem.  Bulk- 
ley  V.  Van  Wyck,  5  Paige,  536 ;  Stephen- 
son V.  Stephenson,  6  Paige,  353.  A 
plaintiff  cannot  in  any  form  of  pleading 
compel  an  infant  to  become  a  witness 
against  himself.  Bulkley  v.  Van  Wyck, 
wi  supra. 

s  Wrottesley  v,  Bendish,  3  P.  Wms. 
236;  see  Hough  v.  Dovle,  8  Blackf.  300; 
Hough  V.  Canby,  8  BlHckf.  301. 

*  Strudwick  v.  Pargiter,  Bunb.  338. 

6  Copeland  v.  Wheeler,  4  Bro.  C.  C. 
256;  Lucas  v.  Lucas,  13  Ves.  274;  Ld. 
Eed.  315;  Leggett  v.  Sellon,  3  Paige,  84; 
Bulkley  v.  Van  Wyck,  5  Paige,  536. 

6  Mills  V.  Dennis,  3  John.  Ch.  367,  368 ; 
Dow  V.  Jewell,  21  N.  H.  470,  486,  487. 

7  Per  Eichardi,  C.  B.,  in  Attorney- 
General  V.  Lambirth,  5  Pri.  398. 

8  For  formal  parts  of  an  infant's  An- 
swer, see  Vol.  III. 

3  Lane  v.  Hardwicke,  9  Beav.  148.  Ord. 
XIII.  1,  empowering  the  plaintiff  to  file  a 
traversing  note  in  default  of  answer,  does 
not,  it  seems,  apply  to  an  infant  defendant. 
Emery  v.  Newson^  10  Sim.  664. 
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Ch.  IV.  §  9. 
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;atisfied  with 
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lie  another 
m  coming  of 
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that  the  plaintiff  is  not  in  any  degree  exonerated  from  his  duty 
in  proving,  as  against  the  infant,  the  whole  case  upon  which  he 
relies.-' 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  an 
infant  defendant,  and  the  infant  comes  of  age,  and  is  dissatisfied 
with  the  defence  put  in  by  his  guardian,  he  may  apply  to  the  Court 
for  leave  to  amend  his  answer,  or  to  put  in  a  new  one ;  ==  and  it 
seems  that  this  privilege  applies  as  well  after  a  decree  has  been 
made  as  before.^ 

An  infant,  however,  wishing -to  make  a  new  defence,  must  apply 
to  the  Court  as  early  as  possible  after  attaining  twenty-one  ;  for  if 
he  is  guilty  of  any  laches,  his  application  will  be  refused.* 

The  same  reasons  which  prevent  an  infant  from  being  bound  by 
his  answer,  operate  to  prevent  his  being  bound  by  admissions  in 
any  other  stage  of  proceeding,  unless  indeed  such  admissions  are 
for  his  benefit.  Thus,  it  was  held  that,  where  an  infant  is  con- 
cerned, no  case  could  be  stated  by  the  Court  of  Chancery  for  the 
opinion  of  a  Court  of  Law  :  because  an  infant  would  not  be  bound 
by  the  admissions  in  such  case.^  Upon  the  same  principle  it  has 
been  held,  that  an  infant  is  not  bound  by  a  I'ecital  in  k  deed  exe- 
cuted during  infancy." 

The  consequence  of  this  rule  is,  that  where  there  are  infant 
defendants,  and  it  is  necessary,  in  order  to  entitle  the  plaintifi"  to 
the  relief  he  prays,  that  certain  facts  should  be  before  the  Court, 
such  facts,  although  they  might  be  the  subject  of  admission  on  the 
part  of  adults,  must  be  proved  against  the  infants.'    For  the  same 


1  Holden  v.  Hearn,  1  Beav.  445,  45B;  3 
Jur.  428;  Mills  v.  Dennis,  3  John.  Ch. 
36r,  368;  2  Kent  (llth  ed.),  245;  Winston 
V.  Campbell,  4  Hen.  &  M.  477 ;  Massie  v. 
Donaldson,  8  Ohio,  377. 

2  Stephenson  v,  Stephenson,  6  Paige, 
353;  James  v.  James,  4  Paige,  115.  An 
infant  defendant  does  not  lose  his  right  to 
object  to  the  jurisdiction  of  the  Court  at 
the  hearing,  upon  the  ground  that  the 
remedy  is  at  Law,  although  his  guardian 
ad  litem  has  omitted  to  raise  such  objec- 
tion in  his  answer.  Bowers  v.  Smith,  10 
Paige,  193. 

Where  the  infant  under  leave  does 
amend  his  answer,  or  puts  in  a  new  one, 
on  coming  of  age,  the  plaintiff  may  amend 
his  bill,  and  may  waive  an  answer  under 
oath  by  the  infant  so  coming  of  age. 
Stephenson  v.  Stephenson,  6  Paige,  353. 

s  Kelsall  v.  Kelsall,  2  M.  &  K.  409,  416 ; 
Snow  V.  Hole,  IB  Sim.  161;  10  Jur.  347; 
Codrington  v.  Johnstone,  cited  1  Smith 
Pr.  275;  Seton,  685. 

4  Bennet ».  Leigh,  1  Dick.  89.  In  the 
case  of  Bennet  v.  Lee,  2  Atk.  487,  and 
529,  referred  to  in  the  margin  of  1  Dick. 
89  as  S.  C,  the  application  was  made 
during  the  infancy,  see  post,  174 ;  and  see 


Cecil  V.  Lord  Salisbury,  2  Tern.  224; 
Mason  v,  Debow,  2  Hayw.  178;  Morris 
V.  Morris,  11  Jur.  260,  V.  C.K.  B.;  Mony- 
pennv  v.  Dering,  4  De  G.  &  J.  175;  6 
Jur.  'N.  S.  661. 

5  Hawkins  v.  Luscombe,  2  Swanst.  392; 
but  it  was  done  in  Walsh  v.  Trevannioa, 
16  Sim.  178;  12  Jur.  547. 

6  Milner  v.  Lord  Harewood,  18  Ves. 
274. 

'  Wilkinson  v.  Beal,  4  Mad.  408;  see 
also  Quantock  v.  Bullen,  5  Mad.  81,  where 
the  Court  refused  to  allow  evidence,  taken 
before  the  infants  were  made  parties,  to 
be  read  against  them;  but  see  Baillie 
V.  Jackson,  10  Sim.  167,  as  to  accounts; 
and  see  Jebb  v.  Tugwell,  20  Beav.  461. 
In  Mills  V.  Dennis,  3  John.  Ch.  367,  which 
was  a  suit  for  foreclosure,  it  was  held,  that 
there  could  be  no  valid  decree  against  an 
infant,  by  default,  nor  on  his  answer  by 

fuardian;  but  the  plaintiff  must  prove  his 
emand  in  Court,  or  before  a  niaiter,  and 
the  infant  will  have  a  day  in  Cuurt,  after 
he  comes  of  age,  to  show  error  in  the 
decree.  See  Massie  v,  Donaldson,  8  Ohio, 
377;  Walton  e.  Coulson,  1  McLean,  125; 
Chalfant  t).  Monroe,  3  Dana,  35;  Dow». 
Jewell,  21  N.  H.  486,  487. 


INFANTS.  171 

reason,  where  a  will  relating  to  real  estate  is  to  be  established  in    Ch.  iv.  §  9. 

Chancery,  and  the  heir-at-law  is  an  infant,  it  is  always  necessary   ' c — — ' 

to  establish  the  due  execution  of  the  will  by  the  examination  of 
witnesses. 

From  the  report  of  the  cases  of  Cartwright  v.  Oartwright,  and 
Sleeman  v.  Sleeman^  in  Mr.  Dickens's  Reports,''  it  seems  to  have 
been  held,  that  where  the  heir-at-law  in  an  original  suit,  being 
adult,  had  by  his  answer  admitted  the  due  execution  of  the  will, 
but  died  before  the  cause  was  brought  to  a  hearing,  leaving  an 
infant  heir,  who  was  brought  before  the  Court  by  revivor,  the  will 
must  be  proved  per  testes  against  the  infant  heir.  But  in  lAvesey  iniant  heir 
V.  Livesey^  Sir  John  Leach  M.  R.  held,  that  the  circumstance  of  ad™ission  of 
the  first  heir  having  admitted  the  will,  ijpndered  it  unnecessary  to  his  ancestor. 
prove  it  against  the  infant ;  and  in  a  subsequent  case,'  Sir  Lancelot 
Shadwell  V.  C.  expressed  himself  to  be  of  the  same  opinion  as  the 
Master  of  the  Rolls,  and  said  that  he  had  referred  to  the  entries  of 
the  cases  of  Sleeman  v.  Sleeman,  and  Gartwright  v.  Cartwright,  in 
the  Registrars'  book  ;  and  that  with  respect  to  the  former,  no  such 
thing  as  is  mentioned  by  the  reporter  appears  to  have  taken  place, 
but  the  original  heir  having  admitted  the  will,  the  Court  estab- 
lished it ;  and  with  respect  to  the  latter,  all  that  was  stated  was, 
that  on  hearing  the  will  and  proofs  read  (not  saying  what  proofs), 
the  Court  declared  that  the  will  ought  to  be  established.* 

Where  an  infimt  has  a  day  given  him  by  the  decree,  to  show  Svbpmna  to 
cause  against  it,  the  process  served  upon  him  at  his  coming  of  age  ^^°J  f^^^ 
is  a  writ  oi  subpoena,  which  is  a  judicial  writ.^  decree; 

The  subpoena  will  be  sealed  upon  its  mere  presentation,  and  How  sealed; 
without  production  of  the  decree  or  order  referred  to  in  it ;  and 
need  not  be  served  personally.^     It  is  served  by  delivering  a  copy  and  served. 
thereof,  and  of  the  indorsement,  to  the  late  infant  personally,  or  to 
his  servant,  or  some  member  of  his  family,'  at  his  dwelling-house, 
or  usual  place  of  abode,  and  at  the  same  time  producing  the  origi- 
nal subpoena?    If  service  cannot  be  thus  effected,  an  application   Substituted 
may  be  made  to  the  Court,  by  ex  parte  motion,^  supported  by  affi-  s^^''^'^- 
davit,  to  direct  some  other  mode  of  service.*"   If  the  order  be  made, 
a  copy  of  it  must  be  served  with  the  subpoena,  in  the  manner  pre- 
scribed by  the  order. 

1  2  Dick.  545,  787.  for  forms  of pr(scipe  and  indorsement,  see 

2  Cited  4  Sim.  182.  Vol.  III. 

8  Loclc  V.  Foote,  i  Sim.  132.  6  Braithwaite's  Pr.  266,  267. 

*  See  aI«o  Robinson  v.  Cooper,   4  Sim.  '  Sucli  member  should  be  an  inmate  of 

131.     Such  a  statement  by  an  ancestor  the  house.    Edgson  v,  Edgson,  3  De  G.  & 

plaintiiF,  in  a  bill,  is  an  admission  binding  S.  629. 

on  his  infant  heir.  Rollings  v.  Kirkby,  15  8  See  Ord.  X.  1 ;  XXVIII.  6. 

Sim.  183.  ^  For  form  of  motion  paper,  see  Vol. 

6  2  Kent  (11th  ed.),245,  and  note;  Dow  III. 

V.   Jewell,  21  'N.  H.  491.    For  form    of  M  See  Ord.  X.   2;  Elcock  v.  Glegg,  2 

writ,  see  Ord.  Sched.  E.  6;  and  Vol.  III.;  Dick.  764. 
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PERSONS   AGAINST   WHOM   A   SUIT   MAY   BE   INSTITUTED. 


Ch.  IV.  §  9. 


Duration  of 
ttiiposTia. 
How  decree 
made 
absolute. 


What  cause 
maybe  shown 
against  de- 
cree :  in  cases 
of  foreclosure. 


Where 
infant's  title 
paramount 
ihemortgage. 


The  service  of  the  subpoena  will  be  of  no  validity,  if  not  made 
within  twelve  weeks  after  the  teste  of  the  writ.^ 

If,  after  service  of  the  subpoena  to  show  cause,  the  party  does 
not  appear  within  the  time  limited,  the  decree  will  be  made  abso- 
lute, without  entering  an  appearance  for  him,^  upon  an  ex  parte 
motion,  supported  by  an  affidavit  of  service  of  the  subpoeivx,  evidence 
that  the  infant  is  of  age,  and  the  Eegistrar's  certificate  of  no  cause 
shown.' 

It  is  said  above,^  that  in  cases  of  foreclosure,  the  only  cause 
which  can  be  shown  by  an  infant  after  attaining  twenty-one, 
against  making  the  decree  absolute,  is  error  in  the  decree,  and  that 
he  will  not  be  permitted  to  unravel  the  account,  nor  even  to 
redeem  the  mortgage  on  paying  what  is  due.  This  strictness, 
however,  must  not  be  understood  as  applying  to  cases  in  which 
fraud  or  collusion  has  been  made  use  of  in  obtaining  the  decree.^ 
Neither,  it  is  apprehended,  will  the  above  rule  apply  to  cases  where 
the  title  claimed  by  the  infant  is  paramount  the  mortgage.  Thus, 
in  a  case  where  an  estate  had  been  conveyed  to  the  great-uncle  and 
grandfather  of  the  infant,  as  joint-tenants  in  fee,  and  upon  the 
death  of  the  great-uncle,  the  grandfather,  being  the  survivor,  had 
mortgaged  the  estate,  and  died,  leaving  the  infant  his  heir-at-law : 
upon  a  bill  filed  by  the  mortgagee  against  the  infant  to  foreclose, 
the  infant  stated  in  his  answer  that  the  estate  had  been  purchased 
and  paid  for  by  his  great-uncle,  who  devised  the  same  to  his  grand- 
father for  life,  with  remainder  to  his  heirs  in  tail,  and  so  claimed 
the  estate  as  heir  in  tail  by  a  title  paramount  the  mortgage ;  but 
the  Court  decreed  an  account,  and  that  the  defendant  should  re- 
deem or  be  foreclosed,  unless  he  showed  cause  within  six  months 
after  he  came  of  age,  on  the  ground  that  the  grandfather  being  by 
the  deed  joint-tenant  in  fee  with  his  brother,  whom  he  survived, 
must  have  appeared  to  the  mortgagee  to  have  a  good  title.  The 
infant,  however,  when  he  came  of  age,  upon  being  served  with  a 
stcbpoena  to  show  cause,  moved  for  leave  to  amend  his  defence,  by 
putting  in  a  new  answer,  and  swore  that  he  believed  he  could 
prove  that  the  mortgagee  had  notice  of  the  trust  for  his  great- 
uncle  at  the  time  he  lent  the  money,  which  was  a  point  not  insisted 
upon  in  his  former  answer ;  and  the  Court  made  the  order."  The 
reason  of  this  distinction  between  the  case  of  a  claim  by  the  infant 
paramount  the  moitgage,  and  that  of  a  claim  subject  to  the  mort- 
gage, is  obvious ;  for  in  the  latter  case,  it  will  be  presumed  that  the 
Court  would  not  have  made  the  decree  had  it  not  been  satisfied 


1  Ord.  XXVIII.  9. 

2  Glib.  For.  Rom.     160  j    Wharam    tJ. 
Broughton,  1  Ves.  S.  186. 

s  SeeSeton,  685;  Hinde,  436,  440.     For 
forms  of  orders  absolute,  see  Seton,  685, 


689;   and  for  forms  of  motion  paper  and 
affidavit,  see  Vol.  III. 

*  Anie,  p.  167. 

6  Loyd  V.  Mansel,  2  P.  Wms.  73. 

°  Anon.,  Kos.  66. 
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that  the  mortgage  was  properly  executed,  and,  therefore,  it  would    Ch.  iv.  §  9. 

not  be  reasonable  to  allow  a  party,  claiming  subject  to  that  deed,   ' ^ ■ 

to  disturb  the  title  which  the  mortgagee  had  acquired  under  it ; 
but  in  the  former  case,  the  mortgage  may  have  been  properly 
executed,  and  the  account  taken  under  it  may  have  been  perfectly 
correct,  and  yet  the  mortgagor  may  not  have  had  a  title  to  make 
the  mortgage :  in  which  case,  it  would  not  be  just  to  preclude  the 
infant  from  an  opportunity  of  establishing  a  case  which,  from  the 
cii'cumstance  of  its  not  having  been  insisted  upon  in  the  infant's 
answer,  was  not  properly  submitted  to  the  decision  of  the  Court  at 
the  time  the  decree  was  pronounced. 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to  show  Grounds"  on 
cause  against  making  a  decree  absolute,  be  may  either  impeach  the  ^peachaWte! 
decree  on  the  ground  of  fraud  or  collusion  between  the  plaintiff 
and  his  guardian,  or  he  may  show  error  in  the  decree.  He  may 
also  show  that  he  had  grounds  of  defence  which  were  not  before 
the  Court,  or  were  not  insisted  upon  at  the  hearing,  or  that  new 
matter  has  subsequently  been  discovered,  upon  which  the  decree 
may  be  shown  to  be  wrong.^ 

If  the  late  infant  seeks  to  controvert  the  decree  on  the  ground  How  cause 
of  fraud  or  collusion,  he  is  not  bound  to  proceed  by  way  of  rehear-  ^g^? 
ing  or  by  bill  of  review,  but  he  may  impeach  the  former  decree  by  For  fraud  or 
an  original  bill,  in  which  it  will  be  enough  for  him  to  say,  that  the       '^      ' 
decree  was  obtained  by  fraud  or  collusion ;  he  may  in  like  manner 
impeach  the  decree  by  original  bill,  even  though  his  ground  of 
complaint  against  it  is  confined  to  error.^    In  such  cases,  it  is  not  Error. 
necessary  for  the  infant  to  wait  till  he  comes  of  age  before  he  infant  need 
seeks  redress,  but  application  for  that  purpose  may  be  made  at  any  "f  ^m^'  '"^    ' 
time.' 

If  the  late  infant  seeks  to  impeach  the  decree,  by  showing  that  How  applica- 
he  had  grounds  of  defence  which  were  either  not  before  the  Court,  tcTsefup  a^* 
or  not  insisted  upon  at  the  original  hearing,  he  might,  under  the  new  defence 
old  practice,  apply  to  the  Court,  either  by  motion  or  petition,  for 
leave  to  put  in  a  new  answer ;  and  it  seems  that  such  appUcation 
might  be  made  ex  parte,  and  was  a  matter  of  course ;  *  but  under 

1  An  infant  may  impeach  a  decree  time  of  the  decree  pronounced ;  see  Loyd 
against  him  by  an  original  bill  for  relief,  v.  Mansel,  2  P.  Wms.  73;  Sheldon  v. 
as  well  as  by  a  bill  of  review  or  peti-  Fortesoue,  3  P.  Wms.  111.  In  general, 
tion  for  a  rehearing.  Loyd  v.  Malone,  23  however,  where  no  flraud  is  alleged,  the 
111.  43.  proceedings  to  set  aside  a  decree,  if  it  has 

2  Richmond  v.  Tayleur,  1  P.  Wms.  737;  been  signed  and  enrolled,  must  be  by  bill 
Carew  v.  Johnston,  2  Sch.  &  Lef.  292;  of  review,  or,  if  not  signed  and  enrolled, 
Brook  V.  Mostyn,  10  Jur.  N.  S.  554,  M.  R. ;  by  supplemental  bill  in  the  nature  of  a 
ih.  1114;  13  W.  K.  115,  L.  JJ.;  13  Beav.  bill  of  review.  Wortley  v.  Birkhead,  3 
457;  2  De  G.,  J.  &  S.  373,  417.  In  the  Atk.  809,  811;  Galley  ».  Baker,  Ca.  t. 
case  of  gross  fraud  or  collusion  used  in  Talb.  201. 

obtaining  a  decree,  the  Court  will  enter-  8  Richmond  v.  Tayleur,  1  P.  Wms.  737 ; 

tain  an  original  bill  for  the  purpose  of  Carew  v.  Johnston,  2  Sch.  &  Lef.  292. 

impeaching   it,  even    though    the  party  *  Fountain  v.  Caine,   1  P.  Wms.  504; 

complaining  was  not    an  infant  at  the  Napier  v.  Lady  Effingham,  2  P.  Wms. 


made. 
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Ch.  IV.  §  9. 


Where  cross- 
biU. 


Bill  of  discov- 
ery in  aid. 


Enlarging 
time  to  show 
cause. 


New  bill  only 
lies  where 
fraud,  collu- 
sion, or  error. 


Infant  must, 
in  general, 
wait  till  of 


the  present  practice  (unless  an  answer  has  been  put  in,  or  it  is 
thought  desirable  to  put  one  in,  on  behalf  of  the  infant),  it  is  con- 
ceived the  form  of  the  motion  or  petition  will  be,  for  leave  to  make 
a  new  defence. 

Although  it  was  a  matter  of  course,  that  an  infant  defendant  to 
a  suit,  who  had  had  a  day  given  him  to  show  cause  against  the 
decree  after  attaining  twenty-one,  might  have  leave  to  put  in  a 
new  answer,  yet,  if  he  was  plaintiff  in  a  cross-bill,  and  that  suit  or 
any  part  of  it  had  been  dismissed,  he  was  not  allowed  to  amend 
his  cross-bill,  or  to  file  a  new  one  for  the  same  matter.^  He-might, 
however,  file  a  bill  of  discovery  in  aid  of  the  case  intended  to  be 
made  by  his  answer;  and  it  seems  that  if  he  did  so,  the  time  of  six 
months  allowed  by  the  course  of  the  Court  for  a  defendant  to  show 
cause  why  a  decree  should  not  be  made  absolute  after  he  comes  of 
age,  was  not  so  sacred  but  that  in  particular  cases,  and  where  the 
matter  was  of  consequence,  the  Court  might  enlarge  it ;  and,  there- 
fore, in  the  case  of  Trefusis  v.  Cotton,'^  where  a  defendant,  on 
attaining  twenty-one,  and  being  served  with  a  subpoena  to  show 
cause  against  a  decree,  filed  a  bill  against  the  plaintiffs  in  the 
original  suit  for  discovery,  and  applied  to  the  Court  to  have  the 
time  for  showing  cause  enlarged  till  the  defendants  to  the  bill  of 
discovery  had  put  in  their  answer.  Lord  King  made  an  order,  en- 
larging the  time  for  three  months  after  the  six  months  were  expired ; 
and  on  that  time  being  out,  and 'the  defendants  not  having  put  in 
a  ftiU  answer,  the  time  was  twice  enlarged  upon  motion  quousque? 
It  seems,  however,  from  a  subsequent  notice  of  the  same  case,*  that 
an  infant,  after  he  attains  twenty-one,  cannot  controvert  the  original 
decree  by  a  new  bill  praying  relief,  unless  for  fraud  or  collusion,  or 
for  error  ;^  and  that  if  he  does  so,  the  original  decree  may  he 
pleaded  in  bar  to  such  new  bill. 

Although,  where  a  day  is  given  to  an  infant  to  show  cause 
against  a  decree,  he  need  not,  as  we  have  seen,"  stay  till  that  time, 
before  he  seeks  to  impeach  it  on  the  ground  of  fraud,  collusion,  or 
error,'  yet,  if  he  proceeds  on  the  ground  that  he  is  dissatisfied  with 
the  defence  which  has  been  made,  and  wishes  to  make  a  new 
defence,  he  must,  in  general,  wait  till  he  has  attained  twenty-one 
before  he  applies :  because,  if  he  should  apply  before,  and  there 
should  be  a  decree  against  him  upon  the  second  hearing,  he  may 
with  as  much  reason  make  similar  applications,  and  so  occasion 


401,  Affd.  4Bro.  P.  C.  ed.  Toml.  340;  Ben- 
net  V.  Lee,  2  Atk.  529,  531;  Kelsall  v. 
Kelsall,  2  M.  &  K.  409,  in  which  the  cases 
are  reviewed. 

1  Sir  J.  Napier  v.  Lady  Effingham  How- 
ard, cited  Mos.  67,  68. 

2  Mos.  203. 

'  For  forms  of  petition  to  enlarge  the 


time  for  showing  cause,  see  2  Newl.  214; 
Hinde,  572. 

*  Mos.  308. 

6  Kichmond  v.  Tayleur,  1  P.  Wms.  737; 
see  Loyd  v.  Malone,  28  III.  43;  Eegia  v. 
Martin,  19  Cal.  463. 

6  Ante,  p.  173. 

'  Richmond  v.  Tayleur,  1  P.  Wms.  737. 
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infinite  vexation.  This  was  the  opinion  originally  expressed  by 
Lord  Hardwicke,  in  the  case  of  Sennet  v.  Lee  /  ^  though  he  after- 
wards held,  in  the  same  case,  that  as  the  facts  upon  which  the 
infant  wished  to  rest  his  new  defence  were  of  long  standing,  and 
the  witnesses  were  consequently  very  old,  and  might  die  before 
he  came  of  age,  the  infant  might  put  in  a  better  answer.^  And  so 
in  Savage  v.  Carrol,^  leave  was  given  to  the  infant  defendant,  upon 
the  same  grounds,  to  put  in  an  amended  answer  before  attaining 
twenty-otie ;  but  it  was  subsequently  held  in  the  same  case,*  that 
where  an  infant,  before  attaining  twenty-one,  obtains  leave  to  put 
in  a  new  answer,  he  wiU  thenceforth  be  considered  as  plaintiff,  and 
as  such  will  be  bound  by  the  decree.^ 

Where  an  infant  defendant  on  comiB^  of  age,  having  obtained 
leave  to  put  in  a  new  answer,  did  so  accordingly,  he  might  show 
that  fact  for  cause  why  the  decree  should  not  be  made  absolute, 
and  the  plaintiff  was  obliged  to  proceed  upon  the  answer  accord- 
ing to  the  rules  of  the  Court  in  other  cases.° 

The  consequence  of  an  infant  putting  in  a  new  answer  was, 
that,  if  it  was  replied  to,  he  might  examine  witnesses  anew  to 
prove  his  defence :  which  might  be  different  from  what  it  was 
before.' 


Ch.  IV.  §  10. 
• Y ■ 


A  new  an-" 
swer,  good 
cause  against 
making  de- 
cree absolute. 


Consequence 
of  a  new 
answer. 


Section  X.  —  Idiots,  Lunatics,  and  persons  of  weak  mind. 


An  idiot  or  a  lunatic  may,  as  we  have  seen,^  be  made  a  defend- 
ant to  a  suit,  but  then,  where  he  has  been  found  of  unsound  mind 
by  inquisition,  he  must  defend  by  the  committee  of  his  estate,  who, 
as  well  as  the  idiot  or  lunatic  whose  estate  is  under  his  care,  is  a 
necessary  party  to  a  suit  respecting  that  estate.'  No  order  is 
required  in  the  suit  to  entitle  the  committee  to  defend ;  but  the 
committee  must  obtain  the  sanction  of  the  Lord  Chancellor  or 
Lords  Justices  in  the  lunacy,  before  defending,  in  the  same  man- 
ner as  before  instituting  a  suit." 


Lunatics,  so 
found  bj' 
inquisition, 
defend  by 
committees, 

who  must  be 
parties ; 


1  2  Atk.  487. 

2  lb.  532. 

s  1  Ball.  &  B.  548. 
^  2  Biill.  &  B.  244. 

5  In  proceedings  by  an  infant,  on  coming 
of  age,  to  set  aside  a  decree,  which  has 
been  rendered  against  him  while  under 
age,  he  should  give  notice  to  the  other 
parties  to  the  decree.  Euby  v.  Strother, 
11  Mis.  417. 

6  Cotton  V.  Trefusis,  Mos.  313. 

'  Napier  v.  Lord  Effingham,  2  P.  Wms. 
401, 403  J  and  see  Codrington  v.  Johnstone, 
Seton,  685 ;  Kelsall  v.  Kelsall,  2  M.  &  K. 
409,  416. 

«  Ante,  p.  130. 


9  Ld.  Bed.  30, 104;  Story  Eq.  PI.  §  70; 
Harrison  -o.  Kowan,  4  Wash.  C.  C.  202. 
In  Brasher  v.  Van  Cortlandt,  2  John.  Ch. 
242,  245,  it  was  held  not  necessary,  in  New 
York,  to  make  the  lunatichiraself  a  party 
defendant  to  a  bill  for  payment  of  his 
debts,  but  his  committee  only,  where  he 
had  a  committee.  So  in  Teal  v.  Wood- 
worth,  3  Paige,  470.  See  Berry  v.  Rogers, 
2  B.  Mon.  308.  But  in  a  suit  where  there 
are  conflicting  interests  between  a  lunatic 
and  his  committee,  which  must  be  settled 
in  the  cause,  both  should  be  mnde  parties. 
Teal  V.  Woodworth,  3  Paige,  470. 

i»  Ante,  p.  85. 
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Ch.  IY.  §  10. 


but  defend 
by  guardian, 
where  no 
committee,  or 
he  has  ad- 
verse interest. 

Where  com- 
mittee dies, 
order  to  cany 
on  in  name 
of  new  com- 
mittee. 


Lunatics,  not 
so  found,  and 
persons  of 
weak  intel- 
lect, defend 
guardian. 
How 
appointed. 

Evidence  in 
support  of 
application; 

Who  ineli- 
gible to  be 
by  guardians. 


New  appoint- 
ment: how 
made. 


Usually  the  lunatic  and  his  committee  make  a  joint  defence  to 
the  suit ;  but  if  it  happens  that  an  idiot  or  a  lunatic  has  no  com- 
mittee, or  the  committee  is  plaintiff,  or  has  an  adverse  interest,  an 
order  should  be  obtained,  on  motion  or  petition  of  course,  sup- 
ported by  affidavit,^  appointing  a  guardian  to  defend  the  suit;^ 
and  it  is  the  same  where  he  is  respondent  to  a  petition.' 

Where,  after  decree,  the  committee  died,  and  a  new  one  was 
appointed,  an  order  was  made,  on  motion,  that  in  all  subsequent 
proceedings  the  name  of  the  new  committee  should  be  substituted 
for  that  of  the  former ;  *  where  no  decree  had  been  made,  such  an 
order  was  refused ;  ^  now,  however,  in  both  these  cases,  an  order 
to  carry  on  and  prosecute  the  suit  may  be  obtained,  on  motion -or 
petition  of  course.^  Lunatics  not  so  found  by  inquisition,'  and 
persons  of  weak  intellect,  or  who  are  by  age  or  infirmity  reduced 
to  a  second  infancy,'  must  defend  by  guardian :  who  will  be  ap- 
pointed on  an  application  by  motion,  or  petition  of  course,  in  the 
name  of  the  person  of  unsound  mind ; '  and  it  is  the  same  in  the 
case  of  a  petition  where  no  suit  has  been  instituted."  The  appli- 
cation must  be  supported  by  affidavits  proving  the  mental  in- 
capacity of  the  defendant,^^  the  fitness  of  the  proposed  guardian, 
and  that  he  has  no  adverse  interest.^^  A  co-defendant  may  be 
appointed,  if  he  has  no  adverse  interest ;  ^'  but  not  the  plainti^ 
nor  a  married  woman,  nor  a  person  resident  out  of  the  jurisdic- 
tion." 

If  the  guardian  dies,  it  appears  that  similar  evidence  of  mental 
incapacity  is  necessary,  in  support  of  the  application  for  the 
appointment  of  a  new  guardian,  to  that  required  on  the  original 
application.^^  The  death  of  the  guardian,  and  fitness  of  the  per- 
son proposed  in  his  place,  must  also  be  proved.  The  application 
should  be  made  by  motion,^^  or  by  summons." 


1  For  forms  of  motion  paper,  petition, 
and  affidavit,  see  Vol.  III. 

2  Ld.  Bed.  104;  Snell  v.  Hyat,  1  Dick. 
287 ;  Lady  Hartland  v.  Atcherley,  7  Beav. 
53;  Worth  v.  M'Kenzie,  3  M'N.&  G.  363; 
Snook  V.  Watts,  Seton,  1251 ;  New  v.  New, 
6  Paige,  237;  Hewitt's  case,  3  Bland,  184; 
Post  V.  Mackall,  3  Bland,  486.  For  form 
of  order,  see  Seton,  1251. 

s  See  Ee  Greaves,  2  W.  E.  365;  2  Eq. 
Eep.  616,  L.  C.  &  L.  JJ. 

*  Lyon  V.  Mercer,  1  S.  &  S.  356 ;  Bryan 
V.  Twigg,  3  Eq.  Rep.  62;  3  W.  E.  42,  V. 
O.K. 

6  Eudd  V.  Speare,  3  De  G.  &  S.  374. 

0  15  &  16  Vic.  c.  86,  §  52;  Seton,  1166, 
1170;  and  see  post,  Chap.  XXXUL,  Se- 
vivor  and  Supplement. 

'  Ld.  Eed.  104;  and  see  Bonfield  v. 
Grant,  11  W.  E.  275,  M.  E. 

8  Ld.  Eed.   103;   and  see  Newman  v. 


Selfe,  11  W.  R.  764,  M.  E.;  but  see  Steel 
II.  Cobb,  ib.  298,  M.  E. 

'  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

10  Re  Greaves,  2  W.  E.  355;  2  Eq.  Kep. 
516,  L.  C.  &  L.  JJ. 

"  Simmons  v.  Bates,  20  L.  T,  272. 

12  Piddocke  v.  Smith,  9  Hare,  395;  11 
Jur.  1120;  and  see  Foster  v.  Cautley,  10 
Hare  App.  24;  17  Jur.  370.  For  form  of 
affidavits,  see  Vol.  III. 

'^  Bonfield  «.  Grant,  11  W.  E.  275,  M. 
R. ;  Newman  v.  Selfe,  ib.  764,  M.  K. 

"  Lady  Hartland  v.  Atcherley,  7  Beav. 
53. 

15  See  Needham  v.  Smith,  6  Beav.  130. 

16  Ibid. 

1'  According  to  the  present  practice,  the 
order  may  also  be  obtained  on  petition  of 
course  at  the  Rolls.  For  forms  of  motion 
paper,  petition,  summons,  and  affidavit, 
see  Vol.  HI. 
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Where  an  application  for  the  appointment  of  a  guardian  is  Ch.  IV.  §  lo. 

intended  to  be  made  by,  or  on  behalf  of,  a  defendant  of  unsound   " 1 ' 

mind,  or  weak  intellect,  an  appearance  should,  in  the  first  place,  ^P?^f™?°®j. 
be  entered  for  him  at  the  Record  and  Writ  Clerks'  office ;  but  no  a  necessary  ' 
subsequent  step  can  be  taken  on  his  behalf,  till  the  order  for  a  to  anclication 
guardian  has  been  obtained.^  If  such  order  be  not  obtained  on  by  fiim. 
his  behalf,  the  plaintiff  must  apply  for  the  order ;  and  in  this  case,  J[  "''  ^''^gj,*2f 
an  appearance  for  the  defendant  is  not  necessary :  the  entry  of  an  of  defendant 
appearance  on  his  behalf  by  the  plaintifiF  being  irregular.^  mS^* 

Where  a  guardian  is  appointed  at  the  instance  of  the  plaintiff,  plaintiff  must 
it  is  usual  to  appoint  the  solicitor  to  the  Suitors'  Fee  Fund.^  and  solicitor 

WTiere  the  plaintiff  appUes,  he  must  do  so  by  motion,  notice  of  to  Suitors' 
which  must  be  served  upon  or  left  at  ffiie  dweUing-house  of  the  usually 
person  with  whom,  or  under  whose  care,  the  defendant  was  living  appointed. 
at  the  time  of  serving  the  bilV  or,  where  an  appearance  has  been  ^^^^^^ade 
entered  for  him,  upon  the  solicitor  who  entered  it.^    And  upon  by  plaintiff, 
the  motion,  the  Court  must  be  satisfied  that  the  bUl  has  been  duly  evidence!^"^ 
served,"  and  that  the  notice  of  the  application  was  served  after  the 
expiration  of  the  time  allowed  for  appearing  or  answering,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named  for  hear- 
ing the  application.' 

The  order  is  made  under  the  jurisdiction  in  Chancery,  and  not  jurisdiction 
in  Lunacy ;  °  and  if  the  fact  of  the  infirmity  is  disputed,  or  the  ^^'''^^  '•'^ 
order  has  been  irregularly  obtained  by  the  defendant,  the  plaintiff  Application 
may  move,  on  notice  to  the  defendant,  to  discharge  the  order;  by  plaintiff  to 
and,  if  necessary,  the  Court  wiU  direct  an'  inquiry  whether  the  order. 
defendant  is  competent  or  not.'  Inquiry  as  to 

The  defendant,  on  his  recovery,  must  apply  by  motion,  on  notice  """j*.^  ^''^' 
to  the  plaintiff  and  to  the  guardian,^"  that  the  order  assigning  the  by  defendant 
guardian  may  be  discharged."  Where  he  had  delayed  applying,  Mdlir.'''^*'^^* 
he  had  to   pay  his  guardian's  costs,  although  the  motion  was 

1  See  Lushington  v.  Sewell,  6  Mad.  28.       W.  R.  381,  V.  C.  VV.  ;  Anon.,  2  Jur.  N.  S. 

2  Ord.  X.  5;   Leese  v.  Knight,  8  Jur.       324,  V.  C.  W. 

N.  S.  1006;  10  W.  R.  711,  V.  C.  K.  7  Ord.  VII.  3.  For  forms  of  notice  of 
8  Ord.  VII.  3 ;  M'Keverakin  v.  Cort,  7  motion  and  affidavit,  see  Vol.  III. ;  and 
Beav.  3i7 ;  Biddulph  v.  Lord  Camoys,  9  for  form  of  order,  see  Seton,  1261.  The 
Beav.  548;  10  Jur.  485.  If  there  is  any  Court  will  provide  for  the  costs  of  the  soli- 
friend  of  the  defendant  who  is  a  fit  person,  citor  to  the  Suitors'  Fee  Fund  where  he  is 
he  will  be  appointed,  in  preference  to  the  appointed  guardian;  usually  by  directing 
solicitor  to  the  Suitors'  Fee  Fund;  Ibid. ;  the  plaintiff  to  pay  them,  and  add  them  to 
Moore  v.  Platel,  7  Beav.  583;  and  see  his  own;  see  Ord.  XL.  4;  and  Harris  «. 
Charlton  v.  West,  3  De  G.,F.&  J.  156;  7  Hamlyn,  3  De  G.  &  S.  470;  14  Jur.  65; 
Jur.  N.  S.  614;  Bonfield  v.  Grant,  11  W.  Eraser  v.  Thompson,  4  De  G.  &  J.  659;  1 
K.  275,  M.  R.  Giff.  337 ;  6  Jur.  N.  S.  669 ;  and  see  Eobin- 

i  Ord.  VII.  3.  son  v.  Aston,  9  Jur.  224,  V.  C.  K.  B. 

6  Cookson  V.  Lee,  15  Sim.  302;  Bentley  «  Pidcocke  v.  Boultbee,  2  De  G.,  M.  & 

e.  Robinson,  9  Hare  App.  76.    These  were  G.  898. 

cases  of  infants,  but  doubtless  apply  to  the  ^  Leev.  Ryder,  6  Mad.  294 ;  Seton,  1251. 

case  of  persons  of  unsound  mind.  i"  For  form  of  notice  of  motion,  see  Vol. 

6  The  defendant  should,  it  seems,  be  III. 

served  personally.    Morgan  v.  Jones,  n  See  Frampton  v.  Webb,  il  W.  R. 


1018,  V.  C.  W. 
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PEESONS   AGAINST   "WHOM   A   SUIT   MAY   BE   INSTITUTED. 


Ch.  IV.  §  10. 


Form  of 
answer. 


Where  de- 
fendant is 
unable  to 
answer,  from 
bad  health, 
further  time 
allowed. 

Sanction  of 
Court  neces- 
sary  to  any 
departure 
from  ordinary 
practice,  by 
committee  or 
guardif.n. 

Order  for 
appointment 
of  guardian 
to  be  entered 
atEecordand 
"Writ  Office. 


granted,  but  had  liberty  to  add  them  to  his'  o-wn  costs  in  the 
suit.^ 

The  ans"wer  of  an  idiot  or  lunatic  is  expressed  to  be  made  by 
bis  committee  as  his  guardian,  or  by  the  person  appointed  his 
guardian  by  the  Court  to  defend  the  suit.^  It  "was  held  in  the 
case  of  Leving  t.  Gaverly,^  that  the  ans"nrer  of  a  superannuated 
defendant,  put  in  by  his  guardian,  may  be  read  against  him  ;  but 
this  proposition  appears  to  have  been  doubted  :  and  it  is  conceiyed 
that,  should  the  point  now  arise,  it  "would  be  decided  other"wise.* 

Where  the  infirmity  is  the  result  of  bad  health,  the  practice 
is  to  allo"w  time  to  file  the  ans"wer,  and  not  to  put  it  in  by 
guardian.^ 

The  committee  or  guardian  of  a  person  of  unsound  mind, 
"whether  so  found  by  inquisition  or  not,  before  he  consents  to  any 
departure  iiom  the  ordinary  course  of  taking  evidence  or  other 
procedure  in  the  suit,  should  first  obtain  the  sanction  of  the  Court, 
or  of  the  Judge  in  Chambers ;  and  the  committee  should  also 
obtain  that  of  the  Lord  Chancellor  or  Lords  Justices  sitting  in 
Lunacy.^ 

All  orders  appointing  guardians  should  be  left  at  the  Record 
and  Writ  Clerks'  office  for  entry.'' 


Section  XL  —  Married  Women. 


"Wife  cannot 
defend  with- 
out husband; 
unless  he  is 
an  exile,  or 
judicially 
separated;  or 
she  has  ob- 
tained a  pro- 
tection order; 


It  is  a  rule  both  of  La"w  and  of  Equity,  that  "where  a  suit  is 
instituted  against  a  married  woman,  her  husband  must  also  be  a, 
party,'  unless  he  is  an  exile,  or  has  abjured  the  realm,'  or  there 
has  been  a  judicial  separation,  or  the  "wife  has  obtained  a  protec- 

guardian.  Markle  v.  Markle,  4  John.  Ch. 
168;  seeManlevereri).  Warren, 2  Jones, 47. 
6  "Willyams  «.  Hodge,  1  M'N.  &  G.  516; 
and  see  Patrick  v.  Andrews,  22  L.  J.  Oh. 
240  M.  E. ;  Steel  v.  Cobb,  11  "W.  R.  298, 
M.  R.;  Newman  v.  Selfe,  ib.  764,  M.  E. 

6  Ord.  5  Feb.  1861,  r.  24.     For  form  of 
ummons,  see  Vol.  111. 

7  Braithwaite's  Pr.  47. 

8  Holmes  v.  Penney,  3  K.  &  J.  90;  8  Jur. 
N.  S.  80;  see  2  Story  Eq.  Jur.  §  1368; 
Story  Eq.  PI  §  71;  Williams  ».  Coward, 
1  Grant  ( Penn.),  21 ;  Hamlin  v.  Bridge,  24 
Maine,  145;  McDermott  v.  French,  2  Mc- 
Carter(N.  J.),  78;  Calvert,  Parties,  269; 
and  notwithstanding  he  is  a  bankrupt; 
Beales  v.  Spencer,  2  Y.  &  C.  C.  C.  661; 
8  Jur.  236. 

8  Ld.  Red.  30,  105;  or  is  transported 
under  a  criminal  sentence.  Story  Eq.  PI. 
§  71;  Calvert  on  Parties,  414;  Broom's 
Com.  584,  and  cases  cited,  ib.  n.  (4.) 


1  See  Frampton  v.  "Webb,  11  "W.  R.  1018, 
V.  C.  W. 

2  Ld.  Red.  315.  The  answer  of  an  idiot 
or  lunatic  is  similar  to  that  of  an  infant, 
and  should  be  sworn  to  by  his  committee, 
in  the  same  manner  as  the  answer  of  an 
infant  is  verified  by  his  guardian  ad  litem. 
1  Barb.  Ch.  Pr.  154;  see  Rothwell  v. 
Benshall,  1  Bland,  373;  Coupons  v.  Kauff- 
man,  3  Edw.  Oh.  311.  For  the  formal 
parts  of  such  answer,  see  Vol.  III.  As  to 
the  answers  of  imbecile  prisoners  confined 
for  contempt,  see  11  G.  IV.  &  1  "W.  IV. 
c.  36,  §  15,  r.  9,  linipost,  Chap.  X.  §  2. 

3  Preo.  Ch.  229. 
*  Micklethwaite  v.  Atkinson,  1  Coll.  173 ; 

Percival  v.  Caney,  4  De  G.  &  S.  610,  some- 
what fuller  reported  on  this  point,  14  Jur. 
1062 ;  S.  C.  nom.  Stanton  v.  Percival,  3  "W. 
R.  391;  24  L.  J.  Ch.  369,  H.  L.  A  female 
defendant,  above  sixty  j'ears  of  age,  who 
had  been  4eaf  and  dumb  from  her  infancy, 
was  admitted  to  appear  and  defend  by 
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tion  order  under  the  Divorce  Acts :  ^  in  which  cases,  the  wife  is 
considered  in  all  respects  as  a  feme  soie,^  and  may  be  made  a 
defendant,  without  her  husband  being  joined;'  which,  it  seems, 
she  also  may,  if  her  husband  is  an  alien  enemy.*  It  appears  also, 
that  in  certain  cases  a  husband  may,  in  Equity,  make  his  wife  a 
defendant '"  thus,  where  she  has  before  marriage  entered  into 
articles  concerning  her  own  estate,  she  is  considered  to  have  made 
herself  a  separate  person  from  her  husband,  and,  in  such  a  case, 
upon  a  motion  by  the  husband  to  commit  her  for  not  answering 
interrogatories,  she  was  ordered  to  answer."  A  husband,  however, 
cannot  make  his  wife  a  defendant,  in  order  to  have  from  her  a  dis- 
covery of  his  own  estate.' 

But  although  a  wife  cannot,  except  in  the  cases  which  have 
been  pointed  out,  be  made  a  defendant  to  a  suit  without  her  hus- 
band being  joined  as  a  co-defendant,  yet  there  are  cases  in  which, 
although  the  husband  and  wife  are  both  named  as  defendants,  the 
suit  may  be  proceeded  with  against  the  wife  separately.  Thus,  if 
the  suit  relates  to  the  wife's  separate  property,  and  the  husband 
be  beyond  seas,  and  not  amenable  to  the  process  of  the  Court,  the 
wife  may  be  served  with,  and  compelled  to  answer,  the  biU.*  In 
Dubois  V.  Hole^  a  bill  was  filed  against  a  man  and  his  wife  for  a 
demand  out  of  the  separate  estate  of  the  wife,  and,  the  husband 
being  abroad,  the  wife  was  served  with  a  subpoena,  and,  upon  non- 
appearance, was  arrested  upon  an  attachment ;  and  she  having 
.stood  out  all  the  usual  process  of  contempt,  the  bill  was  taken  pro 
confesso  against  her.^°  It  is  to  be  observed,  that,  in  order  to  entitle 
the  plaintiff  to  compel  the  wife  to  answer  separately,  the  husband 
must  be  actually  out  of  the  jurisdiction ;  and  the  mere  circum- 
stance that  he  was  a  prisoner,  was  held  not  to  be  a  sufficient 
ground  for  obtaining  an  order  for  a  separate  answer.^^ 

1  20  &  21  Vic.  c.  83,  §§  21,  25,  26,  45;  «  Brooks  «.  Brooks,  Free.  Ch.  24;  Story 

21  &  22  Vic.  c.  108,  §§  6-8;  27  &  28  Vic.  Eq.   PI.  §  71;  2  Story  Eq.  Jur.  §  1368; 

C.44;  Kudgei;.  Weedon,  4  DeG.  &  J.  216;  are(e,110;  but  by  maldng  her  a  defendant, 

5  Jur.   N.   S.  380,  723;   Re  Eainsdon's  he  admits  that  the  property  in  question  is 

Trusts,  4   Drew.  446;    5  Jur.  N.  S.  55;  her  separate  estate;  and,  therefore,  a  de- 


Ch.  IV.  §  11. 


or  he  is  an 
alien  enemy. 

Wife  may  be 
defendant  in 
his  suit  for 
her  separate 
property; 


but  not  to 
discover  his 
estate. 


Wife  may  be 

proceeded 

againstalone: 


where  her 
separate  prop- 
erty is  con- 
cerned, and 
husband 
abroad. 


Cooke  V.  Fuller,  26  Bear.  99 ;  and  other 
cases  cited,  ante,  p.  90.  If  the  marriage 
has  been  dissolved,  she  is  sued  in  her 
maiden  name,  Evans  v.  Carrington,  1  J. 
&  H.  598;  6  Jur.  N".  S.  268,  7  Jur.  N.  S. 
197 ;  2  De  G.,  F.  &  J.  481,  and  where  the 
wife  has  obtained  a  protection  order,  she  is 
usually  described  in  the  title  as  "  a  man-led 
woman,  sued  as  a  feme  sole."  Tidman  e. 
Trego,  M.  E.  1863,  T.  44. 

2  Countess  of  Portland  i).  Prodgers,  2 
Vern.  104. 

8  llnst.  132b,133a.;2  Kent  (11th  ed.), 
154,  155 ;  Robinson  v.  RejTiolds,  1  Aiken, 
74 ;  Bean  v.  Morgan,  1  Hill  Ch.  8 ;  Story 
Eq.  PI.  §  71 ;  ante,  90  note. 

«  Deerley  v.  Duchess  of  Mazarine, 
Salk.  116;  2  Kent  (11th  ed.),  155;  Story 
Eq.  PI.  §  71. 


murrer  was  allowed  to  a  bill,  by.  which  he 
claimed  to  be  entitled  to  the  property  him- 
self. Earl  V.  Ferris,  19Beav.  67;  1  Jur.  N. 
S.  5. 
s  Brooks  V.  Brooks,  ubi  sup. 

7  Ibid. 

8  Stoi-y  Eq.  PI.  §  71.  An  order  for  leave 
to  serve  the  bill  and  interrogatories  seems, 
in  such  case,  necessary :  Hinde,  85 ;  Nay- 
lor  ».  Byland,  Seton,  1246.  The  order  may 
be  obtained  on  exparte  motion,  supported 
by  affidavit.  For  form  of  order,  see  Seton, 
1246,  No.  9 ;  and  for  forms  of  motion  paper 
and  affidavit,  see  Vol.  III. 

9  2  Tern.  613. 

1"  2  Vern.  614,  in  noiis ;  see  also  Bell  v. 
Hyde,  Prec.  Ch.  28,  and  the  cases  there 
cited. 

11  Anon.,  2  Ves.  J.  332.    If  the  wife  be 
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PERSONS   AGAINST   WHOM   A   SUIT  MAY  BE   INSTITUTED. 


Ch.  IV.  §  11. 


Where  no 
separate 
property, -wife 
cannot  be 
proceeded 
against  with- 
out husband; 
unless  she  has 
obtained  an 
order  to 
answer 
separately. 

Ne  exeat  not 
gi'anted 
against 
feme  cmert 
executrix,  or 
adminis- 
tratrix. 


When  and 
■  how  husband 
may  obtain 
an  order  to 
defend  sepa- 
rately. 


Liability  of 
husband, 
where  order 
not  obtained. 


The  Court  will  compel  a  woman  to  appear  and  answer  separately 
from  her  husband,  where  the  demand  is  against  her  in  respect  of 
her  separate  estate,  and  the  husband  is  only  named  for  conformity, 
and  cannot  be  aifected  by  the  decree ;  where  there  is  no  separate 
property  belonging  to  the  wife,  she  cannot  be  proceeded  against 
without  her  husband,  unless  she  has  obtained  an  order  to  answer 
separately :  in  which  case,  she  will  be  liable  to  the  usual  process 
of  contempt,  if  she  does  not  put  in  her  answer  in  conformity  with 
the  order  which  she  herself  has  obtained.* 

It  is  to  be  observed  here,  that  2. feme  covert  executrix  or  admin- 
istratrix is  not  considered  as  having  a  separate  property  in  the 
assets  of  her  testator  or  intestate ;  and  upon  this  ground,  Lord 
Eldon,  iQ  Pa/nnell  v.  Taylor,^  held,  that  a  writ  of  ne  exeat  regno, 
against  a  married  woman  sustaining  that  character,  could  not  be 
maintained.  In  that  case,  his  Lordship  had  originally  granted  the 
writ,  upon  the  authority  of  Moore  v.  Meyndl^  and  Jemegan  v. 
Olasse ;  *  but  upon  further  argument,  he  was  of  opinion  that  it 
could  not  be  maintained :  observing,  that  if  he  had  been  apprised 
of  the  circumstances  of  the  case  of  Moore  v.  Meynell  (upon  the 
authority  of  which  Lord  Hardwicke  appears  to  have  acted  in 
Jernegan  v.  Qlasse),  he  should  not  have  granted  the  writ. 

Where  a  married  woman  is  living  separate  from  her  husband, 
and  is  not  under  his  influence  or  control,'  or  where  she  obstinately 
refuses  to  joins  in  a  defence  with  him,^  the  Court  will,  upon  the 
application  of  the  husband,  give  him  leave  to  put  in  a  separate 
answer.  The  application  is  made  by  motion,  of  which  notice' 
must  be  given  to  the  plaintiff,^  and  must  be  supported  by  an  affi- 
davit of  the  husband,^  verifying  the  circumstances ;  and  process  of 
contempt  will  then  be  stayed  against  him  for  want  of  his  wife's 
answer,  and  the  plaintiff  must  proceed  separately  against  the  wife." 

If  the  separate  answer  of  the  husband  is  received  and  filed  at 
the  Record  and  Writ  Clerks'  Office,  before  an  order  for  him  to 


absent,  the  husband  may  obtain  time  to 
issue  a  commission  to  obtain  the  wife's 
oath  to  the  answer;  and  if  she  refuse  to 
answer,  the  bill  may  be  taken  ^ro  confesso 
against  her.  Leavitt  v.  Cruger,  1  Paige, 
422.  SeeHalst.  Dig.  170-174.  The  plain- 
tiff may  stipulate  to  receive  the  joint 
answer,  sworn  to  by  the  husband  alone. 
Leavitt  v.  Cruger,  1  Paige,  422 ;  New  York 
Chem.  Co.  v.  Flowers,  6  Paige,  654. 

1  Powell  V.  Prentice,  Eidg.  268.  Hus- 
band and  wife  may  defend  a  suit  in/ormd 
pauperis,  and  the  order  for  leave  to  do  so  is 
of  course.  .Pitt «.  Pitt,  17  Jur.  571,  V.  C.  S., 
1  Sm.  &  G.  App.  14. 

2  T.  &  E.  96, 103. 

3  1  Dick.  30. 

i  lb.  107;  3  Atk.  409;  Amb.  62;  and 
T.  &  K.  97,  n.  (6.);  but  see  Moore  v.  Hud- 


son, 6  Mad.  218;  2  C.  P.  Coop,  t  Cott. 
245.  As  to  the  writ  of  ne  exeat,  see  post, 
Chap.  XXXVIII. 

«  Chambers  v.  Bull,  1  Anst.  269;  Barry 
V.  Cane,  3  Mad.  472;  Garey  v.  Whitting- 
ham,  1  S.  &  S.  163;  Gee  v.  Cottle,  8  M.  & 
C.  180 ;  Nichols  v.  Ward,  2  M'N.  &  G.  140. 

6  Ld.  Eed.  105,  Pain  v. ,  1  Ca.  in 

Ch.  296;  Murriet  v.  Lyon,  Bunb.  176; 
Pavie  V.  Acourt,  1  Dick.  13. 

'  For  form  of  notice  see  Vol.  III. 

8  Whether  notice  should  be  given  to  the 
wife  also,  qucere;  see  1  S.  &  S.  163;  2 
M'N.  &  6.  143. 

»  See  Bariy  v.  Cane,  3  Mad.  472,  n.; 
for  form  of  affidavit,  see  Vol.  III. 

10  See  Bray  v.  Akers,  15  Sim.  610; 
Story  Eq.  PI.  §  7l;  Leavitt  v.  Cruger, 
1  Paige,  421. 
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answer  separately  has  been  obtained,  it  is  an  ii-regular  proceeding ;  ^  Ch.  IV.  §  ii. 
and  the  plaintiff  may  move,  on  notice  to  the  husband,  that  the 
answer  may  be  taken  off  the  file  for  irregularity;^  or  he  may  sue 
out  an  attachment  against  the  husband,  for  want  of  the  joint 
answer ; '  or  he  may  waive  the  irregularity,  and  move,  on  notice  to 
the  wife,  and  an  affidavit  of  the  facts,  that  she  may  answer  sepa- 
rately.'' The  husband,  if  in  custody  for  not  filing  the  joint  answer, 
cannot  clear  his  contempt  by  putting  in  the  separate  answer  of 
,  himself;'  he  should  move,  on  notice  to  the  plaintiff,^  supported  by 
his  own  affidavit '  of  the  facts,  for  leave  to  answer  and  defend  sep- 
arately from  her,  and  that,  upon  putting  in  his  separate  answer,  he 
may  be  discharged  from  custody.^ 

Where  a  married  woman  claims  an  adrerse  interest,^  or  is  living 
separate  fi:om  her  husband,^"  or  he  is  mentally  incompetent  to 
answer,^^  or  she  disapproves  of  the  defence  he  intends  to  make,^^  she 
may,  on  motion  or  petition  of  course,^^  obtain  an  order  to  defend 
separately ;  ^*  and  if  a  husband  insists  that  his  wife  shall  put  in  an 
answer  contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces 
prevails  upon  her  to  do  it,  this  is  an  abuse  of  the  process  of  the 
Court,  and  he  may  be  punished  for  the  contempt.^' 

If  the  husband  has  put  in  his  answer  separately  from  his  wife, 
under  an  order  so  to  do  ;  ^^  or  without  an  order,  and  the  plaintiff 
desires  to  waive  the  irregularity ; "  or  an  order  has  been  made, 
exempting  the  husband  from  process  for  want  of  her  answer ;  ^'  or 
if  she  refuses  to  join  with  him  in  answering ;  -"^  or  if  he  is  abroad  ; "" 
or  if  the  suit  relates  to  her  separate  estate,  and  she  is  abroad, ^^  or 


When  and 
how  wife  may- 
obtain  order 
to  defend 
separately. 


When  and 
how  plaintiff 
may  obtain 
order  for  wife 
to  answer 
separately. 


1  Gee  V.  Cottle,  3  M.  &  C.  180 ;  Nichols 
V.  Ward,  2  M'N.  &  G.  140 ;  and  see  Garey 
V.  Whittingham,  1  S.  &  S.  163;  Len- 
aghan  v.  Smith,  2  Phil.  539. 

2  Gee  V.  Cottle,  and  Nichols  v.  Ward, 
vbi  sup. ;  CoUard  v.  Smith,  2  Beasley  (N. 
J.),  43,  45.  For  form  of  notice,  see  Vol. 
III. 

s  Geev.  Cottle,  aAisijp.;  Garey  d.  Whit- 
tingham, 1  S.  &  S.  163;  Nichols  v.  Ward, 
2  M'N.  &  G.  140. 

4  Nichols  ».  Ward,  2  M'N.  &  G.  143,  n. 
For  forms  of  notice  and  affidavit,  see  Vol. 
III. 

6  Gee  V.  Cottle,  3  M.  &  C.  180. 

6  Qumre,  if  the  wife  should  be  served, 
see  1  S.  &  S.  163;  2  M'N.  &  G.  143. 

'  Barry  v.  Cane,  3  Mad.  472,  n. 

8  See  Nichols  «.  Ward,  2  M'N.  &  G. 
143;  Seton,  1255,  No.  5.  For  forms  of 
notice  of  motion  and  affidavit  in  support, 
see  Vol.  III. 

9  Ld.  Red.  104;  Anon.,  2  Eq.  Ca.  Ab. 
66,  pi.  2. 

i»  Ld.  Red.  104;  Rudge  «.  Weedon,  1 W. 
R.  368,  V.  C.  K.,  n. 

11  Estcourt  V.  Ewington,  9  Sim.  252,  and 
cases  there  referred  to ;  2  J ur.  414. 

12  Ld.  Red.  104;  Ex  parte  Halsam,  2 
Atk.  50. 


18  For  form  of  order  on  motion,  see 
Seton,  1254,  No.  3 ;  and  for  forms  of  mo- 
tion paper  and  petition,  see  Vol.  III. 

1*  The  order  is,  according  to  the  present 
practice,  usually  obtained  on  petition  of 
course,  at  the  Kolls ;  and  it  appears  from 
information  obtained  from  the  secretary 
of  the  M.  K.,  that  the  practice  is  to  malce 
the  order  on  the  application  of  the  wife, 
whenever  she  is  made  a  defendant  in  re- 
spect of  her  separate  estate,  without  inquir- 
ing whether  in  fact  the  interests  of  the 
husband  and  wife  are  adverse.  If  their 
interests  are  adverse,  the  order  will  be 
made,  though  the  suit  does  not  relate  to 
her  separate  estate. 

15  Ex  parte  Halsam,  2  Atk.  60. 

16  Bray  v.  Akers,  15  Sim.  610;  Seton, 
1255,  No.  4. 

17  See  Nichols  i>.  Ward,  2  M'N.  &  G. 
140. 

18  Z6. 143,  n. 

M  Woodward  v.  Conebear,  8  Jur.  642, 
V.  C.  W. 

2«  Dubois  V.  Hole,  2  Vem.  613 ;  Bum-an 
V.  Mortimer,  6  Mad.  278;  Lethley  v.  Tay- 
lor, 9  Sim.  252. 

21  Nichols  V.  Ward,  2  M'N.  &  G.  143,  n. 
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Ch.  IV.  §  11. 


Where  cover- 
tare  denied. 


Wife's  separ- 
ate answer 
should  have 
an  order  to 
warrant  it: 


except  to  hus- 
band's bill. 


Answer  with- 
out order, 
maybe 
accepted. 


they  live  apart ;  ^  or  if  the  husband,  from  mental  incapacity,  is  un- 
able to  join  with  her  in  answering ;  ^  or  if,  after  the  joint  answer  is 
put  in,  the  husband  goes  abroad,  and  the  bill  is  amended,  and  an 
answer  is  required  thereto  ;  °  or  if  the  fact  of  marriage  is  in  dispute 
between  the  husband  and  wife  :  *  the  plaintiff,  where  no  order  for 
her  to  answer  separately  has  been  obtained  by  her  or  her  husband, 
may,  on  motion,  supported  by  an  affidavit  of  the  facts,  obtain  an 
order "  that  she  may  answer  separately  from  her  husband.^  Notice 
of  the  motion '  should  be  given  to  the  wife  ;  °  and  if  she  is  abroad, 
an  order  for  leave  to  serve  her  there  with  the  notice  is  necessary,' 
and  may  be  obtained  on  an  ex  parte  motion.^" 

Where  a  woman  was  made  a  defendant  to  a  bill  filed  for  the 
purpose  of  establishing  a  will  against  her,  and  a  man  who  pre- 
tended that  he  was  her  husband,  but  which  the  woman  denied :  on 
her  making  application  to  answer  separately.  Lord  Hardwicke 
ordered,  that  she  should  be  at  liberty  to  put  in  a  separate  answer, 
but  without  prejudice  to  any  question  as  to  the  validity  of  the 
marriage.^-' 

In  general,  the  separate  answer  of  a  feme  covert  ought  to  have 
an  order  to  warrant  it,  and  if  piit  in  without  an  order,  it  may  be 
taken  off  the  file  ;  ^^  but  if  a  husband  brings  a  bill  against  his  wife, 
he  admits  her  to  be  a  fe9ne  sole^^  and  she  miist  put  in  her  answer 
as  such,  and  no  order  is  necessary  to  warrant  her  so  doing ;  ^*  and 
if  she  does  not  put  in  her  answer,  the  husband  may  obtain  an  order 
to  compel  her  to  do  so.'"' 

But  although,  strictly  speaking,  the  answer  of  a  feme  covert,  if 
separate,  ought  to  be  warranted  by  an  order,  yet  if  her  answer  be 
put  in  without  such  an  order,  and  the  same  be  a  fair  and  honest 
answer,  and  deliberately  put  in  with  the  consent  of  the  husband,  and 


1  Wickens  «.  Marchioness  of  Town- 
send,  cited,  1  Smith's  Pr.  410,  n. ;  Seton, 
1256. 

2  Estcourt  u.  Ewington,  9  Sim.  252;  2 
Jur.  414. 

3  Carleton  v.  M'Enzie,  10  Ves.  442. 

^  Longworth  v.  Bellamy,  Seton,  1245, 

5  For  forms  of  order,  see  Seton,  1255, 
Nos.  4,  6. 

6  See  Hope  ».  Carnegie,  L.  R.  7  Eq.  254 ; 
S.  C.  ib.  26.3. 

f  For  forms  of  notice  of  motion  and  affi- 
davit in  support,  see  Vol.  III. 

8  Nichols  V.  Ward,  2  M'N.  &  G.  143,  n. ; 
Seton,  1255,  1256 ;  but  see  Bray  i).  Akers, 
15  Sim.  610;  Hope  ».  Carnegie,  L.  B.  7 
Eq.  263. 

"  See  Nichols  o.  Ward,  2  M'N.  &  6. 
143,  n. 

1"  For  form  of  motion  paper,  see  Vol. 


Ill 


11  Wybourn  v.  Blount,  1  Dick.  155. 

12  Wyatt's  P.  E.  53;  and  see  Higginson 


V.  Wilson,  11  Jur.  1071,  V.  C.  K.  B.  An 
answer  of  a  wife,  put  in  separately,  without 
a  previous  order,  was  suppressed,  for  ir- 
regularity. Perine  v.  Swame,  1  John.  Ch. 
24;  Leavitti;.  Cruger,  1  Paige,  421;  Col- 
lard  V.  Smith,  2  Beasley  (N.  J.),  43;  Eob- 
binsD.  Abrahams,  IHalst.  Ch.  16.  Butthe 
irregularity  will  be  waived  by  the  plain- 
tiff tiling  a  replication.  Fulton  Bank  v. 
Beach,  2  Paige,  307;  S.  C.  6  Wend.  36; 
CoUard  v.  Smith,  2  Beasley  (N.  J. ),  45.  If 
the  wife  apprehend  that  her  husband  will 
not  make  a  proper  defence  for  her,  she 
may,  as  of  course,  obtain  leave  to  answer 
separately.  Lingan  v.  Henderson,  1  Bland, 
270;  see  Anon.,  2  Sumner's  Ves.  332,  note 
(a);  Ferguson  v.  Smith,  2  John.  Ch.  139. 

18  See  Earl  v.  Ferris,  19  Beav.  67;  1 
Jur.  N.  S.  5;  ante,  p.  110. 

M  Ex  parte,  Strangeways,  3  Atk.  478; 
Ld.  Red.  105. 

15  Ainslie  v.  Medlicott,  13  Ves.  266. 
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the  plaintiff  accepts  it  and  replies  to  it,  the  Court  will  not,  on  the 
motion  of  the  wife,  or  of  her  executors,  set  it  aside.* 

The  separate  answer  of  a  married  woman  is  put  in  by  her  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  joining  any  guar- 
dian or  other  person  with  her  ;  '■'  and  when  put  in  under  an  order, 
she  has  the  full  time  for  answering  from  the  date  of  the  order.' 
When  an  order  to  answer  separately  has  been  obtained,  it  should 
be  produced  to  the  Commissioner  before  whom  the  answer  is 
sworn,  and  be  referred  to  in  the  jurat;*  and  the  order  must  be 
produced  at  the  Office  of  the  Record  and  Writ  Clerks,  at  the  time 
of  filing  the  answer.^  If,  however,  the  married  woman  is  an  infant, 
she  cannot  answer,  either  separately  or  jointly,  untU  a  guardian 
has  been  appointed  for  her ;  ^  such  apijjointme^t  wiU  be  fuade  by 
order,  on  motion  or  petition  of  course,  supported  by  affidavit  of  the 
fitness  of  the  proposed  guardian.' 

A  married  woman,  obtaining  an  order  to  answer  separately  from 
her  husband,  renders  herself  liable  to  process  of  contempt,  in  case 
she  does  not  put  in  her  answer  pursuant  to  the  order ; '  but  an 
order  for  leave  to  sue  out  such  process  is  necessary,  and  may  be 
obtained  by  the  plaintiff  on  an  ex  parte  motion.' 

Where  husband  and  wife  are  defendants  to  a  bill,  the  -^ife  will 
not  be  compelled  to  answer  to  any  thing  which  may  expose  her  to 
a  forfeiture ;  *"  neither  is  she  compellable  to  discover  whether  she  has 
a  separate  estate,  unless  the  bill  is  so  framed  as  to  warrant  the 
Court  in  making  a  decree  against  such  estate.  Thus,  where  a  bill 
was  filed  against  a  man  and  his  wife,  for  the  purpose  of  enforcing 
the  specific  performance  of  an  agreement,  alleged  to  have  been 
entered  into  by  an  agent  on  their  behalf  for  the  purchase  of  an 
estate  fi-om  the  plaintiff,  and  in  support  of  the  plaintiff's  case,  it 
was  alleged  that  the  wife  had  separate  moneys  and  prpperty  of  her 
own,  and  had  joined  with  her  husband  in  authorizing  the  agent 
to  enter  into  the  agreement,  but  the  bill  prayed  merely  that  the 
husband  and  wife  might  be  decreed  specifically  to  perform  the 
agreement,  and  did  not  seek  any  specific  relief  against  her  separate 
estate  :  the  wife,  having  obtained  an  order  to  that  eflect,  put  in  a 


Ch.  it.  §  11. 


Feme  c&oert, 
obtaining 
order  to 
answer,  is 
liable  to 

S recess,  on 
efault, 

but  is  not 
bound,  by 
answer  to 
expose  herself 
to  forfeiture ; 

nor  to  dis- 
cover her 
separate 
estate,  unless 
case  made 
for  a  decree 
against  it; 


1  Duke  of  Chandos  v.  Talbot,  2  P.  Wms. 
371. 

2  For  formal  parts  of  such  answer,  see 
Vol.  III- 

s  Jackson  v.  Haworth,  1  S.  &  S.  161. 
t  For  form  of  jurat,  see  Vol.  III. 
6  Braithwaite's  Pr.  45,  397. 

6  Colman  v.  Northcote,  2  Hare,  147 ;  7 
Jur.  628;  Braithwaite's  Pr.  47. 

7  For  forms  of  motion  paper  and  peti- 
tion,  and   affidavit  in  support,  see    vol. 

ni. 

8  Powell  V.  Prentice,  Eidgw.  P.  C.  258; 
Lenaghan  e.  Smith,  2  Phil.  537;  Bunyan 
V.  Mortimer,  6  Mad.  278;  Home  v.  Patrick, 


30  Beav.  405;  8  Jur.  N.  S.  351;  Bull  v. 
Withey,  9  Jur.  N.  S.  595,  V.  C.  S. :  Gra- 
ham V.  Fitch,  2  De  G.  &  S.  246 ;  12  Jur. 
833. 

0  Taylor  v.  Taylor,  12  Beav.  271 ;  Thick- 
nesse  v.  Acton,  15  Jur.  1052,  V.  C.  T. ; 
Home  V.  Patrick,  Bull  v.  Withey,  uM  sup. 
As  to  notice  in  other  cases,  see  Graham  v. 
Fitch,  vM  sup. ;  Bushell  v.  Bushell,  1  S.  & 
S.  164;  M'Kenua  «.  Everett,  Seton,  1256, 
No.  7.    For  form  of  motion  paper,  see 

Vol.  m. 

w  Wrottesley  v.  Beudish,  3  P.  Wms.  235, 
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t.  rv.  §  11.   separate  demurrer  as  to  so  mucli  of  the  bill  as  required  from  her  a 

~~Y '-'   discovery  whether  she  had  not  separate  money  and  property  of  her 

own,  and  answered  the  rest.  Upon  argument,  Sir  Thomas  Plumer 
V.  C.  allowed  the  demurrer,  on  the  ground  that  as  the  decree,  in 
cases  where  a  feme  covert  was  held  liable,  had  been  uniformly 
against  the  separate  estate,  and  not  against  the  feme  covert  herself, 
and  as  the  bill  did  not  seek  any  decree  against  any  trustees,  or 
particular  fund,  but  only  against  the  wife,  it  could  dot  be  supported, 
and  the  interrogatory,  if  answered,  would  consequently  be  of  no 
use.^ 

A  wife  cannot  be  conlpelled  to  make  a  discovery  which  may 
expose  her  husband  to  a  charge  of  felony ;  and  if  called  tipon  to 
do  so,  slje  may  demur.^ 

In  like  manner,  a  married  woman  cannot  be  made  a  party  to  a 
suit,  for  the  mere  purpose  of  obtaining  discovery  from  her,  to  be 
made  use  of  against  her  husband;'  therefore,  in  Le  Texier  v.  The 
Margrave  oy^wspacA,*  where  a  bill  was  filed  against  the  Margrave 
to  recover  a  balance  due  to  the  plaintifi"  upon  certain  contracts,  to 
which  bill  the  Margravine  was  made  a  party,  as  the  agent  of  her 
husband,  for  the  purpose  of  eliciting  from  her  a  discovery  of  cer- 
tain vouchers,  which  were  alleged  to  be  in  her  possession:  a 
demurrer  by  the  Margi'avine  separately,  was  allowed  by  Lord 
Rosslyn,  and  afterwards  upon  rehearing  by  Lord  Eldon,  after  the 
Margrave's  death.  Upon  the  same  principle,  where  a  bill  was 
filed  against  a  man  and  his  wife  for  discovery  in  aid  of  an  action 
at  law,  brought  against  him  to  recover  a  debt  due  from  the  wife 
dum  sola,  a  separate  demuiTer  put  in  by  the  wife  was  allowed.* 

In  Hutter  v.  JSaMwin,'^  the  Court  agreed  clearly,  that  a  wife 
can  never  be  admitted  to  answer,  or  otherwise  as  evidence,  to 
charge  her  husband;  and  that  where  a  man  marries  a  widow 
executrix,  her  evidence  will  not  be  allowed  to  charge  her  second 
husband ; '  but  in  that  case,  the  wife  having  held  herself  out  as  a 
feme  sole,  and  treated  with  the  plaintiff  and  other  parties  to  the 
cause,  who  were  ignorant  of  her  mamage,  in  that  character,  and 
it  having  been  proved  in  the  cause  that  on  some  occasions  the 
husband  had  given  in  to  the  concealment  of  the  marriage,  the 
Court  allowed  the  answer  of  the  wife  to  be  read  as  evidence  against 
the  husband,  and  decreed  accordingly. 

It  was  supposed  that  the  admission  of  a  will,  in  the  separate 
answer  of  a  married  woman,  who  was  the  heiress-at-law  of  the 


ir  answer 
tread 
ainst 
sband, 
cept  where 
irriage  con- 
ded  with 
i  consent. 


Imission  of 
11  in  separ- 
B  answer 


1  Francis  v.  Wigzell,  1  Mad.  258. 

2  CartwrightD.  Green,  8  Ves.  405,  410; 
seeStoryEq.  PI.  §619. 

8  2  Story  Eq.  Jnr.  §  1496. 
*  6  Ves.  822,  329;   and  15  Tes.   159, 
164. 


5  Barron  «.  Grillard,  3  V.  &  B.  166;  see 
Metier  ».  Metier,  3  C.  E.  Green  (N.  J.), 
270. 

8  1  Eq.  Ca.  Ab.  227,  pi.  16. 

7  See  Cole  u.  Gray,  2  Vern.  79. 
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testator,  was  sufficient  evidence  to  enable  the  Court  to  declare  Ch.  IV.  §  ii. 

the  will  established ;  ^   but  it  has  now  been  decided,  that  such   "— — i ' 

evidence  is  not  sufficient  for  that  purpose,  or  to  bind  her  inheri-  of  married 

,  Till  ^        woman,  not 

tance.       As  a  general  rule,  however,  the  separate  answer  of  a  sufficient 

married  woman  may  be  read  against  her.^  eltabUsUwill 

Where  a  husband  and  wife   are  made   defendants  to   a  suit  pr  bind  iier 
relating  to  personal  property  belonging  to  the  wife,  and  they  put 

in  a  joint  answer*  such  answer  may  be  read  against  them,  for  the  of'husband^'^ 

purpose  of  fixing  them  with  the  admissions  contained  in  it ;  but  ani  wife  may 

where  the  subject-matter  relates  to  the  inheritance  of  the  wife,  it  against  them, 

cannot ;  *  and  the  facts  relied  upon  must  be  proved  against  them  ™j^'®f 

by  other  evidence.     Thus,  in  Merest  v.  Hodgson,^  the  L.  C.  B.  personal 

Alexander  refused  to  permit  the  joint  answer  of  the  husband  and  noTwliere'suit 

wife  to  be  read,  but  ordered  the  cause  to  stand  over,  to  give  the  relates  to  her 

plaintiffs  an  opportunity  of  proving  the  facts  admitted.    And  it  has  jj.        ^^^  ' 

been  held,  that  the  joint  answer  of  the  husband  and  wife  may  be  read,  as  well 

read  against  the  wife  with  reference  to  her  separate  estate,  as  well  ate  answ^in 

as  her  separate  answer,  on  the  ground  that  in  such  a  case  she  can-  ^"^'  relating 

1  Ti    T  TO  tohersepar- 

not  be  compelled  to  answer  separately."  -  ate  estate. 

From  the  report  of  the  case  of  Eyton  v.  JSyton^  it  apipears.  Separate 

on  first  view,  as  if  the  separate  answer  of  a  husband  had  been  ad-  husband  can- 

mitted  by  the  Master  of  the  Rolls  to  be  read  as  evidence  against  not  be  read 

,  .«    .  ,     .  ,         .    ,       .  -,  -  aganistwife, 

the  wife  m  a  matter  relatmg  to  her  mhentance ;  but  upon  closer  as  to  her 
attention  it  will  be  found,  that,  in  all  probability,  the  reason  of  irJientance; 
the  decree  in  that  case  was,  that  his  Honor  conceived  that  the 
counterpart  of  the  settlement,  which  appears  to  have  been  pro- 
'  duced,  was  considered  to  be  sufiicient  evidence  of  the  settlement : 
at  least,  this  appears  to  have  been  the  ground  ujDon  which  the 
case  was  decided  on  the  appeal  before  the  Lord  Keeper  Wright. 

In    WardY.  Meath^  a  bill  was  exhibited  against  the  husband  Bill  cannot  be 
and  wife,  concerning  the  wife's  inheritance ;  the  husband  stood  '^^il^^ 
out  all  process  of  contempt,  and  upon  its  being  moved  that  the  ter,  where 
bill  might  be  taken  pro  confesso,  it  was  oj)posed,  because  the  wife,  separately  on 
having  in  the  interim  obtained  an  order  to  that  effect,  put  in  an  ^^^  default, 
answer,  in  which  she  set  forth  a  title  in  herself;  and  the  Court 
decreed,  that  the  bill  should  be  taken  pro  confesso  against  the 
husband  only,  and  that  he  should  account  for  all  the  profits  of  the 

1  Codrington  v.  Earl  of  Shelbum,    2  4  Evans  v.  Cogan,  2  P.  Wms.  449. 
Dick.  475.  ^  9  Pri.  563 ;  see  also  Elston  v.  Wood,  2 

2  Brown  v.  Hayward,  1  Hare,  432;  6       M.  &  K.  678. 

Jur.   847;    see    Comley  v.  Hendricks,  8  o  Callow «.  Howie,  1  De  G.  &  S.  631; 

Blackf.  189.  11  Jur.  984;  Cliye  v.  Carew,  IJ.  &  H.  199, 

8  Ld.  Bed.  104, 105.    The  peculiar  rela-  207;  5  Jur.  N.  S.  487. 

tions  of  husband  and  wife  will  not  pro-  ">  Prec.  Ch.  116. 

tect  her  from  making  a  discovery  relating  8  2  CLa.  Ca.  173;  1  Eq.  Ca.  Ab.   65, 

solely  to  her  own  conduct,  and  affecting  pi.  4. 
only  her  own  interests.    Metier  v.  Metier, 
3C.E.  Green  (N.J. ),  270. 
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When  sepa- 
rate estate; 
may  be 
charged : 


by  testamen- 
taty  charge 
of  debts ; 


land  wMch  he  had  received  since  the  coverture,  and  the  profits 
which  should  be  received  during  coverture. 

It  may  be  observed,  in  this  place,  that  there  is  no  case  in  which 
the  Court  has  made  a  personal  decree  against  a  feme  covert 
alone.^  She  may  pledge  her  separate  property,  and  make  it  an- 
swerable for  her  engagements ;  ^  but  where  her  trustees  are  not 
made  parties  to  a  bill,  and  no  particular  fund  is  sought  to  he 
charged,  but  only  a  personal  decree  is  prayed  f<ti"  against  her,  the 
bUl  cannot  be  sustained.  Upon  this  ground,  in  the  case  of 
Francis  v.  Wigzdl,"  before  referred  to,  where  a  bill  was  filed 
against  a  husband  and  wife  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an  estate,  charging  that  the  wife 
had  separate  property  sufficient  to  answer  the  purchase-money, 
but  without  praying  any  specific  relief  against  such  separate  estate, 
a  demurrer  put  in  by  the  wife,  to  so  much  of  the  biU  as  sought 
discovery  firom  her  whether  she  had  a  separate  estate  or  not,  was 
allowed. 

It  appears,  however,  that  where  a  married  woman,  having  a 
general  power  of  appointment,  by  will,  over  real  or  personal  estate, 
makes,  by  her  will,  her  separate  property  liable  to  the  payment 
of  her  debts,  a  Court  of  Equity  will  lay  hold  of  the  estate  so 
devised,  and  apply  it  in  the  payment  of  written  engagements 
entered  into  by  her,  and  in  the  discharge  of  her  general  debts. 
In  the  case  of  Owens  v.  Diclcenson^  where  a  married  woman  had 
made  her  will  in  pursuance  of  a  power,  and  thereby  charged  her 
real  estate  with  the  payment  of  debts,  Lord  Cottenham  entered 
into  the  principles  upon  which  Equity  enforces  the  contracts  of 
married  women  against  their  separate  estate,  and  rejected  the 
theory  that  such  contracts  are  in  the  nature  of  executions  of  a 
power  of  appointment :  he  observed,  "  The  view  taken  by  Lord 
Thurlow,  in  Sulme  v.  Tenant^  is  more  correct.  According  to  that 
view,  the  separate  property  of  a  married  woman  being  a  creature 
of  Equity,  it  follows,  that,  if  she  has  power  to  deal  with  it,  she  has 
the  other  power  incident  to  property  in  general,  namely,  the 

1  Hulme  V.  Tenant,  1  Bro.  C.  C.  16,  21; 
Francis  v.  Wigzell,  1  Mad.  268,  263;  Ay- 
lett  ».  Ashton,  1  M.  &  C.  105,  111;  2  Kent 
(11th  ed.),  164;  see  also  Jordan  v.  Jones,  2 
Phil.  170, 172,  where  the  Court  refused  to 
compel  a  mamed  woman  to  execute  a 
convej'ance  of  an  estate  not  settled  to  her 
separate  use ;  but  in  cases  of  this  descrip- 
tion, the  married  woman  can  usually  be 
estabhshed  to  be  a  trustee,  and  then  an 
order  under  the  Trustee  Acts  may  be  ob- 
tained. 

2  See  Sperling  :;.  Eochfort,  8  Sumner's 
Tes.  175,  182,  Perkins's  note  (a),  and 
cases  cited;  Fetteplace  v.  Gorges,  3  Bro. 
C.  C.  (Perkins's  ed.)  8, 10,  and  note,  and 
cases  cited;  2  Kent  (11th  ed.),  164,  165, 
and  notes.    A  wife  may  bestow  her  sepa- 


rate property,  by  appointment  or  other- 
wise, upon  her  husband  as  well  as  upon  a 
stranger.  2  Story  Eq.  Jur.  §§  1395, 1396; 
Methodist  Epis.  Church  v.  Jaques,  3  John. 
Ch.  86-114;  Bradish  v.  Gibbs,  3John.Ch. 
523.  Her  separate  estate,  upon  her  appU- 
cation  and  consent  given  in  Court,  may 
be  charged  with  and  made  liable  for  his 
debts.  Demarest  v.  Wyncoop,  3  John. 
Ch.  144 ;  Field  v.  Sowle,  4  Euss.  112.  She 
may  even  become  the  debtor  of  her  husband 
for  money  borrowed  of  him  to  improve  her 
separate  estate.  Gardner  v.  Gardner,  22 
Wend.  626;  S.  C.  7  Paige,  112;  2  Kent 
(11th  ed.),  164  and  note. 

8  1  Mad.  258. 

4  C.  &  P.  48,  54;  4  Jur.  1151. 
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power  of  contracting  debts  to  be  paid  out  of  it ;  and  inasmuch  as 
her  creditors  have  not  the  means  at  Law  of  compelling  payment 
of  those  debts,  a  Court  of  Equity  takes  upon  itself  to  give  effect 
to  them,  not  as  personal  UabiUties,  but  by  laying  hold  of  the 
separate  property,  as  the  only  means  by  which  they  they  can  be 
satisfied ; "  acting  upon  this  principle,  Lord  Cottenham  referred  it 
to  the  Master,  to  inquire  what  debts  there  were  to  be  paid  under 
the  provisions  of  the  will.  In  order  to  bind  her  separate  property, 
however,  there  must  be  a  contract,  fraud,  or  breach  of  trust ;  but 
the  contract,  it  would  seem,  need  not  be  in  writing.^ 

Where  the  Court  thought  a  married  woman  defendant  ought  to 
pay  certain  costs,  and  it  did  not  appear  that  she  had  separate 
estate,  the  Court  gave  the  plaintiff  libwty  to  apply  for  payment 
of  these  costs,  in  case  of  any  moneys  becoming  payable  to  her 
separate  use.^ 

If  the  equity  of  redemption  of  a  mortgaged  estate  comes  to  a 
married  woman,  and  a  bill  is  brought  against  her  and  her  husband 
to  foreclose  it,  upon  which  a  decree  for  foreclosure  is  pronounced, 
the  wife  is  liable  to  be  absolutely  foreclosed,  though  during  the 
coverture,  and  will  not  have  a  day  given  her  to  redeem  after  her 
husband's  death ; "  and  where  a  widow  filed  a  bill  to  set  aside  a 
decree  of  foreclosure  pronounced  against  her  and  her  husband 
during  coverture,  and  to  be  let  in  to  redeem,  and  the  mortgagee 
pleaded  the  proceedings  and  decree  in  the  former  cause,  the  plea 
was  allowed.* 

Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a 
feme  covert  is  as  much  bound  by  the  decree  as  a /feme  sole,  although 
it  may  be  to  her  prejudice ;  as  it  would  most  ruinously  depreciate 
the  value  of  property  sold  under  a  decree  in  Equity,  if,  where  there 
is  neither  fraud  nor  collusion  in  the  purchaser,  his  title  could  be 
defeated.  It  is  to  be  observed,  however,  that  a  decree  obtained  by 
fraud  is  invalid.^ 

It  may  here  be  mentioned,  that  a  married  woman  defendant,  in 
case  she  desires  to  appeal  against  a  decree  or  order  made  in  the 
suit,  must  appeal  by  her  next  friend.^ 

1  Vaughan  v.  Vanderstegen,  2  Drew. 
165,  363;  Hobday  v.  Peters  (UTo.  2),  28 
Beav.  3B4;  6  Jar.  N.  S.  794;  Wright  v. 
Chard,  4  Drew.  673;  5  Jur.  N.  S.  1334;  1 
De  G.,  F.  &  J.  567 ;  6  Jur.  N".  S.  476 ;  Clive 
V.  Carew,  1  J.  &  H.  199;  5  Jur.  N.  S.  487; 
Johnson  u.  Gallagher,  7  Jur.  N.  S.  273 ;  9 
W.  E.  506,  L.  JJ.;  3  De  G.,  F.  &  J.  404; 
Bolden  ».  Nicholay,  3  Jur.  N.  S.  884,  T.  C. 
W. ;  Shattock  v.  Shattock,  L,  E.  2  Eq.  182, 
M.  E.;  Eogers  v.  Ward,  8  Allen,  387; 
Picard  v.  Sine,  L.  E.  5  Ch.  Ap.  274;  2 
Story  Eq.  Jur.  §§  1400,,  1401;  Gardner  v. 
Gardner,  22  Wend.  626. 
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by  contract, 
fraud,  or 
breach  of 
trust. 

Leave  given 
to  apply  for 
costs  against 
separate 
estate. 


Feme,  covert 
bound  by  a 
decree  of  fore- 
closure ; 


and  by  a  sale 
under  a 
decree. 


2  Pemberton  u.  M'Gill,  1  Jur.  N.  S. 
1045,  V.  C.  W. 

3  Mallack  v.  Gallon,  3  P.  Wms.  352 ;  but 
the  decree  ought  not  to  be  made  absolute 
at  once,  even  by  consent,  on  an  affidavit 
verifying  the  amount  due.  Harrison  v. 
Kennedy,  10  Hare,  App.  51. 

"  Mallack  v.  Gallon,  3  P.  Wms.  352. 

6  Burke  v.  Crosbie,  1  Ball  &  B.  489; 
Kennedy  v.  Daly,  1  Soh.  &  Lef.  355. 

6  Elliot  V.  Ince,  7  De  G.,  M.  &  G.  475 ;  3 
Jur.  N.  S.  597;  or  obtain  an  order  to  ap- 
peal in  Jbrmd  pauperis  without.  Crouch  v. 
Waller,  4  De  G.  &  J.  43;  5  Jur.  N.  S.  326; 
ante,  pp.  39,  40,  111. 
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(To  abatement 
)y  death  of 
lusband  sued 
irith  wife,  or 
by  marriage 
)f  female 
lefendant. 

Seats,  where 
I  new  interest 
irises  to  her 
Dy  death  of 
lusband. 


loit  abates 
n  wife's 
eath. 


Where  a  suit  has  been  instituted  against  a  man  and  his  wife, 
and  the  husband  dies  pending  the  proceedings,  the  suit  wUl  not  be 
abated.^  Wien  a  female  defendant  marries,  no  abatement  takes 
place ;  but  the  husband's  name  should  be  introduced  in  aU  subse- 
quent proceedings.^ 

But  although,  where  a  bill  has  been  exhibited  against  a  man  and 
his  wife,  and  the  husband  dies  pending  the  suit,  there  is  no  abate- 
ment, and  the  wife  will  be  bound  by  the  former  answer  and  pro- 
ceedings in  the  cause,  yet  where,  by  the  death  of  the  husband,  a 
new  interest  arises  to  the  wife,  it  seems  that  she  will  not  be  bound 
by  the  former  answer.  Thus,  where  a  bUl  was  filed  by  the  assign- 
ees of  a  husband  to  compel  the  specific  performance  of  a  contract 
for  the  sale  of  a  part  of  his  estate,  to  which  the  wife  was  made  a  co- 
defendant  in  respect  of  certain  terms  of  years  which  were  vested 
in  her  as  administratrix  of  a  person  to  whom  the  terms  had  been 
assigned  to  protect  the  inheritance,  and  she  had  joined  with  her 
husband  in  putting  in  an  answer,  by  which  she  claimed  to  be  dow- 
able  out  of  the  property :  upon  the  death  of  her  husband,  an 
objection  was  taken  to  the  suit  being  proceeded  with  till  a  supple- 
mental bill  had  been  filed  against  her,  in  order  to  give  her  an 
opportunity  of  making  another  defence  in  respect  of  the  right  of 
dower  which  had  become  vested  in  her,  and  Sir  Thomas  Plumer 
M.  R.  said,  that  her  former  answer  could  not  be  pressed  against 
her,  because,  in  the  former  case,  she  was  made  a  party  as  adminis- 
tratrix ;  but  the  right  to  dower  which  she  then  had  was  not  claimed 
by  her  as  representative,  but  in  her  own  character ;  and  it  was  an 
interest  that  had  devolved  upon  her  since  her  answer  was  put  in ; 
his  Honor,  therefore,  held  the  suit  to  be  defective.'  A  supplemental 
bill  was  thereupon  filed  against  the  widow,  in  order  to  enable  her 
to  claim,  in  her  separate  character,  what  she  had  before  claimed 
in  her  character  of  wife.  Upon  hearing  the  cause,  however.  Lord 
Eldon,  although  he  recognized  the  principle  laid  down  by  Sir 
Thomas  Plumer,  said,  that  he  should  have  been  inclined,  in  that 
case,  to  have  come  to  a  difierent  decision,  as  he  thought  that  it 
would  have  been  difficult  for  the  widow,  in  her  answer  to  the  sup- 
plemental bill,  to  state  her  case  differently  fi-om  the  way  in  which 
it  had  been  stated  in  her  former  answer.*  It  is  conceived  that 
under  the  present  practice,  however,  it  would  not  be  held  necessary 
for  the  plaintifi"  to  take  any  step  in  the  cause,  in  order  to  enable  a 
widow  to  raise  a  new  defence. 

It  follows,  from  what  has  been  before  stated,  that  where  a  man 


1  Ld.  Kd.  59 ;  Shelberry  v.  Briggs,  2 
Vern.  249;  1  Eq.  Ca.  Ab.  1,  pi.  4;  Dur- 
bainei).  Knight,  1  Vern.  318;  1  Eq.  Ca. 
Ab.  126,  pi.  7. 

2  Ld.  Ked.  58 ;  Wharam  v.  Broughton,  1 


Ves.  S.  182 ;  and  see  Sapte  v.  Ward,  1  Coll. 
25.  For  the  title  of  their  joint  answer  in 
such  case,  see  Vol.  III. 

8  Mole  V.  Smith,  1  J.  &  W.  665,  668. 

*  Mole  V.  Smith,  Jao.  490,  495. 
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and  his  wife  are  defendants  to  a  suit,  if  the  wife  dies  there  will  be  Ch.  IV.  §  u. 

an  abatement  of  the  suit.    Thus,  where  a  man  having  married  an   ' 1 ' 

administratrix,  the  plaintiff  obtained  a  decree  against  him  and  his 
wife,  after  which  the  wife  died:  it  was  held,  that  the  suit  was 
abated,  and  that  the  new  administrator  ought  to  be  made  a  party, 
before  any  further  proceedings  could  be  had  in  the  cause.^ 

For  the  means  by  which  the  plaintiff  compels  the  appearance  Appearance 
and  answer  of  the  husband  and  wife,  in  those  cases  in  which  they  Jo^com^"' 
answer  jointly,  and  for  the  process  iu  those  cases  in  which,  accord-  peiied. 
ing  to  the  principles  above  laid  down,  a  separate  answer,  by  either 
the  one  or  the  other,  ought  to  be  filed,  the  reader  is  referred  to  the 
Chapters  on  Process.^ 

1  Jackson  J).  Eawlins,  2  Vern.  195;  ib.  2  See  post,  Chap.  VIII.  §  4;  Chap.  X. 

ed.  Eaithby,  n.  (2).  §  2. 
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Section  I.  —  Of  necessary  Parties,  in  respect  of  the  Concurrence 
of  their  Interests  with  that  of  Plaintiff. 


Greneral  rule; 


4.11  persons 
interested  are 
aecessary 
jarties. 


It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  jus- 
tice by  deciding  upon  and  settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  so  as  to  make  the  performance  of 
the  order  of  the  Court  perfectly  safe  to  those  who  are  compelled 
to  obey  it,  and  to  prevent  future  litigation.^  For  this  purpose,  all 
persons  materially  interested  in  the  subject,  ought  generally,  either 
as  plaintiffs  or  defendants,  to  be  made  parties  to  the  suit,^  or  ought 
by  service  upon  them  of  a  copy  of  the  bill,^  or  notice  of  the  decree  * 
to  have  an  opportunity  afforded  of  making  themselves  active  par- 
ties in  the  cause,  if  they  should  think  fit.° 


1  Ld.  Eed.  163;  Story  Eq.  PI.  §§  72,  76; 
Caldwell  v.  Taggart,  4  Peters,  190 ;  West 
V.  Randall,  2  Mason,  190-196;  Joy  «. 
Wirtz,  1  Wash.  C.  C.  517;  Mandevil'le  d. 
Eiggs,  2  Peters,  482;  Cutler  e.  Tuttle,4C. 
E.  Green,  549, 556 ;  Richardson  v.  Hastings, 
7  Beav.  323, 326 ;  Hare  v.  London  and  North 
Western  Railway  Co.,  1  J.  &  H.  252.  It 
seems,  however,  that,  under  the  modem 
English  practice,  the  Court  is  less  unwill- 
ing to  relax  the  rule  in  special  cases. 
Ford  V.  Tennant,  29  Beav.  452;  7  Jur.  IS. 
S.  615,  L.  JJ. 

2Ld.  Eed.  164. 

s  Ord.  X.  11,  14, 15. 

4  15  &  16  Vic.  c.  86,  §  42,  r.  8. 

6  Orders,  August,  1841,  23d  and  26th. 
Generallj',  all  persons  interested  in  the 
subject  of  a  suit  should  be  made  parties, 
plaintiifs,  or  defendants.  Stephenson  «. 
Austin,  3  Met.  474,  480;  Williams  v.  Rus- 
sell, 19  Pick.  162,  165;  Wests.  Randall, 2 
Mason,  181 ;  Story  v.  Livingston,  13  Pe- 
ters, 369;  Pipe  ?).  Bateman,  1  Clarke 
(Iowa),  369 ;  New  Braintree  ii.  Southworth, 
4  Gray,  304;  Crocker  v.  Hipgins,  7  Conn. 
342 ;  Footman  «.  Pray,  E.  M.  Charlt.  291 ; 
Watkins  v.  Washington,  2  Bland,  509; 
Hoxie  V.  Carr,  1  Sumner,  172;  Whiting!). 
Bank  of  United  States,  13  Peters,  6-14; 
Hopkirk  t).  Page,  2  Brock.  20;  M'Connell 
V.  M'Connell,  11  Vt.  290;  Evans  «.  Chism, 
18  Maine,  220;  Hussey  v.  Dole,  24  Maine, 


20;  Beals  ».  Cobb,  51  Maine,  348;  Pierce 
V.  Faunce,  47  Maine,  507;  Oliver  v.  Palm- 
er, 11  Gill  &  J-  426;  Willis  ».  Henderson, 
4  Scam.  20;  Wells  v.  Strange,  5  Geo.  22; 
Turner  v.  Berry,  3  Oilman,  541;  Hicks  «. 
Campbell,  4  C.  E.  Green,  183;  Pence  D. 
Pence,  2  Beasley  (N.  J.),  257.  The  general 
rule,  requiring  all  persons  interested  to  be 
made  parties  to  the  suit,  is  confined  to  par- 
ties to  the  interest  involved  in  the  issue,  and 
who  must  necessarily  be  affected  bj'  the  de- 
cree. Michigan  State  Bank  v.  Gardner,  3 
Gray,  308,  per  Thomas  J. ;  Story  Eq.  PI. 
§  72.  It  is  a  rule,  which  is  more  or  less  with- 
in the  discretion  of  the  Court,  and  may  be 
dispensed  with,  when  it  becomes  extreme- 
ly difficult  or  inconvenient.  Wendell  v. 
Van  Eensselaer,  I  John.  Ch.  849 ;  Story 
Eq.  PI.  §§  94,  96;  Hallett  v.  Hallett,  2 
Paige,  15;  CuUen  v.  Duke  of  Queens- 
berry,  1  Bro.  C.  C.  (Perkins's  ed  )  101,  and 
Mr.  Belt's  notes ;  Mann  ».  Butler,  2  Barb. 
Ch.  362;  Birdsong  v.  Birdsong,  2  Head 
(Tenn.),  289 ;  Tobin  v.  Walkinshaw,  1 
McAH.  (Cal.)  C.  C.  26;  United  States  v. 
Parrott,  1  McAll.  (Cal.)  C.C.271;  Wests. 
Eandall,  2  Mason,  181;  Brasher  v.  Van 
Cortlandt,  2  John.  Ch.  242;  Boisgerard  ». 
Wall,  1  Sm.  &  M.  Ch.  404;  Whitney  v. 
Mayo,  15  111.  251;  Soc.  for  Prop,  of  Gospel 
V.  Hartland,  2  Paine  C.  C.  536.  Where, 
the  persons  interested  are  so  numerous  as 
to  make  it  impossible,  or  very  inconven- 
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The  strict  application  of  this  rule,  in  many  cases,  creates  diffi- 
culties ;  which  have  induced  the  Court  to  relax  it ;  and,  as  we  shall 
see,  it  has  long  been  the  established  practice  of  the  Court,  to  allow 
a  plaintiff  to  sue  on  behalf  of  himself  and  of  all  the  others  of  a 
numerous  class  of  which  he  is  one,  and  to  make  one  of  a  numer- 
ous class  (as  the  members  of  a  joint-stock  company),  the  only 
defendant,  as  representing  the  others,  on  the  allegation  that  they 
are  too  numerous  to  be  all  made  parties ;  and,  in  addition,  the 
Court  is  now  enabled,  whenever  it  thinks  fit,  to  adjudicate  upon 
questions  arising  between  parties,  without  making  other  persons 
who  are  interested  in  the  property  in  question,  or  in  other  property 
comprised  in  the  same  instrument,  parties  to  the  suit.''  When  the 
Court  acts  on  this  power,  the  absent  pasties  are  not  bound  by  the 
decree  ;  ^  whereas,  in  the  cases  first  alluded  to,  the  absent  parties 
are  generally  bound.* 

The  application  of  the  general  rule,  above  referred  to,  will  be 
considered  firsts  with  reference  to  those  whose  rights  are  con- 
current with  the  rights  of  the  party  instituting  the  suit ;  and 
secondly,  with  reference  to  those  who  are  interested  in  resisting 
the  plaintiff's  claim. 

With  respect  to  the  first  class,  it  is  to  be  observed,  that  (subject 
to  the  provisions  of  the  late  Act  above  pointed  out)  it  is  required 
in  all  cases  where  a  party  comes  to  a  Court  of  Equity  to  seek  for 


Ch.  v.  §  1. 
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ient,  to  bring  them  all  before  the  Court,  a 
part  of  them  may  file  a  bill  in  behalf  of 
themselves,  and  all  othere  standing  in 
the  same  situation.  Robinson  v.  Smith,  3 
Paige,  222 ;  per  Foster  J.  in  Willistou  v. 
Michigan  Southern  and  Northern  R.R.  Co., 
13  Allen,  406.  Where  a  decree  in  relation 
to  the  subject-matter  of  litigation,  can  be 
made  wilhout  in  any  way  concluding  the 
interest  of  a  particular  person,  that  person 
is  not  an  essential  party.  Story  v.  Living- 
ston, 13  Fetei-s,  359. 

By  22d  of  the  Equity  Rules  of  the  United 
States  Courts,  —  "  If  any  persons,  other 
than  those  named  as  defendants  in  the 
bill,  shall  appear  to  be  necessary  or  proper 
parties  thereto,  the  bill  shall  aver  the  rea- 
son, why  they  are  not  made  parties,  by 
showing  them  to  be  without  the  jurisdic- 
tion of  the  Court,  or  that  they  cannot  be 
joined  without  ousting  the  jurisdiction  of 
the  Court  as  to  other  parties.  And  as  to 
persons  who  are  without  the  jurisdiction, 
.  and  may  properl}-  be  made  parties,  the 
bill  may  pray,  that  process  may  issue  to 
make  them  parties  to  the  bill,  if  they  should 
come  within  the  jurisdiction."  See  Erick- 
son  iJ.  Nesmith,  46  N.  H;  371;  Towle  v. 
Pierce,  12  Met.  329;  Story  Eq.  PI.  §  78; 
ante,  pp.  152,  153  and  notes. 

All  persons  having  the  same  interest 
should  stand  on  the  same  side  of  the  suit; 
but  if  any  such  refuse  to  appear  as  plain- 


tifis,  they  may  be  made  defendants,  their 
refusal  being  stated  in  the  bill.  Contee 
«.  Dawson,  2  Bland,  264 ;  Pogson  v.  0  wen, 
3  Desaus.  31 ;  Cook  v.  Hadley,  Cooke,  465 ; 
Morse  v.  Hovey,  9  Paige,  197 ;  Bartlett  v. 
Parks,  1  Cush.  86;  Whitney  v.  Mayo,  15 
111.  251;  Smith  ».  Saokett,  5  Gilman,o34; 
Lovell  V.  Farrington,  50  Maine,  239. 
Parties  should  not  be  joined  as  plaintiffs 
in  a  suit  without  their  knowledge  or  con- 
sent; if  they  are,  the  bill,  as  to  them, 
should  be  dismissed.  Gravenstine's  App. 
49  Penn.  St.  610. 

Parties  having  conflicting  interests  in 
the  subject  of  litigation  should  not  be 
joined  as  plaintiffs  in  the  suit.  '  Grant  u. 
Tan  Schoonhoven,  9  Paige,  265 ;  Turnham 
«.  Turnham,  3  B.  Mon.  581 ;  Bartlett  v. 
Parks,  supra ;  Michigan  Banks.  Gardner,  3 
Gray,  308,  309,  per  Thomas  J. ;  Crook  v. 
Brown,  11  Md.  158;  Johnson  ».  Vail,  1 
McCarter  (N.  J.),  423,  425,  426. 

1  15  &  16  Vic.  c.  86,  §  51.  The  Court 
acted  on  this  power  in  the  case  of  Parnell 
V.  Hingston,  3  Sm.  &  G.  337,  which  is 
believed  to  be  the  only  reported  case  in 
which  it  has  done  so.  See  also  Swallow 
V.  Binns,  9  Hare  App.  47;  17  Jur.  295; 
Lanham  v.  Pirie,  2  Jur.  N.  S.  1201,  V.C.S. ; 
Prentice  v.  Prentice,  10  Hare,  App.  22 ;  Re 
Brown,  29  Beav.  401. 

2  Doody  V.  Higgins,  9  Hare  App.  32. 
8  Barker  v.  Walters,  8  Beav.  92. 
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that  relief  which  the  principles  there  acted  upon  entitle  him  to 
receive,  that  he  should  bring  before  the  Court  all  such  parties  as 
are  necessary  to  enable  it  to  do  complete  justice;  and  that  he 
should  so  far  bind  the  rights  of  all  persons  interested  in  the  subject, 
as  to  render  the  performance  of  the  decree  which  he  seeks  perfectly- 
safe  to  the  party  called  upon  to  perform  it,  by  preventing  his  being 
sued  or  molested  again  respecting  the  same  matter  either  at  Law 
or  in  Equity.  For  this  purpose,  formerly,  it  was  necessary  that  he 
should  bring  regularly  before  the  Court,  either  as  co-plaintiffs  with 
himself,  or  as  defendants,  all  persons,  so  circumstanced,  that  unless 
their  rights  were  bound  by  the  decree  of  the  Court,  they  might 
have  caused  future  molestation  or  inconvenience  to  the  party 
against  whom  the  relief  was  sought. 

But  now,  a  plaintiff  is  enabled,  in  many  cases,  to  avoid  the  ex- 
pense of  making  such  persons  active  parties  to  the  cause,  by  serv- 
ing them  with  copies  of  the  bill  under  the  general  order,^  or  with 
notice  of  the  decree  under  the  recent  Act.^  The  practice  arising 
under  these  provisions  will  be  stated  hereafter ;  for,  as  it  does  not 
affect  the  principle,  requiring  all  persons  concurrently  interested 
with  the  plaintiff,  to  be  bound  by  the  decree,  but  only  substitutes, 
in  some  cases,  an  easier  mode  of  accomplishing  that  end ;  it  will 
be  convenient,  in  the  first  instance,  to  consider  what  is  the  nature 
of  those  concurrent  rights  and  interests,  which  render  it  necessary 
that  the  persons  possessing  them,  should  be  made  either  active  or 
passive  parties  to  the  suit. 

In  general,  where  a  plaintiff  has  only  an  equitable  right  in  the 
thing  demanded,  the  person  having  the  legal  right  to  demand  it 
should  be  a  party  to  the  suit ; '  for,  if  he  were  not,  his  legal  right 
would  not  be  bound  by  decree,*  and  he  might,  notwithstanding 
the  success  of  the  plaintiff,  have  it  in  his  power  to  annoy  the  de- 
fendant by  instituting  proceedings  to  assert  his  right  in  an  action 
of  Law,  to  which  the  decree  in  Equity  being  res  inter  alios  acta 
would  be  no  answer,  and  the  defendant  would  be  obUged  to  resort 
to  another  proceeding  in  a  Court  of  Equity,  to  restrain  the  plain- 
tiff at  Law  from  proceedings  to  enforce  a  demand  which  has  been 
already  satisfied  under  the  decree  in  Equity.  This  complication 
of  litigation  it  is  against  the  principles  of  Equity  to  permit,  and  it 
therefore  requires  that  in  every  suit  all  the  persons  who  have  legal 
rights  in  the  subjects  in  dispute,  as  well  as  the  persons  having  the 
equitable  right,  should  be  made  parties  to  the  proceedings.^ 

1  Ord.  X.  11, 14.  maintain  a  suit  in  Equity,  by  bill  or  peti- 

2  15  &  16  Vic.  c.  86,  §  42,  r.  8.  tion,  to  restrain  the  town  from  a  misappli- 
8  See  Johnson  v.  Bankin,  2  Bibb,  184;       cation  of  money  in  violation  of  a  statute 

Neilson  v.  Churchill,  5  Dana,  341.  under  which  it  was  received,  the  plaintiffs 

i  Ld.  Eed.  145.  averred  that  they  were  inhabitants  of  the 

6  In  a  suit  under  a  statute,  which  pro-  town,  and  men  of  property,  liable  to  be 

yided  that  any  inhaljitant  of  a  town  might  taxed  therein,  and  that  the  application  of 
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Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming    Oh.  v.  §  i. 
under  a  trust,  the  trustee  or  other  person  in  whom  the  legal  estate   '       <        ' 
is  vested,  is  required  to  be  a  party  to  the  proceeding.^    Thus  where  Trustees. 
an  estate  had  been  limited  by  a  marriage  settlement  to  a  trustee 
and  his  heirs,  upon  trust  during  the  lives  of  the  plaintiff  and  his 
wife,  to  apply  the  profits  to  their  use,  with  remainder  to  the  chil- 
dren of  the  marriage,  with  remainder  over;  and  a  bill  was  brought 
by  the  persons  interested  under  that  settlement  to  set  aside  a 
former  settlement,  as  obtained  by  fraud,  it  was  held  that  the  plain- 
tiff could  have  no  decree  because  the  trustee  was  not  a  party ;  ^ 
and  where  it  appeared  that  a  mortgage  had  been  made  to  a  trus- 
tee for  the  plaintiff,  it  was  determined  that  the  trustee  was  a  neces- 
sary party  to  a  suit  to  foreclose  the  equjty  of  redemption.' 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only  whether 
implied,  as  where  the  executor  of  a  mortgragee  files  a  bill  to  fore-  '™^'  ^f-' 

^         '  b  o  pressed  or 

close  a  mortgage  of  freehold  or  copyhold  estate,  he  should  make  the  implied, 
heir-at-law  of  the  mortgagee  a  party ;  *  because  although  according 
to  the  principles  upon  which  the  Courts  of  Equity  proceed,  money 
secured  by  mortgage  is  considered  as  part  of  the  personal  estate 
of  the  mortgagee,  and  belongs  on  his  death  to  his  personal  repre- 
sentative ;  yet,  as  the  legal  estate  is  in  the  heir,  he  would  not.  Heir  of  mort- 
unless  he  was  before  the  Court  when  it  was  pronounced,  be  bound  S^S^^- 
by  the  decree.  There  is  another  reason  why  it  is  necessary  to 
bring  the  heir  before  the  Court  in  a  bill  to  foreclose  a  mortgage, 
because  if  the  mortgagee  should  think  proper  to  redeem  the  estate 
under  the  decree,  he  will  be  a  necessary  party  to  the  reconveyance.^ 
And  so  important  is  it  considered  in  such  a  case  that  the  heir 
should  be  a  party,  that  where  the  mortgagee  died  without  any  heir 
that  could  be  discovered,  the  Court  restrained  his  executor  from 
proceeding  at  Law  to  compel  payment  of  the  mortgage  money, 
and  ordered  the  money  into  Court  till  the  heir  could  be  found.^ 

The  heir,  however,  is  only  a  necessary  party  where  nothing  has  Heir  of  mort- 
been  done  by  the  mortgagee  to  affect  the  descent  of  the  legal  es-  S*S^^  "">' 

the  money    contemplated  by    the    town  Eq.  PI.  §§74  a,  200, 201;  4  Kent  (11th  ed.), 

would  be  a  direct  injury  to  them,  it  was  186,  and  cases  cited, 

held,  that  the  plaintiffs  had  such  an  inter-  6  W'ood  v.  Williams,  i  Mad.  186. 

est  in  the  money  and  in  its  application,  as  ^  Schoole  v.  Sail,  1  Sch.  &  L.  177.   The 

would  entitle  them  to  maintain  such  bill,  result  of  this  case  was,  that  after  the  cause 

if  any  qualification  of  interest  were  neces-  had  remained  some  j-ears  in  Court,  it  was 

sary.    But  it  seems  that  no  such  qualifica-  thought  worth  while  to  get  an  Act  of  Par- 

tion  of  interest  is  requisite  for  this  purpose.  liament  to  revest  the  estate,  on  an  alle- 

Simmons  v.  Hanover,  23  Pick.  188.  giition  that  the  heir  could  not  be  found. 

1  Malin  V.  Malin,  2  John.  Ch.  238;  Fish  See  also  Stoke  v.  Eobson,  19  Ves.  385;  3 
V.  Howland,  1  Paige,  20;  Cassiday  v.  Mc-  T.  &  B.  54;  Smith  v.  Richnell,  ib.  notis; 
Daniel,  8  B.  Mon.  619;  Carter  v.  Jones,  Schelmardine  «.  Harrop,  6  Mad.  39.  The 
6  Ired.  Eq.  196.  difficulty  experienced  in  the  case  referred 

2  9  Mod.  80.  to  is  now  met  by  the  provisions  of  the  Trus- 

3  Wood  V.  Williams,  4  Mad.  185 ;  Hioh-  tee  Act,  1850,  §  19,which  enables  the  Court, 
ens  «.  Kelly,  2  Sm.  &  G.  264;  Story  Eq.  in  such  a  case,  to  vest  the  estate;  seeposi; 
PI.  §§  201,  209,  and  note;  see  Boydeu  v.  and  see  Re  Boden's  Trust,  1  De  G.,  M.  & 
Partridge,  2  Graj',  190.  G.  57;  9  Hare,  820;  He  Lea's  Trust,  6  W. 

4  Scott  V.  Nicholl,  3  Russ.  476;  Story  R.  482,  V.  C.  W.;  but  see  Re  Hewitt,  27 

L.  J.  Ch.  302,  L.  C.  and  L.  JJ. 
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tate  upon  him.  If  the  descent  of  the  legal  estate  has  been  diverted, 
it  is  necessary  to  have  before  the  Court  the  person  in  whom  it  is 
actually  vested;^  and  therefore,  where  a  mortgagee  has  devised 
his  mortgage  in  such  manner  as  to  pass  not  only  the  money  se- 
cured, but  the  legal  estate  in  the  property  mortgaged,  the  devisee 
alone  may  foreclose  without  making  the  heir-at-law  of  the  original 
mortgagee  a  party .^ 

Upon  the  same  principle,  where  a  mortgagee  in  his  lifetime  act- 
ually assigns  his  whole  interest  in  the  mortgage,  even  though  the 
assignment  be  made  without  the  privity  of  the  mortgagor,  the  as- 
signee alone  may  foreclose  without  bringing  the  original  mortgagee 
before  the  Court ; '  and  where  there  have  been  several  mesne  as- 
signments of  the  mortgage,  the  last  assignee,  provided  the  legal 
estate  is  vested  in  him,  will  be  sufficient  without  its  being  neces- 
sary to  bring  the  intermediate  ones  before  the  Court.*  It  is  to  be 
observed,  however,  that  in  order  to  justify  the  omission  of  the  in- 
termediate assignees  in  the  case  of  an  assignment  of  a  mortgage, 
the  conveyance  must  have  been  absolute,  and  not  by  way  of  mort- 
gage ;  °  for  if  there  be  several  derivative  mortgagees,  they  must 
all  be  made  parties  to  a  bill  of  foreclosure  by  one  of  them.  Thus, 
where  A.  made  a  mortgage  for  a  term  of  years  for  securing  350/. 
and  interest  to  B.,  who  had  assigned  the  term  to  C,  redeemable  by 
himself  on  paying  300?.  and  interest ;  and  B.  died,  and  C.  brought 
a  bill  against  A.  to  foreclose  him  without  making  the  representa- 
tives of  B.  the  original  mortgagee  parties,  it  was  held  by  the  Court 
that  there  was  plainly  a  want  of  proper  parties.* 

The  principle  that  requires  a  trustee  or  other  owner  of  the  legal 
estate  to  be  brought  before  the  Court  in  suits  relating  to  trust 
property,  applies  equally  to  all  cases  where  the  legal  right  to  sue 
for  the  thing  demanded  is  outstanding  in  a  different  party  from  the 
one  claiming  the  beneficial  interest.    Thus  where  a  bill  is  filed  for 


1  See  Eagle  Fir*  Ins.  Co.  v.  Camimet,  2 
Edw.  Ch.  127. 

2  Williams  V.  Day,  2  Ch.  Ca.  32;  Een- 
voise  V.  Cooper,  6  ^Iad.  371. 

8  ChamBers  v.  Goldwin,  9  Ves.  269; 
Story  Eq.  PI.  §  189;  Bishop  of  Winchester 
V.  Beavor,  3  Sumner's  Ves.  314,  and  note 
(a),  and  315,  316;  Whitney  v.  M'Kiiiney, 
7  John  Ch.  144. 

*  Chambers  v.  Goldwin,  9  Ves.  269. 

6  Story  Eq.  PI.  §  191;  Kittle  V.  Van 
Dyck,  1  Sand.  (N.  Y.)76,  cited  post,  § 
2  of  this  chapter,  in  note  to  point,  "  mort- 
gagee unnecessary  •where  mortgage  is  as- 
signed." 

6  Hobart  i).  Abbot,  2  P.  Wms.  643;  Kit- 
tle V.  Van  Dyck,  1  Sand.  {N.  Y.)  76.  The 
general,  although  not  universal,  rule,  is 
that  all  incumbrancers,  as  well  as  the  mort- 
gagor, should  be  made  parties,  being,  if 
not  indispensable,  at  least  proper,  parties 
to  a  bill  of  foreclosure,  whether  they  are 
prior  or  subsequent  incumbrancers.   Story 


Hj.  PI.  f  163,  and  caSes  cited;  Findley  o. 
Bank  of  United  States,  11  Wheiit.  804; 
Haines  v.  Beach,  3  John.  Ch.  459;  Ens- 
■worth  V.  Lambert,  4  John.  Ch.  606 ;  Mc- 
Gown  V.  Yorks,  6  John.  Ch.  460;  Bishop 
of  Winchester  v.  Beavor,  3  Sumner's  Ves. 
314,  note  (a);  Taite  v.  Pallas,  1  Hogan, 
261 ;  Bodkin  v.  Fitzpatriok,  1  Hogan,  308; 
Canby  v.  Ridgeway,  Halst.  N.  J.  Dig.  168; 
Lyon  ».  Sandford,  5  Conn.  644;  Renwiok 
V.  Macomb,  1  Hopk.  277;  Fell  v.  Brown, 
2  Bro.  C.  C.  (Perkins's ed.) 278,  279, notes; 
Maderias  v.  Cutlett,  7  Monroe,  476;  Wing 
D.'  Davis,  7  Greenl.  31 ;  Poston  v.  Eubank, 
8  J.  J.  Marsh.  44;  Stuckeri;.  Stucker,  3  J. 
J.  Marsh.  301;  Cooper  v.  Martin,  1  Dana; 
25 ;  Noyes  v.  Sawyer,  3  Vt.  160 ;  Judson 
V.  Emanuel,  1  Ala.  N.  S.  698;  Miller  v. 
Kershaw,  1  Bailey  Eq.  479;  Bristol  v. 
Morgan,  3  Edw.  Ch.  142 ;  Nodine  v.  Green- 
field, 7  Paige,  544;  4Kent  (11th  ed.),  186; 
see  Piatt  i).  Squire,  12  Met.  494. 
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the  specific  performance  of  a  covenant  under  hand  and  seal  of  one,  Ch.  v.  §  i. ' 
for  the  benefit  of  another,  the  covenantee  must  be  a  party  to  a  bill 
by  the  person  for  whose  benefit  the  covenant  was  intended,  against 
the  covenantor.^  And  so  in  Cope  v.  Parry^  which  was  a  bill  filed 
for  the  specific  performance  of  a  covenant  for  the  surrender  of  a 
copyhold  estate  to  A.,  in  trust  for  others,  Lord  Chief  Baron 
Richards  said,  that  as  the  effect  of  a  surrender,  if  the  Court  de- 
creed it,  would  be  to  give  the  legal  estate  to  A.,  he  ought  to  be  a 
party,  otherwise  another  suit  might  become  necessary  against  him. 

It  is  to  be  observed,  that  the  preceding  cases  arose  upon  cove-  Rule  not 
nants  formallv  entered  into  under  hand  and  seal :  the  same  rule  ^^t^d^d '» 

•/  ^  '  ^      persons  con- 

will  not,  however,  apply  to  less  formal  instruments,  such  as  ordi-  tracting  not 

nary  agreements  not  under  seal,  wh^e  one  party  contracts  as  agenta^&r  ^ 
agent  for  the  benefit  of  another.  In  such  cases,  it  is  not  necessary  ofliera. 
to  bring  the  agent  before  the  Court,  because,  even  at  Law,  it  is 
the  undoubted  right  of  the  principal  to  interpose  and  supersede 
the  right  of  his  agent  by  claiming  to  have  the  contract  performed 
to  himself,  although  made  in  the  name  of  his  agent.^  This  princi- 
ple was  acted  upon  by  the  Court  of  Queen's  Bench,  in  the  case  of 
the  Duke  of  Norfolk  v.  Worthy,^  and  in  Bethune  v.  Farebrother,^ 
where  the  plaintiff  not  wishing  to  appear  as  purchaser,  procured 
J.  S.  to  bargain  for  him,  who  signed  the  contract  (not  as  agent) 
and  paid  the  deposit  by  his  own  check;  yet,  inasmuch  as  it  was 
the  plaintiff's  money,  he  was  allowed  to  maintain  an  action  for  it 
without  showing  any  disclaimer  by  J.  S.  Upon  the  same  princi- 
ple, in  Equity,  if  the  plaintiff  had  filed  a  bill  against  the  vendor, 
for  a  specific  performance,  he  would  not  have  been  under  the  ne- 
cessity of  making  J.  S.  a  party  to  the  suit,  because,  if  he  had  suc- 
ceeded in  his  object,  performance  of  the  contract  to  the  plaintiff 
might  have  been  shown  in  answer  to  an  action  at  Law  by  J.  S., 
whose  title  was  merely  that  of  agent  to  the  plaintiff.  It  is,  how- 
ever, frequently  the  practice  to  join  the  auctioneer  as  co-plaintiff  Auctioneers; 
with  the  vendor  in  suits  for  specific  performance  of  contracts  en- 

1  Cooke  V.  Cooke,  2  Vera.  36 ;  2  Eq.  Ca.  aoter.    See  Clarke  v.  Wilson,   3    Wash. 
Ab.  73,  pi.  8;  Story  Eq.  PI.  §  209.  C.   C.  560;  Newcomb  v.  Clark,  1  Denio, 

2  2  J.  &  W.  588;  and  see  Rolls  {!.  Yate,  226;  Finney  V.Bedford  Ins.  Co.,  8  Met.  348, 
Yelv.  177;  1  Bulst.  25,  b.  Collyer  Partn.  (Perkins's  ed.)  §§  412,  663; 

s  Crocker  ».  Higgins, 7  Conn.  342.    The  Dunlap's  Palej^'s  Agency,  324,  note; Harp 

party  in  interest  in  a  contract,  resting  in  v.   Osgood,  2   Hill,  216;   West  Boylston 

parol,  may  sue  upon  it.   Lapham  e.  Green,  Manuf.  Co.  v.  Searle,  15  Pick.  225 ;   Hub- 

9  Vt.  407;  Story  Agency,  §  418  et  seq.  ;  bard  ».  Borden,  6  Whart.  79,  92.    This, 

Pitts  V.  Mower,  18  M^ine,  361;  Edmonds.  however,  is  not  universally  true,  as  ap- 

Caldwell,  15  Maine,  340 ;  Higdon  v.  Thorn-  pears  in  the  case  of  factors  making  written 

as,  1  Har.  &  G.   153;  White  v.  Owen,  12  contracts  in  their  own  name  for  the  pur- 

Vt.  361;  Dunlap's  Paley's  Agency,  324,  chase  or  sale  of  goods  for  their  principals, 

note;    Hogan  «.   Short,   24  Wend.   461;  So  in  cases  of  agents  procuring  policies  of 

Thorp  V.  Farquer,  6  B.  Mon.  3.  insurance  in  their  own  names,  for  tlie  ben- 

In  the  case  of  the  United  States  v.  Par-  eflt  of  their  principals,  and  in  other  cases, 

mele,  1  Paine  C.  C.  252,  it  was  held,  that  which  will   be  found  commented  on  in 

no  action  will  lie  in  the  name  of  the  prin-  Story  Agency,  §  161. 

cipal,  on  a  written  contract  made  by  his  A  1  Camp.  N.  P.  c.  337. 

agent  in  his  own  name,  although  the  de-  ^  Cited  5  M.  &  S.  386. 
fendant  may  have  known  the  agent's  char- 
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tered  into  at  auctions ;  ^  but  that  is,  because  he  has  an  interest  in 
the  contract,  and  may  maintain  an  aption  upon  it.  He  has  also  an 
interest  in  being  protected  against  the  legal  liability  which  he 
may  have  incurred  in  an  action  by  the  purchaser  to  recover  the 
deposit.^ 

In  order  to  enable  the  plaintiff  to  dispense  with  the  necessity 
for  making  the  agent  entering  into  a  contract  for  his  employer,  in 
his  own  name,  a  party  to  a  suit  to  enforce  such  contract,  he  must 
state  in  his  bUl,  and  be  in  a  situation  to  show  by  evidence,  that  he  was 
actually  an  agent  in  the  transaction,  as  appears  to  have  been  done 
in  the  case  of  Bethune  v.  Farebrother^  by  proving  that  although 
the  money  was  paid  by  the  check  of  the  agent,  it  was  in  fact  the 
money  of  the  purchaser.  The  fact  of  the  person  contracting  being 
the  agent  of  the  plaintiff  may  likewise  appear  from  the  contract 
itself;  but  if  it  does  not  appear  from  the  contract  itself,  and  the 
plaintiff  is  not  in  a  situation  to  show  the  agency,  by  proving  that 
the  money  was  his  own,  or  some  act  tantamount,  he  must  make 
the  agent  a  party  either  as  co-plaintiff  with  himself  or  as  a  defend- 
ant, in  order  to  bind  his  interest ;  for  otherwise  such  agent  would 
have  a  right  to  sue  either  in  Equity  for  a  specific  performance  of 
the  same  contract,  or  to  bring  an  action  at  Law  for  the  recovery  of 
the  money  paid  to  the  defendant ;  and  parol  evidence  on  the  part 
of  the  defendant  would  in  either  case  be  inadmissible  to  show,  in 
opposition  to  the  written  contract,  that  the  purchase  was  made  on 
behalf  of  another.^  The  same?  rule  will  apply  if  the  agent  con- 
tracted as  well  on  his  own  behalf  as  in  the  capacity  of  agent  for 
another.  In  that  event  the  bill  must  be  filed  in  his  own  name, 
and  in  that  of  the  person  on  whose  behalf  he  acted,  or  at  least 
such  person  must  be  a  party  to  the  suit;  and  upon  this  principle, 
in  Small  v.  Attwood,^  where  a  contract  was  entered  into  for  the 
purchase  of  an  estate  by  certain  persons  in  their  own  names,  but 
in  fact  on  their  own  account,  and  also  as  agents  for  other  parties, 
a  bill  to  rescind  the  contract  was  filed  in  the  names  of  both  of  the 
agents,  and  of  the  other  parties  for  whom  they  contracted. 

With  respect  to  the  effect  of  a  sub-contract  in  rendering  it 
necessary  to  bring  the  party  concerned  in  it  before  the  Court  in  a 
litigation  between  the.  original  contracting  parties,  the  following 
distinction  has  been  made ;  viz.,  if  A.  contracts  with  B.  to  convey 
to  him  an  estate,  and  B.  afterwards  contracts  with  C.  that  he,  B., 
will  convey  to  him  the  same  estate,  in  that  case  C.  is  not  a  neees- 

1,211; 


1  See  Cutts  v.  Thodey,  13  Sim. 
and  see  7  Ves.  289. 

2  But  where  an  auctioneer  used  fraud 
to  enhance  the  price  of  property  sold  at 
auction,  it  was  held,  that  in  a  suit  in 
Equity  by  a  purchaser  for  relief  against 
the  sale,  it  was  not  necessary  to  make  the 
auctioneer  a  party.     Veazie  ii.  Williams, 

How.  U.  S.  134. 


8  Cited  5  M.  &  S.  385. 

4  Bartlett  v.  Pickersgill,  1  Cox,  16;  1 
Eden,  515;  see  2  Sugden  V.  &  P.  (ITth 
Am.  ed.)  911,  and  notes;  Botsford  ».  Burr, 
2  John.  Ch.  409;  Hughes  v.  More,  1 
Cranch,  176. 

6  1  Young,  407. 
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sary  party  to  a  suit  between  A.  and  B.  for  a  specific  performance ;    Ch.  v.  §  i. 
but  if  the  contract  entered  into  by  B.  with  0.  had  been,  not  that  "^       ' 

he,  B.,  should  convey  the  estate,  but  that  A.,  the  original  vendor, 
should  convey  it  to  C,  then  C.  would  have  been  a  necessary  party 
to  a  suit  by  B.  against  A.  for  a  specific  performance.^ 

Upon  the  principle  above  stated,  it  is  presumed  that  where  a  man 
enters  into  a  contract  which  is  expressed  in  the  instrument  itself  to 
have  been  entered  into  by  him  as  agent  for  another,  he  would  not 
afterwards  be  allowed  to  sue  for  a  performance  of  that  contract  on 
his  own  behalf,  on  the  allegation  that  he  was  not  authorized  to  act 
as  agent,  without  bringing  the  party,  on  whose  behalf  it  was  ex- 
pressed to  be  made,  before  the  Court.^  At  Law  it  has  been  held, 
that  a  plaintifi"  under  such  circumstances  could  maintain  an  action, 
by  procuring  from  the  party  on  whose  behalf  he  appeared  to  have 
entertained  the  contract,  a  renunciation  of  his  interest.' 

It  is  to  be  observed  here,  that  although  an  agent  entering  into  a 
contract  in  his  own  name,  maybe  joined  in  a  suit  as  co-plaintiflf  with 
his  principal,  as  in  the  case  before  referred  to  of  an  auctioneer,  who 
is  frequently  joined  with  the  vendor  in  a  bill  against  a  purchaser, 
because  he  has  an  interest  in  the  contract,  or  may  bring  an  action 
upon  it,  it  is  merely  on  the  ground  of  the  interest  which  he  has  in 
the  contract,  and  that  the  rule  is  indisputable,  that  wherever  an 
agent  has  no  interest  whatever  in  the  property  in  litigation  or  in 
the  contract,  and  cannot  be  sued  either  at  Law  or  in  Equity  re- 
specting it,  in  such  case  he  ought  not  to  be  made  a  party ;  and 
that  if  he  is  made  a  co-plaintiif  in  the  suit,  a  demurrer  upon  that 
ground  will  be  allowed ;  *  though  now,  in  such  a  case,  the  Court 
may  grant  such  relief  as  the  special  circumstances  of  the  case 
require.* 

Upon  this  principle  it  has  also  been  determined;'  that  an  agent 
who  bids  at  an  auction  for  an  estate,  and  signs  the  memorandum 
in  his  own  name,  need  not  be  made  a  co-defendant  with  his  em- 
ployer in  a  bill  for  a  specific  performance  of  such  agreement." 

Where  the  subject-matter  in  litigation  is  a  legal  chose  in  action  Assignor  of  a. 
which  has  been  the  subject  of  assignment,  the  assignor,  or,  if  dead,  "aci.im"oiias 
his  personal  representative,  should  be  a  party ; '  for  as  an  assign-  representa- 

1  e.  Walford,  4  Euss.  372;  andNel-       C.  332,  cited  Ld.  Red.  160;  see  Ayers  «. 

thorpe  V.  Holgate,  1  Coll.  203,  and  the  cases       Wright,  8  Ired.  Eq.  229. 

there  cited;  McCreight  v.  Foster,  W.  N.  '  Corbin  v.  Emerson,  10   Leigh,   663; 

(1870)  157;  18  W.  R.  905,  L.  C.  Bell  v.   Shrook,  2  B.  Mon.  29;  Combs  V. 

2  See  Add.  Cont.  600,  624.  Tarlton,  ii.  194;  Allen  v..  Crocket,  4  Bibb, 
8  Biokerton  v.  Burrell,  5  M.  &  S.  383.  240;  Bromley  v.  Holland,  7  Sumner's  Ves. 
*  King  of  Spain  v.  Machado,  4  Russell,  3,  note  (c);  Voorheesji.  De  Myer,  3  Sandf. 

228 ;  vide  etiam,  Cuflf  v.  Flatell,  S>.  242,  and  Ch.  614 ;  The  Auditor  v.  Johnson,  1  Hen. 

Makepeace  v.  Haythorne,  ib.  244 ;  Jones  v.  &  M.  536 ;  Bradley  v.  Morgan,  2  A.  K. 

Hart,  1  Hen.  &  M.  470.  Marsh.  369;  Elderkine.  Shultz,  2  Blackf. 

5  15  &  16  Vic.  c.  86,  §  49.  346 ;  Currier  v.  Howard,  14  Gray,  511, 513 ; 

6  Kingsley  ». Young,  Rolls,  July  30, 1807,  Ensign  v.  Kellogg,  4  Pick.  1.  In  Treco- 
Coo.  Eq.  PI.  42;  see  also  Lissetts.  Reave,  thick  v.  Austin,  4  Mason,  16,  41  etseq.,  it 
2  Atk.  394 ;  Newman  v.  Godfrey,  2  Bro.  C.  was  strenuously  maintained  by  Mr.  Justice 
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■  v.  §  1.     ment  of  a  chose  in  action  is  not  recognized  in  a  Court  of  Law,  and 
"^  is  only  considered  good  in  Equity,  the  recovery  in  Equity  by  the 

the  assignor,  which  may  be  affected  by  the 
decree,  there  he  is  not  only  a  proper,  but 
a  necessary,  party."  Montague  v.  Lobdell, 
11  Cush.  114, 115;  Belton  v.  Williams,  4 
Florida,  11 ;  see  Miller  v.  Bear,  3  Paige, 
466  J  Craig  v.  Johnson,  3  J.  J.  Marsh.  678; 
2  Story  Eq.  Jur.  §  1057;  Brown  v.  John- 
son, 53  Maine,  246 ;  Houghton  v.  Davis, 
23  Maine,  33.  The  promisee  named  in  a 
written  contract  to  oonvej'  land,  who  has 
transferred  it  by  an  unconditional  verbal 
assignment,  need  not  be  made  a  party  to 
a  suit  by  his  assignee  for  specific  perform- 
ance of  the  contract.  Currier  v,  Howard, 
14  Gray,  511.  In  Field  v.  Maghee,  5  Paige, 
539,  it  was  held,  that  the  assignee  of  a  ciose 
in  actioUj  which  has  been  ab.^iolutely  as- 
signed, is  not  authorized  to  file  a  bill  for 
the  recovery  of  the  same,  in  the  name  of 
the  assignor;  see  also  Rogers  «.  Traders' 
Ins.  Co.,  6  Paige,  583 ;  Miller  v.  Bear,  3 
Paige,  467,  468;  Whitney  v.  M'Kinney,  7 
John.  Ch.  144;  Sedgwick  v.  Cleveland, 
7  Paige,  287;  Polk  v.  Gallant,  2  Dev.  & 
Bat.  Eq.  395 ;  Snelling  n.  Bsyd,  5  Monroe, 
172.  But  if  the  assignee  be  a  mere  nomi- 
nal holder,  without  interest  in  the  thing  as- 
signed, then  the  suit  should  be  brought  in 
the  name  of  the  party  in  interest.  Field  «. 
Maghee,  5  Paige,  589 ;  Rogers  v.  Traders' 
Ins.  Co.,  6  Paige,  583. 

It  has  been  recently  held  in  England, 
in  the  case  of  Hammond  v.  Messenger,  9 
Sim.  337,  that  the  assignee  of  a  debt, 
not  in  itself  negotiable,  is  not  entitled  to  sue 
the  debtor  for  it  in  Equity,  unless  some  cir- 
cumstances inter\'ene,  which  show  that  his 
remedy  at  Law  is,  or  may  be,  obstructed  by 
the  assignor.  The  same  doctrine  has  also 
been  distinctly  held  in  New  York  and 
other  States.  Carter  v.  United  Ins.  Co., 
]  John.  Ch.  463;  Ontario  Bank  ».  Mum- 
ford,  2  Barb.  Ch.  596 ;  Adair  v.  Winchester, 
7  Gill  &  J.  114;  Smilev  v.  Bell,  Martin  & 
Yerg.  378 ;  Moseley  v.  Brush,  4  Rand.  892 ; 
see  also  Rose  v.  Clark,  1 Y.  &  Col.  Ch.  534, 
548 ;  Motteux  v.  The  London  Assurance  Co. 

1  Atk.  545 ;  Dhegetoft  V.  The  London  As- 
surance Co.,  Moseley,  83;  2  Story  Eq.  Jur. 
§  1057  a,  and  note ;  Story  Eq.  PI.  §  163, 
and  note.  It  is  remarked  by  Mr.  Justice 
Story,  that  "  this  doctrine  is  apparently 
new;  and  never  has  been  adopted  in 
America.  The  general  principle  here  es- 
tablished seems  to  be,  that  wherever  an 
assignee  has  an  equitable  right  or  interest 
in.  a  debt,  or  other  property  (as  the  assignee 
of  a  debt  certainly  has),  there,  a  Court  of 
Equitj'  is  the  proper  forum  to  enforce  it, 
and  he  is  not  to  be  driven  to  any  circuity 
by  instituting  a  suit  at  Law  in  the  name  of 
the  person,  who  is  possessed  of  the  right." 

2  Story  Eq.  Jur.  §  1057  a. ;  Townaend  v. 
Carpenter,  11  Ohio,  21. 

It  may  well  be  worthy  of  considera- 
tion whether  the  doctrine  in  the  case  of 
Hammond  v.  Messenger,  tibi  supra,  is  not 
founded  in  better  reason  than  that  which 
is  above  stated  as  the  American  doctrine, 
if,  by  the  American  doctrine,  we  are  to 


Story,  that  the  assignor  in  a  cAose  in  aclion 
is  not,  in  Equity,  a  necessary  party,  where 
the  suit  is  by  the  assignee  and  the  assign- 
ment is  absolute.  Miller  v.  Henderson, 
2  Stockt.  Ch.  (N.  J.)  320;  see  Ward  v. 
Van  Bokkelin,  2  Paige,  289;  Bruen  v. 
Crane,  1  Green  Ch.  347;  Polk  v.  Gallant, 
2  Dev.  &  Bat.  Ch.  395;  Everett  v.  Winn, 

1  Sm.  &  M.  Ch.  67;  Snelling  v.  Boyd, 

2  Monroe,  133;  Kennedy  v.  Davis,  7  Mon- 
roe, 372 ;  Morey  v.  Forsyth,  Walk.  Ch.  465 ; 
Beach  v.  White,  Walk.  Ch.  495;  Dixon  v. 
Buell,  21  111.  203;  Colerick  v.  Hooper,  8 
Ind.  316;  Varney  u.  Bartlett,5  Wis.  270; 
Moor  V.  Veazie,  32  Maine,  343, 355;  Whit- 
ney V.  M'Kinney,  7  John.  Ch.  144;  Brown 
V.  Johnson,  63  Maine,  246,  247;  Pingree 
V.  Coifin,  12  Gray,  302,  303.  In  Hobart 
V.  Andrews,  21  Pick.  526,  531,  532,  Mr.  ' 
Justice  Wilde  seems  inclined  to  favor  the 
same  doctrine.  And  it  was  so  held  in 
Haskell  v.  Hilton,  30  Maine,  419;  see 
Anderson  v.  Wells,  6  B.  Mon.  540 ;  Clark 
11.  Smith,  7  B.  Mon.  273 ;  Day  v.  Cum- 
mings,  19  Vt.  496.  In  Story  Eq.  PI.  §  153, 
the  law  on  this  subject  is  thus  stated :  "  In 
general,  the  person,  having  the  legal  title 
in  the  subject-matter  of  the  bill,  must  be  a 
parly,  either  as  plaintiff  or  as  defendant, 
though  he  has  no  beneficial  interest  there- 
in ;  so  that  the  legal  right  may  be  bound 
by  the  decree  of  the  Court.  In  cases, 
therefore,  where  an  assignment  does  not 
pass  the  legal  title,  but  only  the  equitable 
title,  to  the  property,  as,  for  example,  an" 
assignment  of  a  chose  in  action,  it  is  usual, 
if  it  be  not  always  indispensable,  to  make 
the  assignor,  holding  the  legal  title,  a  party 
to  the  suit.  Indeed,  the  rul.e  is  often  laid 
down  far  more  broadly,  and  in  terms  im- 
porting, that  the  assignor,  as  the  legal 
owner,  must  in  all  cases  be  made  a  party, 
where  the  equitable  interest  only  is  passed. 
Thus  it  has  been  laid  down  in  a  book  of 
very  high  authority,  that  if  a  bond  or  judg- 
ment be  assigned,  the  assignor,  as  well  as 
assignee,  must  be  a  party;  for  the  legal 
right  remains  in  the  assignor.  But  it  may 
perhaps  be  doubted,  whether  the  doctrine 
thus  stated  is  universally  true.  The  true 
principle  would  seem  to  be,  that  in  all 
cases,  where  the  assignment  is  absolute 
and  unconditional,  leaving  no  equitable 
interest  whatever  in  the  assignor,  and  the 
extent  and  validity  of  the  assignment  is 
not  doubted  or  denied,  and  there  is  no  re- 
maining liability  in  the  assignor  to  be 
affected  by  the  decree,  it  is  not  necessary 
to  make  the  latter  a  party.  At  most,  he  is 
merely  a  nominal  or  formal  party  in  such 
a  case.  It  is  a  very  different  question, 
whether  he  may  not  properly  be  made  a 
party,  as  a  legal  owner,  although  no 
decree  is  sought  against  him ;  for  in  many 
cases  a  person  may  be  made  a  party, 
though  he  is  not  indispensable.  But 
where  the  assignment  is  not. absolute  and 
unconditional,  or  the  extent  or  validity  of 
the  assignment  is  disputed  or  denied,  or 
there  are  remaining  rights  or  liabilities  of 
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assignee  would  be  no  answer  to  an  action  at  Law  by  the  assignor, 
in  whom  the  legal  right  to  sue  still  remains,  and  who  might  exer- 
cise it  to  the  prejudice  of  the  party  liable ;  ^  in  which  case  the  party 
liable  would  be  driven  to  the  circuitous  process  of  filing  another  bill 
against  the  plaintifi^  at  Law,  for  the  purpose  of  restraining  his  pro- 
ceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond, 
and  died,  and  the  assignee  sued  for  it  in  Equity,  the  cause  was 
directed  to  stand  over,  to  make  the  personal  representative  of  the 
obligee  a  party ;  ^  and  in  another  case,*  where  the  assignor  of  a 
bond  was  dead,  and  there  was  not  a  representative,  it  was  held,  on 
a  bill  filed  by  the  assignee  against  the  obligor  for  a  ne  exeat,  that 
there  was  a  want  of  parties.  And  in  li]|e  manner,  where  a  bill  was 
filed  by  the  assignees  of  a  judgment,  without  the  assignor  being  a 
party,  it  was  held,  that  the  plaintiffs  could  not  go  on  with  that  part 
of  their  case  which  sought  payment  of  the  debt.* 

For  the  same  reason,  where  a  bill  was  filed  against  the  directors 
of  an  unincorporated  joint-stock  company,  by  a  holder  of  shares, 
of  which  some  were  original,  and  some  were  alleged  to  be  deriva- 
tive, without  stating  with  respect  to  the  derivation  of  them,  the 
manner  in  which  he  had  become  possessed  of  them,  or  whether 
they  had  been  transferred  to  him,  in  the  manner  in  which,  accord- 
ing to  the  regulations  of  the  company,  such  transfer  ought  to  have 
been  made.  Lord  Brougham  appeared  to  think  that  the  persons  by 
whom  the  shares  had  been  assigne'd  to  the  plaintiffs  ought  to  have 
been  parties  to  the  suit.' 

The  same  principle  appears  to  have  been  acted  upon  by  the 
Court  of  Exchequer,  in  certain  cases  in  which  bills  have  been  filed 
for  tithes,  by  lessees,  under  parol  demises  (which,  in  consequence 
of  tithes  being  things  lying  in  grant,  are  void  at  Law),  in  which 
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understand,  that  the  mere  assignment  of 
a  debt  will  give  the  assignee  a  right  to  sue 
in  Equity,  when  the  assignor  could  only 
pursue  his  remedy  at  Law.  See  Carter  v. 
United  Ins.  Co.,  1  John.  Ch.  463;  Onta- 
rio Bank  v.  Mumford,  2  Barb.  Ch.  596 ; 
Gover  v.  Christie,  2  Harr.  &  J.  67; 
Adair  v.  Winchester,  7  Gill  &  J.  114; 
Smiley  V.  Bell,  Martin  &  Yerg.  378; 
Moseley  b.  Brush,  4  Rand.  392 ;  Winn  ». 
Bowles,  6  Munf.  23.  The  doctrine  of  the 
case  of  Hammond  v.  Messenger  is  simply, 
that  a  debt,  not  otherwise  properly  a  sub- 
ject of  Equity  cognizance,  does  not  become 
such,  merely  because  it  has  been  assigned 
and  the  assignee  is  compelled  to  sue  at  Law 
in  the  name  of  the  iissignor.  This  subject 
underwent  a  thorough  discussion  in  On- 
tario Bank  v.  Mumford,  above  cited,  in 
which  Chancellor  Walworth  cited  with 
approbation  the  case  of  Hammond  «.  Mes- 
senger, and  reaffirmed  the  doctrine  it  con- 
tains to  its  full  extent.  "  As  a  general  rule," 
said  he,  "  this  Count  will  not  entertain  a  suit 
brought  by  the  assignee  of  a  debt,  or  of  a 
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chose  in  action,  which  is  a  mere  legal  de- 
mand; but  will  leave  him  to  his  remedy  at 
Law  by  a  suit  in  the  name  of  the  assignor." 

1  See  the  remarks  of  Thomas  J.  in  Mon- 
tague ».  Lobdell,  11  Cush.  Ill,  114j  115; 
and  also  the  remarks  of  Wilde  J.  in  Ho- 
bart  V.  Andrews,  21  Pick.  626,  531,  532, 
upon  the  above  statement  by  Mr.  Daniell. 
Brown  V.  Johnson,  53  Maine,  246. 

2  Brace  v.  Harrington,  2  Atk.  235 ;  Coale 
V.  Mildred,  3  Harr.  &  J.  278 ;  see  Ensign  v. 
Kellogg,  4  Pick.  1. 

s  Ray  V.  Fenwiok,  3  Bro.  C.  C.  25. 

4  Cathcart  ».  Lewis,  1  Tes.  J.  463; 
Partington  v.  Bailey,  6  L.  J.  N.  S.  Ch. 
170,  M.  R.;  M'Kinnie  v.  Rutherford,  1 
Dev.  &  Bat.  Eq.  395 ;  Elliott  «.  Waring, 
5  Monroe,  339 ;  Pemberton  ».  Riddle,  S>. 
401;  Young  v.  Eodes,  J6.  500;  Elderkin 
V.  Shultz,  2  Blaokf.  346. 

6  Walburn  v-  Ingilby,  1  M.  &  K.  61; 
C.  P.  Coop.  T.  Brough,  270;  see,  how- 
ever, Bagshaw  ».  Eastern  Union  Railway 
Co.,  7  Hare,'  114;  13  Jur.  602;  affirmed, 
14  Jur.  491,  L.  C. 
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cases,  upon  demurrers  being  put  in  and  submitted  to,  the  Court 
has  permitted  the  plaintiflfs  to  amend  their  bills,  by  making  the 
lessors  parties  to  the  snit.-^ 

Although  the  assignor  of  a  chose  in  action  is  sometimes  made 
a  party  defendant  to  a  suit,  yet  the  more  general  practice  is  (espe- 
cially where '  the  assignment  contains,  as  it  almost  always  does,  a 
power  of  attorney  from  the  assignor  to  the  assignee  to  sue  in  his 
name),  to  make  the  assignor  a  co-plaintiff  in  the  bill ;  although  it 
seems,  that  even  if  the  assignment  is  stated  upon  the  bill,  and,  con- 
sequently, that  there  is  an  admission  of  the  fact  as  between  the  co- 
plaintiffs,  still  it  is  necessary  to  prove  the  assignment,  in  order  to 
show  that  there  is  no  misjoinder  of  plaintiffs;^  though  now,  it  is 
conceived  that  such  proof  would  certainly  not  be  required.' 

Upon  the  principle  above  laid  down,  it  is  held  that  although  a 
creditor  or  legatee  of  a  person  deceased  may,  in  some  cases,  under 
peculiar  circumstances,  such  as  an  allegation  of  fraud  or  collusion,* 
bring  a  bill  against  a  debtor  to,^  or  creditor  of,°  the  estate,  yet 
such  a  suit  can  in  no  case  be  maintained  without  the  personal 
representative  being  a  party.'  But  it  seems  that  a  specific  legatee, 
suing  trustees  for  his  legacy,  need  not  make  the  executor  a  party, 
if  he  alleges  that  he  has  his  assent.'  Again,  although  an  executor 
has  actually  released  his  interest  in  the  property  sued  for,  it  has 
been  held  that  he  must,  nevertheless,  be  a  party  to  the  suit.'  And 
so  it  has  been  held,  that  an  administratrix  of  an  intestate,  although 
she  had  assigned  his  interest  in  a  partnership  concern  to  his  next 
of  kin,  was  the  proper  person  to  file  a  bill  against  the  surviving 
partners  to  have  the  partnership  accounts  taken.^" 

Where  a  testator,  having  been  resident  in  India,  where  all  his 
property  was,  died  there,  having  made  a  will,  whereby  he  be- 
queathed the  residue  of  his  estate  to  persons  resident  in  this  country, 


1  Henning  v.  Willis,  3  Wood,  29 ;  Jack- 
son 11.  Benson,  M'Lel.  62. 

2  Sayer  v.  Wagstaff,  2  Y.  &  C.  230; 
Cholmondeley  v.  Clinton,  4  Bligh,  123; 
Ryan  v.  Anderson,  3  Mad.  174;  Blair  v. 
Bromley,  6  Hare,  664;  11  Jur.  115; 
affirmed,  2  Phil.  3B4;  11  Jur.  617.  In 
every  case  of  a  bill  in  Equity,  asking 
relief  for  a  plaintiff,  as  assignee  of  the 
rights  of  another,  the  assignor  must  be 
made  a  party,  and  the  assignment  ought 
to  be  shown  and  proved,  though  not 
denied,  nor  proof  of  it  called  for  in  the 
answers. ,  Corbin  v.  Emerson,  10  Leigh, 
663;  Smith  «.  Harley,  8  Missou.  559, 
660 ;  see  ante,  198  note. 

»  15  &  16  Vic.  c.  86,  §  49. 

*  Gregory  v,  Forrester,  1  M'Cord  Ch. 
325 ;  post,  ch.  6,  §  4,  and  cases  cited  in 
notes  to  this  point. 

5  Attorney -General  v.  Wynne,  Mos.  126 ; 
Wilson  V.  Moore,  1  My.  &  K.  126,  142 ; 
see  also  Saunders  v.  Druce,  3  Drew.  140 ; 
and  this  has  been  done  in  cases  of  partner- 
ship.   Bowsher  v.  Watkins,  1 E.  &  M.  277 , 


Travis  v.  Milne,  9  Hare,  141;  and  see 
Stainton  v.  Carron  Companj',  18  Beav. 
146;  18  Jur.  137;  Harrison  V.  Righter,  S 
Stockt.  (N.  J.)  389. 

6  Earl  Vane  v.  Eigden,  18  W.  R.  308, 
V.  0.  M.;  see,  however,  S.  C.  W.  N. 
(1870)  210;  IS  W.  E.  1092,  L.  C.  &  L.  J. 
James. 

'  Eumney  v.  Maud,  Rep.  temp.  Finch, 
336;  Griffith  ».  Bateman,  ib.  334;  Attor- 
ney-General V.  Twisden,  ib.  336 ;  Conway 
V.  Stroud,  2  Freem.  188;  Westi).  Randall, 
2  Mason,  181.  If,  however,  the  executor 
is  an  outlaw  and  cannot  be  found,  the  suit 
may  proceed  without  him.  Heath  v.  Per- 
cival,  1  P.  Wms.  682,  684;  2  Eq.  Ca.  Abr. 
167,  pi.  14;  630,  pi.  2. 

8  Smith  V.  Brooksbank,  7  Sim.  18,  21; 
see,  however,  Moore  v.  Blagrave,  1  Ch. 
Ca.  277,  and  observations  on  this  case  in 
Smith  V.  Brooksbank. 

9  Smithby  v.  Stinton,  1  Ver.  31. 

l»  Clegg  V.  Fishwick,  1  M'N.  &  G.  294, 
299;  12  Jur.  993. 
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but  appointed  persons  in  India  his  executors,  who  proved  the  will 
there,  and  remitted  the  proceeds  to  their  agent  in  this  country,  it 
was  held,  that  the  residuary  legatees  could  not  maintain  a  suit 
against  the  agent,  without  having  a  representative  to  the  testator 
in  England,  before  the  Court.^ 

Where  a  claim  on  property  in  dispute  would  vest  in  a  personal 
representative  of  a  deceased  person,  and  there  is  no  general  per- 
sonal representative  of  that  person,  an  administration  limited  to 
the  subject  of  the  suit  will -be  necessary,  to  enable  the  Court  to 
proceed  to  a  decision  on  the  claim;  but  now  the  Court  is  em- 
powered, by  the  forty-fourth  section  of  the  Act  15  &  16  Vic.  c.  86, 
if  it  thinks  fit,  to  appoint  a  person  in  such  cases  to  represent  the 
estate,  or  to  proceed  in  the  absence  of  anp  such  representative. 

Where,  however,  the  object  of  the  suit  is  the  general  adminis- 
tration of  the  estate,  a  general  personal  representative  is  always 
necessary ;  ^  and  the  Court  will  not  proceed  in  such  a  suit  when 
the  estate  is  only  represented  by  an  administrator  ad  litem  ;  ^  nor 
appoint  a  person  to  represent  the  estate  under  the  section  above 
referred  to,*  and  a  general  personal  representative  is  a  necessary 
party  to  a  suit  against  an  executor  or  administrator  de  son  tort? 

When  the  object  of  the  suit  is  only  to  bind  the  estate,  it  is  suifi- 
ciently  represented  by  an  administrator  ad  litem  ;  °  and,  as  a  general 
proposition,  it  has  been  laid  down  that  an  administrator  ad  litem 
represents  the  estate  to  the  extent  of  the  authority  which  the 
letters  of  administration  purport  to  confer ; '  and  when  a  limited 
administration  has  been  granted,  and  general  letters  of  administra- 
tion are  afterwards  granted,  the  general  administrator  is  bound  by 
the  proceedings  in  a  cause  in  which  the  estate  was  represented  by 
a  limited  administrator.* 


1  Logan  V.  Fairlie,  2  S.  &  S.  284;  aee 
Campbell  v-  Wallace,  10  Gray,  162 ;  Camp- 
bell 1).  Sheldon,  13  Pick.  8;  Stor^  Conf. 
Laws,  §  513,  and  numerous  cases  cited  in 
notes,  §  5U  b. ;  Storv  Eq.  PI.  §  179.  Exec- 
utors residing  abroad,  or  ■who  have  never 
acted  on  the  estate,  are  not  necessarily 
made  parties  to  the  suit.  Clifton  v.  Haig,. 
4  Desaus.  330;  Storv  Eq.  PI.  §  179. 

2  Penny  «.  Watts,  2  Phil.  149,  153; 
Donald  v.  Bather,  16  Beav.  26;  Barber  v. 
Walker,  W.  N.  (1867)  127;  15  W.  R.  728, 
L.JJ. 

s  Gi-oft  0.  Waterton,  13  Sim.  653;  but 
see  2  Phil.  552 ;  Groves  ».  Levi,  or  Groves 
V.  Lane,  9  Hare  App.  47;  16  Jur.  1081; 
and  see  Woodhouse  v.  Woodhouse,  L.  E. 
8  Eq.  514,  V.  C.  S.  If  necessary  for  the 
protection  of  the  estate,  a  bill  praying  an 
injunction  and  receiver,  may  be  filed,  al- 
though there  is  no  personal  representative. 
Steer  v.  Steer,  13  W.  K.  225,  V.  C.  K.; 
2  Dr.  &  Sm.  311;  but  a  bill  filed  before 
administration  to  protect  the  assets  is  de- 
murrable, if  it  asks  an  account.  Eawlings 
».  Lambert,  IJ.  &  H.  468;  Overington  v. 
Ward,  34  Beav.  175. 
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*  Groves  1).  Levi,  siipi-a ;  Silvers.  Stein, 
1  Drew.  295;  9  Hare  App.  82;  see,  how- 
ever, Maclean  v.  Dawson,  27  Beav.  21, 
369;  5  Jur.  N.  S.  1091;  Williams  v.  Page, 
27  Beav.  373. 

6  Penny  v.  Watts,  2  Phil.  149,  153; 
Creasor  v.  Robinson,  14  Beav.  589;  15 
Jur.  1049 ;  Beardmore  v.  Gregory,  2  H.  & 
M.  491;  11  Jur.  N.  S.  363;  contra,  Cle- 
land  V.  Cleland,  Prec.  Ch.  64;  and  see 
Cooke  V.  Gittings,  21  Beav.  497. 

6  Ellice  V.  Goodson,  2  Coll.  4;  Davis  v. 
Chanter,  2  Phil.  545,  549;  Devaynes  v. 
Robinson,  24  Beav.  97,  98;  3  Jur.  N..  S. 
707,  708;  Maclean  v.  Dawson,  27  Beav. 
21,  369;  5  Jur.  N.  S.  1091;  Williams!). 
Allen,  10  W.  R.  512,  L.  JJ.,  4  De  G.  V.  & 
J.  71;  overruling  S.  C.  29  Beav.  292;  8 
Jar.  N.  S.  276. 

'  Faulkner  v.  Daniel,  3  Hare,  199,  207 ; 
Davis  V,  Chanter,  supra ;  Williams  v,  Al- 
len, 32  Beav.  650;  Woodhouse  v.  Wood- 
house,  L.  E.  8  Eq.  514,  V.  C.  S. 

8  Davis  «.  Chanter,  mpra;  and  Harris 
V.  Milburn,  2  Hagg.  64,  referred  to,  2  Phil. 
652. 
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Ch.  V.  §  1. 


Attorney- 
General  does 
not  represent 
estate  of  an 
illegitimate 
person,  but 
personal  rep- 
resentative is 
necessary. 

Application  of 
15  &  16  Vic. 
c.  86,  §  44. 

Discretion  of 
the  Court ; 

Section  in- 
tended gen- 
erally to 
apply  only 
in  cases  of 
one  of  a  class. 


Cases  in 
whicli  the 
section  will 
be  acted  on. 


It  may  not  be  out  of  place  here  to  observe  that  the  Attorney- 
General  does  not  represent  the  estate  of  a  deceased  illegitimate 
person,  so  as  to  dispense  with  the  necessity  of  a  personal  repre- 
sentative.^ 

With  regard  to  the  power  of  the  Courts  to  appoint  a  person  to 
represent  the  estate  of  a  deceased  person,  Lord  Hatherly,  then 
Vice  Chancellor,  observed,  in  the  case  of  Long  v.  Storie,  that  "the 
forty-fourth  section  of  the  Statute  is  only  intended  to  apply  to  a 
case  in  which  there  is  a  difficulty,  either  from  insolvency  or  some 
other  cause,  in  obtaining  representation  to  a  deceased  party ;"^ 
and  the  same  learned  Judge  said,  in  another  case,  that  it  is  always 
in  the  discretion  of  the  Court  whether  it  will  act  on  the  power 
conferred  by  this  section ;  ^  and  in  the  case  of  Gibson  v.  Wells,^  Sir 
John  Romilly  M.  R.  said,  "  The  object  of  the  Statute  is :  where 
you  have  real  litigating  parties  before  the  Court,  but  it  happens 
that  one  of  the  class  interested  is  not  represented,  then,  if  the 
Court  sees  that  there  are  other  persons  present  who  hand  fide 
represent  the  interest  of  those  absent,  it  may  allow  that  interest  to 
be  represented,  but  it  will  not  allow  the  whole  adverse  interest 
to  be  represented."  The  observations  of  the  learned  Judges  above 
quoted  show  generally  the  cases  in  which  the  Court  will  exercise 
the  power  conferred  upon  it  by  the  forty-fourth  section  of  the  Act; 
and  it  will  be  useful  now  to  refer,  shortly,  to  some  of  the  reported 
cases  in  which  the  Court  has  acted  on  this  power,  or  has  refused 
to  do  so.  It  has  been  determined  that  the  enactment  extends  to 
those  cases  where  the  estate  to  be  represented  is  sought  to  be  made 
liable ;  *  and  pending  proceedings  in  the  Probate  Court,  a  repre- 
sentative has  been  appointed ;  ^  and,  again,  where  the  next  of  kin 
refused,  or  after  notice  neglected,  to  take  out  administration ; '  and 
where  the  executor,  who  had  proved  the  will  in  India,  refused  to 
prove  it  in  England ; '  and  where  •  it  was  uncertain  whether  the 
person  whose  estate  was  to  be  represented,  and  who  was  a  neces- 
sary party  to  the  suit,  and  beneficially  interested,  was  dead  or 
alive.'  Where  there  are  other  pei-sons  parties  to  the  suit  in  the 
same  interest  as  the  deceased  party,  it  is  conceived  that  the  Court 
will,  generally,  permit  the  suit  to  proceed  without  any  representa- 


1  Bell  V.  Alexander,  6  Hare,  543,  545. 

2  Kay  App.  12;  and  see  Joint  Stock 
Discount  Co.  v.  Brown,  L.  E.  8  Eq.  376, 
V.  C.  J. 

3  Tarratt  v.  Lloyd,  2  Jur.  N.  S.  371,  V. 
C.W. 

*  21  Beav.  620;  and  see  Hewitson  v. 
Todhunter,  22  L.  J.  C.  H.  76,  V.  C.  S.; 
Meades  v.  Guedalla,  10  W.  E.  485,  V.  C. 
W. ;  Re  Joint  Stock  Discount  Company, 
Fyfe's  case,  17  W.  E.  870,  M.  E. 

5  Dean  and  Chapter  of  Ely  v.  Gaylord, 
16  Beav.  561;  Joint  Stock  Discount  Co.  v. 
Brown,  L.  E.  8  Eq.  376,  V.  C.  J.;  and  see 
Be  Banking  L.  E.  6  Eq.  601,  V.  C.  G. 


6  Hele  V.  Lord  Bexlev,  15  Beav.  340; 
Eobertson  v.  Kemble,  W.  N.  (1867)  305, 
M.  R. 

'  Tarratt  v.  Lloyd,  supra;  Ashmall  «. 
Wood,  1  Jur.  N.  S.  1130,  V.  C.  S. ;  Davies 
V.  Boulcott,  1  Dr.  &  Sm.  23;  see  also 
Swallow  V.  Binns,  9  Hnre  App.  47;  17 
Jur.  295;  Haw  v.  Vickers,  1  W.  R.  242. 

8  Sutherland  v.  De  Virenne,  2  Jur.  N. 
S.  301,  V.  C.  S. ;  see  also  Bliss  v.  Putnam, 
29  Beav.  20;  7  Juv.  N.  S.  12;  Mortimeri). 
Mortimer,  11  W.  E.  740,  M.  E. 

9  Mortimer  v.  Mortimer,  11  W.  E.  740, 
M.  E. 
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tive  of  the  estate  of  such  party ;  ^  so,  also,  -when  the  deceased    Ch.  v.  §  i. 
person  was  an  accounting  party,  or  without  any  beneficial  interest,   "*"    v"~*' 
and  died  insolvent.^ 

Before  the  late  Act,  in  some  cases,  when  it  has  appeared  at  the  Rule  before 
hearing  of  a  cause  that  the  personal  representative  of  a  deceased  **"'  ■'^°'' 
person,  not  a  party  to  the  suit,  ought  to  be  privy  to  the  proceed- 
ings under  a  decree,  but  that  no  question  could  arise  as  to  the 
rights  of  such  representative,  the  Court  has,  on  the  hearing,  made  a 
decree,  directing  proceedings  before  one  of  the  Masters  of  the  Court, 
without  requiring  the  representative  to  be  made  a  party  by  amend- 
ment or  otherwise ;  and  has  given  leave  to  the  parties  in  the  suit 
to  bring  a  representative  before  the  Master,  on  taking  the  accounts 
or  other  proceedings  directed  by  the  decree.' 

Having  now  noticed  the  principal  cases  in  which  the  Court  has  Cases  in 
acted  on  the  power  given  by  the  Statute,  those  in  which  it  has  re-  ^^tion*m 
fused  to  do  so  will  be  shortly  referred  to.     It  has  been  held,  that  not  be  acted 
the  enactment  does  not  enable  the  Court  to  appoint  a  person  to 
represent  the  estate,  or  to  proceed  withoiit  one,  where  he  would 
have  to  be  active  in  the  execution  of  the  decree  which  the  Court 
is  called  upon  to  make ;  *  nor  where  the  whole  adverse  interest  is 
unrepresented ;  ^  nor  where  the  general  administi'ation  of  the  estate 
to  be  represented  is  sought ; '  nor  where  the  deceased  was  an 
accounting  party ; '  nor  where  there  is  personal  responsibility  at- 
tached to  the  position ; "  nor  will  the  Court  direct  money  to  be 
paid  to  a  person  appointed  under  this  section.* 

The  44th  section  of  the  Act  expressly  refers  to  other  proceed-  The  section 
ings,  as  well  as  suits;  and  it  has  accordingly  been  held  that  it  gpecjai cases 
applies  to  special  cases  and  petitions."    The  proper  person  to  be  and  petitions. 

1  Abrey  v.  Newman,  10  Hare  App.  58;  ^  Fowler  «.  Bayldon,  9  Hare  App.  78. 
17  Jur.  163;  Cox  v.  Taylor,  22  L.  J.  Ch.  5  Cox  v.  Stephens,  9  Jur.  N.  S.  1144; 
910,  V.  C.  K.;  Riickeri).  Scholefield,  7L.  1145;  11  W.  R.  929,  V.  C.  K.;  Gibson  v. 
T.   N.  S.  504,  v.  C.  W.;   Twynham   v.  Wills,  21   Beav.   620;    and  see   Vacy  v. 
Porter,  W.  N.   (1869)  228,  V.  C.  J. ;  and  Vacy,  1  L.  T.,  N.  S.  267,  V.  C.  W. 

see  Bessant  v.  Noble,  26  L.  T.  Ch.  236,  L.  ^  Groves  v.  Levi  or  Lane,  9  Hare  App. 

C.    In  Tarratt  v.  Lloyd,  supra,   however,  27;  16  Jur.  1011;  Silver ».  Stein,  1  Drew, 

the  Court  appointed  a  representative.  29B;  9  Hare  App.  82;  James  v.  Ashton, 

2  Chaffers  K.  Headlam,  9  Hare  App.  46;  2  Jur.  N.  S.  224,  V.  C.  W.;  Bruiton  v. 
Magnay  v.  Davidson,  9  Hare  App.  82;  Birch,  22  L.  J.  Ch.  911,  V.  C.  K.;  Wil- 
Band  v.  Randle,  2  W.  R.  331,  V.  C.  W. ;  liams  v.  Page,  27  Beav.  373;  Maclean  v. 
Rogers  v.  Jones,  1  Sm.  &  G.  17;  16  Jur.  Dawson,  27  Beav.  21,  369;  6  Jur.  N.  S. 
968;  Leycester  v.  Norris,  10  Jur.   N.  S.  1091. 

1173,  V.  C.  K.;  13  W.  E.  201,  V.  C.  K.,  '  Rowland  v.  Evans,  83  Beav.  202. 
but  see  Cox  v.  Stephens,  9  Jur.  N.  S.  ^  Jig  Joint  Stock  Discount  Companv, 
1144,  1145;  11  W.  R.  929,  V.  C.  K.;  see  Fyfe's  case,  17  W.  E.  870,  M.  R. 
also,  Ashmall  v.  Wood,  supra,  where  in  a  9  Bj-'am  v.  Sutton,  19  Beav.  646;  Raw- 
similar  case  a  person  was  appointed  to  lins  »."M'Mahon,lDrew.  225;  9Hare  App. 
represent  a  deceased  part}';  and  see  82;  Jones  d.  Foulkes,  10  W.  R.  55,  V.  C. 
Whittington  v.  Gooding,  10  Hare  App.  29.  K. 

In   Miles  v.  Hawkins,  1  C.  P.  Coop.  T.  i"  Swallow  v.  Binns,   9  Hare  App.  47; 

Cott.  366,  which  was  a  similar  case  before  17  Jur.   295;    Ea;  parte  Cramer,  9  Hare 

the  Act,  an  objection  for  want  of  parties  App.  47;  Hewitson  v.  Todhunter,  22  L.  J. 

was  overruled;  see  also  Goddard  v.  Has-  Ch.  76,  V.  C.  S. ;  Se  Ranking,  L.  R.  6  Eq. 

lam,  1   Jur.  N.  S.  251,  V.  C.   \V. ;  and  601,  V.  C.  G. ;  and  see  ^os(,  Chap.  XXXV., 

Madox  V.  Jackson,  3  Atk.  406.  §  3;  Petitions,  and  Chap.  XLIIL,  special 

8  Ld.  Red.  178.  case. 
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Ch.  V.  §  1. 
' V ' 

Proper  person 
to  be  appoint- 
ed to  repre- 
sent the 
estate. 

Mode  of  ob- 
taining 
appointment. 


Administra- 
tion ^ejjrfen^e 
Ute,  under  20 
&  21  Vic.  0. 
77,  §  70; 
21  &  22  Vic. 
c.  95,  §  22. 


Where  execu- 
tor or  ad- 
ministrator 
abroad,  limit 
ed  adminis- 
tration 
granted ; 


appointed  under  this  section  is  the  person  who  would  be  appointed 
administrator  ad  litem ;  ■^  but  the  Court  will  not  appoint  a  person 
against  his  will.'^  It  would  seem  that  the  plaintiff  may  apply  for, 
and  obtain,  an  order  under  the  44th  section  on  motion,  without 
sei-ving  the  other  parties  to  the  cause  or  proceeding ; '  but  notice 
must  be  given  to  the  persons  entitled  to  take  out  administration  to 
the  deceased  party ;  *  the  Court  can,  however,  make  the  order  at 
the  hearing.^  No  appearance  is  requiiied  to  be  entered  by  the 
party  appointed ;  but  notice  of  his  appointment,  and  of  the  name 
and  address  of  the  solicitor  who  will  act  for  him,  should  be  given 
to  the  Record  and  Writ  Clerk,  for  the  purpose  of  service ;  and  the 
order  should  be  produced  to  him  for  entry.'' 

It  should  here  be  observed,  that  under  the  Court  of  Probate 
Act,  1857  and  1858,  the  Court  of  Probate  has  power,  pending 
litigation  as  to  the  validity  of  a  will,  or  the  right  to  administration, 
to  appoint  an  administrator,  who  has  all  the  powers  of  a  general 
administrator,  except  the  power  of  distributing  the  estate,  but  who 
is  to  act  under  the  direction  of  the  Court  of  Probate ; '  and  the 
same  Statute  also  enables  the  Court  of  Probate,  in  certain  cases, 
where  necessary  or  convenient,  to  appoint  any  person,  either  gen- 
eral or  limited  administrator  to  a  deceased  person.^ 

It  has  also  been  enacted,  that  if,  at  the  expiration  of  twelve 
calendar  months  from  the  death  of  any  testator  or  intestate,  the 
executor  or  administrator,  to  whom  probate  or  administration  has 
been  granted,  is  then  residing  out  of  the  jurisdiction  of  the  Courts 
of  Law  and  Equity,  the  Court  of  Probate  may,  upon  the  appli- 
cation of  any  creditor,  next  of  kin  or  legatee,  grant  a  special 
administration,  limited  "  for  the  pui-pose  to  become  and  be  made 
a  party  to  a  bill  or  bills  to  be  exhibite(il  against  him  in  any  of 


1  Dean  of  Ely  v.  Gayford,  16  Beav.  561 ; 
and  see  Hele  v.  Lord  Bexley,  16  Beav.  340 ; 
Ashmall  v.  Wood,  1  Jur.  N.  S.  1130,  V.  C. 
S. ;  Sutherland  v.  De  Virenne,  2  Jur.  N.  S. 
30i,  v.  C.  S.,  where  the  Court  appointed 
the  executor  who  had  not  proved;  see 
also  Mortimer  v.  Mortimer,  11  W.  R.  740, 
M.  E. ;  Swallow  v.  Binns,  9  Hare  App. 
47 ;  17  Jur.  295 ;  Hewitson  v.  Todhunter, 
22  L.  J.  76,  v.  C.  S.;  Robertson  v.  Kem- 
ble,  W.  N.  (1867)305,  M.R. 

2  Prince  of  Wales  Association  v.  Palmer, 
25  Beav.  605 ;  Hill  ii.  Bonner,  26  Beav.  372 ; 
Lone;  v.  Storie,  Kay  App.  12 ;  Whiteaves 
V.  Melville,  5  W.  R.  676,  V.  C.  W. ;  Joint 
Stock  Discount  Company  v.  Brown,  L.  K. 
8  Eq.  376,  380,  V.  C.  J. 

3  Seton,  1179;  Davies  v.  Boulcott,  1  Dr. 
&  Sm.  23 ;  see,  however,  contra^  Chaffers  V. 
Headlain,  9  Hare  App.  46. 

^  Davies  v.  Boulcott,  supra ;  Tarratt  i>. 
Wood,  2  Jur.  N.  S.  371,  V.  C.  W. ;  Joint 
Stock  Discount  Co.  v.  Brown,  L.  R.  8  Eq. 
376,  V.   C.  J.    Where,  after  decree,  the 


representative  is  required  for  the  purpose 
of  accounts  or  inquiries  at  chambers,  the 
application  for  the  order  may  be  made 
there  by  ex  parte  summons.  For  forms  of 
orders  dispensing  with  and  appointing  rep- 
resentatives, see  Hele  v.  Lord  Bexley,  15 
Beav.  340,  Seton,  1178. 

5  Hewitson  v.  Todhunter,  22  L.  J.  Ch. 
76,  V.  C.  S. ;  Mendes  «.  Guedalla,  10  W. 
E.  485,  V.  C.  W. 

6  Braithwaite's  Prac.  561.  Where  a 
representative  is  thus  appointed  of  the 
estate  of  a  deceased  party  to  the  cause, 
the  title  of  the  cause  is  corrected  by  intro- 
ducing, after  the  deceased's  name,  "  since 
deceased,  and  also  A.  B.   appointed  by 

order,  dated  day  of 187—,  to 

represent  his  estate." 

7  20  &  21  Vic.  c.  77,  §  70 ;  and  see  Veret 
V.  Duprez,  L.  R.  6  Eq.  329,  V.  C.  M.; 
Tichborne  v.  Tichborne,  L.  E  1  P.  &  D. 
730. 

8  20  &  21  Vic.  u.  77,  §  78. 
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her  Majesty's  Courts  of  Equity,  and  to  carry  the  decree  or  decrees    Ch.  v.  §  i. 

of  any  of  the  said  Courts  into  effect,  and  not  further  or  other-  ^       ' 

wise ; "  and  it  has  also  been  enacted,  that  the  Court  of  Equity  And  a  receiv- 

in  which  such  suit  shall  be  depending,  may  appoint  (if  it  shall  be  «>■  ^PP°™'«'i- 

needful)  any  person  or  persons  to  collect  in  any  outstanding  debts 

or  effects  due  to  such  estate,  and  to  give  discharges  for  the  same ; 

such  persons  or  person  giving  security,  in  the  usual  manner  duly 

to  account  for  the  same.    Moreover,  the  Accountant-General  of  the  stock  may  be 

Court  of  Chancery,  or  the  Secretary  or  Deputy  Secretary  of  the  iX  name^of 

Bank  of  England,  are  enabled  to  transfer,  and  the  Bank  is  to  suffer  Accountant- 

a  transfer  to  be  made,  of  any  stock  belonging  to  the  estate  of  such     ^^"^^ ' 

deceased  person,  into  the  name  of  the  Accountant-General,  in  trust 

for  such  purposes  as  the  Court  shall  direc^jj  in  any  suit  in  which  the  in  any  suit  to 

person  to  whom  such  administration  has  been  granted  shall  be  or  ^dm/nistrator 

may  have  been  a  party ;  provided,  nevertheless,  that  if  the  execu-  a  party. 

tor  or  administrator,  capable  of  acting  as  such,  shall  return  to  and 

reside  within  the  jurisdiction  of  any  of  the  said  Courts  pending  Executor  or 

such  suit,  such  executor  or  administrator  shall  be  made  party  to  com/ng '^ih- 

such  suit ;  and  the  costs  incurred  by  granting  such  administration,  i?  jurisdic- 

and  by  proceeding  in  such  suit  against  such  special  administrator,  made  a  party. 

shall  be  paid  by  such  person  or  persons,  or  out  of  such  fund,  as  the 

Court  where  such  suit  is  depending  shall  direct.     Where  an  infant  when  sole 

is  sole  executor,  administration  with  the  will  annexed  must  be  executor  is  an 
'  „         1     •    !•  11  infant,  special 

granted  to  the  guardian  of  such  mfant,  or  to  such  other  person  as  administra- 

the  Court  of  Probate  shall  think  fit,  until  such  infant  shall  have  «""  g^^anted. 

attained  the  fuU  age  of  twenty-one  years;  at  which  period,  and 

not  before,  probate  of  the  will  shall  be  granted  to  him.    And  the 

person  to  whom  such  administration  shall  be  granted  shall  have 

the  same  powers  vested  in  him  as  an  administrator  has,  by  virtue 

of  an  administration  granted  to  him  durante  minore  cetate  of  the     .   . 

next  of  kin.^    And  now,  by  the  "  Court  of  Probate  Act,  1858,"  ministration 

such  limited  administration  may  be  granted,  whether  it  be  or  be  ^^^'  ^^^  ^^ 

not  intended  to  institute  proceedings  in  the  Court  of  Chancery.^       §  18. 

In  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in  what  cases 
in  the  property,  and  was  not  possessed  of  a  legal  estate  which  he  p^g^^^^t^. 
could  set  up  at  law  to  the  annoyance  of  the  defendant  in  Equity,  -vyiiere  no 
the  rule  which  requires  that  the  trustees,  or  other  persons  having  legal  estate; 
the  legal  estate  in  the  thing  demanded,  should  in  all  cases  be 
before  the  Court,  has  been  dispensed  with,  and  the  Court  has  per- 
mitted bills  to  be  filed  by  the  cestui  que  trtXsts  without  making 
such  trustee  a  party,  the  cestui  que  trusts  undertaking  for  him 
that  he  shall  conform  to  such  decree  as  the  Court  shall  make.' 

1  38  Geo.  III.  c.  87;  20  &  21  Vic.  c.  77,  2  21  &  22  Vic.  c.  95,  §  18. 

§  74  and  21  &  22  Vic.  c.  95,  §  18 ;  see  Col-  »  Kirk  v.  Clark,  Free,  in  Ch.  276. 

las  V.  Hesse,   12  W.   E.  565,  V.  C.  K.; 
Dickins  ».  Harris,  1  W.  N.  93,  V.  C.  S. 
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Where,  however,  new  trustees  of  a  settlement  had  been  duly  ap- 
pointed, but  the  trust  property  had  not  been  assigned  or  trans- 
ferred to  them,  they  were  held  necessary  parties  to  a  suit  for 
carrying  the  trusts  of  the  settlement  into  execution.^ 

Again,  where  a  bill  was  filed  to  carry  the  trusts  of  a  will  into 
execution,  whereby,  amongst  other  things,  lands  were  limited  to 
trustees  for  a  term  of  years,  to  raise  a  sum  of  money  by  way  of 
portions  for  younger  children,  two  of  which  younger  children  had 
assigned  their  shares  of  the  sum  to  be  raised  to  a  trustee  for  the 
benefit  of  the  others,  but  which  last  trustee  was  not  before  the 
Court ;  it  was  considered  that  as  the  trustees  of  the  term  who  had 
the  legal  estate,  and  all  the  children  who  had  the  beneficial  inter- 
est, were  parties,  there  was  no  occasion  to  make  the  other  trustee 
a  party .^  Upon  the  same  principle,  where  a  man  had  executed  a 
deed,  providing,  in  case  of  his  death,  for  a  woman  and  her  chil- 
dren, and  had  deposited  it  in  the  hands  of  an  attorney  for  the 
benefit  of  all  parties,  but  afterwards  procured  possession  of  it  him- 
self, it  was  held,  on  demurrer,  that  the  woman  and  her  children 
could  maintain  a  suit  to  compel  him  to  deliver  up  the  deed,  with- 
out making  the  attorney  with  whom  it  was  deposited,  and  against 
whom  no  breach  of  trust  was  alleged,  a  party." 

For  the  same  reason  it  has  been  held,  that  although,  as  we  have 
seen,^  the  assignor  of  a  chose  in  action  is  a  necessary  party  to  a  suit 
by  the  assignee,  yet  the  assignee  of  an  equitable  interest  in  the 
nature  of  a  chose  in  action  may  maintain  a  suit  for  the  assertion 
of  that  interest  without  bringing  the  assignor  before  the  Court.* 

The  principle  that  the  person  having  the  legal  right  to  sue  for 
the  matter  which  he  might  enforce  at  Law  against  the  defendant, 
should  be  before  the  Court,  applies  to  all  persons  who  had  legal 
demands  against  the  defendants  arising  out  of  the  same  matter; 
thus,  as  it  has  been  decided  that  at  Law  an  assignee  of  a  lease  may 
be  sued  for  non-performai^c«  of  the  covenants  both  by  the  lessor 
and  the  original  lessee  fi-om  whom  he  derives  title.  Courts  of  Equity 
will  not  permit  either  the  lessor  or  lessee  to  institute  proceedings 
against  him  in  respect  of  his  covenants,  without  having  the  other 
before  them,  in  order  that  the  rights  of  both  may  be  settled  at  the 
same  time.  Upon  this  ground,  where  a  man  granted  a  lease  of 
houses  for  thirty  years  to  B.,  who  covenanted  to  keep  them  in  good 
repair,  and  died  having  bequeathed  the  term  to  his  wife ;  and  after- 
wards by  mesne  assignments,  the  term  became  vested  in  a  pauper, 


1  Nelson  ».  Seaman,  1  De  G.,  F.  &  J. 
368;  6  Jur.  N.  S.  §258. 

2  Head  v.  Ld.  Teynham,  1  Cox,  57. 
8  Knye  v.  Moore,  1  S.  &  S.  61. 

*  Ante,  p.  198. 

5  Blake  ».  Jones,  3  Anst.  651 ;  Stiyles  v. 
Tibbitts,  5  E.  I.   79;  Cator  ».   Croj-don 


Canal  Co.,  4  Y.  &  C.  Ex.  405,  419;  8  Jur. 
277,  L.  C. ;  Padwick  ».  Piatt,  11  Beay. 
508;  Fulham  i>.  M'Oarthy,  1  H.  L.  Ca. 
703;  BagshawD.  Eastern  Union  Railway 
Co.,  7  Hare,  114;  13  Jur.  602;  affirmed, 
14  Jur.  491. 
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but  the  hovises  becoming  out  of  repair  and  the  rent  in  arrear,  a  bill  Ch.  V.  §  i. 
was  brought  by  the  lessor  against  the  assignee  for  repairs  and  an 
account  of  the  arrears  of  rent;  upon  an  objection  being  taken, 
that  the  executors  of  the  original  lessee  were  not  parties,  the  Lord 
Chancellor  said,  that  to  make  the  proceedings  unexceptionable,  it 
would  be  very  proper  to  have  them  before  the  Court ;  for  that  it 
did  not  appear  to  him  but  that  the  plaintiff  might  have  had  a  sat- 
isfaction at  law  against  the  executors,  and,  if  so,  the  plaintiff's 
equity  will  be  their  equity .^  The  same  objection  was  allowed  in 
the  case  of  the  City  of  London  v.  Michmond,^  which  was  also  the 
case  of  a  bill  against  the  assignee  of  a  lease,  for  payment  of  rent 
and  performance  of  covenants. 

The  rule  which  requires  all  persons,  having  similar  rights  to  sue  Drawer,  or 
at  Law  with  that  of  the  plaintiff,  to  be  brought  before  the  Court,  P"""^  f"''b"ll 
does  not  apply  to  a  bill  filed  by  the  last  indorsee  of  a  bill  of  ex-  of  exchange, 
change  which  has  been  lost,  against  the  acceptor ;  in  which  casCi it  mrtierto?''' 
has  been  held  that  neither  the  drawer  '  nor  the  prior  indorsees  are  ^™^  by  last 
necessary  parties ;  ^  because,  in  such  cases,  the  ground  of  the  appli-  recover  ' 
cation  to  a  Court  of  Equity  is  the  loss  of  the  instrument ;  and  f^"™!!."*^ 
relief  is  only  given  upon  the  terms  of  the  plaintiff  giving  the  de- 
fendant ample  security  against  being  called  upon  again  by  the 
drawer  or  indorsees,  in  case  they  should  become  possessed  of  the  ^^^  semble 
instrument.^    And  it  seems  also,  that  the  drawer  is  not  a  necessary  drawer,  to  a 
party,  where  a  suit  is  instituted  by  an  acceptor  against  the  holder  tor  against 
of  a  bill  of  exchange  which  is  forthcoming,  for  the  purpose  of  ^°^^^^' ''™  ^^- 
having  it  delivered  up.°  bill. 

The  principle,  that  persons  having  co-existent  rights  with  the  General  rule 
plaintiff  to  sue  the  defendant  must  be  brought  before  the  Court  in  '^jf^^er  tt'e' 
all  cases  where  the  subject-matter  of  the  right  is  to  be  litigated  in  right  is  in 
Equity,  is  not  confined  to  cases  where  such  co-existent  rights  to  Law.  ^°^^ 
sue  are  at  Law ;  it  applies  equally  to  cases  where  another  person 
has  a  right  to  sue,  for  the  same  matter  in  Equity ;  in  such  oases 
the  defendant  is  equally  entitled  to  insist  that  the  person  possess- 
ing such  right  should  be  brought  before  the  Court  before  any  de- 
cree is  pronounced,  in  order  that  such-  right  may  be  bound  by  the 
decree.'    Thus,  where  a  bill  was  filed  by  a  vicar  against  a  seques- 
trator for  an  account  of  the  profits  of  a  benefice,  received  during 
its  vacation,  it  appears  to  have  been  thought  by  the  Court  that  the 
bishop  ought  to  have  been  a  party  to  the  suit,  because  the  seqixes- 

1  Sainstry  v.  Grammar,  2  Eq.  Ca.  Ab.  8  Earle  v.  Holt,  5  Hare,  180;  see,  hoW- 
165,  0.  6.                                                            ever,  Penfold  v.  Nunn,  5  Sim.  405. 

2  2  Vern.  421 ;  1  Bro.  P.O.  ed.  Tcml.  516.  '  See  Shields  v.  Thomas,  18  How.  U.  S. 
8  Davies  v.  Dodd,  4  Price,  176.  26.3.  Where  three  out  of  forty-seven  ten- 
*  Macartney  v.  Graham,  2  Sim.  285.  ants  in  common  filed  a  bill  for  an  injuno- 
5  Respecting  the  jurisdiction  incases  of  tion,  to  restrain  digging  of  stone  on  the 

lost  notes  and  bills,  seel  Story  Eq.  Jur.       common  property,  an  objection  for  want  of 
$5  85.  86.  parties  was  overruled.    Ackroyd  v.  Briggs, 

^''      '  14  W.  R.  25,  V.  C  S. 
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trator  was  accountable  to  him  for  what  he  had  received ;  ^  and,  on 
the  other  hand,  where  a  bill  was  filed  by  a  bishop  and  a  sequestra- 
tor against  an  occupier  for  an  account  of  tithes  during  the  lunacy 
of  the  incumbent,  who  had  been  found  a  lunatic  under  a  commis- 
sion, it  was  held  that  the  incumbent  or  his  committee  ought  to 
have  been  a  party.^  It  seems,  however,  that  where  a  living  is  un- 
der sequestration  for  debt,  the  incumbent  may  maintain  a  suit  for  . 
tithes  without  making  the  sequestrator  or  the  bishop  a  party.  This 
appears  to  have  been  the  opinion  of  Lord  Lyndhurst  C.  B.,  in 
Warrington  v.  Sadler,^  where  a  decree  was  made  in  a  suit  by  a 
vicar  for  tithes,  although  the  vicarage  was  under  sequestration, 
and  the  occupiers  had  actually  paid  certain  alleged  moduses  to 
the  sequestrator.  Upon  the  principle  above  stated,  it  is  held,  that 
in  general,  where  a  suit  is  instituted  on  behalf  of  a  lunatic  either 
by  the  Attorney-General  or  his  committee,  the  lunatic  himself 
rtuist  be  a  co-plaintifi",  because  he  may  recover  his  senses,  and 
would  not  be  bound  by  the  decree.* 

In  the  above  cases,  the  person  required  to  be  party  had  a  con- 
current right  with  the  plaintiff  in  the  whole  subject  of  the  suit ; 
the  same  rule,  however,  applies  where  he  has  only  a  concurrent 
right  in  a  portion  of  it;  thus,  where  there  are  two  joint-tenants 
for  life,  and  one  of  them  exhibits  a  bill,  the  other  must  be  a  party, 
unless  the  bill  shows  that  he  is  dead ; ''  and  where  A.,  B.,  and  C.  were 
joint  lessees  under  the  City  of  London,  and  A.  and  B.  brought  a 
bill  against  the  lessors  to  have  certain  allowances  out  of  the  rent, 
and  it  appeared  upon  the  hearing  that  C.  was  living,  an  objection, 
because  he  was  not  a  party  to  the  bill,  was  allowed ; "  and  so, 
where  a  bill  is  brought  for  a  partition  either  by  joint-tenants  or 
tenants  in  common,  as  mutual  conveyances  are  decreed,  all  persons 
necessary  to  make  such  conveyances  must  be  parties  to  the  suit;' 
and  where  one  tenant  in  common  had  granted  a  lease  of  his  share 
for  a  long  term  of  years,  the  lessee  was  held  to  be  a  necessary 
party  to  the  suit,  at  the  expense,  nevertheless,  of  his  lessor,  who, 
was  to  be  responsible  for  his  costs.*  Where,  however,  three  out 
of  forty-seven  tenants  in  common  filed  a  bill  for  an  injunction  to 
restrain  the  digging  of  stone  on  the  common  property,  a  de- 
murrer, for  want  of  parties  was  overruled ; "  and  where  a  tenant  in 
common  had  demised  his  share  for  a  long  term  of  years,  it  was 


1  Jones  D.  Barrett,  Bunb.  192. 

2  Bishop  of  London  v.  NiohoUs,  Bunb. 
141. 

8  1  Young,  283. 

*  See  ajite,  pp.  9,  82 ;  Gorham  v.  Gor- 
ham,  3  Barb.  Ch.  24. 

6  Haycocks.  Haycock,  2  Ch.  Ca.  124; 
Weston  «.  Keighley,  Rep.  temp.  Finch,  82. 
But  see  Piatt  v.  Squire,  12  Met.  494,  in 
which  this  rule  seems  to  have  been  disre- 
garded.   Post,  213,  note. 


6  Stafford  v.  The  City  of  London,  1  P. 
Wms.  428;  1  Stra.  95,  S.  C. 

'  Anon.,8Swan.  139;Brasher«;. Macey, 
3  J.  J.  Marsh.  _93;  see  Braker  ».  Deve- 
reaux,  8  Paige,  513.  Every  person  inter- 
ested in  land  belonging  to  co-tenants 
should  be  made  party  to  a  bill  for  parti- 
tion.   Borah  v.  Archers,  7  Dana,  176. 

8  Cornish  v.  Gest,  2  Cox,  27. 

0  Ackroyd  v.  Briggs,  14  W.  R.  26,  T. 
C.  S. 
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held  that  the  termor  for  years  was  entitled  to  file  a  bill  for  a  par- 
tition against  the  other  tenants  in  common,  without  bringing  the 
reversioner  of  the  share  demised  before  the  Court ; '  and  so  it 
seems  that  where  one  of  the  parties  is  only  tenant  for  life,  he  may 
maintain  a  suit  for  a  partition  without  the  party  entitled  in  remain- 
der." Where  the  object  of  a  suit  is  to  ascertain  boundaries,  the 
rule  is  different,  and  the  Court  will  not  entertain  a  bill  of  that  de- 
scription without  having  the  remainder-men  and  all  parties  inter- 
ested before  it.' 

It  is  not  in  general  necessary,  in  questions  relating  to  real  prop- 
erty, that  the  occupying  tenants  under  leases  should  be  parties, 
unless  their  concurrence  is  necessary,  as  in  the  case  above  referred 
to  of  the  lessee  of  a  tenant  in  common  ;  or  unless  the  object  of  the 
suit  is  to  restrain  an  ejectment  brought  against  them  instead  of 
against  their  landlord ;  as  in  the  case  of  Lawley  v.  WaMon,'-  in 
which  Lord  Eldon  allowed  a  demurrer  for  want  of  parties  to  a  bill 
by  the  owner  of  an  estate,  to  restrain  an  action  of  ejectment  against 
his  tenant  without  making  him  a  party  ;  observing,  however,  that 
if  the  plaintiff  in  Equity  had  been  made  a  defendant  at  Law,  as  he 
might  have  been,  he  should  not  have  thought  it  necessary  to  make 
the  tenant  a  party  to  the  bill,  notwithstanding  his  being  a  co-de- 
fendant ;  but  that,  as  he  was  the  only  defendant  at  Law,  he  must 
be  a  party  to  the  bill.° 

But,  although  it  is  not  usual,  in  suits  relating  to  property,  to 
make  the  occupying  lessees  of  such  property  parties  to  the  proceed- 
ings, yet  if  such  lessees,  or  other  persons  having  only  limited  in- 
terests in  the  property,  seek  to  establish  any  right  respecting  such 
property,  it  is  necessary  that  they  should  bring  the  owners  of  the 
inheritance  before  the  Court,  in  order  that  in  case  the  suit  is  un- 
successful, the  decree  of  the  Court  dismissing  the  bill  may  be 
binding  upon  1  hem.  Thus,  to  a  bill  by  the  lessees  of  property  in 
a  parish  to  estabhsh  a  modus,  the  owner  of  the  inheritance  must 
be  a  party ;  and  for  the  same  reason,  if  there  is  a  question  con- 


1  Baring  v.  Nash,  1  Ves.  &  B.  555 ;  Bea- 
ton V.  Dearden,  16  Beav.  147. 

2  Wills  V.  Slade,  6  Ves.  498;  see  also 
Brassey  v.  Chalmers,  4  De  G.,  M.  &  G. 
528.  It  does  not  constitute  any  objection 
in  Equity,  tliat  the  partition  may  not 
finally  conclude  the  interests  of  all  per- 
sons, as,  where  the  partition  is  asked  only 
by  or  against  a  tenant  for  life,  or  where 
there  are  contingent  interests  to  vest 
in  persons  not  in  esse.  For  the  Court 
will  still  proceed  to  make  partition  be- 
tween the  parties  before  the  Court,  who 
possess  competent  present  interests,  such 
as  a  tenant  for  life  or  for  years.  The 
partition  in  such  cases,  however,  is  bind- 
ing only  upon  those  parties  who  are  before 
the  Court,  and  those  whom  they  virtually 
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represent.  1  Story  Eq.  Jur.  656;  Gaskell 
V.  Gaskell,  6  Sim.  643;  Wottoa  v.  Cope- 
land,  7  John.  Ch.  140;  Striker  B.  Mott,  2 
Paige,  387,  389 ;  Woodworth  v.  Campbell, 
5  Paige,  518. 

s  Eayley  v.  Best,  1  E.  &  M.  669;  see 
also  Miller  v  Warmiugton,  1  J.  &  W. 
484;  Speeri;.  Crawter,  2  Mer.  410;  Attor- 
nev-General  v.  Stephens,  1  K.  &  J.  724; 

1  Jur.  N.  S.  1039;  6  De  G.,  M  &  G.  Ill; 

2  Jur.  N.  S.  51;  Slory  Eq.  PI.  §  165.  All 
the  tenants  in  common  stiould  be  parties 
to  a  suit  for  adjusting  land  titles.  Pope 
V.  Meloue,  2  A.  K.  Marsh.  239. 

*  3  Swan.  142 ;  Poole  v.  Marsh,  8  Sim. 
528. 
6  See  Story  Eq.  PI.  §  161. 
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cerning  a  right  of  common,  thougli  a  leaseholder  may  enforce  it  at 
Law,  yet  if  he  bring  a  bill  in  Equity  to  establish  such  right,  he 
must  bring  the  persons  in  whom  the  fee  of  his  estate  is  vested  be- 
fore the  Court ;  ^  and  so,  in  a  suit  in  Equity  to  establish  a  right  to 
fees  in  an  olfioe,  although  in  an  action  at  Law  for  such  fees  it  is 
not  necessary  to  make  any  person  a  party  but  the  one  who  has 
actually  received  such  fees,  yet  in  Equity  it  is  necessary  to  have  all 
persons  before  the  Court  who  have  any  pretence  to  a  right.^ 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee  against  a 
lord  of  a  manor,  and  the  tenant  of  a  particular  house,  to  have  the 
house,  which  obstructed  the  plaintiff's  way,  pulled  down,  and  to  be 
quieted  in  the  possession  of  the  way  for  the  future,  the  defendant's 
counsel  objected  for  want  of  parties,  because  the  plaintiff's  lessor 
was  not  before  the  Court,  and  the  objection  was  allowed.' 

These  cases  all  proceed  upon  the  principle  before  laid  down, 
namely,  that  of  preventing  a  defendant  from  being  harassed  by  a 
multiplicity  of  suits  for  the  same  thing ;  in  consequence  of  which 
principle  it  is  held  to  be  a  rule  of  a  Court  of  Equity,  that  if  you 
withdraw  a  question  from  a  Court  of  Law  for  the  purpose  of  in- 
sisting upon  a  general  right,  you  must  have  all  the  parties  before 
the  Court  who  are  necessary  to  make  the  determination  complete, 
and  to  quiet  the  question.* 

The  application  of  this  rule,  however,  is  strictly  confined  to  cases 
where  the  lessee  seeks  to  establish  a  general  right ;  where  he  only 
seeks  that  which  is  incidental  to  his  situation  as  tenant,  he  need 
not  make  his  landlord  a  party.  Thus,  a  lessee  of  tithes  may  file  a 
bill  for  tithes  against  an  occupier,  without  making  his  lessor  a  party, 
because  the  claim  to  tithes  abstracted,  is  merely  possessory ;  and, 
upon  the  same  principle,  where  an  occupier  who  was  sued  for  tithes 
by  the  lessee  of  an  impropriate  rector,  filed  a  cross-bill  against  such 
rector  for  a  discovery  of  documents,  &o.,  a  demurrer  to  such  bill  by 
the  rector  was  allowed.* 

In  order  to  entitle  a  lessee  to  sue  for  tithes  without  his  lessor, 
he  must  claim  under  a  demise  by  deed,  because  tithes,  being  things 
which  lie  in  grant,  cannot  be  demised  by  pa/rol,  and  a  decree  in 
favor  of  a  plaintiff  claiming  under  a  verbal  demise,  would  therefore 
be  no  bar  to  another  suit  for  the  same  tithes  by  the  lessor.  Upon 
this  ground,  in  Henning  v.  Willis,^  the  Court  of  Exchequer  allowed 
a  demurrer  to  the  plaintiff's  bill  because  the  impropriator,  who  was 
the  lessor,  was  not  a  party,  and  the  plaintiff  having  submitted  to 
the  demurrer,  obtained  leave  to  amend  his  bill  by  making  the  im- 


1  Poore  V.  Clark,  2  Atk.  515;  Story  Eq. 
PI.  §  121. 

2  Pawlet  V.  Bishop  of  Lincoln,  2  Atk. 
296. 

8  Poore  V.  Clark,  2  Atk.  515. 


*  Poore  o.  Clark,  2  Atk.  515;  see  Crews 
V.  Burcham,  1  Black,  U.  S.  312. 

6  Tooth  V.  The  Dean  &  Chapter  of  Can- 
terbury, 8  Sim.  61. 

6  8  Wood,  29;  3  Gwil.  898. 
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propriator  a  party .^    A  similar  demurrer  was  put  in  to  a  bill  for    Ch.  V.  §  i. 

tithes  by  a  lessee  under  a  parol  demise,  in  Jackson  v.  Benson^  and  "-^ r ' 

allowed ;  lea,ve  being  also  given  to  amend,  by  making  the  impro- 
priator a  party ;  and  in  WiUiams  v.  Jones^  the  principle  to  be 
deduced  from  the  foregoing  cases  was  recognized  by  Lord  Lynd- 
hurst  C.  B.  In  that  case  the  vicar,  who  was  tha  lessor,  had  been 
originally  made  a  party  to  the  suit,  but  as  he  had  by  his  answer 
disclaimed  all  interest  in  the  tithes  in  question,  the  plaintiif  had 
dismissed  the  bill  as  against  him,  and  brought  the  suit  to  a  hearing 
against  the  occupier  only;  and  Lord  Lyndhurst  held,  that  as  the 
vicar  had  been  originally  a  party,  the  circumstance  of  the  bill  hav- 
ing been  dismissed  as  against  him,  made  no  diflference,  for  although 
his  disclaimer  could  not  be  read  again^  the  other  defendants,  no 
inconvenience  could  arise,  because  the  lessor,  after  such  disclaimer, 
would  never  be  allowed  to  set  up  any  claim  against  the  occupier 
for  the  same  tithes. 

The  rule,  that  persons  claiming  joint  interests  in  an  estate  can-  joint-tenants 
not  sue  without  making  their  companions  parties,  applies  equally  of  legacy; 
whether  the  subject-matter  of  the  suit  be  real  or  personal  property; 
thns,  where  a  legacy  is  given  to  two  jointly,  one  cannot  sue  for  it 
alone ;  though  where  there  are  several  legacies,  each  may  sue  for 
his  own.*    And  so,  where  there  are  several  persons  interested  as 
joint-tenants,  in  money  secured  by  mortgage,  they  must  all  be  joinWenants 
made  parties. to  a  bill  to  foreclose  such  mortffage.^     This  was  de-  of  mortgage 

■'■  "   o  monGv  in. 

cided  to  be  the  law  of  the  Court  by  Lord  Thurlow,  in  the  case  of  foreclosure 
Lowe  V.  Morgan^  where  a  mortgagee  had  assigned  the  money  se-  ™'''^' 
cured  by  the  mortgage  to  three  persons  as  joint-tenants.    In  that 
case,  his  Lordship  appears  to  have  laid  a  stress  upon  the  circum- 
stance of  the  parties  interested  in  the  money  being  joint-tenants  ; 
from  which  it  has  been  inferred  that  a  tenant  in  severalty  or  in 
common  might  foreclose  as  to  his  share,  without  making  the  other  or  tenants  in 
persons  interested  in  the  money  parties ;  and  a  decree  to  this  effect  common, 
was  actually  made  by  Lord  Alvanley  M.  R.  in  a  case  where  trustees 
of  money  belonging  to  several  individuals  had  laid  it  out  on  a 
mortgage,  and  afterwards  one  of  the  persons  entitled  to  part  of  the 
mortgage  money  filed  a  bill  against  the  mortgagor  and  the  trustees 
for  his  share  of  the  mortgage  money,  or  a  foreclosure ;  which  was 

1  Tlie  bill  was  amended,  by  making  the  So  where  a  legacy  is  given  to  A.  and  B.  in 
lessor  a  defendant,  and  praying  that  the  equal  moieties,  a  bill  will  lie  by  A.  for  his 
occupier  might  be  decreed  to  account  moiety,  without  making  B.  a  party  to  the 
with  the  lessor,  and  that  what  should  be  suit.  Hughson  v.  Cookson,  3  Y.  &  C.  578. 
found  due  in  the  account  might  be  paid  ^  Stucker«.  Stucker,  3  J.  J.  Marsh.  301; 
into  Court  for  the  benefit  of  the  plain-  Wing  v.  Daris,  7  Greenl.  31 ;  Palmer  ». 
tiff.  See  Lord  Lyndhurst's  judgment  in  Earl  of  Carlisle,  1  S.  &  S.  423;  Story  Eq. 
Williams  ».  Jones,  Younge,  255.  PI.  §  201;  Noyes  v.  Sawyer,  3  Vt.  160  ; 

2  M'Lel.  62;  13  Pri.  131.  Woodwardjc.  Wood,  19  Ala.  213. 

8  1  Younge,  252.  6  i  Bro.  C.  C.  368;  and  see  Stansfield 

<  Haycock  v.  Haycock,  2  Ch.  Ca.  124.      «.  Hobson,  16  Beav.  190. 
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Ch.  V.  §  1. 


All  persons 
■  interested  in 
mortgage 
money  are 
necessary ; 


but  some  of 
the  beneficia- 
ries therein 
may  now  be 
dispensed 
with. 


All  persons 
entitled  to 
redeem. 


Owner  of  one 
of  two  estates 
mortgaged 
for  same  sum^ 
cannot  re- 
deem his  part 
separately. 


entertained,  although  the  parties  interested  in  the  rest  of  the  money 
were  not  before  the  Court.-' 

In  a  case  before  Sir  John  Leach  V.  C,  however,  it  was  deter- 
mined that  there  can  be  no  redemption  or  foreclosure  unless  all 
the  parties  interested  in  the  mortgage  money  are  before  the  Court ; 
and,  on  this  ground,  a  bill  by  a  person  entitled  in  severalty  to  one- 
sixth  of  the  mortgage  money,  to  foreclose  one-sixth  of  the  estate, 
was  dismissed  with  costs.^  The  rule  as  laid  down  by  Sir  John 
Leach,  in  the  case  above  cited,  is  now  modified  by  the  provision  of 
the  late  Act  enabling  trustees,  in  suits  relating  to  real  or  personal 
estate  vested  in  them,  to  represent  the  persons  beneficially  entitled,' 
unless  the  Court  requires  such  persons  to  be  parties ;  and  the  Court 
has,  accordingly,  in  a  redemption  suit,  dispensed  with  some  of  the 
beneficiaries,  though  it  appears  that  it  will  not  dispense  with  all.* 
In  a  foreclosure  suit,  however,  the  trustees  of  the  debt,  under  an 
assignment  for  the  benefit  of  creditors,  were  held  sufficiently  to 
represent  all  the  creditors.^ 

As  a  person  entitled  to  a  part  only  of  the  mortgage  money  cannot 
foreclose  the  mortgage  without  bringing  the  other  parties  interested 
in  the  mortgage  money  before  the  Court,  so  neither  can  a  mortgagor 
redeem  the  mortgaged  estate  without  making  all  those  who  have  an 
equal  right  to  redeem  with  himself  parties  to  the  suit.' 

For  this  reason  it  was  held,  in  Lord  Oholmonddey  v.  Lord  Clin- 
ton^ that  where  two  estates  are  mortgaged  to  the  same  person  for 
securing  the  same  sum  of  money,  and  afterwards  the  equity  of 
redemption  of  one  estate  becomes  vested'  in  a  different  party  from 


1  Montgomerie  ».  The  Marquis  of  Bath, 
3  Ves.  660.  In  Mr.  Belt's  note  (1)  to 
Lowe  «  Morgan,  1  Bro.  C.  C.  (Perkins's 
ed.)  36S,  he  submits,  that  the  decision  in 
Montgomerie  v.  M.  of  B.,  ubi  mpra,  is 
evidently  wrong.  See  also  Story  Kq.  PI. 
§201. 

2  The  assignment  of  a  note  secured  by 
mortgage,  is  not  an  assignment  of  the 
mortgage.  The  assignee,  however,  in 
such  case  has  an  equitable  interest  in  the 
mortgage,  which  a  Court  of  Equity  will 
uphold  and  protect;  and,  therefore,  when 
a  bill  is  brought  to  foreclose  or  redeem 
the  mortgage  the  assignee  should  be  made 
a  party  to  the  suit.  Stone  v.  Locke,  46 
Maine,  445. 

8  15  &  16  Vic.  c.  86,  §  42,  r  9. 

*  Stansfield  v.  Hobson,  16  Beav.  189. 

6  Morleyu.  Morley,  25  Beav.  263;  see 
Thomas  v.  Dunning,  5  De  6.  &  S.  618 ; 
Knight  V.  Powell,  24  Beav.  436;  4  Jur. 
N.  S.  197. 

6  Chapman  ».  Hunt,  1  McCarter  (N.  J.), 
149;  Story  Eq.  PI.  §  201;  Mitford's  PI. 
39, 164 ;  Large  v.  Van  Doren,  1  McCarter 
(N.  J.),  208.  " 

A  mortgagor,  filing  his  bill  to  redeem, 
may  bring  before  the  Court  all  parties  who 


might  call  for  redemption;  or  he  may 
bring  his  bill  against  tne  last  mortgagee,  - 
if  he  choose  to  incur  the  risk  of  a  fore- 
closure bj'  a  prior  mortgagee  during  its 
pendency.  Stone  ».  Bartlett,  46  Maine, 
438,  443.  In  Piatt  v.  Squire,  12  Met.  494, 
it  was  held  that  one  of  two  joint  assignees 
of  a  second  mortgage  coiild  maintain  a 
bill,  in  his  individual  name,  to  redeem  the 
prior  mortgage,  without  joining  his  co- 
assignee.  Dewey  J.  said:  "The  plaintiff 
has  a  le^al  interest,  as  assignee  of  that 
mortgage,  although  not  the  entire  interest. 
His  redemption  will  enure  to  the  benefit 
of  his  co-tenant.  He  can  only  redeem  by 
payment  of  all  claims  of  the  defendant 
under  the  prior  mortgage  to  the  same 
extent  as  would  have  been  paid  if  the 
co-assignee  were  a  party  to  the  bill ;  and 
therefore  the  defendant  can  sustain  no 
injurj'."  When  this  case  came  again 
before  the  Court  the  same  learned  Judge 
said:  "It  was  somewhat  questionable, 
whether  the  plaintiff,  as  joint  assignee, 
could  rely  upon  this  mortgage  to  support 
a  bill  to  redeem  filed  by  him  alone.  But 
the  Court  held  that  he  might."  Piatt  v. 
Squire,  6  Cush.  568. 
^  2  Jao.  &  W.  3, 184. 
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the  other,  the  owner  of  one  cannot  redeem  his  part  separately.  'Oh.V.  Ji. 

The  mortgagee  is  entitled  to  insist  that  the  whole  of  the  mort-   * y 

gaged  estate  shall  be  redeemed  together ;  and,  for  this  purpose, 
that  all  the  persons  interested  in  the  several  estates  or  mortgages 
should  be  made  parties  to  a  bill  seeking  an  account  and  redemp- 
tion.^ The  same  rule  prevailed  in  Palk  v.  Ziord  Clinton,'^  which 
differed  from  that  of  ILord  Oholmondeley  v.  Lord  Clinton,  above 
cited,  in  the  circumstance,  only,  of  its  being  a  bill  by  a  second 
mortgagee  of  part  of  an  estate  to  redeem  a  first  mortgage,  which 
embraced  the  whole  property. 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  the  Owner  of  two 
same  sum  of  money,  and  was  p^rt  of  the  same  transaction.    The  gaged  to™e^ 
rule,  however,  has  been  extended  to  cases  where  a  mortgage  has  cure  different 
been  of  two  distinct  estates  to  the  same  mortgagee  for  securing  redeem  o^° 
different  sums  of  money;  and  it  has  been  decided  in  many  cases,  °^y< 
that  a  mortgagee  of  two  separate  estates,  upon  distinct  transactions 
from  the  same  mortgagor,  is  entitled  to  hold  both  mortgages  till 
the  amount  due  upon  both  be  discharged ;  and  that  even  against 
the  purchaser  of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates  without  notice ;  so'  that  the  mortgages,  although  for  dis- 
tinct sums,  are  in  effect  for  one  sum.     Upon  this  principle,  where 
the  purchaser  of  the  equity  of  redemption  of  a  mortgaged  estate 
filed  his  bill  against  the  mortgagee,  to  redeem,  and  the  defendant, 
by  his  answer,  stated  a  subsequent  mortgage  made  to  him,  by  the 
same  mortgagor,  of  a  distinct  estate  for  a  distinct  debt,  it  was  held 
that  the  persons  interested  in  the  equity  of  redemption  of  the  sec- 
ond mortgage  were  necessary  parties  to  the  suit.^    And  this  rule 
prevails  although  one  mortgage  be  a  pledge  of  personalty  and  the  though  one 
other  a  mortgage  of  realty.*    It  does  not,  however,  hold  longer  mortgage  be 

,  ,  .,      ,°  r  ■  ■      -.    •        ,  of  personalty, 

than  while  both  mortgages  contmue  united  in  the  same  mort-  and  the  other 
gagee  ;  so  that  if  a  mortgagee,  having  two  distinct  mortgages  on  o^  ""^alty. 
two  separate  estates,  assigns  one  of  the  mortgages  to  a  third  per- 
son, the  assignee  of  the  assigned  mortgages  need  not  be  brought 
before  the  Court  in  a  suit  to  redeem  the  other.' 

The  rule  which  requires  that  in  a  bill  filed  for  the  purpose  of  -^^  ^^^ , 
redeeming  a  mortgage,  the  plaintiff  should  bring  before  the  Court  second  mort- 
all  those  who,  as  well  as  himself,  have  a  right  to  redeem,  has  been  fe^mVe 
held  to  apply  to  a  second  incumbrancer  filing  a  bill  to  redeem  a  ^"^^  ^°^- 
prior  incumbrance,  who  must,  in  such  case,  bring  the  mortgagor,  sary  party. 

1  Story  Eq.  PI.  §  182;  Bailey  «.  Myriok,  16  Jur.  114;  Tassell  v.  Smith,  2  De  G.,  & 
36  Maine,  50.  G.  713 ;  i  Jur.  N.  S.  1090 ;  Vint  v.  Padget, 

2  12  Vcs.  48.  2  De  G.    &  J.  611;    4  Jur.  N.  S.  1122; 

3  Ireson  v  Denn,  2  Cox,  425;  see  Story  Selbv  v.  Pomfret,  1  J.  &  H.  336;  7  Jur. 
Eq.  PI  §  287.  N.  S'.  860;  3  De  G.,  F.  &  J.  595;  ib.  836, 

^  Jones  V.  Smith,  2  Ves.  J.  372,  reversed       L.  C. 
by  House  of  Lords,  see  6  Ves.  229,  n. ;  see  6  Willie  v.  Lugg,  2  Eden,  78. 

al.=o  Watts  V.  Symes,  1  De  G.,  M.  &  G.  240 ; 
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Ch.  V.  §  1. 


But  may  fore- 
close mor1> 
gagor  and 
third  mort- 
gagee with- 
out the  first 
being  a  party. 


Sale  of  in- 
cumbered 


Execution  of 
trusts  of  sur- 
plus. 


as  well  as  the  prior  incumbrancer  before  the  Court.*  This  is  a 
rule  of  long  standing,  and  was  followed  by  Lord  Thurlow,  when 
his  adherence  to  it  was  very  inconvenient  in  consequence  of  the 
heir-at-law  of  the  mortgagor  being  abroad.  His  Lordship  then 
said,  that  it  seemed  to  him  "impossible  that  a  second  mortgagee 
should  come  into  Court  against  the  first  mortgagee  without  making 
the  mortgagor  or  his  heir  a  party.  The  natural  decree  is,  that  the 
second  mortgagee  shall  redeem  the  first  mortgagee,  and  that  the 
mortgagor  shall  redeem  him  or  be  foreclosed."  ^  The  same  rule 
was  confirmed  by  Lord  Eldon,  in  Palh  v.  Lord  Clinton^  and  has 
ever  since  been  acted  upon  as  the  rule  of  the  Court.* 

But  although  a  second  mortgagee  seeking  to  redeem  a  first  mort- 
gagee, must  make  the  mortgagor  or  his  heir  a  party,  yet  he  may,  if 
he  please, /orectose  the  mortgagor  and  a  third  mortgagee,  without 
bringing  the  first  mortgagee  before  the  Court,  because  by  so  doing 
he  merely  puts  himself  in  the  place  of  the  mortgagor  and  subse- 
quent mortgagee,  and  leaves  the  first  mortgagee  in  the  situation 
in  which  he  stood  before.*  And  if,  in  such  a  case,  he  makes  the 
prior  mortgagee  a  party,  he  must  offer  to  redeem  him."  For  the 
same  reason  it  has  been  held  that  a  third  mortgagee  buying  in 
the  first,  need  not  make  the  second  mortgagee  a  party  to  a  bill  to 
foreclose  the  mortgagor.  .  Upon  the  same  ground  it  is  unnecessary, 
in  a  bill  by  creditors  or  incumbrancers  for  the  sale  of  an  estate,  to 
make  annuitants,  or  other  prior  incumbrancers,  parties ; '  and  so, 
in  a  suit  for  the  execution  of  a  trust  by  those  claiming  the  ultimate 
benefit  of  the  trust  after  the  satisfaction  of  prior  charges,  it  is  held 
not  to  be  necessary  to  bring  before  the  Court  the  persons  claiming 
the  benefit  of  such  prior  charges ;  and,  therefore,  to  a  bill  for  the 
application  of  a  surplus  after  payment  of  debts  or  legacies,  or  other 
prior  incumbrances,  the  creditors,  legatees,  or  incumbrancers'  need 
not  be  parties.* 


1  Thompson  u.  Baskerville,  3  Ch.  Eep. 
21B;  Farmer  ».  Curtis,  2  Sim.  466;  and 
see  Hunter  v.  Macklew,  o  Hare,  238. 

2  Fell  V.  Brown,  2  Bro.  C.  C.  276. 
8  12  Ves.  48 

4  Slory  Eq.  PI.  §§  84,  186, 195;  see  Hal- 
lock  V.  Smith,  4  .lohn.  Ch.  649;  4  Kent 
(llth  ed.),  186.  In  a  suit  for  the  fore- 
closure of  a  mortgage  of  real  estate, 
claimed  as  a  homestead,  the  wife  being  a 
necessary  party  to  a  full  adjustment  of 
the  controversy,  should  be  allowed  to 
intervene.  Sarg;ent  v.  Wilson,  5  Cal.  504. 
So  the  wife  should  be  made  a  party  to  a 
bill  to  foreclose  a  mortgage  executed  by 
her  and  her  husband.  Johns  v.  Reardon, 
3  Md.  Ch.  Decis.  57.  In  a  bill  to  redeem 
by  a  widow,  who  is  entitled  to  dower  in 
her  husband's  lands,  subject  to  a  mortgage 
executed  in  his  lifetime,  in  which  she 
joined  to  release  dower,  she  may  jom  as  a 
co-defendant  to  the  mortgagee,  one  who 


after  the  execution  of  the  mortgage,  pur- 
chased her  husband's  interest  in  the  land. 
McCabe  v.  Bellowes,  1  Allen,  269. 

5  Richards  v.  Cooper,  5  B.  304;  Lord 
Hollis's  case,  cited  3  Ch.  Rep.  86;  Rose  ». 
Page,  2  Sim.  471;  Brisco  v.  Kenrick,  1 
C.  P.  Coop.  t.  Cott.  371 ;  and  see  Arnold 
V.  Bainbrigge,  2  De  G.,  F.  &  J.  92; 
Audsley  v.  Hnnn,  26  Beav.  195;  6  Jur. 
N.  S.  205;  4  Jur.  N.  S.  1267;  1  De  G.,  F. 
&  J.  226;  Story  Eq.  PI.  §  198;  see 
Person  u.  Merrick,  5  Wis.  231 ;  Wright  v. 
Bundy,  11  Ind.  898. 

6  Gordon  v.  Horsfall,  5  Moore,  393;  11 
Jur,  569. 

'  Rose  V.  Page,  2  Sim.  471 ;  see  Parker 
V.  Fuller,  1  R.  &  M  656. 

8  L.  Red.  175.  In  Kunkel  «.  Markell, 
26  Md.  407,  Weisel  J.  said:  "  The  principle 
is  well  established  that  upon  a  bill  to  fore- 
close, the  mortgagor  is  a  necessary  party, 
unless  the  bill  discloses  a  state  of  facts  or 
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Under  the  provisions  of  the  late  Act  above  referred  to  with 
regard  to  trustees  representing  their  cestui  que  trusts,'^  it  has  been 
held,  that  when  the  mortgaged  estate  was  vested  in  trustees,  who 
also,  as  executors  of  a  will  or  otherwise,  were  the  persons  who 
would  be  in  possession  of  the  funds  for  payment  of  the  mortgage 
debt,  they  might  properly  represent  the  beneficiaries,^  but  that 
when  this  was  not  the  case,  the  cestui  qus  trusts,  or  some  of  them, 
must  be  before  the  Court.' 

When  the  mortgagor  has  become  bankrupt,  he  is  not  a  necessary 
party  to  a  suit  for  foreclosure,  even  if  the  assignees  disclaim ;  ^ 
though  the  last  proposition  appears  to  have  been  doubted  by  Sir 
James  Wigram  V.  C.^  _ 

The  same  principle  which  calls  for  the  presence  of  all  persons 
having  an  interest  in  the  equity  of  redemption  in  the  case  of  bills 
to  redeem  a  mortgage,  requires  that  where  a  mortgagee  seeks  to 
foreclose  the  mortgagor,  he  should  bring  before  the  Court  all  per- 
sons claiming  an  interest  in  the  mortgage  ;  °  therefore,  a  derivative 
mortgagee  must  make  the  original  mortgagee,  or,  if  dead,  his  repre- 
sentative, a  party  to  a  bill  against  the  mortgagor  for  foreclosure.^ 

If,  however,  a  mortgagee  has  assigned  or  conveyed  away  from 
himself,  not  only  the  money  due  on  the  mortgage,  but  also  the 
mortgaged  premises,  the  assignee  may,  as  we  have  seen,  foreclose 
without  making  the  original  mortgagee  a  party,'  and  upon  the 
same  principle,  it  may  also  be  inferred,  from  the  case  of  Henvoiee 


Ch.V.  §1. 


Trustees,  if 
also  execu- 
tors, having 
redemption 
fund,  repre- 
sent their 
cestui  que 
trusts  of 
incumbered 
estates. 
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though 
assignees 
disclaim. 
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interested  in 
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Original 
mortgagee 
not  necessary, 
where  mort- 
gage as- 


signed ; 


a  condition  of  thing=,  —  as  for  instance, 
the  insolvency  of  the  mortgagor,  —  which 
would  reniler  the  making  of  him  a  piirty 
unnecessary'."  "  Upon  a  bill  of  foreclo- 
sure," Mr.  Justice  Storj'  says,  "  the  mort- 
gagor himself  is  a  necessary  party,  as 
well  as  the  incumbrancers,  whenever  he 
possesses  any  right  which  may  be  affected 
by  the  decree;  for  he  is  a  proper  party  to 
the  account  of  what  is  due  on  the  mort- 
gage; and  ultimately  he  is  entitled  to  re- 
deem against  all  the  incumbrancers,  as 
the  person  having  the  ultimate  interest." 
Story  Kq.  PI.  §  195;  Hallock  v.  Smith,  4 
John.  Ch.  649;  Farmer  v.  Curtis,  2  Sim. 
466;  Worthingtoii  v.  Lee,  2  Bland,  678. 
But  when  the  mortgagor  has  conveyed 
the  mortgaged  premises  by  deed  of  war- 
ranty to  a  third  party  he  cannot  maintain 
a  bill  to  redeem.  Phillips  v.  Leavitt,  64 
Maine,  405,  407. 

If  the  equity  of  redemption  belongs  to 
different  persons,  as  devisees,  or  as  lega- 
tees, having  charges  thereon,  all  of  them 
should  be  joined  as  defendants.  Story 
Eq.  PI.  §§  193,  197;  JlcGown  v.  Yorks, 
6  John.  Ch.  460. 

If  the  mortgagor,  who  is  owner  of  the 
fee,  should  die,  his  heir  is  an  indispensable 
party  to  a  bill  to  foreclose.  Story  Eq.  PI. 
5  196. 

Where  the  mortgagor  has  conveyed  his 


equity  of  redemption  absolutely,  the  as- 
signee only  need  be  made  a  party  to  the 
bill  to  foreclose.     §  197. 

1  15  &  16  Vic.  C.  86  §  42. 

2  Hanman  v.  Riley,  9  Hare  App.  40; 
Sale  V.  Kitson,  3  De  G.,  M.  &  G.  119;  17 
Jur.  170;  10  Hare  App.  60;  Wilkins  v. 
Eeeves,  3  W.  R.  306;  L.  R.  3  Eq.  494,  V. 
C.  W.;  Marriotts.  Kirkham,  3  Giff.  636; 
8  Jur.  N.  S.  379. 

3  Goldsmiths.  Stonehewer,  9  Hare  App. 
38;  17  Jur.  199;  Youngs.  Ward,  10  Hare 
App.  58;  Cropper  v.  Mellersh,  1  Jur.  N. 
S.  299,  V.  C.  S.;  and  see  Siffken  v.  Davis, 
Kay  App.  21;  Wilkins  v.  Reeves,  supra ; 
Tuders  Morris,  1  Sm.  &  G.  503;  Wal- 
ters V.  Jones,  6  Jur.  N.  S.  530,  V.  C.  S. 

4  Collinss.  Shirley,  IR.&M.  638;  Ker- 
rick  V.  Saffery,  7  Sim.  317;  see  also  Cash 
V.  Belcher,  1  Hare,  310 ;  6  Jur.  190 ;  Ford 
V.  White,  16  Beav.  120. 

6  Singleton  v.  Cox,  4  Hare,  326. 

6  See  Story  Eq.  PI.  §  199 ;  4  Kent  (llth 
ed.),  186;  Western  Keserve  Bank  v.  Pot- 
ter, 1  Clarke,  432. 

7  Hobart  v.  Abbot,  2  ?.  Wms.  643. 

8  Millers.  Henderson,  2  Stockt.  (N.  J.) 
320,  194.  A  mortgagee  of  land  who  has 
assigned  his  interest  in  the  mortgage  since 
the  breach  of  the  condition  may  be  in- 
cluded as  a  defendant  in  a  bill  to  redeem. 
Doody  V.  Pierce,  9  Allen,  141. 
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not  heir, 
where  mort- 
gage devised. 


In  matters  of 
account. 


Partnersliip. 


Besidnes. 


V.  Cooper,''-  that  where  a  mortgagee  has  devised  his  interest  in  the 
mortgage  in  such  a  manner  as  to  pass  not  only  the  mortgage  money- 
hut  the  estate  mortgaged,  the  devisee  alone  may  foreclose  without 
making  the  heir-at-law  of  the  original  mortgagee  a  party,^  unless 
he  claims  to  have  the  will  established ;  °  in  which  case  he  must  be 
made  a  defendant,  because  it  has  been  held  that  a  devisee  and  heir 
cannot  join  in  the  same  suit,  even  upon  an  allegation  that  they  have 
agreed  to  divide  the  matter  in  question  between  them.* 

The  rule  which  requires  that  all  parties  interested  in  the  object 
of  a  suit  should  be  parties  to  the  bill,  applies  to  all  cases  in  which 
an  account  is  sought  against  a  defendant.  One  person  cannot  ex- 
hibit a  bill  against  an  accounting  party  without  bringing  before 
the  Court  all  persons  who  are  interested  in  having  the  account 
taken,  or  in  the  result  of  it,  otherwise  the  defendant  might  be 
harassed  by  as  many  suits  as  there  are  parties  interested  in  the 
account.^  Thus,  in  a  suit  for  a  partnership  account,  or  for  a  share 
of  a  partnership  adventure,  it  is  in  general  necessary  that  all  per- 
sons having  shares  in  the  same  adventure  should  be  parties,"  and  a 
residuary  legatee  seeking  an  account  and  share  of  the  residue, 
must  bring  before  the  Court  all  the  parties  interested  in  that 
residue : '   either  active  parties,  by  making  them  plaintiffs  or  de- 


1  6  Mad.  371. 

2  Graham  v.  Carter,  2  Hen.  &  M.  6. 
'  Lewis  V.  Nangle,  2  Ves.  631. 

4  Cholmondeley  v.  Clinton,  1  T.  &  E. 
104, 116. 

6  McCabe  v.  Bellowes,  1  Allen,  269, 270 ; 
New  England,  &c.,  Bankn.  Newport  Steam 
Factory,  6  K.  I.  154. 

8  IretoQ  V.  Lewis,  Eep.  t.  Finch,  96; 
Moffatt  V.  Farquharson,  2  Bro.  C.  C.  338, 
and  Mr.  Belt's  note  (1);  but  it  is  to  be 
observed,  that  notwithstanding  the  deci- 
sion in  this  case,  they  may  be  made  quasi 
parties  by  the  plaintiff  suino;  on  behalf 
of  himself  and  on  their  behalf  Good  v. 
Blewit,  13  Ves.  397;  and  see  Hills  v. 
Nash,  1  Phil.  594;  10  Jur.  148;  CuUen 
V.  Duke  of  Queensberry,  1  Bro.  C.  C.  101, 
and  Mr.  Belt's  note;  Dozier  u.  Edwards,  3 
Litt.  72;  Story  Eq.  PI.  §  166;  Story 
Partn.  §  449;  Collyer  Partn.  (Perkins's 
ed.)  §  361;  Wells  v.  Strange,  5  Geo.  22; 
Mudeett  v.  Gager,  52  Maine,  541 .  When 
a  bill  in  Equity,  brought  by  one  of  four 
partners,  against  one  only  of  the  other 
three,  for  an  account,  &c.,  alleges  that  the 
other  two  are  not  within  the  jurisdiction 
of  the  Court;  that  all  the  others  have 
received  their  full  share  of  the  partner- 
ship effects;  iind  that  the  defendant  has 
received  much  more  than  his  share,  and 
the  plaintiff  much  less;  a  demurrer  to  the 
bill,  f(ir  non-joinder  of  the  other  partners 
as  defendants,  will  'nut  be  sustained. 
Towle  n.  Pierce,  12  Met.  329;  see  Story 
Eq.  PI.  §  78;  Vose  v.  Philbrook,  3  Story, 


335;  Lawrence  v.  Pokes,  53  Maine,  110, 
116;  Mallow  v.  Hinde,  12  Wheat.  1S3; 
Fuller  tJ.  Benjamin,  23  Maine,  256;  Mud- 
gett  V.  Gager,  52  Maine,  641. 

But  a  bill  seeking  an  adjustment  of  the 
accounts  between  the  part-owners  of  a 
vessel,  some  of  whom  reside  without  the 
jurisdiction  of  the  Court,  cannot  be  sus- 
tained, unless  such  non-residents  are 
summoned  to  answer,  or  it  appears  from 
the  allegations  in  the  bill  that  not  only 
their  interests  will  not  be  prejudiced  by 
the  decree,  but  also  that  they  are  not 
necessary  to  the  just  ascertainment  of  the 
merits  of  the  case.  Mudgett  v.  Gager,  52 
Maine,  641.  It  is  not  enough  that  the  bill 
allege  that  the  plaintiff  does  not  claim 
there  is  any  thing  due  to  him  from  said 
non-residents;  or  that  he  does  not  seek 
thereby  to  recover  any  thing  from  them. 
Mudgett  v.  Gager,  mpra.  Eepresenta- 
tives  of  a  deceased  partner  should  be 
made  parties  to  a  bill  to  dissolve  a  part- 
nership, and  the  bill  may  be  amended  for 
that  nurpose.  Buchard  v.  Boyce,  21  Geo. 
6.  'To  a  claim  seeking  payment  of  a  part- 
nership debt  out  of  the  assets  of  a  deceasfd 
partner,  the  surviving  partner  is  a  necessarj' 
parly.  Hills  «.  M'Rea,  6  Eng.  Law  &  Eq. 
233.  So  the  lieirs  of  a  deceased  partner 
must  be  parties  when  a  sale  of  real  estate 
is  sought  for  the  payment  of  firm  debts., 
Pugh  V.  Currie,  5  Ala.  446;  Lang  v.  War- 
ing, 25  Ala.  625 ;  Andrews  v.  Brown,  21 
Ala.  437. 

■?  Parsons  v.  Neville,  3  Bro.  C.  C.  365. 
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fendants  to  the  bill ;  or  passive  parties,  by  serving  them  with 
notice  of  the  decree.^  And  so,  where  a  moiety  of  a  residue  was 
given  to  one  of  the  defendants  for  life,  and,  upon  his  decease,  to 
such  persons  as  she  should  appoint,  and,  in  default  of  appointment, 
to  certain  other  persons  for  life,  it  was  held  that  the  other  persons, 
although  their  interests  depended  upon  such  a  remote  contingency, 
ought  to  be  before  the  Court.^ 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against 
a  personal  representative  for  an  account,  the  Court  requires  that 
all  the  next  of  kin  should  be  parties  to  the  suit,*  in  the  same 
manner  as  in  the  case  of  residuary  legatees ;  either  as  plaintiffs  or 
defendants  to  a  bill,  or  by  being  served  with  notice  of  the  decree.^ 
It  is  to  be  observed,  that  in  all*  cases  where  the  parties  claim 
under  a  general  description,  or  of  being  some  of  a  class  of  persons 
entitled,  the  Court  would  not  formerly  make  a  decree  without 
being  first  satisfied  that  all  the  individuals  of  the  class,  or  who 
came  under  the  general  description,  were  before  it.  For  this  pur- 
pose the  Court,  in  cases  of  this  description,  before  directing  an 
account,  or  other  relief  prayed  by  the  bill,  referred  it  to  one  of  the 
Masters  to  inquire  who  the  individuals  of  the  class,  or  answering 
the  general  description,  were  ;  and  then,  if  it  turned  out  that  any 
of  them  were  not  before  the  Coui-t,  the  plaintiif  must  file  a  supple- 
mental bill,  for  the  purpose  of  bringing  them  in  before  the  cause 
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In  Cockburn  v.  Thompson,  16  Ves.  328, 
Lord  Kldon  said,  this  admits  of  exception, 
"where  it  is  not  necessary,  or  inconvenient. 
Story  Eq.  PI.  §  89,  and"  notes,  §  203.  204; 
Pritchurd  v.  Hicks,  1  Paige,  253;  Shep- 
parrl  V.  Starke,  3  Mnnf.  29;  Brown  v. 
EickettP,  3  John.  Ch.  633;  Davoue  v. 
Fanning,  4  John.  Ch.  199 ;  West  v.  Ran- 
dall, 2  Mason,  181,  190-199;  Huson  v. 
M'Kenzie,  Dev.  Eq.  463;  Arendell  v. 
Blackwell,  ib.  354;  Bethel  v.  Wilson,  1 
Dev.  &  Bat.  Eq.  610.  In  Brown  v.  Rick- 
etts,  3  John.  Ch.  653,  Mr.  Chancellor  Kent 
seems  to  have  thought,  thnt  all  the  resid- 
uary legatees  should  be  technically  par- 
ties bv  name.  So  in  Davoue  v.  Fanning 
4  .lohn.  Ch.  199.  It  has,  however,  been 
intimated  and  maintained  in  other  cases 
that  a  residuary  legatee  might  sue  in  be- 
half of  himself  and  all  others,  .without 
making  them  technically  parties.  See 
Kettle  V.  Crary,  1  Paise,  417,  419,  420, 
aiid  note;  Ross  v.  Crary,  1  Paige,  416; 
Hallett  V.  Hallett,  2  Paige,  19,  20;  Egbert 
V.  Woods,  3  Piiige,  517.  Rule  1,  adopted 
in  15  &  16  Vic.  c.  86,  provides  that  "  any 
residuary  legatee  or  next  of  kin  may, 
without  serving  the  remaining  residuary 
legatees  or  next  of  kin,  hiive  a  decree  for 
the  administration  of  the  personal  estate 
of  a  deceased  person." 

1  15  &  16  Vic.  c.  86,  §  42,  rr.  1,  8. 

2  Sherrit  o.   Birch,   3   Bro.   C.   C.  229 


(Perkins's  ed.  note);  Davies  v.  Davies,  11 
Eng.  Law  &Eq.  199;  Lenaghan «.  Smith, 
2  Phil.  301;  11  Jur.  503;  but  not  when 
the  share  has  been  ascertained  and  in- 
vested. Smith  V.  Snow,  3  Mad.  10;  Hares 
V.  Stringer,  15  Beav.  206 ;  see  also  Grace 
V.  Terrington,  1  Coll.  3.  A  contingent  in- 
terest depending  on  the  event  of  a  suit 
is  not  such  an  interest  as  to  make  the 
person  having  it  a  necessary  party.  Bar- 
bour V.  Whitlock,  4  Monroe,  180 ;  see  Reid 
V.  Vanderheyden,  5  Cowen,  719. 

8  See  Hawkins  v.  Hawkins,  1  Hare, 
B43,  546;  6  Jur.  638,  explaining  Caldecott 
V.  Caldecott,  C.  &  P.  183;  6  Jur.  212;  and 
see  Shuttleworth  v,  Howarth,  C.  &  P. 
230;  5  Jur.  499;  Noland  v.  Turner,  5  J.  J. 
Marsh.  179;  West  v.  Randall,  2  Mason, 
181;  Kellar  v.  Beelor,  5  Monroe,  573; 
Oldham  v.  Collins,  4  J.  J.  Marsh.  50; 
Story  Eq.  PI.  §  89,  and  cases  cited;  see 
also  Rule  1  in  preceding  note  1. 

4  15  &  16  Vic.  c.  86,  §  42,  rr.  1,  8. 

6  Where  one  of  the  next  of  kin  of  an 
intestate,  who  died  in  India,  procured 
letters  of  adnninistration  to  his  effects 
here,  it  was  held  that  he  might  sue  the 
person  who  had  taken  out  an  Indian  ad- 
ministration, and  had  afterwards  come  to 
this  country,  without  making  the  rest  of 
the  next  of  kin  parties.  Sandilands  v. 
Innes,  3  Sim.  264;  but  see  Story  Eq.  PL 
§  179;  Story  Couf.  Laws,  §§  513,  614. 
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was  finally  heard.i  And  according  to  Sir  James  Wigram  Y.  C, 
in  an  administration  suit,  in  which  inquiries  are  necessary  to  ascer- 
tain who  are  the  parties  beneficially  interested  in  the  estate,  it  is 
iiTegular  to  direct  the  accounts  to  be  taken  until  after  the  inquiries 
have  been  made,  and  the  Master  has  made  his  report.  But  where 
the  parties  interested  are  the  children  of  a  party  to  the  suit,  or  are 
persons  of  a  class  in  such  circumstances,  that  the  Court  may  be 
reasonably  satisfied,  at  the  hearing,  that  all  parties  beneficially 
interested  are  parties  to  the  record,  the  Court  may,  at  the  time  of 
directing  the  inquiries,  also  order  that,  if  the  Master  shall  find  that 
all  the  persons  beneficially  interested  are  parties  to  the  suit,  he  do 
then  proceed  to  take  the  account ;  this  is,  however,  an  irregularity; 
and  the  Court  will  not  make  the  order  in  that  form,  unless  it  be 
reasonably  clear  that  all  the  persons  interested  are  parties.^  Under 
the  present  practice  of  the  Court,  however,  it  being  no  longer 
necessary  to  make  all  the  residuary  legatees  or  next  of  kin  parties 
for  the  purpose  of  the  decree,  although  it  is  usual  still  to  direct 
such  an  inquiry  as  above  mentioned,  yet  it  should  not  in  terms  be 
made  preliminary  to  taking  the  accounts,  in  order  that  the  Judge's 
discretion  to  proceed  in  the  absence  of  the  parties  may  not  be 
fettered.' 

In  like  manner  as  in  the  case  of  residuary  legatees  and  next  of 
kin,  one  legatee  interested  in  a  legacy  charged  upon  real  estate, 
one  of  the  persons  interested  in  the  proceeds  of  real  estate  directed 
to  be  sold,  or  one  residuary  devisee  or  heir,  may  have  an  adminis- 
tration decree,  without  making  the  others  of  the  class  parties  in 
the  first  instance ;  though  they  must  be  served  with  notice  of  the 
decree.* 

The  rule  that  all  persons  interested  in  an  account  should  be 
made  parties  to  a  suit  against  the  accounting  party,  will  not  apply 
where  it  appears  that  some  of  the  parties  interested  in  such  ac- 
count have  been  accounted  with  and  paid ;  thus,  in  the  case  of  a 
bill  by  an  infant  cestui  que  trust  coming  of  age,  for  his  share  of 
a  fund,  it  is  the .  constant  practice  to  decree  an  account  without 
requiring  the  other  cestui  que  trusts  who  have  come  of  age  before. 


1  But  see  "Waite  v.  Templer,  1  S.  &  S. 
319;  Story  Eq.  PI.  §  90,  and  notes.  But 
one  of  several  of  the  next  of  kin  of 
an  intestate,  entitled  to  distribution,  may 
sue  for  his  distributive  share  without 
making  the  other  distributees  parties,  if 
the  latter  are  unknown,  or  cannot  be 
found,  and  that  fact  is  charged  in  the  bill. 
lb.  In  such  case  the  bill  may  properly 
be  filed  on  behalf  of  the  plaintiSf,  and  alsp 
of  all  the  other  persons  who  may  be  en- 
titled as  distributees,  lb.  Rules  adopted 
in  15  &  16  Vict.  86,  provides  that  "  lu  all 
cases  of  suits  for  the  protection  of  property 


Mnding  litigation,  and  in  all  cases  in  the 
nature  (5f  trusts,  any  person  may  sue  on 
behalf  of  himself  and  of  all  persons  hav- 
ing the  same  interest." 

2  Baker  v.  Harwood,  1  Hare,  827;  see 
also  Hawkins  v.  Hawkins,  1  Hare,  543;  6 
Jur.  638;-  Sav  v.  Creed,  3  Hare,  455;  8 
Jur.  893;  Phillipson  v.  Gatty,  6  Hare,  26; 
12  Jur.  430.  '      ' 

a  Seton,  188;  Ord.  XXXV.  18;  and  as 
to  evidence  necessary  to  support  such  an 
inquiry,  see  Miller «.  Priddon,  1  M'N.  &  G. 
687. 

4  15  &  16  Vic.  c.  86,  §  42,  rr.  2,  8,  8. 
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and  have  received  their  shares,  to  be  before  the  Court.^    And  in    C!h.  V.  §  i. 
the  case  of  a  partnership,  where  a  bill  was  filed  against  factors  by   "       v 
the  persons  interested  in  one  moiety  of  a  carso  of  tobacco,  for  a  and  in  cases 

•  of  Dartner- 

discovery  and  account  as  to  that  moiety,  without  making  the  per-  ship, 
son  interested  in  the  other  moiety  a  party,  and  it  appeared  that 
the  defendants  had  distinguished  in  their  accounts  between  him 
and  the  plaintiffs,  and  had  divided  the  funds,  and  kept  separate 
accounts,  the  Court  held  that  the  owner  of  the  other  moiety  was 
not  a  necessary  party  to  the  suit.^    And  where  A.,  B.,  C,  being  Where billis 
partners  together,  A.  agreed  with  D.  to  give  him  a  moiety  of  his  a°scertained°^ 
share  in  the  concern,  it  was  held  that  an  account  might  be  de-  sum. 
creed  between  A.  and  D.  without  making  B.  and  C.  parties.^     It 
is  also  held,  that  to  a  bill  by  a  person  entitled  to  a  certain  aliquot 
portion  of  an  ascertained  sura  in  the  hands  of  trustees,  the  co-cestui 
que  trusts  are  not  necessary  parties.*    In  some  cases  where  a  party  Where  party 
having  a  joint  interest  with  the  plaintiffs  in   the  taking  of  an  in^reft''is'out 
account  has  been  abroad,  the  cause  will  be  allowed  to  go  on  with-  ofthejuris- 
out  him  ; '  thus,  in  the  Exchequer,  where  a  bill  was  filed  by  some 
of  the  children  of  a  fi:eeman  of  London,  who  was  dead,  for  an 
account  and  division  of  his  personal  estate,  and  it  appeared  that 
one  of  the  children  was  beyond  sea,  the  Court  was  moved  that 
they  might  hear  the  cause  without  him ;  and  that  if  it  appeared 
that  he  had  any  right,  he  might  come  before  the  deputy  remem- 
brancer on  the  account ;  and  though  no  precedent  was  produced 
of  such  an  order,  the  Court  gave  liberty  to  hear  the  case  without 
him.^ 

The  question  whether  a  trustee  of  an  estate  can  be  called  upon  Purchasers  of 
by  a  purchaser  of  a  portion  of  an  estate  sold  to  different  persons  tionTof  an"" 
under  a  trust  for  sale,  without  bringing  all  the  other  persons  in-  fstate  from 

D6H6nci£Ln6S 

terested  in  the  same  estate  before  the  Court,  was  discussed  before  ivhere  legal ' 
Lord  Eldon,  in  the  case  of  Goodson  v.  Ellison?    In  that  case  the  estate  out- 

'  .  standmg. 

persons  beneficially  interested  m  an  estate  vested  in  trustees  had, 

1  D'Wolf  ».  D'Wolf,  4  R.  I.  450.     So  s  Brown  «.  De  Tastet,  Jac.  284 ;  see  also 
where  the  division  of  an  estate  in  pursu-       Bray  v.  Fremont,  6  Mad.  6. 

ance  of  a  will,  is  not  to  be  made  at  one  and  ^  Perry  v.  Knott,  6  Beav.  293 ;  Smith  v. 

the  same  time,  but  at  the  several  periods  Snow,  3  Mad.  10 ;  Story  Eq.  PI.  §§  207,  212 ; 

when  any  one  or  more  of  the  legatees  shall  Hares  v.  Stringer,  15  Beav.  206 ;  Lenaghan 

separate  from  the  testator's  family,  it  is  not  v.  Smith,  2  Phil.  301 ;  11  Jur.  503 ;  Hunt  v, 

necessary  that  all  the  legatees  be  made  par-  Peacock,  6  Hare,  861;  11  Jur.  655. 

ties  to  each  suit  in  Chancery  for  adivision;  6  Story  Eq.  PI  §§  78-89,and  ca.«es  cited; 

but  only  those  entitled  to  participate  in  the  Milligan  v.  Milledge,  3  Crunch,  220;   West 

division  rten  ire  jwesSoB.  Branch  u.  Booker,  v.  Kandall,  2  Mason,  196;  Weymouth  v. 

3  Munf.  43.     So  where  it  appeared,  that  Boyer,  1  Sumner's  Ves.  416,  note  (c),  and 

some  of  the  legatees  had  obtained  decrees,  cases  cited;  Towle  v.  Pierce,  12  Met.  329'; 

in  finother  ."^uit,  for  their  portions,  it  was  Story  Kq.  PI.  §  78;  Vose  e.  Pbilbrook,  3 

proper  to  dismiss  the  bill  as  to  them,  they  Story  335;  ante,  216,  note;  Lawrence  D. 

having  been  made  defendants.    Moore  u.  Pokes,  53  Maine,  110;  Mudgett  u.  Gager, 

Beaiichiimp,  5  Dana,  71.  62  Maine,  541. 

2  Wermouth  u.  Boyer,  1  Ves.  J.  416;  see  '  Rogers  u.  Linton,  Bunb.  200. 
also  Anon.,  2  Eq.  Ca.  Ab.  166,  pi.  7;  Hills  '  3  Kuss.  583,  693,  696. 

V.  Nash,  1  Phil.  594,597;  10  Jur.  148. 
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OF   PARTIES    TO   A   SUIT. 


Ch.  V.  §  1.     many  years  before  tlie  commencement  of  the  suit,  proceeded  to 

— '> '   sell  the  entirety  in  various  lots,  one  of  which  was  purchased  by 

the  plaintiff,  and  all  the  persons  beneficially  interested  joined  in 
conveying  it  to  him.  The  trustee,  however,  did  not  join,  and 
upon  his  death  the  legal  estate  became  vested  in  the  defendants, 
upon  whose  refusal  to  convey  without  the  sanction  of  the  Court, 
the  bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defendants 
was  pronounced  by  Lord  Gifford  M.  R.,  who  directed  that  they 
should  pay  the  costs  of  the  suit.  Upon  appeal,  however,  to  Lord 
Eldon,  his  Lordship  expressed  considerable  doubts  whether  a 
trustee  could  be  called  upon  to  divest  himself  of  a  trust  by  con- 
veying different  parcels  of  the  trust  property  at  different  times,, 
and  whether  it  was  not  therefore  necessary  to  have  all  the  other 
cestui  que  trusts  before  the  Court ;  but  upon  re-argument  the 
Lord  Chancellor  stated,  that  he  thought  there  were  parties  enough 
before  the  Court  to  enable  him  to  make  a  decree,  but  as  it  was  the 
case  of  an  old  trust,  he  thought  the  Court  was  bound  to  inquire 
into  the  facts,  and  that  the  trustees  had  a  right  to  have  the  con- 
veyance settled  in  the  Master's  oflBce. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  ad- 
mitting of  very  few  exceptions,  that  a  trustee  cannot,  under  ordi- 
nary circumstances,  institute  proceedings  in  Equity  relating  to  the 
trust  property,  without  making  the  cestui  que  trusts  parties  to  the 
proceeding.^  Thus,  where  a  bill  is  filed  by  trustees  for  sale,  against 
a  purchaser,  for  a  specific  performance  of  the  contract,  the  cestui 
que  trusts  of  the  purchase-money  must  be  parties  unless  there  is  a 
clause  in  the  trust  deed  declaring  the  receipt  of  the  trustees  to  be 
a  sufficient  discharge,  which  is  considered  as  a  declaration  by  the 
author  of  the  trust,  that  the  receipt  of  the  persons  beneficially 
interested  in  the  produce  of  the  sale  shall  not  be  necessary ;  ''■  and 


Cestvi  que 
trusts,  in  suits 
^yy  trustees ; 


for  specific 
performance, 
under  trusts 
for  sale. 


1  Kirk  V.  Clark,  Preo.  Cha.  275 ;  Large 
V.  Van  Doren,  1  McCarter  (N.  J.),  208; 
Phillipson  «.  Gattj',  6  Hare,  26;  12  Jur. 
430;  see,  however,  Alexander  v.  Cana, 
1  De  G.  &  S.  415.  A  mere  nominal  trustee 
cannot  bring  a  suit,  in  liis  own  name,  with- 
out joining  his  cestui  que  trusts  with  him. 
Stilwell  V.  M'Neely,  1  Green  Ch.  205; 
Schenck  v.  Ellinewood,  8  Edw.  Ch.  175; 
Helm  V.  Hardin,  2  B.  Monr.  232;  Malin  v. 
Malin,  2  John.  Ch.  238;  Fish  v.  Howland, 
1  Paige,  20 ;  Bifield  v.  Taylor,  1  Beattv,  93 ; 
Story  Eq.  PI.  §§  207,  209 ;  Busney  v.  Spear, 
17  Geo.  223 ;  Hall  V.  Harris,  11  Texns.  300 ; 
Woodward  v.  Wood,  19  Ala.  213 ;  Eicliards 
V.  Richards,  9  Gray,  313.  Where  a  bill  in 
Equity  to  enforce  the  specific  performance 
of  a  contract  involves  the  title  of  the  cestui 
que  trmls  to  the  property  in  dispute,  or  where 
they  are  interested,  not  only  in  the  fund 
or  estate  respecting  which  the  question  at 


issue  has  arisen,  but  also  in  that  question  it- 
self, thev  are  necessary  parties.  Van  Doren 
V.  Robinson,  1  C.  E.  Green  {N.  J.),  256. 
Rule  4,  adopted  in  15  &  16  Vic.  c  86.  pro- 
vides that  "  any  one  of  several  cestui  que 
trusts  under  any  rieerl  or  instrument  may, 
without  serving  any  other  of  sucti  cestui  que 
trusts,  have  a  decree  for  the  execution  of 
the  trusts  of  the  deed  orinstrunipnt;  "  see 
M'Leod  V.  Annesley,  16  Beav.  607;  Jones 
V.  Jumes,  9  Hare  App.  80.  The  cestui  que 
ti'Uils  are  not  necessarj'  parties  to  a  suit  in 
which  a  mortgage  for  their  benefit  is  brought 
in  question,  —  their  trustees  are  the  proper 
parties  to  represent  them.  New  Jersey, 
&c.,  Co.  V  Ames,  1  Beasley  (N.  J.),  607; 
Ashton  ».  Atlantic  Bank,  3  Allen,  219,  220; 
ShnwD.  Norfolk  County  R.  R.  Co.,  5  Gray, 
170,  171;  Wright  V.  Bundy,  4  Ind.  398. 

2  Per  Sir  J.  Leaeh  V.  C,  Calverly  v. 
Phelp,  6  Mad.  232. 
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"where  a  bill  was  filed  by  certain  persons,  describing  themselves  as    Ch.  V.  §  i. 

trustees  for  a  society  consisting  of  a  great  number  of  persons,  for   ' r ' 

the  specific  performance  of  an  agreement  entered  into  by  them-  Notneces- 
selves  for  the  benefit  of  the  society,  and  a  demurrer  was  put  in  j.ggJiZ^^Jf 
because  the  members  of  the  society  were  not  parties  to  the  §uit,  trustees  good 
upon  the  ara-ument  of  which,  it  was  insisted  that  a  trustee  could  ^f^  f^®^^' 

Members  of  & 

not  file  a  bill  respecting  the  trust  property,  without  making  the  numerous  so- 
cestui  que  trust  a  party ;  and  that,  although  the  members  of  the  ™befia?f ofail 
society  were  so  numerous  that  it  was  not  practicable  to  make  all  for  specific 
of  them  parties,  the  bill  ought  to  have  been  filed  by  some  of  them  ^^'^  ormance. 
on  behalf  of  themselves  and  the  others,  and  that  it  did  not  appear 
by  the  bill  that  the  plaintifis  were  even  members  of  the  society,  the 
demurrer  was  upon  these  grofinds  allowed.-'    Upon  the  same  prin-  Executor  of 
ciple,  if  a  mortgagee  dies,  and  his  heir  files  a  bill  of  foreclosure,  the  ^jt'fy^^jg' " 
executor  of  the  mortgagee  must  be  a  party,''  because,  although  at  heir  to  fore- 
Law  the  legal  right  to  the  estate  is  in  the  heir,  yet  in  Equity  he  is 
only  considered  as  a  trustee  for  the  executor,  who  is  the  person 
entitled  to  the  mortgage  money ; "  and  for  this  reason,  where  the 
heir  of  the  mortgagee  had  foreclosed  the  mortgagor  without  making 
the  executor  of  the  mortgagee  a  party,  and  a  bill  was  filed  by  the 
executor  against  the  heir,  the  land  was  decreed  to  the  executor.* 
It  seems,  however,  that  although  the  personal  representative  is  the  but  heir  of 
person  entitled  to  receive  the  money,  the  heir  has  a  right  to  say  may  feSn 
that  he  will  pay  off"  the  mortgage  to  the  executor,  and  take  the  the  mortgage. 
benefit  of  the  foreclosure  himself;  ^  and  for  this  reason  as  well  as 
that  before  stated,  the  heir  of  a  mortgagee  is  a  necessary  party  to 
a  bill  of  foreclosure  by  the  personal  representative,^  unless  the 
mortgagee  has  devised  the  mortgaged  estate,  in  which  case,  as  we 
have  seen,  his  heir  is  not  a  necessary  party  to  a  biU  by  the  devisee 
to  foreclose  the  equity  of  redemption.' 

There   are  instances  in  which,   under  peculiar  circumstances.  In  what  cases 
trustees  are  allowed  to  maintain  a  suit,  without  their  cestui  que  ^^^^^-^^^ 
trusts  as  in  the  case  before  mentioned,  of  trustees  under  a  deed,  by  o««'»»  2«e 
which  estates  are  vested  in  them  upon  trusts  to  sell  and  to  apply 
the  produce  amongst  creditors  or  others,  with  a  clause,  declaring 
the  receipt  of  the  trustees  to  be  a  good  discharge  to  the  pur- 

1  Douglas  V.  Horsfall,  2  S.  &  S.  184.  Mass.  309;  Grace  v.  Hunt,  Cooke  (Tenn.), 

2  See   Hoath  v.   Smith,  5   Conn.    133;  344;  Denn  i).  Spinning,  1  Halst.  471. 
Graham  v.  Carter,  2  Hea.  &  M.  6;  Story  i  Gobe  v.  Carlisle,  cited  2  Vern.  66. 
Eq.  PI.  §  200.  6  Clerkson  v.  Bowyer,  2  Vern.  66. 

8  Freake  v.  Horsey,  Nels.  93;  2  Freem.  6  Story  Eq.  PI.  §200;  Davis  o.  Heming- 

180,  S.  C.  ;  1  Ch.  Ca.  51,  S.  C. ;  2  Eq.  Ca.  way,  29  Vt.  438.    The  heirs  of  a  deceased 

Ab.  77,  S.  C. ;  Dexter  ».  Arnold,  1  Sumner,  mortgagee  cannot,  however,  sustain  a  bill 

113;  4  Kent  ;ilth  ed),  186;  Com.  Dig.  for  foreclosure,  but  it  must  be  brought  in 

Tit.  Chan.,  4  A.  9 ;  Demarestu.  Wynkoop,  the  name  of  the  executor  or  administrator. 

3  John.  Ch.  145 ;  Scott  v.  Macfarland,  18  Eoath  v.  Smith,  5  Conn.  133. 

1  Eenvoize  v.  Cooper,  6  Mad.  371. 
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OF   PARTIES   TO   A   STJIT. 


Ch.V.  §1.     chasers.^    And  now  by  the  30th  Order  of  August,  1841,  in  all  suits 

' r '   concerning  real  estate  which  is  vested  in  trustees  by  devise,  and 

30th  Ord.  of  such  trustees  are  competent  to  sell  and  give  discharges  for  the 
Aug.,  1841.  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the  estate, 
such  trustees  shall  represent  the  persons  beneficially  interested  in 
the  estate,  or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent  as  the  executors  or  administrators 
in  suits  concerning  personal  estate,  represent  the  persons  benefi- 
cially interested  in  such  personal  estate ;  and  in  such  cases  it  shall 
not  be  necessary  to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit.^  But  the  Court 
may  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made  parties.     This  order  ap- 


1  See  Calverly  v.  Phelp,  6  Mad.  229;  as 
to  foreclosure  in  such  cases,  s&epost,  S.  C. 
Where  ic  appears  on  the  face  of  the  con- 
tract that  it  was  the  intent  of  the  parlies 
to  exclude  the  cestui  que  trust  from  the  ne- 
cessity of  taking  any  part  in  the  transaction 
relating  to  the  management  of  the  trust,  the 
cestui  que  trust  is  not  a  necessary  party. 
Bifield  V.  Taylor,  1  Beat.  91;  S.  C".  1  Moll. 
192.  So  where  a  bill  is  brought  by  the 
trustee  to  obtain  possession  of  the  trust 
property,  and  the  cestui  que  trust  has  no 
interest  in  the  possession.  Furguson  v. 
Applenhite,  10  Sm.  &  M.  301;  Ashton  v. 
Atlantic  Bank,  3  Allen,  219,  220.  A  trus- 
tee may  maintain  a  bill  to  redeem  a  mort- 
gage, made  by  himself,  of  the  trust  estate, 
without  making  his  cestuique  trust  a  party. 
Boyden  v.  Partridge,  2  Gr.cy,  190. 

Where  a  mortgage  deed  of  land  has  been 
executed  to  a  trustee,  to  secure  the  pay- 
ment oFdebts  to  sundry  persons,  the  trustee 
may  maintain  a  bill  to  foreclose,  without 
making  the  cestui  que  trusts  parties.  Swift 
V.  Stebbins,  4  Stew.  &  P.  467;  Shaw  v. 
Norfolk  County  K  R.  Co  ,  5  Gray,  170, 171. 

A  conveyance  in  trust  may  be  cancelled 
by  a  decree  in  Equity  though  the  cestui  que 
trusts  be  not  made  parties.  Campbell  v. 
Watson,  8  Ohio,  500. 

2  This  rule  has  been  adopted  by  the  Su- 
preme Court  of  the  United  States'.  Equity 
Rule,  49.  But  it  has  been  abrogated  in 
England  by  Cons.  Ord.,  Prel.  Ord.  r.  1 ;  the 
cases  which  it  was  intended  to  meet  being 
included  in  the  more  comprehensive  en- 
actraenta  of  16  &  16  Vic.  c.  86,  §  42,  r.  9; 
whereby  it  is  provided,  that  in  all  suits  con- 
cerning real  or  personal  estate,  which  is 
vested  in  trustees  under  a  will,  settlement, 
or  otherwise,  such  trustees  shall  represent 
the  persons  beneficially  interested  under 
the  trust,  in  the  same  manner,  and  to  the 
same  extent,  as  the  executors  or  adminis- 
trators, in  suits  concerning  personal  estate, 
represent  the  persons  beneficially  inter- 
ested in  such  personal  estate,  and  in  such 
cases,  it  shall  not  be  necessary  to  make  the 


persons  beneficially  interested  under  the 
trust  parties  to  the  suit,  but  the  Court  may, 
upon  consideration  of  the  matter,  on  the 
hearing,  if  it  shall  so  think  fit,  order  such 
persons  or  any  of  tliem  to  be  made  parties. 
This  rule  is  retrospective,  and  applies  to  all 
suits,  as  well  as  redemption  and  foreclosure 
suits.  Fowler  v.  Boyldon,  9  Hare  App.  78 ; 
Goklsmid  v.  Stonehewer,  9  Hare  App.  38; 
17  Jur.  199;  White  ».  Chittv,  14  W.  R. 
366,  V.  C.  W.  It  has  been  held  that,  in  an 
administration  suit,  the  trustees  of  settled 
shares  sufficiently  represent  their  cestui  que 
trusts.  Densem  v.  El  worthy,  9  Hare  App. 
42.  It  has  also  been  held,  that  executors 
with  a  power  of  sale,  and  al-*o  devisees  in 
trust  subject  to  paj-ments  of  debts,  are  trus- 
tees within  the  rule;  Shaws.  Hardinghara, 
2  W.  R.  657,  JI.  R.  ;  Smith  i).  Andrews,  4 
W.  R.  353,  V.  C.  K.  ;  but  that  an  execu- 
tor with  only  an  implied  power  of  sale,  is 
not.  Boltuu  V.  Stannard,  4  Jur.  N.  S.  576, 
M.  R. ;  see,  however,  22  &  23  Vic.  c.  35, 
§§  14,  16.  The  rule  does  not  apply  when 
the  cestui  que  trusts  have  concurred  in 
breaches  of  trust.  Jesse  v.  Bennett,  6  De 
G.,  M.  &  G.  609;  2  Jur.  N.  S.  1125.  And 
where  an  estate  is  sold  under  a  decree  of 
the  Court,  as  a  general  rule  (with  a  possible 
exception  in  some  cases  of  extreme  diffi- 
culty), the  Court  will,  in  the  exercise  of  its 
discretion,  require  all  the  persons  interested 
in  the  proceeds  to  be  parties  to  the  suit;  or 
to  be  served  with  notice  of  the  decree,  in 
order  to  secure  a  proper  and  advantageous 
sale,  and  protect  the  title  of  purchasers  from 
being  open  to  inquiry  or  impeachment; 
Doody  V.  Higgins,  9  Hare  App.  32;  Pigott 
V.  Pigott,  2  N.  R.  14,  V.  C.  W.  \  and  where- 
ever  the  trustees'  personal  interest  may 
prevent  them  protecting  the  interest  of  the 
cestvi  que  trusts,  the  Court  will  require  the 
cestui  que  trusts,  or  some  of  them,  to  be 
made  parties.  Read  u.  Prest,  1  K.  &  J.  183. 
Trustees  cannot,  however,  represent  some 
of  the  cestui  que  trusts  in  any  contention 
imter  se;  but  only  where  the  contention 
is  between  all  the  cestui  ^ue  trusts  on  the 
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trusts. 


plies,  not  only  to  suits  by  persons  claiming  adversely  against  the     Ch.  V.  §  i. 

estate,  but  also  to  suits  by  some  of  the  persons  beneficially  inter-   ' y ' 

ested,  seeking  relief  in  respect  of  alleged  misconduct  of  the  trustees ; 
and  in  such  cases,  it  renders  it  unnecessary  that  persons  having 
charges  on  the  estate  should  be  parties.^  It  is  necessary,  however, 
that  the  trustees  who  are  empowered  to  give  discharges,  should 
themselves  be  entitled  to  the  legal  estate,  otherwise  the  order  does 
not  apply,  and  the  cestui  que  trusts  must  be  made  parties  to  the 
suit.''  In  cases,  also,  where  the  interest  of  the  cestui  que  trusts  is  When  trustee 
collateral  to  the  rights  between  the  plaintiff  and  the  defendant,  a  outcMt^\ue 
person  standing  in  the  place  of  trustee  has  been  allowed  to  main- 
tain a  suit  respecting  the  trust  property,  without  making  the  per- 
sons for  whom  he  is  trustee,^arties ;  thus  the  pawnee  of  a  chattel 
or  his  representative  may  maintain  a  suit  for  the  chattel  without 
making  the  pawner  a  party.'  And  so  in  the  case  of  Samlle  v. 
Tancred,^  where  a  bill  was  brought  for  an  account,  and  for  the  de- 
livery cf  a  strong-box,  in  which  were  found  jewels,  and  a  note  in 
these  words:  "Jewels  belonging  to  the  Duke  of  Devonshire,"  in 
the  hands  of  Mr.  SaviUe,  whose  representative  the  plaintiff  was, 
and  in  whose  possession  they  had  been  for  fifty  years,  and  an  ob- 
jection was  taken  that  the  Duke's  representative  ought  to  have 
been  a  party,  it  was  held  that  the  plaintiff  might  sustain  the  suit 
without  him.^  And  upon  the  same  principle,  where  one  of  two 
trustees  had  been  prevailed  upon  by  his  co-trustee  to  transfer  the 
trust  fund  into  his  name  alone,  and  the  co-trustee  aftei'wards  sold 
the  stock,  and  received  the  produce,  and  never  replaced  it ;  upon 
a  bill  filed  by  the  trustee  against  his  co-trustee  to  compel  him  to 
replace  the  stock,  a  demurrer  was  put  in,  on  the  ground  that  the 
cestui  que  trusts  of  the  fund  were  not  made  parties,  which,  upon 
argument,  was  overruled.^  And  where  a  trustee  filed  a  bill  to  fore- 
close a  mortgage,  it  being  a  breach  of  trust  to  have  lent  the  money 


one  hand,  and  a  stranger  on  the  other. 
Haraond  v.  Walker,  3  Jur.N.  S.  686,  V.  C. 
W. ;  Payne«.  Parker,  L.  E.  1  Ch.  Ap.  327 ; 
12  Jur.  N.  S.  221,  L.  JJ. 

1  Osborne  v.  Foreman,  2  Hare,  656;  8 
Jur.  55 ;  Ward  v.  Bassett,  5  Hare,  179 ;  see 
also,  upon  the  construction  of  this  order. 
Cox  V.  Barnard,  5  Hare,  253;  Lloyd  v. 
Smith,  13  Sim.  457;  7  Jur.  460;  Miller  v. 
Huddlestone,  13  Sim.  467;  7  Jur.  504; 
Eeeve  v.  Richer,  1  De  G.  &  S.  624;  11  Jur. 
960;  Jones  v.  How,  7  Hare,  270;  14  Jur. 
145. 

2  Turner  v.  Hind,  12  Sim.  414.  It  seems 
doubtful  whether  the  order  applies  to  the 
case  of  a  bill  of  foreclosure  of  freeholds  de- 
vised in  trust  for  sale.  Wilton  v.  Jones,  2 
y.  &  C.  244. 

3  A  bill  in  Equity,  brought  by  a  pledgee 
against  a  stranger  "to  recover  possession  of 


the  property  pledged,  which  avers  that  the 
plaiiitifi's  claim  is  suiiicient  to  cover  the 
property,  and  to  which  ttie  pledgor  is  made 
a  defendant,  is  not  open  to  demurrer  on  the 
ground  that  he  should  have  been  joined  as 
a  plaintiff.  Michigan  State  Bank  v.  Gard- 
ner, 3  Gray,  305. 

^  1  Ve^.  Sen.  101;  3  Swanst.  141,  S.  C. 

6  Story  Eq.  PI.  §  221. 

6  Franco  V.  Franco,  3  Ves.  77;  Bridget 
V.  Hamer,  3  Y.  &  C.  72 ;  Mav  v.  Selby,  1  Y. 
&  C.  235;  6  Jur.  52;  Horsley  V.  Fawcett, 
llBeav.  565;  Peakei).  Ledger,  8  Hare,  313; 
4  De  G.  &  S.  137  (which  was  the  case  of 
executors);  liaynard  w.  WooUey,  20  Beav. 
683;  see,  however,  Chancellors.  Morecraft, 
11  Beav.  262 ;  and  see  Bridget  v.  Hames,  1 
Coll.  72;  Story  Eq.  PI.  §  213,  and  a  discus- 
sion of  this  subject  in  the  note;  Cunning- 
ham V.  Pell,  5  Paige,  607.    If  a  trustee  has 
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Ch.  V.  §  1 


Personal  rep- 
resentative 
may  sue, 
without  per- 
sons benefi- 
cially inter- 
ested. 


Where  execu- 
tor in  trust. 


After  great 
lapse  of  time. 


Assignees  of 
bankrupts. 


upon  such  a  security,  it  was  held  that  the  cestui  que  trusts,  who 
had  never  authorized  or  adopted  the  mortgage,  were  unnecessary 
parties.^  If,  however,  the  cestui  que  trusts  have  concurred  in  the 
breach  of  trust,  one  trustee  cannot  sue  his  co-trustee,  without 
making  them  parties.^ 

And  here  it  may  be  observed,  that  the  personal  representative 
in  all  cases  represents  the  personal  estate  of  the  deceased,  and  is 
entitled  to  sue  for  it  in  Equity  as  weU  as  Law,  without  making  the 
residuary  legatees,  or  any  other  persons  interested  in  it,  parties  to 
the  suit.'  For  this  reason,  where  a  woman  by  her  will  gave  all  her 
personal  estate  to  her  bsifstard  child,  and  made  B.  and  C.  her  execu- 
tors, and  died ;  and  within  a  short  time  after  the  bastard  died  in- 
testate ;  upon  a  bill  filed  by  the  executor  against  a  person  in  whose 
hands  the  property  of  the  mother  was,  praying  for  an  account,  the 
defendant  demurred,  because  the  representative  of  the  bastard  and 
the  Attorney-General  were  not  parties ;  and  the  demurrer  was 
overruled,  it  being  held  that  the  executor  was  legally  entitled  to 
the  estate  of  his  testatrix ;  and  though  this  may  be  in  trust  for 
another,  yet  as  the  executor  has  the  legal  title,  he  can  give  a  good 
discharge  to  the  defend;int.*  And  in  every  case,  an  executor, 
though  a  bare  trustee,  and  though  there  be  a  residuary  legatee,  is 
entitled  to  sue  for  the  personal  estate  in  Equity  as  well  as  at  Law, 
unless  the  cestui  que  trusts  will  oppose  it.°  Where,  however,  there 
has  been  a  great  lapse  of  time  since  the  death  of  the  testator,  and 
it  seems  doubtful  who  are  the  persons  beneficially  interested  under 
his  will,  the  Court  will  not,  as  of  course,  order  payment  to  a  per- 
sonal representative  of  funds  recovered  in  the  cause,  but  may 
direct  them  to  be  paid  into  Court.^ 

So,  also,  assignees  of  bankrupts  or  insolvent  debtors  may  either 
maintain  or  defend  suits  relating  to  the  estates  vested  in  them  as 
such  assignees,  without  the  creditors  for  whom  they  are  trustees 
being  made  parties  to  the  suit.'  Nor  is  it  necessary,  in  such  case, 
that  the  bankrupt  or  insolvent,  though  interested  in  the  residue, 


fraudulently  or  improperly  parted  with 
tru'-t  property,  the  cestui  que  trust  may  pro- 
ceed against  the  trustee  alone,  to  compel 
satisfaction  for  the  breach  of  trust,  or  he 
may  at  his  election  join  the  assignee  also, 
if  he  were  a  party  to  the  fraud,  or  if  he 
seeks  redress  agHinst  him.  Bailey  v.  Ingles, 
2  Paige,  278;  VVe^t  v.  Randall,  2  Miison, 
197;  Franco  v.  Franco,  3  Sumner's  Ves. 
76,  note  (a). 

i  Allen  v.  Knight,  5  Hare,  272,  277;  10 
Jur.  943. 

2  Jesse  V.  Bennett,  6  De  G.  &  G.  609;  2 
Jur.  N.  S.  1125. 


s  See  Miles  v.  Davis,  19  Mis.  (Bennett) 
408. 

4  Jones  u.  Goodchild,  8  P.  "Wms.  33;  see 
also  Peake  u.  Ledger,  8  Hare,  313;  Smith 
V.  Bolden,  33  Beav.  262. 

6  lb.  48. 

6  Loy  V.  Duckett,  1  Cr.  &  Ph.  305;  Ex 
parte  Kam,  3  M.  &  C.  25;  1  Jur.  668;  Re 
Malony,  1  J.  &  H.  249;  Pennington  i). 
Buckley,  6  Hare,  461,  469;  11  Jur.  468; 
Edwards  v.  Harvey,  9  Jur.  N.  S.  463;  11 
W.  R.  330,  M.  K. ;  and  see  Adams  v.  Barry, 
2  Coll.  285,  where  the  Court  required  the 
residuary  legatee  to  be  made  a  party. 

'  Spragg  V.  Binkes,  6  Ves.  587. 
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should  be  before  the  Court,^  though,  from  a  decision  in  Vernon's    Ch.  v.  §  i. 
Reports,  it  appears  to  have  been  formerly  considered  necessary  in  ^'       ^ 

suits  by  assignees  to  have  the  bankrupt  before  the  Court.'^  "Where, 
however,  creditors,  instead  of  seeking  relief  under  the  Commission, 
proceed  at  Law  against  the  bankrupt,  the  bankrupt  may  file  a  bill 
of  discovery  in  aid  of  his  defence  at  Law,  and  for  an  injunction; 
and  where  there  are  complicated  accounts,  he  may  pray  to  have 
them  taken,  and  to  have  the  balance  due  to  him  from  the  defend- 
ants set  off  against  the  demand  of  the  creditors,  without  making 
his  assignees  parties,^  but  he  cannot  pray  to  have  the  balance  paid 
to  him,  because  that  belongs  to  his  assignees. 

The  rule  that,  where  the  person  by  law  entitled  to  represent  the  Residuary 
personal  estate  is  the  party  suing,  legatees  or  other  persons  inter-  ^^S^t^^s- 
ested  in  the  estlate  need  not  be  parties,  does  not  extend  to  the  case 
of  a  residuary  legatee  suing  for  his  share  of  the  residue ;  in  which 
ease,  as  we  have  seen,  it  is  generally  necessary  that  all  the  residu- 
ary legatees  should  be  made  parties  to  the  suit,  either  as  plaintiffs 
or   defendants,  or  by  being  served  with  notice   of  the   decree,* 
although  where  the  number  of  the  class  is  great,  the  Court  has 
sometimes  dispensed  with  the  necessity  of  making  them  all  parties, 
and  allowed  one  to  sue  on  behalf  of  the  others.'     And  where  where  lega- 
legacies  are  charged  upon  real  estates,  it  will  not,  in  general,  be  "^^  charged 

.  ^    .    °     ,     ^  ir.  /~.  /.  .      on  real  estate, 

sufficient  to  bring  the  executors  before  the  Court,  for,  except  m 

cases  coming  within  the  30th  Order  of  August,  1841,  above  men- 
tioned, all  the  other  legatees  must  be  parties  ;  ^  it  seems,  however,   Semble,  trus- 
that  trustees  of  a  real  estate  for  payment   of  debts,  have  been  menfoif  debts 
allowed  before  that   order,  to   sue  without  bringing  before  the  maysuewith- 
Court  the  creditors  or  legatees  for  whom  they  are  trustees ; '  but 

1  De  GoUs  D.'Ward^S  P.  Wms.  311,  in  (Va.), H'';  tut  see  Itfoore  v.  Gleaton,  23 
BortSj'KayeK.  Fosbrooke,  SSim.  28;Dyson  Geo.  142;  Keeler  v.  Keeler,  8  Stoelct.  (N. 
■!).  Hornby,  7  DeG.,M.&G.  1.     Similarly       J.),  458. 

the  debtiT  is  not  a  necessary  party  to  suits  6  Morse  «.  Sadler,  1  Cox,  352;  Hallett 

by  or  against  trustees  of  a  deed  duly  reg-  v.  Hallett,  2  Paige,  15 ;  ToJd  v.  Sterrett,  6 

istered  umler  former  bankrupt  law:  Fen-  J.  J.  Marsh.  432;  Howlanda  Fish,  1 1'aige, 

ton  V.  Queen's  Ferry  Wire  Company,  W.  20.     In  this  last  case  the  Conrt  remark: 

N.  ( I86b)  296 ;  17  W.  R.  155,  V.  C.  M. ;  L.  "  In  Morse  v.  Sadler,  1  Cox,  352,  the  Mas- 

E.  7  Eq.,  267.  ter  of  the  Rolls  decided,  that  every  legatee, 

2  Sliarpe  v.  Gamon,  2  Vern.  32;  1  Eq.  whose  legacy  was  charged  on  the  real  es- 
Ca.  Ab.  72 ;  PI.  7  S.  G.  tate,  must  be  a  party  to  the  bill.     It  is  true 

s  Lowndes  v.  Taylor,  1  Mad.  423.  tliat   case  was   overruled   by  Chancellor 

*  15  &  18  Vic.  c.  86,  §  42,  rr.  1,  8;  and  Kent,  iii  Brown  v.  Ricketts,  3  John.  Ch. 

see  past,  cliap.  VII.  §  2,  Procetiiings  by  553,  where  it  was  held  that  one  legatee 

Service  of  Notice  of  the  Decree.  might  file  a  bill  in  favor  of  himself  arjd  all 

5  Harvey  v.  Harvey,  4  Beav.  215,  220;  others,  who  might  choose  to  come  in  under 

see  also  Smart !).  Bradstock,  7  Beav.  500 ;  the  decree.    But  even  then,  Chancellor 

Bateman  v.  llargerison,  6  Hare,  496,  499;  Kent  considers  it  necessary,  that  the  bill 

but  see  Jones  v.  Howe,  7  Hare,  267;  14  should  state  the   fact  that  it  is  filed  in 

Jur.  145;  see   also   Dooily  v.  Higgins,  9  behalf  of  the  plaintiff  and  all  others,  &c. 

Hare  App.  32,  particularly  the  observa-  The  reason  of  the  rule  seems  to  be,  that 

tions  of  Sir  Geo.  Turner  V.  C.  at  p.  38;  the  defendants  may  not  be  charged  with  a 

Gould  V.  Hayes,  19  Ala.  438.    All  the  dis-  double  defence." 

tributees  are   necessary  parties  to  a  bill  '  Ld.  Red.  174;  see,  however,  Harrison 

for  distribution.    Hawkins  v.  Craig,  1  B.  ».  Stevvardson,  2  Hare,  630;  Thomas  v. 

Mou.  27 ;  Osborne  v.  Taylor,  12  Grattan  Dunning,  5  De  G.  &  S.  618. 

VOL.  I.  15 
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Ch.  V.  §  1.  it  is  apprehended  that,  in  such  cases,  the  Court  would  now  gen- 

""     '^        '  erally  allow  the  trustees,  under  the  ninth  rule  ahove  referred  to,  to 

represent  the  creditors.^ 

Oneofsev-  And  now  one  of  several  cestui  que  trusts,  under  any  deed  or 

^!te  may*"'  instrument,  may  be  a  plaintiff  or  defendant,  as  representative  of 

represent  the  his  class,  in  a  suit  for  the  execution  of  the  trusts  of  the  deed  or 

suit  for  exe-  instrument,  the  others  of  the  class  being  served  with  notice  of  the 

cntion  of  decree,^  but  any  cestui  que  trusts  who  have  concurred  in  the  breach 

trusts,  the  '  ■'  •»  .  t  i  i     j?        i 

others  being     of  trust  must  be  parties  to  a  smt  to  make  a  trustee  liable  tor  the 
ardecree!'     loss  occasioned  thereby.^ 

Appointees  Although,  in  ordinary  cases,  the  executor  represents  the  whole 

under  will  of  personal  estate,  and  no  legatee  need  be  a  party,  the  appointees 
/erne  covert,  ^jj^gy  ^jje  will  of  a  feme  covert  are  in  a  different  situation,  and 
must  be  made  parties ;  *  therefore,  where  the  administrator  with  the 
will  annexed  of  a  married  woman,  filed  a  bill,  praying  that  the 
defendants  might  pay  over  to  him  a  sum  of  money,  as  to  which  a 
testamentary  appointment  had  been  executed  by  the  testatrix,  by 
virtue  of  a  power  in  her  marriage  settlement,  without  making  the 
appointees  parties,  the  case  was  ordered  to  stand  over,  with  leave 
for  the  plaintiff  to  amend  by  bringing  the  appointees  before  the 
Court.*  It  is  apprehended,  however,  that  the  Court  would  not 
now  requii-e  the  cestui  que  trusts  to  be  parties  in  such  a  case.* 
Some  may  Where  the  appointees  were  very  numerous,  and  the  bill  was  filed 
sue  for  all.  ■\^y  some  of  them  on  behalf  of  themselves  and  the  others,  the  Court 
dispensed  with  the  general  rule  which  required  them  all  to  be  par- 
ties.' It  is  to  be  observed  that  in  Craher  v.  Parrott^  on  a  bill 
filed  by  one  of  four  children,  who  were  appointees  of  their  mother, 
to  set  aside  the  appointment  on  account  of  the  unfairness  of  the 
distribution,  it  was  held  that  all  the  other  children  who  were  ap- 
pointees need  not  be  parties,  because  they  might  go  in  before  the 
Master. 
Executors  Where  there  are  more  than  one  executor  or  administrator,  they 

must  aU  join.  ^^^^  ^  -^^  parties  to  the  suit,  though  one  of  them  be  an  infant.' 
Where,  however,  one  executor  of  several  has  alone  proved,  he  may 

1  Morley  v.  Moriey,  25  Beav.  253.  In  6  Musters  v.  "Wright,  2  De  G.  &  S.  777; 
Knight  V.  Pocock,  24  Beav.  136 ;  4  Jur.  and  see  Sewell  ».  Ashley,  3  De  G.,  M.  & 
N.  S.  197,  it  was  held  that  trustees  did  not  G.  933 ;  Re,  Newbery,  Alloroft  «.  Farnan, 
represent  creditors  who  had  not  acceded  10  W.  E.  378,  V.  C.  K. 

to  the  deed.  7  Manning  v.  Thesiger,  1  S.  &  S.  106: 

2  15  &  16  Vic.  0.   86,  §  42,  rr.  4,  6,       Story  Eq.  PL  §  217. 
M'Leod  ».  Annesley,  16  Beav.  600 j  Jones  8  j  cha.  Ca.  228. 

J).  James,  9  Hare  App.  80;  and  see  poht,  9  Offley  «.  .Jenney,   3  Cha.   Kep.  92; 

chap.  Ill,  §  2,  Proceedings  by  Service  of  Wms.  Exors.  1724;  Cramer  v.  Morton,  2 

Mice  of  the  Decree.  Moll.  108.     Rule  6,  adopted  in  15  &  16 

8  Jesses. Bennett, 6 DeG.,M.&G. 609;  Vic.  c.  86,  provides  that   "any  executor, 

2  Jur.  N.  S.  1125;  Williams  0.  Allen,  29  administrator,  or  trustee  may   obtain  a 

Beav.  292.  decree  against  any  legatee,  next  of  kin, 

'  otory  Eq.  PI.  §  204,  and  note.  or  cestui  qm  trust,  for  the  administration 

s  Oourtu  Jeffery,  lS.&S.105;butsee  of  the   estate,  or  the   execution   of  the 

Owens  V.  Dickenson,  ante,  pp.  186,  187.  trusts." 
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sue  without  making  the  other  executors  parties,  although  they 
have  not  renounced.^  And  where  a  person  devises  that  his  execu- 
tors shall  sell  his  land,  and  leaves  two  executors  who  renounce, 
and  administration  is  granted  to  A.,  who  brings  a  bill  against  the 
heir  to  compel  a  sale,  it  seems  the  renouncing  executors,  in  whom 
the  power  of  sale  collateral  to  the  executorship  was  vested,  ought 
not  to  be  made  parties.^  It  is  not,  however,  necessary  that  the 
executors  or  administrators  should  be  all  co-plaintiffs;  for  in 
Equity  it  is  sufficient  that  all  parties  interested  in  the  subject  of 
the  suit  should  be  before  the  Court,  either  as  plaintiflPs  or  defend- 
ants ;  ^  and,  therefore,  one  executor  may  sue  without  his  co-execu- 
tor joining,  if  the  co-executcy*  be  made  a  defendant.* 

The  rule  that  all  persons  claiming  concurrent  interests  with  the 
plaintiff  are  necessary  parties,  equally  applies  whether  the  interest 
be  in  possession,  remainder,  or  reversion ;  and  upon  this  principle  it 
is  held,  that  in  all  cases  in  which  an  estate  is  claimed  by  a  person 
deriving  title  under  a  settlement,  made  either  by  deed  or  will,  it 
is  necessary  to  make  all  the  persons  claiming  under  such  settle- 
ment parties  to  the  suit,  dovm  to  the  person  entitled  to  the  first 
vested  estate  of  inheritance,  either  in  fee  or  in  tail,  inclusive.^  And 
where  A.  was  tenant  for  years,  with  remainder  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  B.  brought  a  bill  against  A.  for  an 
injunction  to  restrain  his  committing  waste,  it  was  held  that  the 
remainder-man,  or  the  reversioner  in  fee,  ought  to  be  before  the 
Court.^  It  will  be  borne  in  mind,  however,  that  where  the  prop 
erty  is  vested  in  trustees  under  a  deed  or  will,  the  trustees  now 
generally  represent  all  the  cestui  que  trusts.'' 

It  is  not  necessary,  in  such  cases,  to  bring  before  the  Court  any 
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1  Davies  v.  Williams,  1  Sim.  5 ;  Dyson  v. 
Morris,  1  Hare^  413 ;  Rinehart  v.  Rinehart, 
2  McCarter  (N.  J.),  144;  Marsh  ».  Oliver, 
1  McCarter  (N.  J.),  262.  It  will  be  seen  on 
referring  to  the  report  of  the  case  of  Davies 
V.  Williams,  svpra,  that  Sir  John  Lenoh 
V.  C.  is  reported  to  have  said :  "  Where 
one  executor  has  alone  proved,  he  may  sue 
in  Equity,  as  well  as  at  Law,  without 
naming  the  others  as  parties;"  but  in 
Cummins  v.  Cummins,  3  Jo.  &  Lat.  92, 
Ld.  St.  Leonards,  then  Lord  Chancellor  of 
Ireland,  speaking  of  this  case  said :  "  This 
may  he  do  as  to  suits  in  Equity,  but  cer- 
tainly it  is  not  the  case  as  to  actions  at 
Law."  And  see  Hensloe's  case,  3  Rep. 
366;  Kilby  v.  Stanton,  2  Y.  &  J.  77;  and 
see  Wms.  Exors.  1724,  and  cases  there 
cited ;  Add.  Cont.  1060.  But  an  executor, 
though  he  has  not  proved  the  will,  is  a 
necessary  party  defendant  to  a  suit  to 
carry  the  trusts  of  the  will  into  execution. 
Ferguson  v.  Ferguson,  1  Hayes  &  J.  300; 
Yates  V.  Comptbn,  2  P.  W.  308;  Cramer 
V.  Morton,  2    Moll.    108;    Thompson   v. 


Graham,  1  Paige,  384;  see  Judson  v. 
Gibbons,  6  Wend.  224. 

2  Yates  V.  Compton,  2  P.  Wms.  308. 

s  Wilkins  V.  Fry,  1  Wer.  244,  262. 

*  Blount  V.  Burrow,  3  Bro.  C.  C.  90;  see 
Dane  v.  Allen,  1  Green  Ch.  288.  It  ap- 
pears to  have  been  at  first  doubted  whether 
a  co-executor  refusing  to  join  as  co-plaintifif 
was  entitled  to  his  costs.    3  Bvo.  C.  C.  90. 

5  Finch  V.  Finch,  2  "Ves.  492;  Sohier  v. 
Williams,  1  Curtis  479;  Story  Eq.  PI.  § 
144,  note.  Where  the  first  tenant  in  tail 
was  a  lunatic,  the  person  entitled  to  the 
next  estate  of  inheritance  was  held  a  nec- 
essary partv.  Singleton  v.  Hopkins,  1 
Jur.  N.  S.  il99. 

s  Bv  Lord  King,  in  Mollineux  v.  Powell, 
cited  3  P.  Wms.  268,  n.;  but  see  1  Dick. 
197,  198,  and  Eden  on  Injunctions,  163; 
Story  Eq.  PI.  §  159.  It  will  be  borne  in 
mind,  however,  that  where  the  property  is 
vested  in  trustees  under  the  deed  or  will, 
the  trustee  now,  in  England,  generally 
represents  all  the  cestui  que  trusts.  15  &  16 
Vic.  c.  86,  §  42,  r.  9. 

7  15  &  16  Vic.  c.  86,  §  42,  r.  9. 
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person  entitled  in  remainder  or  reversion  after  the  first  vested 
estate  of  inheritance,  because  such  person  is  considered  sufficient 
to  support  all  those  who  are  in  remainder  behind  him.^  And  it 
has  repeatedly  been  determined,  that  if  there  be  a  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over,  and  the  tenant 
for  life  is  brought  before,  the  Court  before  he  has  issue,  the  contin- 
gent remainder-men  are  barred.^ 

Although  in  cases  of  this  description,  the  first  person  in  exist- 
ence who  is  entitled  to  a  vested  estate  of  inheritance  is  sufficient  to 
represent  all  remainders  behind  him,  yet  it  is  necessary,  that  all  per- 
sons entitled  to  intermediate  estates,  prior  to  the  first  vested  estate 
of  inheritance,  should  be  before  the  Court;  thus,  where  a  marriage 
settlement  was  made  of  lands  on  the  husband  for  life,  remainder  to 
the  wife  for  life,  with  divers  remainders  over,  and  a  bill  was  brought 
by  the  husband,  in  order  to  have  the  opinion  of  the  Court  whether 
a  certain  parcel  of  land  was  not  intended  to  be  included  in  the  settle- 
ment, and  the  wife  was  not  a  party,  the  case  was  ordered  to  stand 
over,  in  order  that  she  might  be  made  a  party,  the  Court  being  of 
opinion,  that  if  a  decree  should  be  made  against  the  husband,  it 
would  not  bind  her ; "  and  so,  where  a  bill  was  brought  by  a  son, 
who  was  remainder-man  in  tail  under  a  settlement,  against  his 
father,  who  was  tenant  for  life  under  the  same  settlement,  to  have 
the  title-deeds  brought  into  Court  that  they  might  be  forthcoming 
for  the  benefit  of  all  parties  interested ;  and  objections  were  taken 
for  want  of  parties,  one  of  which  was,  that  a  daughter  of  the  defend- 
ant, who  was  interested  in  a  trust  term  for  years,  prior  to  the  limi- 
tation to  the  plaintiff,  was  not  before  the  Court,  Lord  Hardwicke 
held  the  objection  good.* 

Another  objection  in  the  same  case  was,  because  certain  annui- 
tants of  the  son,  upon  his  reversion  after  the  death  of  his  father, 
were  not  parties,  and  Lord  Hardwicke  held,  that  he  could  not 
make  the  order  prayed  until  the  annuitants  were  first  heard,  and 
that  consequently  the  objection  must  be  allowed.*  From  this  it 
would  seem,  that  although  a  remainder-man  in  tail  may  maintain  a 
suit  without  bringing  the  persons  entitled  to  subsequent  remain- 
ders before  the  Court,  yet  if  he  has  charged  or  incumbered  his 
estate  in  remainder,  the  persons  interested  in  such  charge  or 
incumbrance  must  be  parties ;  and  it  is  held,  that  a  person  claim- 
ing under  a  limitation  by  way  of  executory  devise,  not  subject  to 
any  preceding  estate  of  inheritance  by  which  it  may  be  defeated, 


1  Anon.,  2  Eq.  Ca.  Ab.  166,  PI.  8 ;  Lloyd 
V.  Johnes,  9  Ves.  37,  56 ;  Eagle  Fire  Ins. 
Co.  V.  Cammet,  2  Edw.  Ch.  127. 

2  Per  Lord  Redesdale,  in  Giff'ard  v.  Hort, 
1  Sch.  &  L.  408;  and  see  also,  as  to  ten- 
ants for  life  representing  persons  contin- 
gently entitled  in  remainder,  in  a  suit  as  to 


personalty.  Fowlers.  James,  1  C.  P. Coop, 
t.  Cott.  290;  1  Phil.  803;  and  see  Rob- 
erts V.  Roberts,  2  Phil,  534:  12  Jur.  148: 
2  De  G.  &  S.  29. 

8  Herring  v.  Yeo,  1  Atk.  290. 

^  Pyncent  v.  Pyncent,  3  Atk.  571. 

6  Pyncent  v.  Pyncent,  3  Atk.  671. 
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must  be  a  party  to  a  suit  in  which  his  rights  are  involved ;  ^  but 
executory  devisees  not  in  esse,  may  be  bound  by  a  decree  against 
the  first  estate  of  inheritance. 

Where  the  intermediate  estate  is  contingent,  and  the  person  to 
take  is  not  ascertained,  it  is  sufficient  to  have  before  the  Court  tlie 
trustees  to  support  the  contingent  remainder,  together  with  the 
first  person  in  esse  entitled  to  the  first  vested  estate  of  inheri- 
tance.^ Lord  Hardwicke,  in  Sopkins  v.  Hopkins,'  states  the  prac- 
tice upon  this  point  thus :  "  If  there  are  ever  so  many  contingent 
limitations  of  a  trust,  it  is  an  established  rule,  that  it  is  sufficient  to 
bring  the  trustees  before  the  Court,  together  with  him  in  whom 
the  first  remainder  of  the  inheritance  is  vested ;  and  they  that  may 
come  after  will  be  bound  b^  the  decree,  though  not  in  esse,  unless 
there  be  fraud  or  collusion  between  the  trustees,  and  the  first  person 
in  whom  the  remainder  of  the  inheritance  is  vested."  Thus,  in 
I^ord  Gholmonddey  v.  Lord  Clinton^  in  which  the  estate  which 
was  the  subject  of  litigation  was  settled  upon  Baron  Clinton  for 
life,  and,  after  remainders  to  his  children  (who  were  unborn)  and 
their  heirs  in  tail,  upon  the  person  who  should  then  be  entitled  to 
claim  as  Baron  Clinton  in  tail,  with  ultimate  remainder  to  the 
existing  Lord  Clinton  in  fee,  it  was  objected  that  the  person  pre- 
sumptively entitled  to  the  barony,  ought  to  have  been  a  party ; 
but  Sir  William  Grant,  M.  R.,  overi-uled  the  objection  upon  the 
ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  estate 
of  inheritance  before  the  Court,  should  be  born  pending  the  suit, 
that  person  must  be  brought  before  the  Court  by  supplemental 
bill;^  and  if  the  first  tenant  in  tail  is  plaintiff  in  a  suit  and  dies 
without  issue  before  the  termination  of  the  suit,  the  next  remain- 
der-man in  tail,  although  he  claims  by  new  limitation,  and  not 
through  the  first  plaintiff  as  his  issue,  is  entitled  to  continue  the 
suit  of  the  former  tenant  in  tail  by  supplemental  bill,  and  to  have 
the  benefit  of  the  evidence  and  proceedings  in  the  former  suit ; ' 
and  so  where  a  tenant  in  tail  who  is  a  defendant  dies,'  or  his 
interest  ceases  by  the  birth  of  a  tenant  in  tail  prior  in  limitation,^ 
the  plaintiff  is  entitled  to  carry  on  the  proceedings,  in  bringing  the 
person  who  has  become  the  first  tenant  in  tail  before  the  Court. 

In  all  the  preceeding  cases  the  rights  of  the  several  parties  to  the 
subject-matter  in  litigation  were  consistent  with  each  other,  and 
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1  Ld.  Red.  174. 

2  Lord  Cholmondeley  v.  Lord  Clinton, 
2  .L  &  W.  1, 133;  see  Sohier  v.  Williams, 
1  Curtis,  479 ;  NoJine  v.  Greenfield,  7  Paige, 
644.  Trustees  to  support  contingent  re- 
mainders are  now  no  longer  necessary;  8 
&  9  Vic.  c.  106,  §  8. 

3  1  Atk.  590;  but  as  to  the  report  of  this 
case,  see  2  J.  &  W.  18, 192. 


4  2  J.  &  W.  1, 133. 

5  Ld.  Red.  174. 

8  Lloyd  ».  Johnes,  9  Tes.  58. 

'  Cresswell  «.  Bateman,  6  W.  R.  206,  ' 
220,  V.  C.  K. ;  Reg.  Lib.  1857,  A.  424. 

8  Egremont  v,  Thompson,  L.  E.  4  Ch. 
Ap.  448,  L.  C. 
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Ch.  V.  §  1.  were  the  result  of  the  same  state  of  facts,  so  that  the  same  evidence 
which  would  establish  those  facts  would  establish  the  rights  of  all 
the  parties  to  maintain  the  litigation;  the  rules,  therefore,  of 
Equity  require  that  all  those  parties  so  deriving  their  right  of  liti- 
gation from  the  same  facts,  should,  subject  to  the  exceptions  which 
we  have  noticed,  be  brought  before  the  Court,  in  order  that  such 
their  rights  may  be  simultaneously  disposed  of.  In  cases,  however, 
where  the  claims  of  the  several  parties  to  the  subject-matter  of  the 
suit  do  not  arise  out  of  the  same  state  of  circumstances,  but  can 
only  be  supported  upon  grounds  which  are  inconsistent  with  each 
other,  so  that,  if  the  grounds  upon  which  the  plaintiff  supports  his 
claim  be  correct,  the  case  relied  upon  by  the  other  parties  claim- 
ing the  same  thing  cannot  be  supported,  then  such  other  parties 
need  not  be  brought  before  the  Court.  And  the  reason  of  this 
is  obvious ;  for  if  a  plaintiff  resting  his  case  upon  a  particular  title 
which  is  inconsistent  with  the  title  set  up  by  the  other  claimants, 
is  able  to  establish  the  truth  of  his  case  by  evidence,  he  will  be  en- 
titled to  a  decree  against  the  defendant  whom  he  sues ;  if  he  is  not 
in  a  situation  to  establish  his  case,  his  bill  must  of  course  be  dis- 
missed ;  and  the  circumstance  of  his  having  brought  other  parties 
claiming  under  a  different  title  before  the  Court,  would  be  of  no 
advantage  to  the  defendant  principally  sued ;  because,  if  the  plain- 
tiff fails  in  his  claim,  the  bill  must  be  dismissed  as  against  them  as 
well  as  against  the  principal  defendant,  and  such  dismissal  can  be 
no  bar  to  prevent  the  other  parties  themselves,  from  asserting  then- 
claim  against  the  defendant.^    f\^i.^^  ASZ 

In  suits  for  specific  performance,  it  is  a  general  rule,  that  none 
but  parties  to  the  contract  are  necessary  parties  to  the  suit ;  ^  and 
a  mere  stranger  claiming  under  an  adverse  title  should  not  be  made 
a  party  to  such  a  suit,'  although  a  person  claiming  by  virtue  of  an 
antecedent  agreement  is  a  proper  party  to  a  suit  by  a  purchaser 
for  specific  performance,  and  to  have  the  right  to  the  purchase- 
money  ascertained.^    Where,  however,  there  are  other  persons  so 
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1  For  application  of  this  principle  to 
suits  for  tithes  by  impropriator  or  vicar, 
Williamson  ».  Lonsdale,  Dan.  Ex.  171; 
9  Price,  187,  S.  C;  Williams  v.  Price, 
Dau.  13;  4  Price,  156;  Carte  v.  Ball,  3 
Atk.  500 ;  and  Fetch  v.  Dalton,  Scacc.  Jan. 
1819,  cited  1  ,T.  &  W.  515;  Daws  v.  Benn, 
ib.  513;  Jac.  95:  Bailev  i).  Wonall,Bunb. 
116;  Cook  V.  Blunt,  2"  Sim.  417;  Wing  v. 
Morrell,  M'Cl.  &  Y.  625:  Tooth  v.  Dean 
and  Chapter  of  Canterbury,  3  Sim.  49; 
Pierson  v.  David,  i  Clarke  (Iowa),  23. 
'  2  Tasker  v.  Small,  8  M.  &  C.  03,  69;  1 
Jur.  936;  Wood  v.  White,  4  M.  &  C.  460; 
Robertson  v.  The  Great  Western  Eailway 
Company,  10  Sim.  314;  Humphreys  v. 
Hollis,  Jac.  73;  Paterson  v.  Long,  5  lieav. 
186;  Pencock  v.  Penson,  11  Beav.  355;  12 


Jur.  951;  Petre  v.  Duncombe,  7  Hare.  24; 
De  Hoghton  v.  Money,  L.  R.  2  Ch.  Ap. 
164,  170,  L.  JJ,;  Bishop  of  Winchester  v. 
Mid  Hants  Railway  Co..  L.  E.  5  Eq.  17,  V. 
C.  S. ;  Aberaman  Iron  Works  Compam'  t). 
Wickens,  L.  R.  4  Ch.  Ap.  101,  L.  C. ;  Fen- 
wick  V.  Bulman,  L.  R.  9  Eq.  165,  V.  C.  S.; 
see,  however,  Daking  u.Whimper,  26  Beav. 
568 ;  see  Morgan  V.  Morgan,  2  Wheat.  290 ; 
Lord  V.  Underdunck,  1  Sandf.  Ch.  46 ;  Hoo- 
ver ».  Donally,  3  Hen.  &  M.  316. 

8  Tasker  «.  Small,  3  M.  &  C.  63,  09;  1 
Jur.  936;  De  Hoghton  v.  Money,  L.  E.  2 
Ch.  Ap.  164, 170,  L.  JJ.  But  see  Carter 
r.  Mills,  80  Mis.  (9  Jones)  432,  cited  infra. 

*  West  Midland  Railway  Company  v. 
Nixon,  1  H.  &  M.  176;  and  see  Chadwick 
V.  Maden,  9  Hare,  188. 
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interested  in. the  subject-matter  of  the  contract  as  that  their  con-    Ch.  V.  §  i. 
currence  is  necessary  for  the  completion  of  the  title,  it  is  the  duty  ''       ' 

of  the  vendor  to  bring  them  forward,  to  assist  in  giving  effect  to 
his  contract ;  ^  but,  as  plaintiffs,  they  have  no  right  to  sue ;  and  if 
such  persons  should  be  infants,  and  it  were  attempted,  by  making 
them  co-plaintiffs  with  the  vendor,  to  bind  their  rights  by  a  decree, 
the  fact  of  their  being  so  made  parties  would  be  a  fatal  objection 
to  the  suit ;  and  whether  the  point  was  or  was  not  raised  by  the 
other  parties  the  Court  would  refuse  to  pronounce  a  decree.^  It 
would  appear  also,  that,  in  some  cases,  where,  subsequently  to  the 
contract,  another  person  has  acquired  an  interest  under  the  ven- 
dor, with  notice  of  the  rights  of  the  purchaser,  the  latter  has,  in  a 
suit  for  specific  performance,*been  allowed  to  join  such  person  with 
the  vendor  as  a  defendant  to  the  suit ;  *  and  where  the  vendor  has 
parted  with  the  posssession,  he  must  join  the  lessee  of  the  pur- 
chaser as  defendant  to  a  suit  for  specific  performance,  and  a  dec- 
laration of  his  lien  for  unpaid  purchase-money.* 

Formerly  it  was  the  invariable  practice  of  Courts  of  Equity  to  Heir  of  dev- 
require  thB  heir-at-law  to  be  a  party  to  a  suit  in  all  cases  where  essarp°'art 
the  trusts  of  a  will  of  real  estate  were  sought  to  be  executed,  to  suit  relat- 
This  practice  arose  from  the  peculiar  principle  adopted  by  Courts  devised™  ' 
of  Equity  in  cases  of  wills  relating  to  real  estate ;  namely,  that  they 
would  not  caj.-ry  into  effect  a  will  of  real  estate,  until  the  due  exe- 
cution had  been  either  admitted  by  the  heir  or  proved  against  him. 
For  this  pui-pose,  it  was  necessary  that  the  heir  should  be  made  an 
adverse  party.    The  case  of  an  heir-at-law  was,  therefore,  an  ex- 
ception to  the  rule  above  laid  down,  that  persons  claiming  under 
titles  inconsistent  with  those  of  the  plaintiff,  need  not  be  made 
parties  to  the  suit.    This   exception   has  now  been  in   a  great 
measure  abolished,  for  by  the  31st  Order  of  August,  1841,^  it  is 
provided,  "  that  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not 
be  necessary  to  make  the  heir-at-law  a  party ;  but  the  plaintiff  shall 
be  at  liberty  to  make  him  a  party  when  he  desires  to  have  the  will 
established  against  him."    Before  this  order,  it  was  necessary  in 

1  Wood  V.  White,  4  M.  460,  483;  Chad-       them  injuriously  by  casting  a  cloud  upon 
wiok  B.  Maden,  9  Hare,  188.  his  title.    Carteri).  Mills,  30 Mis.  (9  Jones) 

2  Wood  V.  White,  4  M.  &  C.  460,  483.       432. 

See  Williams  v.  Leech,  28  Penn  St.   89;  ^  Bishop  of  Winchester  o.  Mid  Hants 

Burger!).  Potter,  82  111.  66.  Railway  Company,  L.  R.  5  Eq.  17  V.  C. 

3  Spence  B.Hogg,  1  Coll.  225;  Collett».  S. ;  and  see  Attorney-General  j).  Sitting- 
Hover,  1  Coll.  227 ;  but  see  Ciitts  v.  Thodey,  bourne  &  Sheerness  Railwav  Company,  35 
13  Sim.  206;  6  Jar.  1027;  and  1  Coll.  212  Beav.  268,  271;  L.  R.  1  "Eq.  636,  639; 
n.  (n),  223  n;  see  also  Leufy  v.  Hillas,  2  Goodford  u.  Stonehouse  &  Nailsworth 
De  G.  &  J.  110;  4  Jur.  N.  S.  1166.  In  a  Railway  Company,  W.  N.  (1869)  67;  17 
suit  for  the  specific  performance  of  a  con-  W.  R.  515,  V.  C.  M. ;  Marling  v.  Stone- 
tract  to  convey  land,  a  person  not  made  a  house  &  Nailsworth  Railwav  Company, 
partv,  who  claims  a  superior  title  to  the  W.  N.  (1669)  60;  17  W.  R.  484,  V.  C.  J. 
land"  in  question  under  the  party  of  whom  ^  Ord.  VII.  1.  This  Order  has  been 
performance  is  sought,  may  come  in  and  adopted  in  the  Equity  Rules  of  the  United 
assert  his  rights;  as  a  decree  might  affect  States  Supreme  Court.    Rule  40. 
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Ch.  V.  §  1. 


And  where 
land  given  bj- 
deed  to  pay 
debts; 


other  ex- 
amples. 


Eights  of  heir 
unaffected  bj 
decree  in  his 
absence. 


Heir  neces- 
sary -where 
will  sought 
to  be  estab- 
lished. 


suits  for  the  administration  of  real  assets  under  3  &.  4  Will.  IV. 
c.  104,  that  the  heir-at-law,  as  well  as  the  devisee,  should  be  a 
party ;  ^  and  where  the  suit  was  brought  against  the  devisee,  under 
the  Statute  of  Fraudulent  Devises,^  the  heir-at-law  was  a  necessary 
party.^ 

,  Although,  however,  the  heir-at-law  was  a  necessary  party  to  suits 
instituted  for  the  purpose  of  making  devised  estates  applicable  to 
the  payment  of  debts,  he  was  not  a  necessary  party  to  suits  insti- 
tuted by  creditors  claiming  under  a  deed  whereby  estates  had 
been  conveyed  to  trustees  to  sell  for  payment  of  debts,  unless  he 
was  entitled  to  the  surplus  of  the  money  arising  from  the  sale.^ 

Even  before  the  last-mentioned'  Order,  there  were  some  cases  in 
which  the  Court  would  direct  the  execution  of  the  trusts  of  a  will, 
where  the  heir-at-law  was  not  a  party ;  thus,  where  a  trustee  had 
been  dead  several  years,  and.  freehold  lands,  subject  to  the  trust, 
had  been  quietly  enjoyed  under  the  will,  a  sale  was  decreed 
without  the  heir  being  a  party.^  So,  where  the  heir-at-law  was 
abroad,  or  could  not  be  found,  or  made  default  at  the  hearing,  the 
trusts  of  a  will  have  been  executed  in  his  absence,  but  without,  a 
declaration  that  the  will  was  well  proved ;  ^  and  even  upon  some 
occasions  the  Court  has,  upon  due  proof  of  the  execution  of  the 
will  and  of  the  sanity  of  the  testator,  declared  the  will  well  proved 
in  the  absence  of  the  heir.' 

As  there  is  no  provision  in  the  Order '  to  make  evidence  of  the 
execution  of  the  will,  and  the  sanity  of  the  testator,  taken  in  the 
absence  of  the  heir-at-law,  admissible  against  him  or  any  one  claim- 
ing under  him,  the  Court  still  continues  unable,  by  decree  in  his 
absence,  to  insure  the  title  against  his  rights.^  As  the  Order  pro- 
vides for  the  execution  of  the  trusts  of  a  will  in  the  absence  of  the 
heir,  and  also  gives  liberty  to  make  him  a  party,  where  it  is  sought 
to  have  the  will  established  against  him,  it  seems  scarcely  probable 
that,  under  any  circumstances,  the  old  practice,  of  declaring  a  will 


1  Brown  v.  Weatherby,  10  Sim.  125; 
now  it  is  so  no  longer:  Weeks  v.  Evans,  7 
Sim.  546;  Biidges  v.  Hinxman,  16  Sim. 
71;  Goodchild  v.  Terrett,  5  Beav.  398; 
Burch  V.  Coney,  14  Jur.  1009,  V.  C.  K.  B. 

2  3  &  4  W.  &  M.  c.  14. 

s  Story  Eq.  PI.  §  163.  Where  the  real 
estate  of  the  deceased  partj'  is  by  statute 
made  personal  assets  for  the  payment  of 
debts,  it  is  unnecessary  to  make  the  heir 
or  devisee  of  the  estate  a  party  to  the  suit 
for  the  administration  of  the  assets.  Story 
Eq.  PI.  §  163,  and  note;  Ex  parte  EuUuff, 
1  Mass.  240;  Grignon  v.  Astor,  2  How.  U. 
S.  319,  338;  but  see  Gladson  v.  Whitney, 
9  Iowa,  267,  where  the  contrary  was  held. 

/•  To  a  bill  to  charge  a  legacy  on  land 
of  a  married  woman,  she  is  a  necessary 
party.    Lewis  v.  Darling,  16  Peters,  1. 


5  Harris  v.  Ingledew,  3  P.  Wms.  92,  94. 

6  French  v.  Baron,  1  Dick.  138;  2  Atk. 
120,  S.  C;  Stokes  D.  Taylor,  1  Dick.  349; 
Cator  V.  Butler,  2  Dick.  438 ;  Braithwaite 
V.  Robinson,  ib.  439  n. ;  Story  Eq.  PI.  §  87. 
On  a  bill  by  an  executor  against  a  devisee 
of  land  charged  with  the  payment  of  debts, 
for  an  account  of  the  trust  fund,  the  cred- 
itors are  not  indispensable  parties  to  the 
suit.    Potter  v.  Gardner,  12  Wheat.  498. 

'  Banister  v.  Way,  2  Dick.  899;  vide 
ace.  Williams  v.  Wliinvates,  2  Bro.  C.  C. 
399;  Seton,  224  et  sea.-' Li.  Red.  173. 

8  Ord.  VII.  1. 

^  Ld.  Red.  172.  A  will  may  now  be 
established  in  England  against  the  heir  in 
the  Probate  Court;  see  20  &  21  Vic.  c.  77, 
§§  61,  62;  Seton,  226;  see  post,  chap,  on 
Evidence. 
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well  proved  in  the  absence  of  the  heir  will  be  continued.^    It  was  Ch.  v.  §  i. 

formerly  the  practice,  where  the  heir-at-law  could  not  be  found,  to  '^    "^ 

make  the  Attorney-General  a  party  to  a  bill  for  carrying  the  trusts 

of  a  devise  of  real  estates  into  execution,  on  the  supposition  that 

the. escheat  is  in  the  Crown,  if  the  will  set  up  by  the  bill  should  be  Person 

subject  to  impeachment.    If  any  person  should  claim  the  escheat  escheat. 

against  the  Crown,  that  person  may  be  a  necessary  party .^ 

The  rule  which  has  been  before  noticed,  that  persons  claiming  Effect  of 

under  titles  which  are  inconsistent  with  that  of  the  plaintiff,  should  i'jaMffg^ 

not  be  made  parties  to  a  suit,  even  thouarh  they  are  in  a  situation  havingincon- 

c3  .'  sistent  titles 

to  molest  the  defendant  in  the  event  of  the  plaintiff  being  unsuc- 
cessful in  establishing  his  claim,  is  equally  applicable  to  prohibit 
their  being  made  parties  as  Sb-plaintiffs  or  as.  defendants.^  Thus, 
in  the  case  of  the  Attorney-  General  v.  Tarrington,^  where  an  in- 
formation and  bill  was  exhibited  in  the  Exchequer  by  the  King's 
Attorney-General,  and  the  Queen-dowager  and  her  trustees  as 
plaintiffs,  against  the  lessees  of  the  Queen,  of  certain  lands  which 
had  been  granted  to  her  by  the  Crown  for  her  jointure,  in  respect 
of  the  breach  of  the  covenants  in  their  leases ;  it  was  held  that  the 
King  and  Queen-dowager  could  not  join,  because  their  interests 
were  several ;  and  so,  in  the  case  of  JOord  Cholmonddey  v.  Lord 
Clinton^  where  a  bill  was  filed  by  two  persons,  one  claiming  as 
devisee,  and  the  other  as  heir-at-law ;  °  and  the  question  was  Devisee  and 
whether  they  could  maintain  a  suit  to  redeem  a  mortgage,  on  the 
allegation  "  that  questions  having  arisen  as  to  which  of  them  was 
entitled  to  the  estate,  they  had  agreed  to  divide  the  estate  between 
them,"  Sir  Thomas  Plumer  M.  R.  strongly  expressed  his  opinion 
that  the  Court  could  not  proceed  on  a  bill  so  framed.  In  a  subse- 
quent case  between  the  same  parties,  the  title  of  the  plaintiff  was 
stated  in  the  same  way  as  in  the  first,  and  Lord  Eldon,  though  he 
allowed  the  demurrer  which  was  put  in  to  the  bill  upon  other 
grounds,  expressed  a  very  strong  opinion,  that  two  persons  claim- 
ing the  same  thing  by  different  titles,  but  averring  that  it  is  in  one 
or  the  other  of  them,  and  each  contending  that  it  was  in  himself, 
could  not  join  in  a  suit  as  co-plaintiffs.  His  Lordship  said,  "  that 
the  difficulty  of  maintaining  a  suit  where  there  are  two  plaintiffs, 

1  All  the  devisees  are  held  to  be  neces-  flicting  interests;  Miles  v.  Durnford,  2  De 
sary  parties  to  a  bill  to  set  aside  a  will ;  the  G.,  M.  &  G.  641 ;  Carter*.  Sanders,  2  Drew, 
executor,  unless   he  has  refused  to  act,  248;  Foulkes  i).  Davies,  L.  E.  7  Eq.  42  V. 
should  also  be  made  a  party.    Vancleave  C.  G. 
».  Beam,  2  Dana,  155;  see  Hunt  ii.  Acre,  *  Hardres,  219. 

28  Ala.  580;  Vanderpdel  v.  Van  Valken-  6  a  J.  &  W.  1,  135;  affirmed,  4  Bli.  1; 

burgh,  2  Selden  (N.  Y.),  190.     So  all  the  Sugd.  Law,  p.  61,  74;  see  also  Fulham  v. 

legatees  are  indispensable  parties  in  such  McCarthy,  1  H.  L.  Gas.  703;  12  Jur.  757. 

a  case.    McMaken  v.  McMaken,  18  Ala.  6  A  bill  cannot  be  filed  against  the  heirs 

676.  and  devisees  .jointly,  for  satisfaction  of  a 

2  Ld.  Eed.  172.  debt  of  the  deceased.    Schermerhorn  «. 
s  The  objection  does  not  apply  where       Barhydt,  9  Paige,  28. 

a  sole  plaintiff  unites  in  himself  two  con- 


heir-at-law. 
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Settlor  and 
purchaser  in 
suit  to  avoid 
a  settlement 
under  the 
27  Eliz.  c.  i. 


Plaintiff  and 
person  liable 
to  account 
to  him. 

Court  can 
now  relieve, 
notwith- 
standing mis- 
joinder. 


A.  and  B.,  each  asserting  the  title  to  be  in  him,  is  this,  that  if 
the  Court  decides  that  A.  is  entitled,  and  the  defendants  do  not 
complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that  decree  ?  "  ^ 
And  in  the  recent  case  of  /Saumerez  v.  Saumerez,^  where  the  in- 
terests of  a  father  and  his  children  who  were  joined  as  co-plaintiffs 
in  the  suit  were  at  variance  one  with  another ;  Lord  Cottenham 
said,  that  as  the  record  was  framed,  it  would  be  quite  irregular  to 
make  any  adjudication  concerning  their  conflicting  interests,  and 
directed  a  new  bill  to  be  filed. 

In  a  case  before  the  same  judge,  when  Master  of  the  Rolls, 
where  a  bill  had  been  filed  by  the  settlor  in  a  voluntary  settle- 
ment, for  the  purpose  of  avoiding  the  settlement,  in  which  another 
person  claiming  as  a  purchaser,  under  the  27  Eliz.  c.  4,  against  the 
parties  entitled  under  the  voluntary  settlement,  was  joined  as  a 
co-plaintiff;  his  Honor  held,  that,  as  the  settlement  was  of  personal 
property,  it  was  not  within  the  statute,  and  that,  consequently, 
th«  purchaser,  not  having  the  protection  of  the  statute,  could  not 
have  a  better  title  than  the  settlor  from  whom  he  purchased ;  but 
that,  if  he  had  shown  a  good  title  in  himself,  he  could  have  had  no 
relief  in  that  suit,  having  associated  himself  as  co-plaintiff  with  the 
settlor ;  it  having  been  in  several  late  cases  decided  that,  under 
such  circumstances,  no  decree  can  be  made,  although  the  plaintiff 
might,  in  a  suit  in  which  he  was  sole  plaintiff,  have  been  entitled 
to  relief'  Upon  the  same  principle,- it  has  been  held,  that  a  per- 
son who  is  liable  to  account  to  the  other  plaintiffs  cannot  be  joined 
as  co-plaintiff.* 

It  should  be  here  observed,  that  the  consequences  of  a  misjoinder 
of  plaintiffs,  such  as  above  considered,  are  no  longer  the  same  as 
formerly,  for  then  the  bill  would  have  been  dismissed ;  whereas 
now,  the  Court  is  empowered  to  grant  such  relief  as  the  circum- 
stances of  the  case  require,  to  direct  such  amendments  as  it  shall 
think  fit,  and  to  treat  any  of  the  plaintiffs  as  defendants.^ 


'  Lord  Cholmondeley  v.  Lord  Clinton, 
T.  &  E.  107,  115;  but  see  Jopp  i).  Wood, 
2  De  G.,  J.  &  S.  323. 

2  4  M.  &  C.  336 ;  see  also  Robertson  v. 
Southgate,  6  Hare,  636;  but  see  Griggs  «. 
Staplee,  2  De  G.  &  S.  672;  13  Jur.  29, 
which  was  a  suit  to  set  aside  a  settlement, 
as  a  fraud  on  the  marital  right.  Sir  J.  L. 
Knight  Bruce  V.  C.  there  said  that  if  the 
case  had  been  proved  he  should  probably 
have  relieved  against  the  transaction,  al- 
though the  wife  was  a  co-plaintiff.  See  2 
De  G.  &  S.  588. 

8  Bill  ».  Cureton,  2  M.  &  K.  503;  see 
Newcomb  ».  Horton,  18  Wis.  566;  Crocker 
V.  Craig,  46  Maine,  327;  Fletcher  v. 
Holmes,  40  Maine,  364;  Gates  i>.  Boomer, 
17  Wis.  456. 

*  Jacob  V.  Lucas,   1  Beav.  436,  443; 


Griffith  V.  Vanheythuysen,  9  Hare,  85 ;  15 
Jur.  421;  but  it  would  appear  that  the 
objection  does  not  apply  to  a  sole  plaintiff 
uniting  in  himself  two  coDflicting  inter- 
ests. Miles  V.  Dui-nford,  2  De  G.,  M.  & 
G.  641;  Carter  v.  Sanders,  2  Drew.  248; 
Foulkes  V.  Davies,  L.  R.  7  Eq.  42,  V.  C.  6. 
s  15  &  18  Vic.  c.  86,  §  49.  For  cases  of 
misjoinder  since  the  Act,  see  Clements  v. 
Bowes,  1  Drew.  684;  Evans  v.  Coventry, 
3  Drew.  76;  2  Jur.  N.  S.  557;  6  De  G.,M. 
&  G.  911;  Beeching  v.  Llovd,  3  Drew. 
227;  Wiiliiims  v.  Salmond,  2  K.  &  J.  463; 

2  Jur.  N.  S.  251 ;  Stupart  v.  Arrowsmith, 

3  Sm.  &  G.  176;  Barton  v.  Barton,  3  K. 
&  J.  512;  3  Jur.  N.  S.  808;  Carter  v.  San- 
ders, 2  Drew,  248;  Hallows  v.  Fernie,  3 
Ch.  Ap.  467,  L.  C;  and  see^josf  Chap.  V. 
§  4,  Joinder  of  Uninterested  Parties. 
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The  rule  that  persons  claiming  under  diiferent  titles  cannot  he    Ch.  V.  §  i. 
joined  as  plaintiffs  in  the  same  suit,  does  not  apply  to  cases  where  ^ 

their  titles,  though  distinct,  are  not  inconsistent  with  each  other.-'  Creditors  of 
Thus,  all  the  creditors  of  a  deceased  debtor,  although  they  claim  nfay'be  co- 
under  distinct  titles,  may  he  joined  as  co-plaintiffs  in  the  same  plaintiffs, 
suit,  to  administer  the  assets  of  the  debtor,^  although  it  is  not 
necessary  that  they  should  be  so  joined,  as  one  creditor  may  sue 
for  his  debt  against  the  personal  estate,  without  bringing  the  other 
creditors  before  the    Court.'    The  joining,  however,   of  several  One  creditor 
creditors  in  the  same  suit,  although  it  might  save  the  expense  of  h^haif^of"" 
several  suits  by  different  creditors,  might  nevertheless,  where  the  himself  and 
creditors  are  numerous,  be  productive  of  great  inconvenience  and  ' 

delay  by  reason  of  the  danger  which  would  exist  of  continual 
abatements.  Courts  of  Equity  have,  therefore,  adopted  a  practice, 
which  at  the  same  time  that  it  saves  the  expense  of  several  suits 
against  the  same  estate,  obviates  the  risk  and  inconvenience  to  be 
apprehended  from  joining  a  great  number  of  individuals  as  plain- 
tiffs, by  allowing  one  or  more  of  such  individuals  to  file  a  bill  on 
behalf  of  themselves  and  the  other  creditors  upon  the  same  estate, 
for  an  account  and  application  of  the  estate  of  a  deceased  debtor ; 
in  which  case,  the  decree  being  made  applicable  to  all  the  creditors, 
the  others  may  come  in  under  it  and  obtain  satisfaction  for  their 
demands  as  well  as  the  plaintiffs  in  the  suit ;  and  if  they  decline 
to  do  so,  they  will  be  excluded  the  benefit  of  the  decree,  and 
will  yet  be  considered  bound  by  acts  done  under  its  authority.* 
It  is  matter  rather  of  convenience  than  indulgence,  to  permit 
such  a  suit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends 
to  prevent  several  suits  by  several  creditors,  which  might  be 
highly  inconvenient  in  the  administration  of  assets,  as  well  as 
burdensome  to  the  fund  to  be  administered ;  for  if  a  bill  be 
brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at  Law, 
gain  a  preference  by  the  judgment  in  his  favor  over  the  other 
creditors  in  the  same  degree,  who  may  not  have  used  equal  dili- 
gence.^ 

In  suits  by  one  creditor,  on  behalf  of  himself  and  the  others,  for  but  defendant 

may  have  bill 

1  See  Cheshire  Iron  Works  v.  Gav,  3  self  alone.    Silloway  v.  Columbian  Ins.  dismissed 
Gray,  531,  534,  535;  Conro  v.  Port  He"nry  Co.,  8  Grav,  199;  see  Crompton  v.  An-  before  decree, 
Iron  Co.,   12  Barb.  Ch.  27;   Merchants'  thonv,  13  Allen,  33,  36,  37;  Seton,  117.  on  payment 
Bank  v.  Stevenson,  5  Allen,  403,  403.  *  Ld.  Red.  166;  see  48th  of  the  Equity  of  plaintiff's 

2  See  Crosby  v.  Wickliffe,  7  B.  Mon.  Rules  of  tlie  United  States  Courts.  debt  and 
120;  Cheshire  Iron  Works  V.  Gay,  3  Gray,  6  Ld.  Red.  166;   Ridgely  v.  Bond,  18  costs. 
534,  535.  Md.  433;  see  Attornej'-General  v.  Corn- 

s  Anon.,  73  Atk.  572;  Peacock  w.  Monk,  thwaite,  2  Cox,  45;  where  it  was  admitted 

1  Ves.  127,  131.    A  creditor's  bill,  under  at  the  bar  that  where  a  single  creditor 

Mass.  Genl.  Sts.  c.  113,  §  2,  to  reach  and  files  a  bill  for  the  payment  of  his  own  debt 

apply,  in  payment  of  a  debt,  any  property  only,  the  Court  does  not  direct  a  general 

of  a  debtor  "in  that  State,  that  "cannot  be  account  of  the  testator's  debts,  but  only 

come  at  to  be  attached  or  taken  on  execu-  an  account  of  the  personal  estate  and  of 

tion  in  a  suit  at  Law  against  such  debtor,  that  particular  debt,  which  is  ordered  to 

may  be  brought  by  one  creditor  for  him-  be  paid  in  a  course  of  administration ;  and 
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Plaintiff  can- 
not waive  ac- 
count against 
deceased  ad- 
ministrator. 

If  personal 
representa- 
tive admits 
assets,  plain- 
tiff entitled  to 
immediate 
decree  ftp: 
payment. 

One  creditor 
not  entitled  to 
administra/- 
tion  of  realty, 
unless  he  sue 
on  behalf 
of  aU. 


administration  of  the  estate  of  a  deceased  debtor,  the  defendant 
may,  at  any  time  before  decree,  have  the  bill  dismissed,  on  pay- 
ment of  the  plaintiff's  debt  and  all  the  costs  of  the  suit.^ 

In  suits  of  this  nature,  the  plaintiff  cannot  waive  an  account 
against  the  estate  of  a  deceased  administrator  of  the  debtor.^ 

If  the  debt  of  the  plaintiff  be  admitted  or  proved,  and  the 
executor  or  administrator  admits  assets,  the  plaintiff  is  entitled  at 
the  hearing  to  an  immediate  decree  for  payment,  and  not  a  mere 
decree  for  an  account ; '  but  an  admission  by  the  executor  that  he 
has  paid  the  legacies  given  by  the  testator's  will,  is  not  an  admis- 
sion of  assets  for  the  payment  of  the  plaintiff's  debt,  so  as  to  entitle 
him  to  such  an  immediate  decree.* 

One  creditor  may  also  sue,  where  the  demand  is  against  the  real 
as  well  as  the  personal  assets ;  ^  but  although  one  creditor  may  file 
a  bill  on  his  own  behalf  alone,  for  administration  of  the  personal 
estate,  he  cannot  have  a  decree  for  administration  of  the  real  estate, 
unless  he  sue  on  behalf  of  himself  and  all  the  other  creditors.^ 


all  debts  of  a  higher  or  equal  nature  may 
be  paid  by  the  executor,  and  allo_wed  him 
in  his  discharge.  See  Gray  v.  Cliiswell,  9 
Ves.  123;  Story  Eq.  PI.  §§  99-102;  1 
Story  Eq.  Jur.  §§  546-560;  Brooks  v. 
Reynolds,  1  Bro.  C.  C.  (Perkins's  ed.)  183, 
note  (3),  180,  note  (5),  and  cases  cited; 
Paxton  V.  Douglas,  8  Sumner's  Ves.  520; 
Thompson  v.  Brown,  i  John.  Ch.  619; 
Shephard  v.  Guernsey,  9  Paige,  337 ;  Earn 
on  Assets,  e.  21,  §  1,  p.  292;  Rush  v. 
Higgs,  4  Sumner's  Ves.  638,  note  (a),  and 
cases  citeil ;  Hallett  v.  Ilallett,  2  Paige,  15 ; 
Lloyd  V.  Loaring,  6  Sumner's  Ves,  773, 
note  (ft);  West  v.  Randall,  2  Mason,  181; 
Lucas  V.  Bank  of  Darien,  2  Stewart,  280 ; 
New  London  Bank  v.  Lee,  11  Conn.  112; 
Ballentine  v.  Beall,  3  Scam.  206;  Coe  v. 
Beckwith,  31  Barb.  (N.  Y.)  339;  Hazen  v. 
Durling,  1  Green  Ch.  133.  But  single 
creditor  suits  are  much  out  of  use.  Seton, 
117.  , 

1  Peraberton  v.  Popham,  1  Beav.  816 ; 
2  Jur.  1009;  Holden  u.iKynaston,  2  Beav. 
204;  Manton  v.  Roe,  14  Sim.  363;  post, 
Chap.  XIX.,  §  1,  Dismissing  Bills.  As  to 
costs,  see  cases  above  referred  to,  and 
Penny  v.  Beavan,  7  Hare,  133;  12  Jur. 
936. 

2  Wadeson  o.  Eudge,  1  C.  P.  Coop.  t. 
Cott,  369;  but  see  Symes  v.  Glynn,  and 
Pease  v.  Cheesborough,  cited  Seton,  115. 

3  Woodgate  o.  Field,  2  Hare,  211;  6 
Jur.  871;  see  also  Owens  v.  Dickinson,  C. 
&  P.  48,  56;  4  Jur.  1151;  Field  ».  Titmus, 
1  Sim.  N.  S.  218;  15  Jur.  121.  For  form 
of  decree  for  payment,  see  Seton,  115, 
No.  3. 

*  Savage  v.  Lane,  8  Hare,  32;  Field  v. 
Titmus,  1  Sim.  N.  S.  218;  15  Jur.  121; 
Button  V.  Eossiter,  7  De  G.,  M.  &  6.  9. 

«  Leigh  V.  Thomas,  2  Ves.  S.  312,  313. 

6  Bedford  i>.  Leigh,  2  Dick.  707;  May 
V.  Selby,  1  Y.  &  C.  C.  C.  235;  6  Jur.  52; 


Blair  «.  Ormond,  1  De  G.  &  S.  428;  11 
Jur.  665;  Ponsford  ».  Hartley.  2  J.  &  H. 
736;  Seton,  117;  Johnson  B.'Compton,  4 
Sim.  47.  See  form  of  contingent  prayer, 
in  a  bill  by  one  creditor,  Tomlin  v.  Tom- 
lin,  1  Hare,  236.  In  such  cases  leave  to 
amend  will  generally  be  given  at  the 
hearing;,  see  cases  above  cited.  After 
decree  in  a  single  creditor's  suit,  an  ac- 
count was  taken  of  the  real  estate;  the 
bill  being  taken  as  a  bill  on  behalf  of  all 
the  creditors ;  "Woods  v.  Sowerby,  14  "VV. 
R.  9,  V.  C.  W. ;  see  Story  Eq.  PI.  §  161, 
note.  Although  one  incumbrancer  cannot 
sue  without  makipg  other  incumbrancers 
partiSs,  yet  it  has  been  held  that  this  is 
cured  hy  a  decree  directing  an  account  to 
be  taken  of  all  the  mortgages  and  incum- 
brances affecting,  the  estate.  See  Vin. 
Ab.  tit.  Party  (B.)  ca.  51.  And  in  Mar- 
tin V.  Martin,  Lord  Hardwicke  said,  that 
on  a  bill  for  a  sale  for  the  satisfaction  of  a 
bond  creditor,  not  only  where  it  was  on 
behalf  of  himself  and  others,  but  even 
when  the  bill  was  for  the  satisfaction  of 
his  own  particular  debt,  tlie  constant 
course  of  the  Court  was  to  direct  an  ac- 
count of  all  the  bond  debts  of  tlie  testator 
or  intestate,  with  liberty  to  come  for  a 
satisfaction.  See  Seton,  85.  It  seems, 
however,  upon  more  recent  authorities, 
that  a  single  bond  creditor  cannot  have 
any  decree  at  all  against  the  real  estate. 
See  Bedford  v.  Leiah,  2  Dick.  707 ;  John- 
son V.  Compton,  4  Sim.  47.  Where  a  bill 
has  been  filed  by  a  single  bond  creditor  to 
establish  his  claim  against  the  real  estate 
of  his  deceased  debtor,  the  Court  has  per- 
mitted it  to  be  amended  by  making  it  a 
bill  "on  behalf  of  himself  and  of  the 
other  specialty  creditors."  Johnson  ». 
Comptouj  vbi  supra.  Where  a  judgment 
creditor  hies  a  bill  to  obtain  aid  in  enforc- 
ing the  payment  of  his  judgment  at  Law; 
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Again  in  the  case  of  creditors  under  a  trust  deed  for  payment 
of  debts,  a  few  have  been  permitted  to  sue  on  behalf  of  themselves 
and  the  other  creditors  named  in  the  deed,  for  the  execution  of 
the  trusts,  although  one  creditor  could  not,  in  that  case,  have  sued 
for  his  single  demand  without  bringing  the  other  creditors  before 
the  Court."^ 

And  where  the  trust  fund  was  to  be  distributed  amongst  the 
joint  and  separate  creditors  of  the  firm,  a  bill  of  this  description 
was  permitted  by  a  separate  creditor  only,  on  behalf  of  himself 
and  the  other  joint  and  separate  creditors.^ 

In  suits  for  marshalling  assets,  simple-contract  creditors  must  be 
joined  as  plaintifis,  as  well  as  creditors  by  specialty;  for,  upon  a 
bill  by  specialty  creditors  only,  the  decree  would  be  merely  for  the 
payment  of  the  debts  out  of  the  personal  estate,  and,  if  that  should 
not  prove  sufficient  for  the  purpose,  for  the  sale  and  application  of 
the  real  estate.  The  right  to  call  for  such  an  arrangement  of  the 
property  as  will  throw  those  who  have  debts  payable  out  of  both 
descriptions  of  estate  upon  the  real  estate,  in  order  that  the  per- 
sonalty may  be  left  clear  for  those  whose  demands  are  only  pay- 
able out  of  the  personal  estate,  belongs  to  the  simple-contract 
creditors,  who  have  an  equity  either  to  compel  the  payment  of  the 
specialty  debts  out  of  the  real  estate,  or  else  to  stand  in  the  place 
of  the  specialty  creditors,  as  against  the  real  estate,  for  so  much  of 
the  personal  estate  as  they  shall  exhaust.  It  is  proper,  therefore, 
in  bills  of  this  nature,  to  file  them  in  the  names  of  a  specialty 


Ch.  t.  §  1. 


One  creditor 
under  trust 
deed  may  sue 
on  behalf  of 
himself  and 
others ; 

so  separate 
creditor  on 
hehalfofjoint 
and  separate 
creditors. 

In  suits  to 
marshal  as- 
sets, creditor 
by  simple 
contract 
should  sue 
■with  creditor 
by  specialty. 


it  is  no  ground  of  demurrer  that  other 
creditors,  not  in  equal  degree,  are  not 
made  parties  to  the  bill.  \V  ay  v.  Bnigaw, 
1  C.  K.  Green  (N.  J.),  213,  216,  217;  Ed- 
gell  V.  Hiiywuod,  3  Atk.  357 ;  see  Clarks-on 
V.  Depeyster,  3  Paige,  320;  Parmelee  v. 
Egan,  7  Paige,  610;  Grosvenor  ».  Allen, 
9  Paige,  74;  Faniham  e.  Campbell,  10 
Paige,  598. 

1  Corry  v-  Trist,  LA.  Red.  167;  Murphy 
V.  Jackson,  5  Jones  Eq.  (N.  C.)  11;  see, 
however,  Harrison  v.  Stewardson,  2  Hare, 
530,  where  Sir  J.  Wigram  V.  C.  decided, 
that  twenty  creditors  interested  in  a  real 
estiite  were  not  so  large  a  number  as  that 
the  Court  would,  on  the  ground  of  incon- 
venience alone,  allow  a  few  of  them  to 
represent  the  others,  and  dispense  with 
such  others  as  parties,  in  a  suit  to  recover 
the  estate  aaainst  the  whole  body  of  cred- 
itors. See  Story  Kq.  VI.  §§  150,  207; 
Biiinbridge  v.  Burton.  2  Beav.  639;  John- 
son V  Candngp,  31  Miine,  28;  Bryant  v. 
Russell,  23  Pick.  508;  Stevenson  v.  Aus- 
tin, 3  Met.  474.  In  case  of  an  assignment 
for  the  benefit  of  creditors,  all  the  credi- 
tors should  be  joined  in  a  bill  to  compel  a 
distribution  of  the  fund;  but  one  creditor 
alone  mav  maintain  a  bill  for  a  violation 
of  the  trust  injurious  to  himself  separately. 


Dimmock  v.  Bixby,  20  Pick.  368.  When 
creditors  claim  under  a  deed  of  trust  for 
the  payment  of  debts,  they  need  not  make 
as  parties  to  their  bill,  those  who  are  in  a 
posterior  class  to  themselves,  but  they 
must  make,  as  parties,  all  who  are  in  their 
own  class.  Patton  v.  Bencini,  6  Ired.  Eq. 
204.  No  decree  for  the  dis'tribution  of  a 
fund  in  Court  can  be  made,  until  all  per- 
sons interested  are  made  parties.  De  La 
Vergne  v.  Evertson,  1  Paige,  IBl :  Greene 
V.  Sisson,  2  Curtis  C.  C.  171.  All  the  dis- 
tributees are  necessary  parties  to  a  bill  tor 
distribuiion.  Hawliins  v.  Craig,  1  B.  Mun. 
27.  All  persons  interested  in  the  trust 
estate  ought  to  be  joined  in  a  suit  for  its 
administration.  Elam  v.  Garrard,  25  Geor- 
gia, 557;  Hiah  v.  Worley,  32  Ala.  709; 
D'Wolf  V.  D'Wolf,  4  R.  i.  450;  Gould  v. 
Haves,  19  Ala.  438;  Keeler  v.  Keeler,  3 
Stockt.  (N.  J.)  458. 

Creditors  of  a  testator  may  intervene 
by  petition,  and  be  made  parties  to  a  suit 
by  the  legatees  and  devisees,  brought  for 
the  purpose  of  falsifying  the  accounts  of 
the  executor.  Smith  v.  Britton,  2  P.  & 
H.  (Va.)  124. 

2  Weld  V.  Bonham,  2  S.  &  S.  91;  and 
see  Richardson  v.  Hastings,  7  Beav.  323; 
Smart  v.  Bradstock,  7  Beav.  500. 


238 


OF  PARTIES   TO  A   SUIT. 


Ch.  V.  §  1. 


Other  cases 
in  which  one 
may  sue  on 
behalf  of 
himself  and 
other 
legatees ; 


Testamentaiy 
appointees  of 
a  married 
Tvoman. 

•  Joint  pro- 
prietors of  a 
trading 
undertaldng. 


Shareholders 
of  unregis- 
tered com- 
pany. 


creditor  and  of  a  creditor  by  simple  contract,  on  behalf  of  them- 
selves and  of  all  others  the  specialty  and  simple-contract  creditors.^ 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to 
sue  on  behalf  of  himself  and  the  other  legatees ;  because,  as  he 
might  sue  for  his  own  legacy  only,  a  suit  by  one,  on  behalf  of  all 
the  legatees,  has  the  same  tendency  to  prevent  inconvenience  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  all  creditors  of  the 
same  fund.^  For  the  same  reason,  where  it  has  been  sought  to 
apply  personal  estate  amongst  next  of  kin,  or  amongst  persons 
claiming  as  legatees  under  a  general  description,  and  it  may  be 
uncertain  who  are  the  persons  answering  that  description,  bills 
have  been  admitted  by  one  claimant  on  behalf  of  himself  and  of 
others  equally  interested.' 

So,  also,  in  the  case  of  appointees  under  the'  will  of  a  married 
woman,  made  in  pursuance  of  a  power,  where  they  were  very 
numerous,  a  bill  was  permitted  by  some  in  behalf  of  all.* 

The  right  of  a  few  persons  to  represent  the  class  is  not  con- 
fined to  the  instances  of  creditors  and  legatees ; '  and  the  necessity 
of  the  case  has  induced  the  Court,  especially  of  late  years,  fre- 
quently to  depart  from  the  general  rule  in  cases  where  a  strict 
adherence  to  it  would  probably  amount  to  a  denial  of  justice,  and 
to  allow  a  few  persons  to  sue  on  behalf  of  great  numbers  having 
the  same  interest ;  *  thus,  some  of  the  proprietors  of  a  trading 
undertaking,  where  the  shares  had  been  split  or  divided  into  800, 
were  permitted  to  maintain  a  suit  on  behalf  of  themselves  and 
others,  for  an  account  against  some  of  their  copartners,  without 
bringing  the  whole  before  the  Court,'  "because  it  would  have 
been  impracticable  to  make  them  all  parties  by  name,  and  there 
would  be  continual  abatement  by  death  and  otherwise,  and  no 
coming  at  justice,  if  they  were  to  be  made  parties; "  and  in  case 
of  a  trade  partnership  of  more  than  twenty-five  persons  formed 


1  By  the  32  &  33  Vic.  o.  46,  it  is  enacted 
that  in  the  administration  of  the  estate  of 
any  person  dying  on  or  aft^r  the  1st  Jan., 
1870,  no  debt  shall  be  entitled  to  prefer- 
ence merely  because  it  is  a  specialty  debt, 
but  all  the  creditors  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  ac- 
cordingly out  of  the  assets,  whether  legal 
or  equitable. 

2  Ld.  Eed.  167;  Story  Eq.  PI.  §  104; 
Brown  V.  Eicketts,  3  John.  Ch.  553;  Fish 
V.  Howland,  1  Paige,  20,  23;  Kettle  v. 
Crary,  1  Paige,  417,  note;  Hallett  o.  Hal- 
lett,  2  Paige,  20,  21. 

'  Ld.  Eed.  169;  Smith  ti.  Leathart,  20 
L.  J.  Ch.  202,  V.  C.  K.  B.;  Story  Eq.  PI. 
§  105;  see  now  15  &  16  Vic.  c.  86,  S  42, 
r.  1.  '"      ' 

*  Manning  v.  Thesiger,  1  S.  &  S.  106. 

^  See  per  Ld.  Eldon,  in  Lloyd  v.  Loar- 
ing,  6  Ves.  779. 


6  Ld.  Eed.  169;  Storjr  Eq.  PI.  §  94  et 
seq.,  and  the  eases  cited  in  notes;  West  e. 
Eandall,  2  Mason,  192-196;  Wendell  v. 
Van  Eensselaer,  1  John.  Ch.  349;  Hallett 
V.  Hallett,  2  Paige,  18-20;  Cullen  v.  Dake 
of  Queensberry,  1  Bro.  C.  C.  (Perkins's 
ed.)  101,  and  Mr.  Belt's  notes;  Mofiats  v. 
Farquharson,  2  id.  338,  note  (1);  Lloyd  «. 
Loaring,  6  Sumner's  Ves.  773,  note  (a), 
and  cases  cited;  Willis  v.  Henderson,  4 
Scam.  20;  Mann  v.  Butler,  2  Barb.  Ch. 
362 ;  Per  Foster  J.  in  Williston  v:  Michi- 
gan Southern  &  Northern  E.E.  Co.,  13 
Allen,  406;  Peabody  v.  Flint,  6  Allen,  52; 
Mason  v.  York  &  Cumberland  E.R.  Co., 
62  Maine,  107-109;  March  i>.  Eastern  E.R. 
Co.,  40  N.  H.  666 ;  Smith  v  Swomestedt, 
16  How.  U.  S.  288;  48th  of  the  Equity 
Eules  of  the  United  States  Courts. 

'  Chancey  v.  May,  Prec.  Ch.  592. 
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before  the  -7  &  8  Vic.  c.  110,  and  registered  under  §  58  of  that  Act,    Ch.  V.  §  i. 
but  not  otherwise  registered,  some  members  were  allowed  to  sue 
on  behalf  of  themselves  and  other  members  to  restrain  a  nuisance ;  ^ 
and  so,  where  all  the  inhabitants  of  a  parish  had  rights  of  com-  Inhabitants 
mon  under  a  trust,  a  suit  by  one,  on  behalf  of  himself  and  the  "^^  parish, 
other  inhabitants,  was  admitted ;  ^  and  a  freeholder  and  copyholder 
of  a  manor  may  sue  on  behalf  of  himself  and  all  other  the  free- 
hold and  copyhold  tenants,  to  have  their  rights  of  common  ascer-  Tenants  of 
tained,  notwithstanding  the  rights  of  each  freeholder  are  separate  "'*'^°''- 
and  distinct  from  those  of  the  copyholders ; '  but  although  one 
copyholder  may  sue  on  behalf  of  himself  and    the   other  copy- 
holders to  have  th.e  rights  of  common  ascertained,  he  cannot  sue 
on  behalf  of  himself  alone  for  that  purpose.^      So,   also,   one  Owners  of 
owner  of  lands  in  a  township  has  been  permitted  to  sue  on  behalf  establi*sh  a 
of  himself  and  the  others  to  establish  a  contributory  modus  for  all  modm. 
the  lands  there.^     Upon  the  same  principle,  a  bill  was  allowed  by  Crew  of  a 
the  captain  of  a  privateer  on  behalf  of  himself  and  of  all  other  the  ^^Pg^""  P'"*' 
mnriners  and  persons  who  had  signed  certain  articles  bf  agreement 
with  the  owners,  for  an  account  and   distribution  of  the  prizes 
made  by  the  ship.*    And  in  Lloyd  v.  Loaring!^  Lord  Eldon  ex- 
pressed his  opinion,  that  some  of  the  members  of  a  lodge  of  Free- 
masons, or  of  one  of  the  inns  of  court,  of  any  other  numerous  body  of 
persons,  might  sustain  a  suit  on  behalf  of  themselves  and  the  others, 
for  the  delivery  up  of  a  chattel  in  which  they  were  all  interested. 

The  great  increase  in  the  number  of  Joint-Stock  Companies,  and  Extension  of 
trading  associations,  in  which  large  classes  of  persons  are  jointly  P[o^^'^  ™ 
interested,  has  had  the  effect,  in  modern  times,  of  extending  the  times, 
practice,  which  allows  a  few  persons  to  sue  in  Equity  on  behalf 
of  themselves   and   others   similarly  interested.*    In  the  case  of  ' 
Walworth  v.  Molt^  the  bill  was  filed  by  the  plaintiffs  on  behalf 
of  themselves  and  all  others,  the  shareholders  and  partners  of  the 
banking  company,  called  the  Imperial  Bank  of  England,  except 
those  who  were  made  defendants.    It  did  not  in  terms  pray  a 
dissolution,  or  a  final  winding  up  of  the  affairs  of  the  company, 

1  Wormsley  «.  Memtt,  L.  E.  4  Eq.  695,  5  Chaytor  v.  Trinity  College,  3  Anst. 
V.  C.  M.  841 ;  Story  Eq.  Jur.  §  121,  and  cases  cited. 

2  Blackham  v.  The  Warden  and  Socie^  «  Good  ».  Blewitt,  13  Ves.  397.  In  that 
of  Sutton  Coldfield,  1  Ch.  Ca.  269.  It  case  the  bill  was  originally  filed  by  the 
has  been  doubted  whether  the  Attorney-  captain  in  his  own  right,  but  was  allowed 
General  ought  not  to  have  been  a  party  to  to  be  amended  by  introducing  the  words, 
that  suit.  See  Ld.  Eed.  149;  and  see  "  on  behalf  of  himself,"  &o.  13  Ves.  398; 
Attorney-General  u.  Heelis,  2  S.  &  S.  67;  see  West  u.  Eandall,  2  Mason,  193,  194; 
but  see  Attorney-General  v.  Moses,  2  Mad.  Story  Eq.  PI.  §  98. 

294.  '  6  Ves.  773, 779 ;  see  Sumner's  ed.  note 

3  Smith  V.  teari  Brownlow,  L.  E.  9  Eq.       (o). 

241,  M.  E. ;  see  Warrick  v.  Queen's  Col-  8  Beatty  ».  Kurtz,  2  Peters,  566;  Smilh 

lege,  Oxford,  W.  N.  (1870)  M.  E.;  18  W.  v.  Swomestedt,  16  How.  U.  S.  288;  Whit- 

E.  719,  M.  E. ;  L.  B.  10  Eq.  105 ;  Betts  V.  ney  ».  Mavo,    16  111.  251;    Putnam   v. 

Thompson,  W.  N.  (1870),  203;  18  W.  B.  Sweet,  1  Chand.  (Wis.)  286;  Morgan  v. 

1099,  M.  E'.  New  York  and  Albany  E.E.  Co.,  10  Paige, 

4  Phillip=  V.  Hudson,  L.  E.  2  Ch.  Ap.  290. 

243,  L.  C.  »  4  M.  &  C.  635. 
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Ch.  V.  §  1.  but  it  prayed  the  assistance  of  the  Court  in  the  realization  of  the 
'■"'^"^'^  ^  assets  of  the  company,  and  in  the  payment  of  its  debts,  and  that 
for  that  purpose  a  receiver  might  be  appointed,  and  authorized 
to  sue  for  calls  unpaid  and  other  debts  due  to  the  company  in  the 
name  of  the  registered  ofBcer,  who  was  one  of  the  defendants. 
To  this  bill  a  demurrer  was  put  in,  upon  the  argument  of  which 
the  two  most  important  objections  to  the  bill  were,  1st,  That  it 
was  not  the  practice  of  the  Court  to  interfere  between  partners, 
except  upon  a  bill  praying  a  dissolution ;  and  2dly,  That  all  the 
parties  interested  in  the  concern  were  necessary  parties  to  the  bill. 
General  Lord  Cottenham  overruled  the  demurrer,  and  in  his  judgment  ob- 

??sef?f^pl?i>  served,!  "The  result,  therefore,  of  these  two  rules,  the  one  binding 
nerships.  the  Court  to  withhold  its  jurisdiction,  except  upon  bills  praying  a 
dissolution,  and  the  other  requiring  that  all  the  partners  should  be 
parties  to  a  bill  praying  it,  would  be,  that  the  door  of  this  Court 
would  be  shut  in  all  cases  in  which  the  partners  or  shareholders  are 
too  numerous  to  be  made  parties ;  which,  in  the  present  state  of  the 
transactions  'of  mankind,  would  be  an  absolute  denial  of  justice  to 
a  large  portion  of  the  subjects  of  the  realm,  in  some  of  the  most 
important  of  their  affairs.  This  result  is  quite  sufficient  to  show 
that  such  cannot  be  the  law ;  for,  as  I  have  said  upon  other  occa^ 
sions,^  I  think  it  the  duty  of  this  Court  to  adapt  its  practice  and 
course  of  proceeding  to  the  existing  state  of  society,  and  not  by  too 
strict  an  adherence  to  forms  and  rules,  established  under  different 
circumstances,  to  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy.  This  has  always  been 
the  principle  of  this  Court,  though  not  at  all  times  sufficiently  at- 
tended to.  It  is  the  ground  upon  which  the  Court  has,  in  many 
cases,  dispensed  with  the  presence  of  parties  who  would,  according 
to  the  general  practice,  have  been  necessary  parties." ' 

In  Modey  v.  Alston,*^  Lord  Cottenham  said,  that  this  form  of 
suit  is  "subject  to  this  restriction  :  that  the  relief  which  is  prayed 
must  be  one  in  which  the  parties  whom  the  plaintiff  professes  to 
represent,  have  all  of  them  an  interest  identical  with  his  own  ;  for 
if  what  is  asked  may  by  possibility  be  injurious  to  any  of  them, 
those  parties  must  be  made  defendants ;  because  each  and  every  of 
them  may  have  a  case  to  make,  adverse  to  the  interests  of  the  par- 

1  4  M.  &  C.  635.  that    purpose.      Buohard   v.    Boyoe,    21 

2  SeeMare?;.  Malachr,  IM.  &  C.  559;       Geo.  6. 

Taylor  «.  Salmon,  4  M.  &  C.  134,  141.  4  1  phil.  790,  798;  11  Jur.  315;  Moseley 

3  Storv  Kq.  PL  §§  76,  96,  115,  115  a,  V.  Cressev's  Company,  I,.  E.  1  Eq.  405; 
115  b;  West  v.  Randall,  2  Mason,  181;  12  Jur.  N.  S.  46,  V.  C.  W.;  see  also  MilH- 
Colt  V.  Le«nier,  9  Cowen,  820,  330;  Deeks  can  v.  Mitchell,  3  M.  &  C.  72;  1  Jur.  888; 
II.  Stanhope,  14  Sim.  57;  Collyer  Partn.  Hichens  v.  Congreve,  4  Euss.  662,  574; 
UVkins's  ed.)  361,  in  note;  Tiivlor  v.  Gordon  v.  Pym,  3  Hare,  223,  227;  Ap- 
Salmon,  4  M.  &  C.  134,  141.  Eepresen-  perly  v.  Pnge,  1  Phil.  779,  785;  11  Jur. 
tatives  of  a  deceased  partner  should  be  271;  Kiohardson  ».  Hastings,  7  Beav.  328, 
made  parties  to  a  bill  to  dissolve  a  part-  326 ;  11  Beav.  17 ;  8  Jur.  72 ;  Beeching  v. 
nership,  and  the  bill  may  be  amended  for  Lloyd,  3  Drew.  227 ;  Moor  v.  Veazie,  32 

Maine,  855. 
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Parliament. 


ties  saing.     If,  indeed,  they  are  so  numerous  that  it  is  impossible    Ch.  V.  §  1. 
to  make  them  all  defendants,  that  is  a  state  of  things  for  which  no  ' 

remedy  has  yet  been  provided."  If,  however,  such  persons  are  so 
numerous  that  it  is  impossible  to  make  them  parties,  it  is  appre- 
hended that,  according  to  the  present  practice,  the  Court  will,  in 
such  cases,  permit  the  suit  to  proceed,  upon  one  or  several  of  such 
parties  having  interests  not  identical  with  the  plaintiff,  or  of  each 
class  of  them,  if  there  are  several  classes,  being  made  defendant  to 
represent  the  others;  unless  indeed  the  object  of  the  suit  is  to 
have  the  partnership  or  company  dissolved.'^ 

The  fact  of  a  company  being  incoi-porated  by  Act  of  Parliament  where  com- 
does  not  appear  necessarily  to  prevent  individual  members  of  the  V^y  '?*?'' 
corporation  suing  on  behalf  of  themselves  and  the  other  members  Act  of 
of  the  company.  In  J^oss  v.  Sarbottk,^  Sir  J.  Wigram  V.  C.  ob- 
served, "  corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships ;  and  in  cases  which  may  easily  be  suggested, 
it  would  be  too  much  to  hold,  that  a  society  of  private  persons 
associated  together  in  undertakings,  which,  though  certainly  bene- 
ficial to  the  public,  are  nevertheless  matters  of  private  property, 
are  to  be  deprived  of  their  civil  rights,  inter  se,  because,  in  order 
to  make  their  common  objects  more  attainable,  the  Crown  or  the 
legislature  may  have  conferred  upon  them  the  benefit  of  a  corpor- 
ate character.  If  a  case  should  arise  of  injury  to  a  corporation  by 
some  of  its  members,  for  which  no  adequate  remedy  remained,  ex- 
cept that  of  a  suit  by  individual  corporators  in  their  private  char- 
acters, and  asking  in  such  a  character  the  protection  of  those  rights 
to  which  in  theu*  corporate  capacity  they  were  entitled ;  I  cannot 
but  think  that  the  principle  so  forcibly  laid  down  by  Lord  Cotten- 
ham  in  Walworth  v.  Holt^  and  other  cases,  would  apply,  and  the 


1  Richardson  v.  Larpent,  2  Y.  &  C.  C. 
C.  BOr,  514;  T  Jur.  691;  Pare  v.  Clegg, 
29  Beav.  589,  602;  7  Jur.  N.  S.  1136; 
Bromley  v.  Williams,  32  Beav.  177; 
9  Jur.  N.  S.  240;  Hoole  v.  Great  West- 
ern Railway  Company,  L.  E.  3  Ch.  Ap. 
262,  273,  L.  JJ.;  Cramer  «.  Bird,  L.  R.  6 
Eg.  143,  148;  Pickering  v.  Williams,  15 
W.  R.  218,  V.  C.  S.;  see  however,  Car- 
lisle V.  South  Eastern  Railwiiy  Co,  1 
M'N.  &  G.  689,  699;  14  Jur.  535;  Faw- 
cett  V.  Lawrie,  1  Dr.  &  S.  192,  203;  as 
to  making  the  Corporation  a  defendant 
in  its  corporate  character,  see  Bagshaw 
V.  Eastern  Union  Kailwav  Co.,  7  Hare, 
114;  13  Jur.  602;  2  M'N.  &  G.  389;  14 
Jur.  491. 

2  2  Hare,  491 ;  see  also  Preston  v.  Grand 
Collier  Dock  Co.,  H  Sim.  327,  344;  S.  C. 
■nam.  Preston  v.  Giiyon,  5  Jur.  146;  Bag- 
shaw  V.  Eastern  Union  Railway  Co.,  and 
Carlisle  v.  South  Eastern  Railway  Co., 
uii  supra;  Graham  v.  Birkenhead  Rail- 
way Co.,  2  M'N.  &  G.  146, 156;  14  Jur. 
494;  Colman  v.  Eastern  Counties  Railway 


Co.,  10  Beav.  1,  12;  11  Jur.  74;  Salomons 
V.  Laing,  12  Beav.  839;  14  Jur.  279;  Fra- 
ser  V.  Whalley,  2  H.  &  M,  10;  East  Pant 
Du  Co.  V.  Merryweather,  10  Jur.  N.  S. 
1231 ;  13  W.  R.  816,  V.  C.  W. ;  2  H.  &  M. 
254 ;  Moseley  v.  Cresseys  Company,  L.  R. 
1  Eq.  405;  12  Jur.  N.  S.  46,  V.  C.  W.; 
Hoole  V.  Great  Western  Railway  Com- 
pany, L.  R.  3  Ch.  Ap.  262,  L.  J  J. ;  Bloxam 
V.  Metropolitan  Railway  Co.,  L.  R.  3  Ch. 
Ap.  337,  L.  C. ;  Atwool  v.  Merrvweath- 
er,  L.  R.  5  Eq.  464,  n.  (3),  V."C.  W.; 
Clinch  V.  Financial  Corporation,  L.  E.  5 
Eq.  450,  V.  C.  W.;  affirmed,  L.  R.  4  Ch. 
Ap.  117,  L.  C.  &  L.  JJ.;  Cramer  v.  Bird, 
L.  R.  6  Kq  143.  M.  R. ;  Kerniighan  v.  Wil- 
liams, L.  R.  6  Eq.  228,  M.  R. ;  Salisbury 
V.  Metropolitan  Kailway  Companv,  W.  N, 
(1869),  52,  W.N.  (1870),  70;  18  W.  R. 
484,  V.  C.  J. ;  ib.,  W.  N.  1 1870),  74,  L.  J. 
G. ;  76. 182,  V.  C.  J.;  18  W.  R.  974,  V.  C. 
J.;  Sweny  v.  Smith,  L.  R.  7  Eq.  324,  M. 
R. 
8  4  M.  &.  C.  635. 
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Ch.  V.  §  1. 


Where  the 
relief  prayed 
is  not  bene- 
ficial to  all; 


as  where  suit 
is  not  neces- 
sarily advan- 
tageous 
to  all; 


or  where 
claim  is  not 
necessarily 
reasonable ' 
with  regard 
to  all. 


claims  of  justice  would  be  found  superior  to  any  difficulties  arising 
out  of  technical  rules,  respecting  the  mode  in  which  corporations 
are  required  to  sue."^  In  the  case  last  referred  to,  the  Vice- 
Chancellor  allowed  a  demurrer,  on  the  ground  that  upon  the  case 
as  stated  in  the  bill,  there  was  nothing  to  prevent  the  company 
from  obtaining  redress  in  respect  of  the  matters  complained  of  in 
its  coi-porate  character,  and  that,  therefore,  the  plaintiffs  could  not 
sue  in  a  form  of  pleading  which  assumed  the  practical  dissolution 
of  the  corporation.^ 

It  is  generally  necessary,  in  order  to  enable  a  plaintiff  to  sue  on 
behalf  of  himself  and  others  who  stand  in  the  same  relation  with 
him  to  the  subject  of  the  suit,  that  it  should  appear  that  the  relief 
sought  by  him  is  beneficial  to  those  whom  he  undertakes  to  repre- 
sent.' Where  it  does  not  appear  that  all  the  persons  intended  to 
be  represented  are  necessarily  interested  in  obtaining  the  relief 
sought,  such  a  suit  cannot  be  maintained ;  *  and  a  plaintiff  cannot, 
in  one  portion  of  a  bill,  sue  on  behalf  of  himself  and  all  the  other 
members  of  a  company,  and  by  another  portion  seek  to  establish 
a  demand  against  the  company.'  Where  three  of  the  subscribers 
to  a  loan  of  money  to  a  foreign  State  filed  a  bill  on  behalf  of 
themselves  and  all  other  subscribers  to  that  loan,  to  rescind  the 
contracts  of  subscription,  and  to  have  the  subscription  moneys 
returned,  it  was  held,  that  the  plaintiffs  were  not  entitled,  in  that 
case,  to  represent  all  the  other  subscribers,  because  it  did  not 
necessarily  follow  that  every  subscriber  should,  like  them,  wish  to 
retire  from  the  speculation,  and  every  individual  must,  in  that  re- 
spect, judge  for  himself^  And  upon  the  same  principle,  one  of  the 
inhabitants  of  a  district,  who  claims  a  right  to  be  served  with 
water  by  a  public  company,  cannot  file  a  bill  on  behalf  of  himself 
and  the  other  inhabitants,  to  compel  that  company  to  supply  water 

1  One  stockholder  of  a  manufacturing 
corporation  cannot  alone  maintain  a  bill 
in  Equity  to  compel  the  execution  of  a 


trust,  by  persons  who  have  taken  a  con- 
vej'ance  of  the  company  property  in  trust 
to  pay  its  debts,  because  he  stands  in  the 
same  right  with  all  the  other  stockholders, 
who  have  a  common  interest  with  him  in 
enforcing  the  trust,  and  all  of  whom 
should  be  made  parties,  if  not  too  numer- 
ous, or,  if  too  numerous,  the  bill  should  be 
brought  by  some  in  behalf  of  all,  so  that 
the  rights  of  all  may  be  duly  adjudicated 
in  the  final  decree.  Heath  v.  Ellis,  12 
Gush.  601;  Allen  v.  Curtis,  26  Conn.  466. 
Where  the  plaintifi'  sued  en  behalf  of 
himself  and  others,  it  was  held,  that  the 
defendant,  after  answering  to  the  merits 
of  the  bill,  could  not  object  that  the  plain- 
tifi' had  no  right  to  bring  his  bill  in  that 
form.  Messervey  v.  Barelli,  2  Hill,  Ch. 
667 ;  see  ante,  pp.  26,  144,  notes. 

2  See  also  Mozley  v.  Alston,  1   Phil. 
790, 797 ;  llJur.  316 ;  Lord  v.  The  Govern- 


or and  Company  of  Copper  Miners,  2  Phil. 
740,  749;  12  Jur.  1069;  Yettes  v.  Norfolk 
Railway  Co.,  3  De  G.  &  S.  293;  13  Jur. 
249. 

s  Gray  v.  Chaplin,  2  S.  &  S.  267,  272; 
Attorney-General  v.  Heelis,  2  S.  &  S.  67, 
76;  Colman  v.  Eastern  Counties  Railway 
Company,  10  Beav.  1,  18;  11  Jur.  74; 
Carlisle  v.  South  Eastern  Railway  Com- 
pany, 1  M'N.  &  G.  689,  698;  14  ,]ur.  636; 
Mullock  V.  Jenkins,  14  Beav.  628;  Wil- 
liams V.  Salmond,  2  K.  &  J.  463;  2  Jur. 
N.  S.  261 ;  Moseley  v.  Cresseys  Company, 
L.  R.  1  Eq.  405 ;  12  Jur.  N.  S.  46,  T.  C.  W. 

*  Van  Sandau  v.  Moore,  1  Russ.  441, 
465;  Lovell  v.  Andrew,  15  Sim.  581,  684; 
11  Jur.  485;  Bainbridge  w.  Burton,  2 
Beav.  636 ;  Thomas  v.  Hobler,  4  De  G.,  F. 
&  J.  199;  8  Jur.  N.  S.  125. 

6  Thomas  v.  Hobler,  4  De  G.,  ¥.  &  J. 
199;  8  Jur.  N.S.  126. 

8  Jones  V.  Garcia  Del  Rio,  T.  &  R.  297, 
300. 
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to  the  district  upon  particular  terms ;  because,  what  might  be  rea-    Ch.  v.  §  i. 
sonable  with  respect  to  one,  might  not  be  so  with  regard  to  the  ■* 

others.^  This  form  of  suit  cannot  be  adopted  where  each  of  the 
class  on  behalf  of  whom  it  is  instituted  has  a  separate  demand  in 
Equity ;  ^  and,  therefore,  a  suit  by  a  shareholder  in  a  joint-stock 
company,  on  behalf  of  himself  and  the  other  shareholders,  seeking 
relief  from  the  shares,  and  the  return  of  the  deposits,  on  the 
ground  of  fraud  or  misrepresentation  in  the  prospectus,  cannot  be 
maintained ;  for  the  case  of  each  person  who  has  be,en  deceived  is 
peculiar  to  himself,  and  must  depend  upon  its  own  circumstances.' 
Neither  can  this  form  of  suit  be  adopted  where  the  act  complained 
of  is  voidable  and  capable  of  confirmation  by  the  members  of  the 
company,  nor  where  it  is  a  mere  matter  of  internal  regulation.* 
Where,  however,  the  object  sought  is  such  that  a  suit  of  this  na- 
ture may  be  instituted,  it  may  be  maintained,  although  a  majority 
of  the  class  on  behalf  of  whom  it  is  instituted  disapprove  of  it.^ 

Where  the  object  of  the  suit  is  the  dissolution  of  a  partnership,  Notappli- 
all  the  partners  must,  it  would  seem,  be  parties  to  the  suit,  and  a  foj.  dissolu- 
suit  by  one  partner  on  behalf  of  himself  and  others,  cannot  be  tion  of  part- 

TlfiT'SfnTl. 

maintained.*    In   cases   of  joint-stock  companies,  the  difficulties 

attending  a  suit  for  winding  up  their  affairs  have  led  to  the  intro-  of  ™mpfnle8 

duction  of  a  special  mode  of  so  doing.'  25  &  ^  y_'5; 

Where  the  object  of  the  suit  is  to  restrain  the  commission  of 

acts  which  are  ultra  vires,  or  such  that  they  cannot  be  confinned  strain  acta' 

by  the  members  of  a  corporation,  any  one  member  may  sue  on  be-  ""^  '^'■"• 
half  of  himself  and  the  other  members  to  restrain  them ;  *  but  it  is 

1  Weale  ».  West  Middlesex  Waterworks,  a  bill  was  permitted,  see  Atwool  v.  Merry- 
1  J.  &  W.  358,  3r0 ;  see  Beaumont  v.  Mere-  weather,  L.  R  5  Eq.  464  n.  (3),  V.  C.  W. 
dith,  3  V.  &  B.  181;  Stoiy  Eq.  PI.  §§  120,  5  Bromley  v.  Smith,  1  Sim.  8;  Small  v. 
123,  125.                             "  Attwood,  Younge,  407,  456;  and  see  Wil- 

2  Jones  V.  Garcia  Del  Rio,  T.  &  R.  297,  liam  v.  Salmond,  2  K.  &  J.  463;  2  Jur. 
300;  Blain  v.  Agar,  1  Sim.  37,  43;  2  Sim.  N.  S.  251;  Kernaffhan  v.  Williams,  L.  E. 
289;  Croskey  v.  The  Bank  of  Wales,  4  6  Eq.  228,  M.  R. 

Giff.  314;  9  .Tar.  N.  S.  595;  Halfows  v.  6  Long  «.  Yonge,  2  Sim.369,385;  Beau- 

Fernie,  L.  R.  3  Ch.  Ap.  467,  L.  C;  Tur-  mont  v.  Meredith,  3  V.  &  B.  180;  Abra- 

quand  ».  Marshall,  L.  R.  6  Eq.  112,  M.  R.  ham  v.  Hannay,  13  Sim.  581;  Deeks  v. 

s  Croskey  v.  The  Bank  of  Wales*,  4  Giff.  Stanhope,  14  Sim.  57 ;  8  Jur.  349 ;  Wilson 

314 ;  9  Jur.  N.  S.  595 ;  Hallows  v.  Fernie,  v.  Stanhope,  2  Coll.  629 ;  10  Jur.  421 ;  Rich- 

L.  R.  3  Ch.  Ap.  467,  L.  C.  ardson  v.  Larpent,  2  Y.  &  C.  C.  C.  607;  7 

*  Foss  V.  Harbottle,  2  Hare,  461 ;  Moz-  Jur.  691 ;  Richardson  v.  Hastings,  7  Beav.       • 

ley  «.  Alston,  1  Phil.  790;  11  Jur.  315;  301;  11  Beav.  17;  8  Jur.  72;  Van  Sandau 

Lord  «.  Governor  and  Companj' of  Copper  v.  Moore,  1  Russ.   441,  456;   Cooper  v. 

Miners,  2  Phil.  740;  12  Jur.  1059;  YettSJi.  Webb,  15   Sim.  454,  463;  on  appeal,  11 

Norfolk  Railwav  Company,  3  De  G.  &  S.  Jur.  443;  Apperly  v.  Page,  1  Phil.  779, 

293;  13  Jur.  249;  Browne  v.  The  Men-  785.;  11  Beav.  271;  Harvey  v.  Bignold,  8 

raoutbshire  Railway  and  Canal  Company,  Beav.  343,  346.    But  see  Lindley  Partn., 

13  Beav.  32;  Stevens  «.  South  Devon  Rail-  917,   1029;   Cockburn  v.  Thompson,    16 

way  Companv,  9  Hare,  313;  Macdougall  Ves.  321,  325. 

«.  Jersey  Imperial  Hotel  Company,  2  H.  &  ?  The  Companies  Act,  1832  (25  &  26 

M.  528;  Clinch  ».  Financial  Corporation,  Vic.  c.  69),  Part  IV. 

L.  R.  5  Eq.  461,  482,  V.  C.  W.,  aflSrmed  '  Hodgkinson    v.   The  National    Live 

L.  R.  4  Ch.  Ap.  117,  L.  C.  &  L.  JJ. ;  StockInsuranceCompany,26Beav.  473;  5 

Lambert  ji.  Northern  Railway  of  Buenos  Jur.  N.  S.  478 ;  4  De  G.  &  J.  422 ;  5  Jur.  N. 

Ayres,  18  W.  R,  180,  V.  C-  M     For  ex-  S.  969;  Lydei).  Eastern  Bengal  Railway 

ceptional  circumstances  under  which  such  Company,  36  Beav.  10;  Bloxam  v.  Metro- 
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Ch.  V.  §  1. 
■ . ■ 

Plaintiff  has 
dominion 
over  the  suit 
till  decree; 
hut  not  after. 


'e,  dis- 
missal of  bill 
a  bar  to 
another  suit. 


Plaintiff  must 
personally 
have  a  good 
cause  ot  suit. 


not  necessary  lie  should  adopt  that  form  of  suit,  and  he  may  sue 
in  his  own  name.^ 

In  suits  of  this  nature,  the  plaintiff,  as  he  •  acts  upon  his  own 
mere  motion,  and  at  his  own  expense,  retains  (as  in  other  cases) 
the  absolute  dominion  of  the  suit  until  decree,  and  may  dismiss 
the  bill  at  his  pleasure;  after  decree,  however,  he  cannot  by  his 
conduct  deprive  other  persons  of  the  same  class  of  the  benefit  of 
the  decree,  if  they  think  fit  to  prosecute  it.^ 

One  of  the  objections  which  has  been  suggested  to  suits  being 
fi-amed  in  this  manner  is,  that  if  the  bill  is  dismissed  with  costs, 
other  members  of  the  partnership  or  company  may  still  file  another 
bill  for  the  same  object;  but  in  Barker  v.  Walters,^  Lord  Lang- 
dale  M.  R.  said,  that  where  a  company  had  authorized  some  of  its 
members  to  enter  into  obligations  for  it,  and  they  then  came  to 
the  Court  for  relief  against  third  parties,  in  the  name  and  for  the 
benefit  of  all,  and  the  Court  dismissed  the  Suit,  his  impression  was, 
that  the  Court  would  not  allow  other  members  to  prosecute  an- 
other suit  for  the  same  object. 

In  adopting  this  form  of  suit,  care  must  be  taken  in  selecting 
the  plaintiff;  for  as,  on  the  one  hand,  a  plaintiff,  who  has  a  right 
to  complain  of  an  act  done  to  a  numerous  society  of  which  he  is  a 
member,  is  entitled  effectually  to  sue  on  behalf  of  himself  and  all 
others  similarly  interested,  though  no  other  may  wish  to  sue  ;  so, 
although  there  are  a  hundred  who  wish  to  institute  a  suit  and  are 
entitled  to  sue,  still,  if  they  sue  by  a  plaintiff  only,  who  has  per- 
sonally precluded  himself  from  suing,  the  suit  cannot  proceed.* 
A  plaintiff  thus  suing  must  be  a  bond  fide  shareholder,  and  sue 
hona  fide  for  the  benefit  of  the  company;   therefore,  where  a 


politan  Railway  Company,  L.  R.  3  Ch. 
Ap.  337,  L.  C. ;  Atwocil  v,  Merryweather, 
L.  E.  5  Eq.  464,  n.  (3),  V.  C.  W.;  Clinch 
V.  Financial  Cnrporation,  L.  R.  5  Eq.  450, 
V.  C.  W.j  affirmed,  L.  E.  4  Ch.  Ap.  117, 
L.  C.  &  L.  J.J.;  Kernaghan  v.  Williams, 
L.  R.  6  Eq.  228,  M.  E. ;  Gray  v.  Lewis,  L. 
E.  8  Eq.  526,  V.  C.  M. 

1  Hoole  V.  Great  Western  Railway 
Company,  L.  R.  3  Ch.  Ap.  262,  L.  J  J. 

2  See  post,  Chap.  XIX.,  Dismissing  Bills, 
Handford.i;.  Storie,  2  S.  &  S.  196;  York 
V.  White,  10  Jur.  168,  M.  R. ;  Armstrong 
V.  Storer,  9  Beav.  277;  see  also  Brown  v. 
Lake,  2  Coll.  620 ;  Johnson  v.  Hammersley, 
24  Beav."  498;  Whittingtoii  v.  Edwards,  7 
W.  R.  72,  L.  C;  Inchley  v.  Alsop,  7  Jur. 
N.  S.  1181 ;  9  W.  E.  649,  M.  R. ;  Hubbell 
V.  Warren,  8  Allen,  173,  177 ;  Updike  v. 
Doyle,  7  E.  I.  446,  452;  Collins  v.  Tavlor, 
3  Green  Ch.  163.  But  in  Atlas  Bank  v. 
Nahant  Bank,  23  Pick.  480,  492,  Shaw,  C. 
J.  said:  "The  plaintiffs  having  once  in- 
stituted the  proceedings  as  a  statute 
remedy  for  themselves  and  others,  they 


go  on  afterwards  for  the  benefit  of  all 
parties  concerned,  and  the  original  plain- 
tiffs h^ve  no  power  to  discontinue  any 
more  than  a  petitioning  creditor  could 
discontinue  the  proceedings  under  a  com- 
mission of  bankruptcy."  And  now  it  is 
enacted  by  statute  in  Massachusetts  that 
after  a  suit  in  Equity  to  enforce  the  liability 
of  stockholders  or  officers  of  manufactur- 
ing corporations,  shall  have  been  com- 
menced, it  shall  not  be  competent  for  the 
plaintiff  to  dismiss  the  same  without  order 
of  Court,  and  such  notice  to  other  credit- 
ors as  the  Court  may  deem  reasonable 
nnder  the  circumstances.  St.  1862,  c.  218, 
§8. 

8  8  Beav.  97;  9  Jur.  73. 

*  Per  L.  J.  Knight  Bruce,  Burt  v.  The 
National  Life  Asjurance  Association,  4 
De  G.  &  J.  158, 174 ;  Hubbell  v  Warren, 
8  Allen,  173, 177.  See  as  to  requiring  se- 
curity for  costs  from  a  plaintiff  in  such  a 
suit  who  is  insdlveut,  Tredwell  v.  Byrch, 
1  Y.  &c.  Ex.  476. 
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director  in  another  company  took  shares  for  the  purpose  of  filing  Ch.  V.  §  i. 
a  bill,  and  was  indemnified  by  such  company,  the  bUl  was  dis-  ^ 

missed.^ 

In  all  cases  of  suits  for  the  protection  of  property  pending  litiga-  Suits  for  the 

tion,  and  in   all  cases  in  the  nature  of  waste,  one  person  may  sue  p^pgrt™  °^ 

on  behalf  of  himself  and  of  all  persons  having  the  same  interest.^  pending  liti- 

In  all  cases,  where  one  or  a  few  individuals  of  a  large  number,  restSin™ 

institute  a  suit  on  behalf  of  themselves  and  the  others,  they  must  waste. 

so  describe  themselves  in  the  bill ;  otherwise  a  demurrer  or  plea  for  One  or  more 

want  of  parties  will  lie.'    Thus,  where  a  part  of  a  ship's  crew  ap-  thtmselves 

pointed  two  of  their  number  to  be  agents,  and  a  bill  was  filed  by  ^^^  others, 
,  .,.  ^  1    -I    1^     r    1  1  must  be  so 

such  agents  in  their  own  nanie,  and  not  on  behalf  or  themselves  described. 

and  the  others,  a  demurrer  was  allowed,  for  not  having  made  the 
whole  crew  parties ;  *  and  where  a  bill  was  filed  by  three  partners 
in  a  numerous  trading  company,  against  the  members  of  the  com- 
mittee for  managing  the  trading  concerns  of  the  company,  it  was 
dismissed,  because  it  was  not  filed  by  the  plaintifis  "  on  behalf  of 
themselves  and  the  other  partners,  not  members  of  the  committee."  ° 
And  the  Court  is  bound  to  ascertain,  by  strict  proof,  that  the  par- 
ties by  whom  the  bill  is  filed  have  the  interests  which  they  say 
they  have.* 

The  Court  will  generally  at  the  hearing  allow  a  bill,  which  has  Plaintiff  may 
originally  been  filed  by  one  individual  of  a  numerous  class  in  his  g^lescrib^d! 
own  right,  to  be  amended,  so  as  to  make  such  individual  sue  on 
behalf  of  himself,  and  the  rest  of  the  class.' 

1  Forrest  v.  Manchester,  Sheffield  and  Jur.  803 ;  and  see  Smith  v.  Leathhart,  20  L. 
Lincolnshire  Railway  Company,  30  Beav.  J.  Ch.  202,  V.  C.  K.  B.  A  suit  instituted 
40;  7  Jur.  N.  S.  749;  ij.  887;  4  De  G.  &  J.  by  a  plaintiff  having  only  a  nominal  intor- 
126 ;  see  also,  Colman  v.  Eastern  Counties  est  on  behalf  of  a  body  of  shareholders, 
Railway  Company,  10  Bchv.  1;  11  Jur.  not  for  the  benefit  of  the  plaintiff,  but  for 
74;  Bloxam  v.  Metropolitan  Railway  improper  purposes,  at  the  instigation  of 
Company,  L  R.  3  Ch.  Ap.  337,  L.  C. ;  another  person,  who  indemnifies  the  plain- 
Salisbury  !).  Metropolitan  Railway  Com-  tiff  against  the  costs  of  the  suit,  will  be 
pany,  W.  N.  (1869)  52,  V.  C.  J.  treated  as  an  imposition  on  the  Court, 

2  15  &  16  Vic.  c.  86,  §  42,  r.  5;  and  see  and  the  bill  will  be  ordered  to  be  taken 
Ackroyd  v.  Briggs,  14  W.  B.  25,  V.  C.  S.  off  the  file.    Robson  v.  Dodds,  L.  R.  8  Eq. 

8  March  v.  Eastern  R.R.  Co.,  40  N.  H.  301;  see  Seaton  v.  Grant,  L.  K.  2  Ch.  Ap. 

566.    In  a  bill  in  Equity  brought  by  an  459. 

administrator  of  an  insolvent  estate,  to  7  Llo3'd  w.  Loaring;  see  alsoMilligan  v. 
obtain  a  reconveyance  of  land  alleged  to  Mitchell,  1 M.  &  C.  433;  Gwatkin  )).  Camp- 
have  been  conveyed  by  the  intestate,  with-  belf,  1  Jur.  N.  S.  131,  V.  C.  W. ;  Reece 
out  consideration,  to  defraud  his  creditors.  River  Silver  Mining  Company,  L.  R.  7 
it  must  be  alleged  in  the  bill  that  the  suit  Eq.  347,  M.  R. ;  and  post,  on  Amending 
is  instituted  for  the  benefit  of  all  the  cred-  Buls.  If  a  bill  is  brought  in  behalf  of  the 
itors  of  the  estate.  Crocker  v.  Craig,  46  plaintiff  and  such  others  having  a  like  in- 
Maine,  327 ;  Fletcher  v.  Holmes,  40  Maine,  terest  as  may  come  in  to  prosecute  the 
S64.  suit,  and  no  others  come  in,  the  plaintiff 

^  Leigh  V.  Thomas,  2  Ves.  312.  has  the  control  of  the  suit  for  himself 

5  Baldwin  v.  Lawrence,  2  S.  &  S.  18;  alone,  and,  in  order  to  maintain  his  bill, 
and  see  Douglass  v.  Horsfall,  2  S.  &  S.  he  must  show  that  he  is  himself  entitled 
184.  to  equitable  relief.    Hubbell  v.  Warren,  8 

6  Clay  V.  Eufford,  8  Hare,  281,  288;  14  Allen,  173. 
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OF   PARTIES    TO   A   SUIT. 


Ch.  V.  §  2. 


Defendants 
interested, 


immediately, 


or  consequen- 
tially. 


Who  are 
necessary 
because  of 
immediate 
interests; 


Section  II.  —  Of  Necessary  Parties  to  a  Suit,  in  respect  of  their 
interest  in  resisting  the  Demands  of  the  Plaintiff} 

A  person  may  be  affected  by  the  demands  of  the  plaintiff  in  a 
suit,  either  immediately  or  consequentially."  Where  an  individual 
is  in  the  actual  enjoyment  of  the  subject-matter,  or  has  an  interest 
in  it,  either  in  possession  or  expectancy,  -which  is  likely  either  to 
be  defeated  or  diminished  by  the  plaintiff's  claims,  in  such  cases 
he  has  an  immediate  interest  in  resisting  the  demand,  and  all  per- 
sons who  have  such  immediate  interests  are  necessary  parties  to 
the  suit ;  but  there  may  be  other  persons  who,  though  not  imme- 
diately interested  in  resisting  the  plaintiff's  demands,  are  yet  liable 
to  be  affected  by  them  consequentially,  because  the  success  of  the 
plaintiff  against  the  defendants  who  are  immediately  interested, 
may  give  those  defendants  a  right  to  proceed  against  them,  for  the 
purpose  of  compelling  them  to  make  compensation,  either  in  the 
whole  or  in  part,  for  the  loss  sustained.  Those  persons,  therefore, 
as  being  consequentially  liable  to  be  affected  by  the  suit,  must  fre- 
quently also  be  parties  to  it.  The  question,  therefore,  of  who  are 
necessary  parties  to  a  suit  in  respect  to  their  interest  in  resisting 
the  plaintiff's  demands,  resolves  itself  into  two ;  namely.  Who  are 
necessary  parties, ^rs*,  in  respect  of  their  immediate  interest?  and 
secondly,  in  respect  of  their  consequential  interest  ? 

The  reader's  attention  will  be  first  directed  to  the  question,  who 
are  necessary  parties  to  a  suit,  in  respect  of  their  immediate  interest 
in  resisting  the  plaintiff's  demand. .  And  here  it  is  to  be  observed, 
that  where  parties  are  spoken  of  as  having  an  interest  in  the  ques- 
tion, it  is  not  intended  to  confine  the  definition  to  those  only  who 
are  beneficially  interested,  but  it  is  to  be  considered  as  extending 
to  all  persons  who  have  any  estate,  either  legal  or  equitable,  in  the 
subject-matter,  whether  such  estate  be  beneficial  to  themselves  or 
not.» 


1  See  ante,  notes  to  pp.  190, 191,  and  par- 
ticularly Equity  Rule  22  of  the  United 
States  Courts  quoted  on  the  latter  page. 
By  Equity  Rule  48,  of  the  same  Court,  it 
is  provided  that,  "  in  all  cases,  where  it 
shall  appear  to  the  Court  that  persons  who 
might  otherwise  be  deemed  necessary 
or  proper  parties  to  the  suit  cannot  be 
made  parties  by  reason  of  their  being  out 
of  the  jurisdiction  of  the  Court,  or  incapa- 
ble otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  juris- 
diction of  the  Court,  as  to  the  parties  be- 
fore the  Court,  the  Court  may,  in  their 
discretion,  proceed  in  the  cause  without 
making  such  persons  parties ;  and  in  such 
cases  the  decree  shall  be  without  prejudice 
to  the  rights  of  the  absent  parties."' 

2  A  town  must  be  a  party  to  a  bill  in 
Equity  to  restrain  its  treasurer  from  pay- 
ing out  money  voted  at  legal  meetings  of 


the  town  for  illegal  purposes.  Allen's. 
Tuiner,  11  Gray,  436;  see  Clark  v.  Ward- 
well,  55  Maine,  61. 

8  In  a  suit  seeking  to  reform  a  deed,  the 
holder  of  an  equity  of  redemption  not 
barred  by  lapse  of  time,  under  a  mortgage 
not  foreclosed,  is  a  party  in  interest,  and 
must  be  notified ;  and  so  also  of  the  grant- 
or and  grantee  in  the  deed  sought  to  be 
reformed.  Pierce  v.  Faunce,  47  Maine, 
507. 

Where  A.  contracts  to  convey  land  to  B., 
but  actually  conveys  the  land  to  C,  both 
A.  and  C.  are  proper  parties  to  a  bill  filed 
by  B.  for  specific  performance.  Daily  i). 
Litchfield,  10  Mich,  29.  In  a  suit  to  set 
aside  a  deed  for  fraud  against  creditors, 
both  the  grantor  and  grantee  are  neces- 
sary parties.  Lovejoy  v.  Irelan,  17  Md. 
626. 
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Under  this  definition  are  included  all  persons  who  fill  the  char- 
acter of  trustees  of  the  property  in  dispute.  But  the  rule  is  sub- 
ject to  exception,  where  the  party  is  in  the  situation  of  a  mere 
naked  trustee,  without  any  estate  vested  in  him,  in  which  case  he 
need  not,  in  general,  be  made  a  party.  Thus,  a  broker  or  agent 
signing  a  contract  in  his  own  name  for  the  purchase  or  sale  of 
property,  is  not  considered  a  necessary  party  to  a  bill  for  a  specific 
performance  of  such  contract  against  his  principal.'  And  so,  where 
a  person  having  no  interest  in  the  matter  joins  with  another  who 
has,  in  a  contract  for  sale,  as  where  a  man  having  gone  through  a 
fictitious  ceremony  of  marriage  with  a  woman,  joins  with  her  as 
her  husband  in  an  agreement  to  sell  her  property,  he  is  not  a  neces- 
sary party  to  a  suit  to  enforce  the  contract.^ 

In  all  cases,  however,  in  which  any  estate  is  vested  in  an  indi- 
vidual filhng  the  character  of  trustee,  or,  if  he  has  no  estate,  where 
the  circumstances  are  such,  that  in  the  event  of  the  plaintifi"  suc- 
ceeding in  his  suit,  the  defendant  may  have  a  demand  over  against 
him,  he  is  a  necessary  party.'  Thus  in  Jones  v.  Jones^  where  a 
plaintiff  sought  to  set  aside  a  lease  on  the  ground  of  forgery,  with- 
out bringing  before  the  Court  the  trustees  who  were  parties  to  the 
lease,  and  to  whom  the  fraud  was  imputed,  the  objection  for  want 
of  parties  was  allowed,  because  if  the  plaintiff  prevailed,  the  de- 
fendant might  have  a  remedy  over  against  the  trustees.  Upon  the 
same  principle,  where  the  trustees  of  real  estates  had  conveyed 
them  over  to  purchasers,  it  was  determined,  that  on  a  bill  by  the 
cestui  que  trusts  against  the  purchasers  to  set  aside  the  conveyance, 
the  trustees  were  necessary  parties.' 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  acted, 
and  has  released  all  his  interest  to  his  co-trustee,  ought  not  to  be 
made  a  party  to  a  bill  to  set  aside  the  will  on  the  ground  of  fraud.^ 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  to 
another,  it  is  necessary  to  have,  not  only  the  trustee  who  has  as- 
signed, but  the  assignee  before  the  Court.'  It  is  improper,  how- 
ever, to  make  the  agent  of  a  trustee  a  party ;  *  and  a  person  who 


1  Kingsley  v.  Young,  Coop.  Eq.  PI.  42; 
see  ante,<p.  248;  Story  Eq.  PI.  §  231;  Lang 
V.  Brown,  29  Geo.  628 ;  see  Miller  ».  "Whit- 
taker,  23  111.  453. 

2  Sturge  V.  Starr,  2  M.  &  K.  195. 

s  See  McKinley  v.  Irvine,  13  Ala.  681; 
Cassiday  «.  McDaniel,  8  B.  Mon.  619; 
Morrow  «.  Lawrence,  7  Wis.  574. 

*  3  Atk.  110. 

5  Harrison  ».  Piyn,  Barnard.  324.  Where 
a  bill  alleged  a  fraudulent  combination 
between  the  maker  of  a  deed  of  trust 
and  one  of  the  trustees  therein  named, 
and  it  was  sought  to  set  aside  a  preference 
giyen  to  such  trustee,  it  was  held  that  the 
maker  of  the  deed  as  well  as  the  trustee 
should  be  made  a  party.  Murphy  v.  Jack- 
son, 5  Jones  Eq.  (N.  C.)  11. 


trustees  hav- 
ing estates, 
or  liable  to 
unsuccessful 
defendant; 


Where  trus- 
tee under  will 
has  not 
acted; 

assignee  of 
trustees; 

agent  of  trus- 
tee improper 
party. 


6  Richardson  «.  Hulbert,  1  Anst.  65. 

7  Burt  V.  Dennett,  2  Bro.  C.  C.  225, 
Perkins's  ed.  note  (a);  Story  Eq.  PI. 
§  209;  Bailey  v.  Inglee,  2  Paige,  278.  If 
the  trustee  has  assigned  his  trust  absolute- 
ly, the  assignee  should  be  made  a  party  in 
his  stead,  and  the  trustee  need  not  be  made 
a  party,  unless  the  assignment  is  r  breach 
of  trust.  Story  Eq.  PI.  §§  211,  213,  214; 
Bromley  v.  Holland,  7  Sumner's  Ves.  3, 
and  note  (c);  Munch  v.  Cockerell,  8  Sim. 
219.  But  if  the  bill  is  brought  to  remove 
the  trustee,  and  recover  from  a  stranger 
property  improperly  sold  by  the  trustee,  it 
is  not  a  case  of  misjoinder.  Whitman 
V.  Abernathy,  33  Ala.  154 ;  see  Webber  v. 
Taylbr,  5  Jones  Eq.  (N.  C.)  36. 

8  Attorney-General  v.  Earl  of  Chester- 
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Ch.  Y.  §  a.    had  assumed  to  act  as  a  trustee,  though  not  duly  appointed,  was 

^  held  to  be  an  agent  for  this  purpose.^ 

Where  one  It  was,  formerly,  generally  necessary,  where  there  were  more 

b™8ued  with-  trustees  than  one,  that  they  should  all  be  parties,  if  amenable  to 
out  others,  or  the  process  of  the  Court;'"  but  this  rule  has  been  in  some  respects 
sensitive?.'  modified  by  a  General  Order  of  the  Court,'  which  enables  a 
plaintiff  who  has  a  joint  and  several  demand  against  several  per- 
sons, to  proceed  against  one  or  more  of  the  several  persons  liable 
without  making  the  others  parties;  and  even  before  this  Order, 
in  some  cases  where  there  were  merely  accounting  parties,  one 
might  be  sued  for  an  account  of  his  own  receipts  and  payments, 
without  bringing  the  others  before  the  Court.*  Thus,  where  a  bill 
was  filed  against  the  representative  of  one  of  several  trustees  who 
were  dead,  for  an  account  of  the  receipts  and  payments  of  his 
testator,  who  alone  managed  the  trust,  an  objection  that  the  repre- 
sentatives of  the  other  trustees  were  not  before  the  Court,  was 
overruled ;  because  the  plaintifi'  insisted  only  upon  having  an  ac- 
count of  the  receipts  and  disbursements  of  the  trustee,  whose  rep- 
resentative was  before  the  Court,  and  not  of  any  joint  receipts  or 
transactions  by  him  with  the  other  trustees.^  And  so,  where  a  bill 
was  filed  by  a  creditor  against  the  representatives  of  B.  and  C.  as 
two  trustees  of  estates  conveyed  in  trust  to  pay  debts,  for  an 
account  of  the  produce  of  the  sales,  and  payment  of  their  debts ; 
and  the  representatives  of  B.  alleged  by  their  answer,  that  not 
only  C.  but  D.  also  were  trustees,  and  that  T>.  had  acted  in  the 
trust,  although  they  did  not  know  whether  he  had  received  any  of 
the  produce,  Lord  Kenyon  M.  R.,  and  afterwards  Lord  Arden  M. 
R.,  held  D.  to  be  an  unnecessary  party.  The  reporter  of  this  case 
adds  a  query,  because  at  the  bar  the  general  opinion  was  that  D.'s 
representatives  ought  to  have  been  parties,  nor  could  one  creditor 
suing  waive,  on  behalf  of  absent  parties  in  joint  interest  with  him- 
self, the  benefit  or  possible  benefit  of  any  part  of  the  trust  fund.^ 
This  query  seems  to  be  in  accordance  with  the  principles  laid  down 
in  WiUiams  v.  Williams.''  Where  a  cestui  que  trust  seeks  a  gen- 
eral account,  he  must  bring  all  the  accounting  parties  before  the 
Court,  notwithstanding  the  order.' 

field,  18  Beav.  596 ;  18  Jur.  686j   Maw  «.  214,  and  notes;   Fleming  v.   Gilmer,  35 

Pearson,  28  Beav.  196;  and  see  Robertson  Ala.  62. 

V.  Armstrong,  28  Beav.  1 23 ;  see,  however,  «  Eouth  v.  Kinder,  3  Swan.  144,  n.,  from 

/       Attorney-Generali).  Corporation  of  Leices-  Lord  Colchester's  MSS. 

ter,  7  Beav.  176, 179.    But  see  Hardy  ».  7  9   Mod.   299;    see  also   Wadeson    v. 

Caley,  33  Beav.  365.  Rudge,  1  C.  P.   Coop.   t.   Cott.  369;  but 

1  Ling  V.  Colman,  10  Beav.  370,  373.  see  Masters  v.  Barnes,  2  Y.  &  C.  C.  C. 

,  5^  y'^rrf^-  ^^^y'  ^^  ^^''<  ^^^  ^^^  ^^^'  ^  J"'"  "^'^i  ^ud  Sjmes  V.  Glynn, 

A  ?  j'  *? ,  ^-  .        r^,  *°"^   P«*s«  *•  Cheesbrough,  cited  Seton, 

<  Lady  Selyard   ».  The   Executors   of  115. 

Harris,  1  Eq.  Ca.  Ab.  74;  but  see  Munch  8  Coppard  v.  Allen,  10  Jur,  N.  S.  622: 

V.  Cockerell,  8  Sim.  219;  Story  Eq.  PI.  12  W.  K.  943,  L.  JJ.;  2  De  G.,  J.  &  S. 

§  214,  note.  I73. 

«  See  Stoiy  Eq.  PI.  §§  207  a,  212, '213, 
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The  rule  which  requires  the  trustees  of  property  in  litigation  to 
be  brought  before  the  Court,  renders  necessary  the  presence  of  the 
committees  of  the  estates  of  idiots  and  lunatics  in  suits  against 
the  idiots  or  lunatics  committed  to  their  care ;  ^  because  they  are 
the  trustees  of  such  estates.  Upon  the  same  ground,  the  assignees 
of  bankrupts  or  insolvents,  are  necessary  parties  to  suits  relating  to 
the  property  of  such  bankrupts  or  insolvents.^ 

For  the  like  reason,  wherever  a  demand  is  sought  to  be  satisfied 
out  of  the  personal  estate  of  a  deceased  person,  it  is  necessary  to 
make  the  personal  representative  a  party  to  the  suit.  Thus,  al- 
though, as  we  have  seen,  a  creditor  or  a  legatee  may  bring  a  bill 
against  a  debtor  to  the  testator's  estate  upon  the  ground  of  collu- 
sion between  him  and  the  efecutor,^  yet  in  all  cases  of  this  descrip- 
tion, the  personal  representative  must  be  before  the  Court.''  And 
so,  where  to  a  bill  for  an  account  of  the  estate  of  a  person  deceased, 
and  to  have  the  same  applied  to  satisfy  a  debt  alleged  to  be  due 
from  him  to  the  plaintiff,  the  defendants  pleaded  that  they  were 
not  executors  or  administrators  of  the  party  whose  estate  was 
sought  to  be  charged,  nor  so  stated  by  the  bill,  and  demurred,  for 
that  the  executors  or  the  administrators  were  the  proper  parties 
to  contest  the  debt,  who  might  probably  prove  that  it  had  been 
discharged,  the  Court  allowed  both  the  plea  and  demurrer,  but 
gave  the  plaintiff  leave  to  amend  his  bill  as  he  might  be  advised ;  ° 
but  to  a  suit  concerning  a  specific  legacy,  the  executor  is  no  longer 
a  necessary  party  after  he  has  assented  to  the  bequest ;  thus,  where 
a  bill  was  filed  by  the  reversioner  against  the  legatee  of  a  term, 
praying  that  the  lease  might  be  declared  void,  and  the  defendant 
insisted  that  if  the  lease  was  set  aside,  the  plaintiff  oughi  to  pay 
the  money  expended  by  the  testator  in  the  improvement  of  the 
premises,  the  executor  of  the  testator,  who  had  assented  to  the 
bequest,  was  not  considered  a  necessary  party  to  the  suit.^  And 
where  an  executor  had  been  outlawed,  and  a  witness  proved  that 


Ch.  V.  §  2. 


Committees 
of  idiots  and 
lunatics; 


In  demands 
against 
personalty ; 


as  in  suits  by 
creditors ; 


in  suit  where 
a  reversioner 
seeks  to  re- 
scind lease 
against  spe- 
cific legatee, 
after  execu- 
tor's assent; 

where  execu- 
tor outlawed ; 


1  Ld.  Red.  30.  It  seems  that  upon  a 
bill  for  the  recovery  of  a  debt,  due  from 
a  drunkard,  against  his  committee,  the 
drunkard  is  a  proper,  though  not  a  neces- 
sary party.  Beach  v.  Bradlev,  8  Paige, 
146. 

2  See  Storm  v.  Davenport,  1  Sandf. 
(N.  y.)  Ch.  135;  Hilliard  Bank.  &  Ins. 
383,  384;  Moran  v.  Hays,  1  John.  Ch. 
339;  Sells  v.  Hnbbell,  2  John.  Ch.  394; 
Springer  v.  Vanderpool,  4  Edw.  Ch.  3B2; 
Botts  V.  Fatten,  10  B.  Mon.  452. 

3  Attoruey-General  v.  Wynne,  Mos.  126 ; 
See  ante,  p.  195 ;  post,  c.  6,  §  4,  and  notes 
to  the  point,  "  Legatee  or  creditor  cannot 
sue  debtor  to  testator's  estate." . 

4  See  Postlethwaite  ».  Howes,  3  Clarke 
(Iowa),  365.  But  the  heirs  need  not  be 
made  parties  to  a  suit  relating  exclusively 
to  the  personalty.  Galphiu  v.  M'Kinney, 
1  McCord  Ch.  280.    But  it  is  otherwise  in 


regard  to  a  suit  respecting  the  real  estate. 
Kennedy  v.  Kennedy,  2  Ala.  571;  Smith 
V.  West,  5  Litt.  48;  Carr  v.  Callaghan,  3 
Litt.  365.  And  to  a  bill  against  an  ad- 
ministrator, to  charge  the  estate  with  an 
annual  payment,  to  preserve  the  residue, 
the  distributees  of  the  estate  are  necessary 
parties.    Coheen  d.  Gordon,  1  Hill  Ch.  61. 

5  Griffith  V.  Bateman,  Rep.  t.  Finch, 
334;  Rumney  v.  Mead,  Rep.  t.  Finch  303; 
Attorney-General  v.  Twisden,  Rep.  t.  Finch 
336 ;  and  see  Attorney-General  v.  Wynne, 
Mos.  126.  For  a  case  where  under  special 
circumstances  the  executors  of  the  settlor 
of  a  trust  fund  would  be  necessary  parties 
to  a  suit  for  administering  it,  see  Judgment 
of  Sir  J.  Wigram  V.  C.  in  Gaunt  v.  John- 
son, 7  Hare,  154,  156;  12  Jur.  1067. 

6  Malpas  V.  Ackland,  3  Russ.  273,  277; 
and  see  Smith  v.  Brooksbank,  7  Sim.  18, 
21;  Moor  jj.  Blagrave,  1  Ch.  Ca.  277. 
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Ch.  V.  §  2. 


after  appro- 
priation ; 


After  distri- 
bution under 
decree,  or 
issue  of  ad- 
vertisements 
under  22  &  23 
Vic.  c.  36, 
§  29. 

executor  du' 
rante  miiwre 
cBtate ; 


unless  he 
has  fiilly 
accounted. 


Personal  rep- 
resentative 
must  be 
appointed  in 
England. 


Representa- 
tive abroad, 
coming  to 
England. 


he  had  inquired  after  but  could  not  find  him,  it  was  thought  to  be 
a  full  answer  to  the  objection,  that  he  was  not  a  party  to  a  suit 
which  had  been  instituted  by  a  creditor  of  the  deceased  testator 
against  the  residuary  legatee.^ 

Moreover,  in  some  cases,  where  the  fund,  the  subject  of  the  suit, 
has  been  ascertained  and  appropriated,  the  Court  has  dispensed 
with  the  appearance  of  a  personal  representative  to  the  testator, 
by  whose  will  the  fund  has  been  bequeathed.''  And  where  the 
estate  has  been  distributed  under  the  decree  of  the  Court,'  or  after 
the  issue  of  advertisements  under  the  22  &  23  Vic.  c.  35,  §  29,* 
the  personal  representative  is  not  a  necessary  party  to  a  suit  to 
establish  a  claim  against  the  estate. 

The  rule  which  requires  the  executor  to  be  before  the  Court  in 
all  cases  relating  to  the  personal  estate  of  a  testator,  extends  to  an 
executor  durante  minore  cetate,  even  though  the  actual  executor 
has  attained  twenty-one,  and  has  obtained  probate  thereon.^  It 
is  to  be  observed,  however,  that  if  the  actual  executor  has  re- 
ceived all  the  testator's  personal  estate  from  the  hands  of  the 
executor  durante  minore  cetate^  upon  an  account  between  them, 
the  executor  durante  minore  cetate  is  not  a  necessary  party. 

The  personal  representative  required  is  one  appointed  in  England; 
and  where  a  testator  appointed  persons  residing  in  India  and  Scot- 
land his  executors,  and  the  will  was  not  proved  in  England,  but 
the  plaintiff,  a  creditor,  filed  a  bill  against  the  agent  of  the  exec- 
utors, to  whom  money  had  been  remitted,  praying  an  account  and 
payment  of  the  money  into  Court  for  security,  a  demurrer,  because 
no  personal  representative  of  the  testator  resident  within  the  juris- 
diction of  the  Court  was  a  party,  was  allowed.^ 

And  so,  where  an  executor  proved  the  will  of  his  testator  in 
India,  and  afterwards  came  to  this  country,  where  a  suit  was  insti- 
tuted against  him,  for  an  account  of  an  unadministered  part  of 
the  testator's  estate,  which  had  been  remitted  to  him  from  India 
by  his  co-executor  there,  it  was  held  necessary  that  a  personal 
representative  should  be  constituted  in  England,  and  made  a  party 
to  the  suit.' 


1  Heath  v.  Percival,  1  P.  Wms.  683. 

2  Arthur  v  Hughes,  4  Beav.  506;  Beas- 
ley  r.  Kenyon,  6  Beav.  544;  Bond  v.  Gra- 
ham, 1  Hare,  484;  6  Jur.  620:  Story  En. 
PI.  §214.  ^ 

»  Farrell  ».  Slnith,  2  B.  &  B.  337;  see 
also  Pooley  v.  Ray,  1  P.  Wms.  365 ;  Brooks 
V.  Reynolds,  1  Bro.  C.  C.  182;  2  Dick. 
603 ;  Douglas  v.  Clay,  1  Dick.  393 ;  Kenyon 
1).  Worthington,  2  Dick.  688.  • 

■*  Clcgg  V.  Rowland,  L.  R.  3  Eq.  368, 

^  Glass  V.  Oxenham,  2  Atk.  121. 

8  Lowe  V.  Farlie,  2  Mad.  101;  see  also 
Logan  V.  Fairlie,  2  S.  &  S.  284;  Story 
Conf.  Laws,  §§  513,  614,  614  a,  and  notes 
and  numerous   cases  both  English   and 


American  there  cited;  Story  Eq.  PI.  §  179, 
and  cases  cited  in  notes;  Ashmead  v. 
Colby,  26  Conn.  287. 

'  Bond  V.  Graham,  1  Hare,  482;  Tyler 
1).  Bell,  2M.  &C.  89,  105;  but  see  An- 
derson V.  Gaunter,  2  M.  &  K.  763,  and  see 
the  observation  of  Lord  Cottenham  on  this 
case,  2  M.  &  C.  110.  For  the  method  of 
obtaining  limited  or  special  administration 
where  the  executor  is  abroad,  see  ante,  pp. 
197,  198.  Some  of  the  American  Courts 
have  gone  so  far  as  to  hold,  that  a  foreign 
executor  or  administrator,  coming  here, 
having  received  assets  in  the  foreign 
country,  is  liable  to  be  sued  here,  and  to 
account  for  such  assets,  notwithstanding 
he  has  taken  out  no  new  letters  of  admin- 
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Where  an  administration  was  disputed  in  the  Ecclesiastical 
Court,  the  Court  of  Chancery  would  entertain  a  suit  for  a  receiver 
to  protect  the  property  till  the  question  in  the  Ecclesiastical  Court 
was  decided,  although  an  administration  pendente  lite  might  be 
obtained  in  the  Ecclesiastical  Court.^  In  such  cases,  the  rule 
requiring  a  representative  to  be  before  the  Court  must  be  dis- 
pensed with,  there  being  no  person  sustaining  that  character  in 
existence.^  And  where  a  party  entitled  to  administer  refuses  to ' 
take  out  administration  himself,  and  prevents  any  one  else  from 
doing  so,  he  will  not  be  allowed  to  object  to  a  suit  being  proceeded 
with,  because  a  personal  representative  is  not  before  the  Court. 
Thus,  in  JJaranda  v  WMttingham^  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  an  obligee,  because  the  administrator  of  the 
obligor  was  not  a  party,  the  demurrer  was  overruled,  because  it 
appeared  that  he  would  not  administer  himself,  and  had  opposed 
the  plaintiff  in  taking  out  administration  as  the  principal  creditor ; 
and  in  a  case  where  the  person  entitled  by  law  to  administration 
did  not  take  it  out,  but  acted  as  if  she  had,  receiving  and  paying 
away  the  intestate's  property,  an  objection  for  want  of  parties,  on 
the  ground  that  there  was  no  administrator  before  the  Court,  was 
overruled.*  In  the  case  of  Greasor  v.  JRohinson,^  however,  the  Court 
declined  to  follow  the  case  last  referred  to ;  and  refused  to  make  an 
order  for  an  account  against  an  administrator  de  son  tort,  unless  a 
legal. personal  representative  duly  constituted  was  a  party. 


Ch.  V.  §  2. 
• ^ ■ 

Where  ad- 
ministration 
ia  disputed. 


Party  who 
prevents  ad- 
ministration 
being  taken 
out,  cannot 
object  to  suit 
proceeding. 


istration  here,  nor  has  the  estate  been 
positively  settled  in  the  foreign  State. 
Swearingen  v.  Pendleton,  i  Serg.  &  R. 
389,  392 ;  Evans  v.  Tateni,  9  Serg.  &  R. 
252,  259;  Bryan  v.  McGee,  2  Wash.  C.  C. 
337;  Campbell  v.  Tousey,  7  Cowen,  64; 
see  also  Dowdale's  case,  6  Coke,  47 ;  Ju- 
lian V.  Reynolds,  8  Ala.  680.  This  doc- 
trine, however,  seems  not  to  receive  a  very 
general  sanction;  see  Story  Conf.  Laws, 
§  514  b.  The  doctrine  of  the  text  is  best 
supported  \>y  authority.  See  Story  Conf. 
Laws,  §  514  b,  and  notes;  Boston  v.  Boyl- 
ston,  2  Mass.  384;  Goodwin  v.  Jones,  3 
Mass.  614;  Dnvis  v.  Estey,  8  Pick.  476; 
Dawes  ■».  Head,  3  Pick.  128;  Doolittle  v. 
Lewis,  7  John.  Ch.  45,  47 ;  McRea  ».  Mc- 
Eea,  11  Louis.  571;  Attorney-General  «. 
Bowens,  4  M.  &  W.  171.  In  Campbell  v. 
Wallace,  10  Gray,  162,  it  was  held,  that 
there  is  no  Equity  jurisdiction  in  Massa- 
chusetts to  enforce  a  trnst  arising  under 
the  will  of  a  foreigner,  which  has  been 
proved  and  allowed  in  a  foreign  country 
only,  and  no  certified  copy  of  which  has 
been  filed  in  the  Probate  Court  of  that 
State.  See  Campbell  v.  Sheldon,  13  Pick. 
8.  In  Slatter  v.  Carroll,  2  Sandf  Ch.  573, 
it  was  held  that,  in  a  case,  where  there  are 
real  assets  of  the  estate  of  a  deceased  per- 
son within  its  jurisdiction,  although  no 
administration  has  been  taken  within  the 
State,  a  Court  of  Equity  will  not  hesitate 
to  administer  them;  and  the  foreign  ex- 


ecutors may  be  made  parties  to  the  suit 
instituted  for  that  purpose.  See  Scruggs 
V.  Driver,  31  Ala.  274. 

1  Atkinson  v.  Henshaw,  2  V.  &  B.  85; 
Ball  i>.  Oliver,  ib.  96 ;  see  also  Watkins  v. 
Brent,  1  M.  &  C.  97,  102;  Whitworth  v. 
Whyddon,  2  M'N.  &  G.  52;  14  Jur.  142; 
Gumming  ».  Eraser,  28  Beav.  614;  Dimes 
V.  Steinberg,  2  Sm.  &  G.  75.  Now,  how- 
ever, it  is  apprehended  that  the  Court 
would  require  a  special  case  to  be  made  for 
its  interference,  pending  proceedings  in  the 
Probate  Court;  that  Court  having  power 
to  appoint  an  administrator  p&idenit  litt^ 
with  full  powers,  and  also  to  nominate  him 
receiver  of  the  rents  of  real  estate.  20  & 
21  Vic.  c.  77,  §§  70,  71,  73;  Verey  v.  Du- 
prez.L.  R.  6  Eq.  329,  V.  G.  M.;  Tichborne 
t).  Tichborne,  L.  R.  1  P.  &  D.  730;  Hitchin 
V.  Burks,  W.  N.  (1870),  190;  18  W.  R. 
1015;  for  an  instance  in  Chancery  since 
this  Act,  see  Williams  v.  Attorney-Gen- 
eral, M.  R.  8  May,  1861 ;  Seton,  1003. 

2  Story  Eq.  PI.  §  91.  The  Court  can, 
however,  appoint  a  nominee  of  its  own  to 
represent  the  estate.  15  &  16  Vio,  c.  86,  § 
44. 

3  Mos.  84.  See,  however,  Penny  «. 
Watts,  2  Phil.  149. 

*  Cleland  v.  Cleland,  Prec.  Ch.  64. 

6  14  Beav.  589;  15  Jur.  1049;  see  also 
Cooke  V.  Gettings,  21  Beav.  497 ;  Beard- 
more  V.  Gregory,  2  H.  &  M.  491 ;  11  Jur. 
N.  S.  363. 
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Ch.  V.  §  2. 


Generally  all 
executors 
must  be 
parties. 

Secus,  where 
abroad,  or  in 
contempt,  or 
not  proving. 


Acting  ex-  ■ 
ecutor, 
though  he 
releases  and 
disclaims, 
must  be  a 
party. 


Representa- 
tive of 


executor,  or 
adminis- 
trator, when 
necessary 
party. 


Where  there  are  several  executors  or  administrators,  they  must 
all  be  made  parties,  even  though  one  of  them  be  an  infant ;  ^  but 
this  rule  may  be  dispensed  with,  if  any  of  them  are  not  amenable 
to  the  process  of  the  Court,'^  or  if  they  have  stood  out  process  to  a 
sequestration ;  and  if  an  executor  has  not  proved  he  need  not  be 
a  party.^  Thus,  yhere  there  were  four  executors,  one  of  whom 
alone  proved  and  acted,  and  a  bill  was  brought  against  that  one, 
and  he  in  his  answer  confessed  that  he  had  alone  proved  the  will 
and  acted  in  the  executorship,  and  that  the  others  never  inter- 
meddled therein,  it  was,  said  to  be  good.^  In  that  case,  however, 
if  the  executor  who  had  proved  had  died,  it  would  not  have  been 
sufficient  to  have  brought  his  executor  before  the  Court,  because 
he  would  not  have  represented  the  original  testator;  the  other 
executors  would  still  have  had  a  right  to  prove,  even  though  they 
had  renounced  probate.^  The  record,  therefore,  would  not  have  been 
complete  without  a  new  representative  of  the  original  testator.^ 

Wherever  an  executor  has  actually  administered,  he  must  be 
made  a  party  to  a  suit,  although  he  has  released  and  disclaimed.' 
But  where  a  plaintiff  filed  a  bill  against  one  of  two  executors,  and 
alleged  in  his  bill  that  he  knew  not  who  was  the  other  executor, 
and  prayed  that  the  defendant  might  discover  who  he  was  and 
where  he  lived,  a  demurrer  for  want  of  parties  was  overruled.*  And 
in  the  case  before  referred  to,  where  one  of  two  joint  executors  was 
abroad,  an  account  was  decreed  of  his  own  receipts  and  payments.^ 

The  oases  do  not  seem  to  afford  a  very  clea,r  answer  to  the  ques- 
tion, under  what  circumstances,  in  a  suit  to  administer  the  assets 
of  a  deceased  testator  or  intestate,  the  plaintiff  ought  to  join,  with 
the  existing  personal  representatives,  such  parties  as  fill  the  posi- 
tion of  administrators  or  executors  of  a  former  representative  of 
the  original  estate.^"    It  is  conceived,  however,  that  the  practice  in 


1  Scurry  v.  Morse,  9  Mod.  89 ;  Offey  «. 
Jenny,  3  Ch.  Eep.  '92 ;  Hamp  ».  Robinson, 
8  De  G.,  J.  &  S.  97. 

2  Cowslad  1).  Cely,  Prec.  Ch.  83;  but  if 
they  are  all  out  of  the  jurisdiction,  an  ad- 
ministrator durante  absentia  must  be  ap- 
pointed.   Donald  v.  Bather,  16  Beav.  26. 

8  Went.  Off.  Ex.  95;  Brown  v.  Pitman, 
Gilb.  Eq.  R.  76;  16  Tin.  Ab.  Party  B. 
251,  pi.  19;  Strickland  v.  Strickland,  12 
Sim.  463;  Dyson  v.  Morris,  1  Hare,  413, 
421 ;  6  Jur.  297 ;  and  see  21  and  22  Vie. 
c.  95,  §  16;  but  the  plaintiff  inay  make 
him  a  party,  if  he  has  acted  as  executor. 
Vickers  v.  Bell,  10  Jur.  N.  S.  376,  L.  J.J. 
So  where  a  bill  seeks  discovery  and  relief 
only  against  the  acts  of  one  of  the  execu- 
tors of  an  estate,  it  is  not  necessary  to 
make  the  other  executor  a  party  in  the 
first  instance.  But,  it  seems,  a  co-executor 
may  be  made  a  party,  during  the  progress 
of  the  suit,  if  it  shall  prove  to  be  expedient 
or  necessary.  Footman  v.  Pray,  R.  M, 
Charlt.  291.    See  ante,  247,  248. 


4  Brown  v.  Pitman,  Gilb.  Eq.  75;  16 
Vin.  Ab.  tit.  Parties,  B.  PI.  19;  Cramer  «. 
Morton,  2  Moll.  108;  Clifton  v.  Haig,  4 
Desaus.  330;  ante,  218,  221. 

5  Amolii  11.  Blenoowe,  1  Cox,  426.  It 
may  be  doubted  whether  this  is  now  so. 
See  20  &  22  Vic.  c.  77,  §  79;  &  21  and  22 
Vic.  c.  95,  §  16. 

8  It  has  been  determined,  that  the  gen- 
eral order  enabling  a  plaintiff  to  proceed 
agninst  one  or  more  persons  severally  lia- 
ble (Ord.  VII.  2)  does  not  apply  to  a  gen- 
eral administration  suit.  Hall  v.  Austin,  2 
Coll.  570;  10  Jur.  462. 

'  Smithby  d,  Hinton,  1  Vern.  31. 

8  Bowyer  v.  Covert,  1  Vern.  95;  Story 
Eq.  PI.  §  92;  see  Willis  v.  Henderson,  4 
Scam.  20. 

'  9  Cowslad  V.  Cely,  Prec.  in  Ch.  88 ;  Clif- 
ton V.  H«ig,  4  Desaus.  330. 
■  10  Williams  v.  Williams,  9  Mod.  299; 
Plielps  V.  Sproule,  4  Sim,  318,  321;  Hol- 
land V.  Prior,  1  M.  &  K.  237;  Masters  v. 
Barnes,  2  T.  &  C.  C.  C.  616;  7  Jur.  1167; 
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Hustand  of 
executrix  or 
adminis- 
tratrix. 


this  respect  is  now  settled ;  vie.,  to  make  the  personal  representa-  Ch.  v.  §  2. 
tives  of  a  deceased  executor  parties,  where  he  had  received  assets 
of  the  testator  for  which  he  has  not  accounted  with  the  surviving 
executor,  and  in  respect  of  which  it  is  sought  to  charge  his  estate  ; 
but  where  this  is  not  the  case,  to  introduce  into  the  bill  an  allega- 
tion that  the  deceased  executor  fully  accounted  with  the  survivor, 
and  that  nothing  is  due  from  his  estate  to  the  estate  of  the  testator, 
and  not  to  make  his  representative  a  party  to  the  suit.^  The  fact 
of  such  deceased  executor  having  died  insolvent  or  without  having 
received  assets,  would  in  all  cases  probably  prevent  his  executors 
being  proper  parties.^ 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  executrix 
or  administratrix,  her  husband  must  also  be  a  party,  unless  he  has 
abjured  the  realm  ; "  or  ghe  has  obtained  a  protection  order,  or  is 
judicially  separated.*  In  Taylor  v.  AUen,^  however.  Lord  Hard- 
wicke  granted  an  injunction  to  restrain  a  wife,  executrix,  from 
getting  in  the  assets,  her  husband  being  in  the  West  Indies,  and 
not  amenable  to  the  process  of  the  Court,  on  the  ground,  that  if 
she  wasted  the  assets,  or  refused  to  pay,  a  creditor  could  have  no 
remedy,  inasmuch  as  her  husband  must  be  joined  as  a  party  to  the 
suit  against  her. 

Where  a  bill  had  been  filed  for  an  account  of  the  testator's 
estate,  and  it  was  objected  that  one  of  the  executors  was  not  a 
party,  he  was  ordered  to  be  introduced  into  the  decree  then  made, 
as  a  party,  and  decreed  to  account  before  the  Master,  without  put- 
ting ofi"  the  cause  to  add  parties ; "  but  this  can  only  be  done  where 
the  person  appears,  and  submits  to  be  bound  as  if  originally  a  party.' 

It  seems,  that  where  a  power  of  sale  is  given,  by  a  will,  to  exec- 
utors, and  they  renounce  probate,  they  will  not  be  considered  neces- 
sary parties  to  the  suit ;  thus,  where  a  testator  had  devised  that 
his  executors  should  sell  his  land,  and  be  possessed  of  the  money 
arising  from  the  sale  upon  certain  trusts  mentioned  in  his  will, 
and  made  B.  and  C.  his  executors,  who  renounced;  whereupon 
administration,  with  the  will  annexed,  was  granted  to  one  of  the 
plaintiflfs,  upon  a  bill  brought  by  the  cestui  que  trust  of  the  pur- 

2  See  Wills  v.  Dunn,  5  Grattan,  384; 
Symes  v.  Glynn,  Seton,  115. 

3  Ld.  Red.  30. 

4  20  &  21  Vic.  c.  85,  §§  21,  25,  26;  and 
see  Bathe  v.  Bank  of  England,  4  K.  &  J. 
564;  4  Jur.  N.  S.  505;  21  &  22  Vic.  o. 
108,  §  7. 

6  2  Atk.  213. 

6  titt  V.  Brewster,  1  Dick.  37.  It  is  pre- 
sumed that  he  appeared,  and  consented  to 
this  order.  See  Footman  v.  Pruy,  R.  M. 
Chiirlt.  271,  cited  in  note,  ante,  252.  As  to 
the  husband  of  an  accounting  party,  see 
Sapte  V.  Ward,  1  Coll.  24. 

'  Seton,  1116. 


Co-executor 
not  party, 
ordered  to 
account  in 
decree. 


Effect  of 
executors 
renouncing, 
where  power^ 
of  sale. 


Ling!).  Colman,  10  Beav.  370,  374;  Hall 
V.  Austin,  2  Coll.  570;  10  Jur.  452;  Clark 
V.  Webb,  16  Sim.  161;  12  Jur.  615;  Story 
Eq.  PI.  §  170,  note,  §  382;  Quince  v. 
Quince,  1  Murph.  160;  Hagan  ».  Walker, 
14  How.  V.  S.  29. 

1  See  Whittington  v  Gooding,  10  Hare 
App.  29;  Pease  v.  Cheesbrough,  beton,  115. 
But  see  Hamp  v.  Robinson,  3  De  (i.  J.  & 
S.  97;  and  see  Montgomery  v.  Floyd,  18 
L.  T.,  N.  S.  847,  V.  C.  M.,  where  the 
representatives  of  a  deceased  executor 
were  held  not  to  be  necessary  parties, 
though  there  was  no  such  allegation.  For 
form  of  iiecree,  where  plaintiff  does  not, 
by  his  bill,  seek  to  charge  a  deceased  co- 
executor's  estate,  see  Seton,  115. 
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Ch.  V.  §  2. 


Where  per- 
sonalty is 
sought  to  be 
recovered  or 
charged ; 


residuary 

legatees 

unnecessary 


chase-money,  under  the  will,  against  the  heir,  to  compel  him  to 
join  in  a  sale  of  the  lands ;  it  was  objected  that  there  wanted 
parties,  in  regard  that  the  executors  ought  to  have  been  made 
defendants,  for  notwithstanding  they  had  renounced,  yet  the 
power  of  sale  continued  in  them,  and  the  objection  was  overruled, 
there  being  only  a  power  and  no  estate  devised  to  them.^  It 
should  be  noticed,  that  a  query  has  been  added  to  the  decision 
upon  this  point  by  the  reporter,  and  the  doubt  suggested  appears 
to  be  justified  by  the  opinion  expressed  both  by  Sir  Edward  Sug- 
den  and  Mr.  Preston,  vis.,  that  where  a  power  is  given  to  exec- 
utors they  may  exercise  it,  although  they  renounce  probate  of  the 
will.^  It  is  to  be  observed,  however,  that  in  the  case  of  Keates  v. 
Burton,'^  referred  to  by  Lord  St.  Leonards  (which  was  a  case  of  a 
discretionary  power  given  by  a  testator  oyer  the  application  of  the 
interest  of  a  money  fund  to  his  trustees  and  executors,  one  of 
whom  died,  and  the  other  renounced).  Sir  William  Grant  M.  R. 
remarked,  "  that  the  power  is  given  to  the  executors,  but  they 
have  not  exercised  it,  and  they  have  renounced  the  only  charac- 
ter in  which  it  was  competent  to  them  to  exercise  it ;  "  *  and  in 
the  case  of  JEarl  Granville  v.  JifJVeill,^  where  it  was  held,  that  the 
two  executors  who  had  proved,  could  exercise  a  power  of  appoint- 
ment given  to  their  testator,  his  executors,  administrators,  and 
assignees,  although  a  third  executor,  who  had  renounced,  was  also 
named  in  the  will.  Sir  James  Wigram  V.  C.  said,  "  I  have  referred 
to  Sir  Edward  Sugden's  book  on  Powers,  but  find  nothing  to 
make  me  doubt  the  sufficiency  of  the  appointment.  The  question 
in  all  such  cases  is,  whether  the  confidence  is  reposed  in  the  indi- 
viduals named,  or  in  the  persons  who,  de  facto,  fill  the  given  office."  ^ 
The  executor  or  the  administrator  of  a  deceased  person  being 
the  person  constituted  by  law  to  represent  the  personal  property 
of  that  person,  and  to  answer  all  demands  upon  it,  it  is  sufficient, 
where  the  object  of  a  suit  is  to  charge  such  personal  estate  with  a 
demand,  to  bring  the  executor  or  administrator  before  the  Court ; ' 
thus,  in  a  bill  to  be  relieved  touching  a  lease  for  years,  or  other 
personal  duty  against  executors,  it  is  not  necessary,  though  the 
executors  be  executors  in  trust,  to  make  the  cestui  que  trusts,  or 
the  residuary  legatees,  parties.*    And  so,  where  a  bill  was  filed 


'  Yates  V.  Compton,2  P.  Wms.  308;  see 
Ferebee  v.  Proctor,  2  Dev.  &  Bat.  439;  S. 
C.  2  Dev.  &  Bat.  Eq.  496;  Jackson  v. 
Scauber,  7  Cowen,  187;  Peck  v.  Hender- 
son, 7  Yerger,  18;  Champlin  «.  Parish,  3 
Edw.  Ch.  581. 

2  Sng.  Pow.  174  (4th  ed.);  2  Prest.  on 
Abst.  264. 

3  14  Ves.  434,  437. 

^  See  1  Wms.  Exors.  166. 

6  7  Hare,  1B6 ;  13  Jur.  253. 

«  See  Wms.  Exors,  251,  258. 

1  Ld.  Ked.  165;  Micklethwaite  v.  Win- 


stanley,  13  W.  R.  210,  L.  ,TJ. ;  see  Neale 
V.  Hagthorp,  3  Bland,  551;  Wilkinson  V. 
Perrin,  7  Monroe,  217;  Galphin  v.  M'Kin- 
ney,  1  M'Cord  Ch.  294 ;  Story  Eq.  PI.  § 
140,  and  note ;  Prichard  v.  Hicks,  1  Paige, 
270;  Kinlocki).  Meyer,  1  Speer,  S.  0.  Kq. 
428;  Blackwell  v.  Ulaekwell,  33  Ala.  57. 

8  Anon.  1  Tern.  261;  1  Eq.  Ca.  Ab.  73. 
PI.  13;  La-wson  ».  Barker,  1  Bro.  C.  C.  803; 
Love  V.  Jacomb,  ibid\  Story  Eq.  V\  §  104, 
and  140,  in  notes ;  Wiser  ».  Blaohly,  1  John. 
Ch.  437  i  Dandridge  v.  Washington,  2  Pe- 
ters, 377. 


PERSONS   RESISTING  PLAINTIFF'S   DEMANDS.  255 

against  an  executor,  to  compel  the  transfer  of  a  sum  of  stock  be-    Ch.  V.  §  2. 
longing  to  his  testatrix,  and  the  executor,  by  his  answer,  stated  ''^ 

that  the  residuary  legatees  claimed  the  stock,  an  objection  for 
want  of  parties  was  held  to  be  untenable.^ 

In  like  manner,  where  a  testator  gave  different  legacies  to  three  and  so 
persons,  and  they  were  to  abate  or  increase  according  to  the  amount  \^^^^^ 
of  the  personal  estate ;  to  a  bill  against  the  executor  by  one  lega- 
tee, the  executor  pleaded  that  the  other  legatees  ought  to  be 
parties,  because  the  account  made  with  the  plaintiff  would  not 
conclude  them,  and  he  should  be  put  to  several  accounts  and 
double  proof  and  charge,  the  plea  was  overruled.^    It  seems,  how-  but  persons 
ever,  that  where  a  person  has  a  specific  lien  upon  the  property  in  fioTiens  may 
dispute,  he  must  be  brought  before  the  Court ;    and  upon  this  ^^  necessary. 
ground,  in  the  case  of  Langley  v.  The  Earl  of  Oxford,  which  was 
a  bill  by  the  specific  legatee  of  a  mortgagee  against  the  represent- 
ative of  the  mortgagor,  for  foreclosure,  and  the  defendant  pleaded 
a  settled  account  with  the  executors  of  the  tnortgagee,  and  a  re- 
lease, it  was  said  by  Lord  Hardwicke,  that  he  could  not  see  how 
the  private  account  between  the  executor  of  the  mortgagee  and 
the  debtor  could  discharge  the  lien  on  the  land ;  °  however,  the 
bill  in  that  case  was  afterwards  dismissed.^    And  so  where  a  bus-  Specific  lega- 
band  had  specifically  disposed  of  his  wife's  paraphernalia  to  other  parapher^    ' 
persons ;  on  a  bill  by  the  wife  against  the  executor  for  a  delivery  of  ^aiia. 
them  to  her,  the  specific  legatees  were  considered  necessary  parties.^ 

The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  has  Assignees  of 
been  before  stated,  the  proper  parties  to  represent  the  estates  vested  ™,^g„t  j^g 
in  them  under  the  bankruptcy  or  insolvency;    and  therefore,  in  all  estate; 
cases  where  claims  are  sought  to  be  established  against  the  estate 
of  a  bankrupt  or  an  insolvent  debtor,  it  is  necessary  to  bring  only 
the  assignees  before  the  Court,  and   the   bankrupt   or   insolvent 
himself,  or  his  creditors,  are  unnecessary  parties.^     Thus  it  has 
been  held,  that  a  bankrupt  is  not  a  necessary  party  to  a  bill  of 
foreclosure  against  his   assignees.'     Where,  however,  fraud    and 
collusion  are  charged  between  the  bankrupt  and  his   assignees,    ' 
the  bankrupt  may  be  made  a  party,  and  he  cannot  demur,  although 

1  Brown  v.  Dowthwaite,  1  Mad.  446 ;  and  the  administrator,  to  recover  lier  share  of 
see  Jones  u.  How,  7  Hare,  267;  12  Jur.  the  estate,  all  the  distributees  of  the  intes- 
227.  tate  should  be  made  parties.    Chinn  v. 

2  Haycock  v.  Haycock,  2  Ch.  Ca.  124;  Caldwell,  4  Bibb,  543. 

Jennings  ».  Paterson,  15  Beav.  28.     There  6  Collet  v.  Wollaston,  3  Bro.  C.  C.  228; 

may,  however,  be  cases  where  pecuniary  Hilliard  Bank.  &  Ins.  383,  384;   Sells  v. 

legatees  are  proper  parties ;  as  where  there  Hubbell,   2  John.   Ch.   394 ;   Springer  v. 

is  a  question  of  ademption.    Marquis  of  Vanderpool,  4  Edw.  Ch.  362.    On  a  bill 

Hertford  v.  Count  de  ZichI,  9  Beav.  11, 15.  filed  by  a  receiver  for  the  creditors  and 

*  Langley  «.  Earl  of  Oxford,  Amb.  17;  stockholders  of  a  corporation,  it  is  not  nec- 

but  see  Serjeant  Hill's  note  of  this  case,  in  essary  to  make  the  creditors  and  stock- 

Blunt's  edition  of  Ambler,  App.  C.  p.  795;  holders  parties.    Mann  ».  Bruce,  1  Halst. 

Reg.  Lib.  B.  1747,  fo.  300.  Ch.  (N.  J.)  413. 

4  Reg.  Lib.  B.  1747,  fo.  300.  '  Adams  v.  Holbrooke,  Har.  Ch.  P.  30; 

6  Northey  v.  Northey,  2  Atk.  77.    So,  to  Bainbridge    o.    I'inhorn,    1    Buck,    135 ; 

a  bill  by  the  widow  of  an  intestate  against  Lloyd  ».  Lander,  5  Mad.  282,  288. 
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""^ — V ' 


Cestui  que 
trusts  neces- 
sary parties  to 
suits  against 
their  trustees; 


when  dis- 
pensed -with. 


relief  be  prayed  against  him.  Thus,  where  a  creditor,  having  ob- 
tained execution  against  the  effects  of  his  debtor,  filed  a  bill 
against  the  debtor,  against  whom  a  commission  of  bankrupt  had 
issued,  and  the  persons  claiming  as  assignees  under  the  commission, 
charging  that  the  commission  was  a  contrivance  to  defeat  the 
plaintiff's  execution,  and  that  the  debtor  having,  by  permission  of 
the  plaintiff,  possessed  part  of  the  goods  which  had  been  taken  in 
execution  for  the  purpose  of  sale,  instead  of  paying  the  produce  to 
the  plaintiff,  had  paid  it  to  his  assignees:  a  demurrer  by  the  alleged 
bankrupt,  because  he  had  no  interest  and  might  be  examined  as 
a  witness,  was  overruled.^ 

Subject  to  the  above,  and  certain  other  exceptions,  the  rule  for- 
merly was  that  all  cestui  que  trusts  were  necessary  parties  to  suits 
against  their  trustees,  by  which  their  rights  were  likely  to  be 
affected.^  Thus,  on  a  bill  for  redemption,  where  the  defendant  in 
his  answer  set  forth  that  he  was  a  trustee  for  A.,  an  objection  was 
made  at  the  hearing,  that  the  cestui  que  trust  should  have  been 
made  a  party ;  and  because  it  was  disclosed  in  the  answer,  and  the 
plaintiff  might  have  amended,  the  bill  was  dismissed.^  And  so  in 
a  bill  against  the  heir  of  a  mortgagee  to  redeem,  the  personal  rep- 
resentative must  be  a  party,  because  he  is  the  person  entitled  to 
the  mortgage  money,  and  the  heir  is  only  a  trustee  of  the  legal 
estate  for  him/ 

In  some  cases,  however,  where  the  cestui  que  trusts  are  very  nu- 
merous, the  necessity  of  bringing  them  all  before  the  Court  has 


1  King  V.  Martin,  2  Ves.  J.  641,  cited 
Ld.  Red.  162.  In  a  bill  to  set  aside  a  con- 
veyance as  made  without  consideration 
and  in  fraud  of  creditors,  the  alleged  fraud- 
ulent grantor  is  a  necessary  defendant  in 
the  bill.  Gaylords  v.  Kelshaw,  1  Wallace, 
U.  S.  81. 

2  Story  Eq.  PI.  §§  192, 193,  207 ;  Helm  v. 
Hardin,  2  B.  Men.  232;  Hewett  D.  Adams, 
60  Maine,  271,  281;  Van  Doren  ».  Robin- 
son, 1  C.  E.  Green  (N.  J.),  255;  Clemons 
V.  Elder,  9  Iowa,  272. 

In  a  suit  by  a  trustee  to  establish  and 
maintain  the  title  intrusted  to  him  against 
an  adverse  claim,  by  a  bill,  he  must  make 
the  cestui  que  trust  a  party.  Blake  V.  All- 
man,  5  Jones  Eq.  (N.  C.)  407. 

8  Whistler  v.  Webb,  Bunb.  53 ;  Beals  v. 
Cobb,  61  Maine,  349,  360;  Story  Eq.  PI. 
§  207;  Davis  v.  Hemingway,  29  Vt.  438; 
see  Greare  v.  Babcock,  10  Metcalf,  625. 

Where,  after  a  mortgage  has  been  made 
of  real  property,  the  property  has  been  con- 
veyed in  trust  for  the  benefit  of  children, 
both  those  in  being,  and  those  to  be  born ; 
all  children  in  esse  at  the  time  of  filing  a 
bill  of  foreclosure  of  the  mortgage  should 
be  marie  parties..  Otherwise,  the  decree  of 
foreclosure  does  not  take  away  their  right 
to  redeem.  A  decree  in  such  a  case  against 
the  trustee  alone  does  not  bind  the  cestui 
que  trusts.    Clark  v.  Keyburn,  8  Wallace 


U.  S.  318.  Now,  however,  in  England,  in 
suits  concerning  real  or  personal  property, 
which  Is  vested  in  trustees,  such  trustees 
represent  the  persons  beneficially  inter- 
ested, in  the  same  manner,  and  to  the  same 
extent,  as  the  executors  or  administrators 
in  suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested  in 
such  personal  estate ;  and  in  sucb  cases  it 
is  not  necessary  to  make  the  persons  bene- 
ficially interested  parties  to  the  suit.  15  & 
16  Vic.  c-  86,  §  42,  r.  9 ;  but  the  rule  does 
not  apply  where  the  cestui  que  trusts  have 
concurred  in  breaches  of  trust;  Jesse  v. 
Bennett,  6  De  G.,  M.  &  G.  909 ;  2  Jur.  N.  S. 
1426;  and  trustees  will  not  represent  some 
of  the  cestui  que  trusts  in  any  contention 
inter  se,  Hamond  v.  Walker,  3  Jur.  N.  S. 
686,  V.  C.  W. ;  Payne  v.  Parker,  L.  E.  1 
Ch.  Ap.  327;  12  Jur.  N.  S.  221,  L.  JJ.; 
or  wherever  the  trustees'  personal  interest 
might  prevent  them  from  protecting  the 
interests  of  the  cestui  que  trusts;  Read  v. 
Prest.  1  K.  &  J.  183;  Payne  v.  Parker,  L. 
E.  1  Ch.  Ap.  327;  12  Jur.  N.  S.  221,  L.  JJ; 
and  where  a  bill  was  filed  to  set  aside  a 
settlement,  it  was  held  that  sonne  of  the 
persons  beneficially  interested  thereunder 
ought  to  be  parties ;  Read  u.  Prest,  1  K.  & 
J.  183. 
*  See  Guthrie  v.  Morrell,  6  Ire.  Eq.  13. 
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been  dispensed  with.^    Thus,  where  upon  a  bill  brought  against  an    Ch.  V.  §  2. 

assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  perform   ' r ' 

the  covenants,  it  appeared  that  the  assignment  was  upon  trust  for 
such  as  should  buy  the  shares,  the  whole  being  divided  into  900 
shares,  and  an  objection  was  taken  because  the  shareholders  were 
not  parties;  the  objection  was  overruled,  as  the  assignees  by  divid- 
ing the  shares,  had  made  it  impracticable  to  have  them  all  before 
the  Court.^  Formerly,  the  general  rule,  in  cases  where  real  estates 
were  either  devised  or  settled  upon  trusts  for  payment  of  debts  or 
legacies,  was,  that  if  the  persons  to  be  benefited  by  the  produce  of 
the  estate  were  either  named  or  sufficiently  indicated,  then  that 
they  must  be  all  parties  to  any  suit  affecting  the  estate ;  if,  how- 
ever, the  bill  alleged  their  greSt  number  as  a  reason  for  not  making 
them  all  parties,  and  if  the  Court  were  satisfied  that  the  absentees 
were  sufficiently  represented  by  those  who  were  made  parties  to 
the  record,  the  presence  of  all  the  persons  interested  would  be  dis- 
pensed with  ; '  and  upon  the  same  principle,  where  the  trusts  were 
for  the  payment  of  debts  or  legacies  generally,  the  trustees  alone 
were  allowed  to  sustain  the  suit,  either  as  plaintiffs  or  defendants, 
without  bringing  before  the  Court  the  creditors  or  legatees  for  whom 
they  were  trustees ;  *  and  now  it  is  conceived  that  the  Court  would,  in 
such  cases,  generally  allow  the  suit  to  proceed  without  any  of  the 
cestui  que  trusts  being  made  parties,  considering  their  interests  to 
be  sufficiently  represented  by  the  trustees ;  °  except  where  it  might 
require  some  of  the  cestui  que  trusts  to  be  parties,  in  order  to  secure 
the  application  of  the  trust  money.* 

We  have  already  seen,  that  the  30th  Order  of  August,  1841,  did  Incases  of 
not  apply  to  cases  where  a  mortgagee  sought  to  foreclose  the  equity  f"™"™*""- 
of  redemption  of  estates  vested  in  trustees,'  but  that  under  the  rule 
of  the  late  Act  above  referred  to,  where  the  trustees  are  the  persons 
who  would  be  in  possession  of  funds  to  redeem,  they  may  properly 
represent  their  cestui  que  trusts  ;  ^  though,  when  this  is  not  the  case, 
the  cestui  que  trusts,  or  some  of  them,  ought  to  be  parties.^ 

Formerly,  in  such  cases,  the  cestui  que  trusts  were  necessary  In  suits  for 
parties ; "  but  to  a  suit  for  the  execution  of  a  trust  by  or  against  p'^^  prior 
those  claiming  the  ultimate  benefit  of  such  trust,  after  the  satis-  charges; 

1  Seeijost,  266.  6  Stansfield ».  Hobson,  16  Beav.  189.         / 

2  City  of  London  v.  Richmond,  2  Vern.  '  See  Wilton  v.  Jones,  2  Y.  &  C.  244. 
421.   N.  B.  In  that  case  the  original  lessee  8  Hanman  v.  Riley,  9  Hare  App.  40; 
was  considered  a  necessary  party.    Story  Sale  v.  Kitson,  3  De  &.,  M.  &  G.  119;  17 
Eq.  PI.  §  118.  Jur.  170. 

s  Holland  i).  Baker,  3  Hare,  68;  Harri-  9  Goldsmid  v.  Stonehewer,  17  Jur.  199; 

son  V-  Stewardson,  2  Hare,  530 ;  see  Story  9  Hare  App.  38 ;  Davis  v.  Hemingway,  29 

Eq.  PI.  §  150;   Johnson  u.  Candage,  31  Vt.  438. 

Maine,  28.  i"  Osboum  v.  Fallows,  1  E.  :&  M.  741 ; 

4  Ld.  Red.  174 ;  see  Stevenson  «.  Austin,  Calverley  v.  Phelp,  6  Mad.  229 ;  Faithful «. 

3  Met.  474,  480.  Hunt,  3  Anst.  751 ;   Newton  v-  Earl  of 

6  15  &  16  Vic.  c.  86,  §  42,  r.  9;  Morley  Egmont,  4  Sim.  574,  B84;  5  Sim.  130, 135; 

».  Morley,  25  Beav.  253;  and  see  Knight  Coles  ».  Forrest,  10  Beay.  652,  557;  Story 

V.  Pocock,  24  Beav.  436.  Eq.  PI.  §§  206,  207. 
VOL.  I.                                                   17 
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creditors, 
legatees,  or 
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cers, .not 
necessary. 


Where  sub- 
sequently 
Ascertained. 


All  interested 
in  money 
.secured  by 
mortgage, 
necessary 
palties; 


faction  of  prior  charges,  it  was  not  necessary  to  bring  before  the 
Court  the  persons  claiming  the  benefit  of  such  prior  charges  ;  and, 
therefore,  to  a  bill  for  application  of  a  surplus,  after  payment  of 
debts  and  legacies,  or  other  incumbrances,  the  creditors,  legatees, 
or  other  incumbrancers,  need  not  be  made  parties.  And  persons 
having  demands  prior  to  the  creation  of  such  a  trust,  might  enforce 
these  demands  against  the  trustees,  without  bringing  before  the 
Court  the  persons  interested  under  the  trust,  if  the  absolute  dis- 
position of  the  property  was  vested  in  the  trustees.  But  if  the 
trustees  had  no  such  power  of  disposition,  as  in  the  case  of  trustees 
to  convey  to  certain  uses,  the  persons  claiming  the  benefit  of  the 
trust  must  also  be  parties.  Persons  having  specific  charges  on  the 
trust  property  were  also  necessary  parties ;  but  this  would  not 
extend  to  a  general  trust  for  creditors  or  others,  whose  demands 
were  not  specified  in  the  creation  of  the  trust,  as  their  number,  as 
weU  as  the  difiiculty  of  ascertaining  who  may  answer  a  general 
description,  might  greatly  embarrass  a  prior  claim  against  a  trust 
property.^ 

Where,  however,  the  demands  and  names  of  the  creditors,  al- 
though not  actually  specified  at  the  time  of  the  creation  of  the 
trust,  were  subsequently  ascertained  by  their  signing  a  schedule 
to  the  conveyance,  they  became  necessary  parties ;  thus  where  a 
plaintifi"  claiming  an  annuity  charged  upon  an  estate  which  had 
subsequently  been  demised  to  trustees  for  the  benefit  of  such  of 
the  grantee's  creditors  as  should  execute  the  conveyance,  filed  a 
bill,  against  the  grantor  and  the  trustees,  and  one  of  the  creditors 
who  had  executed  the  deed,  and  who  had  obtained  a  decree  in  an 
original  suit,  instituted  by  him  on  behalf  of  himself  and  all  other 
the  creditors  under  the  trust  deed,  praying  an  account  of  what  was 
due  to  him,  and  that  the  priorities  of  himself  and  the  other  cred- 
itors might  be  ascertained,  and  that  he  might  redeem  the  securi- 
ties which  were  prior  to  his  own,  and  have  the  benefit  of  the  decree 
as  to  that  part  of  the  demand  for  which  he  should  not  be  entitled 
to  priority  over  the  trust  deed ;  it  was  held  by  the  V.  C.  of  England, 
that  all  the  creditors  who  had  executed  the  trust  deed  were  neces- 
sary parties ;  and  that,  as  it  was  stated  in  the  bill  that  several  of  the 
creditors  had  executed  the  deed,  and  only  one  was  made  a  party,  the 
defect  appeared  sufiiciently  on  the  face  of  the  bill  to  entitle  the 
defendant  to  take  advantage  of  it  by  demurrer.^ 

Where  the  money  secured  by  a  mortgage  was  subject  to  a  trust, 
a  mortgagor,  or  any  person  claiming  under  him,  seeking  to  redeem 
the  mortgage,  must  make  all  persons  claiming  an  interest  in  the 


1  Ld.  Red.  175;  Story  Eq.  PI.  §  216. 

^  Newton  v.  Earl  of  Egmont,  4  Sim.  574 ; 
vide  etiam,  5  Sim.  130,  S.  C.  S.  P.j  Story 
Eq.  PI.  §§  188, 149.  One  creditor  secured 
in  a  deed  of  trust,  cannot  maintain  a  bill 


for  an  account  of  the  fund  without  making 
all  creditors  who  are  preferred,  and  all  in 
the  same  class  with  him,  parties,  either  as 
plaintiffs  or  defendants.  Murphy  v,  Jack- 
son, 5  Jones  Eq.  (N.  C.)  11. 
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mortgage  money  parties  to  the  suit.  Thus,  where  it  appeared  that 
the  parties  against  whom  the  redemption  was  prayed  were  trustees  ' 
for  a  woman  and  her  children,  the  Lord  Chief  Baron  held,  that  the 
cestui  que  trusts  were  necessary  parties  to  the  suit,  although  under 
the  peculiar  circumstances  of  the  case,  and  to  avoid  delay  and  ex- 
pense, he  recommended  that  a  petition  should  be  presented  on  their 
behalf,  praying  that  their  interests  might  be  protected,  and  directed 
the  cause  to  stand  over  for  that  purpose.'^  And  in  general  it  was 
laid  down  as  a  rule,  that  there  could  be  no  foreclosure  nor  redemp- 
tion unless  all  the  parties  entitled  to  the  mortgage  money  were 
before  the  Court.^  Therefore,  where  a  mortgagee  had  assigned  the 
mortgage  upon  certain  trusts  for  the  benefit  of  his  family,  the  mort- 
gagee, the  trustees,  and  the  cestui  que  trusts,  were  considered  neces- 
sary parties  to  a  bill  to  redeem.'  And  so  where  a  mortgage  term 
had  been  bequeathed  to  trustees,  upon  trust,  to  sell  and  apply  the 
produce  among  the  testator's  twelve  children  and  a  grandchild 
nominatim  ;  it  was  held,  that  all  the  cestui  que  trusts,  interested 
in  the  produce  of  the  term,  were  necessary  parties,  although  they 
were  numerous,  and  the  property  small,  and  although  the  trustees 
had  power  to  give  a  discharge  to  purchasers.* 

Now,  however,  it  has  been  held,  that  in  a  redemption  suit,  where 
the  mortgage  money  is  vested  in  trustees,  the  trustees  represent  the 
cestui  que  trusts  sufficiently  to  protect  the  mortgagor ;  but  that  some 
of  the  cestui  que  trusts  ought  also  to  be  parties,  in  order  to  secure 
the  due  application  of  the  trust  property.^ 

It  was  said  by  Lord  Hardwicke,  that  where  a  mortgagee,  who  has 
a  plain  redeemable  interest,  makes  several  conveyances  upon  trust, 
in  order  to  entangle  the  affair,  and  to  render  it  difficult  for  a  mort- 
gagor, or  his  representatives,  to  redeem ;  it  is  not  necessary  that 
the  plaintiff  should  trace  out  all  the  persons  who  have  an  interest 
in  such  trust,  to  make  them  parties  :  the  persons  having  the  legal 
estate,  however,  must  be  before  the  Court,  and  where  a  mortgagee 
in  fee  has  made  an  absolute  conveyance  with  several  limitations  and 
remainders  over,  the  decree  cannot  be  complete  without  bringing 
before  the  Court,  at  least  the  first  tenant  in  taU,  and  those  having 

and  the  remaiuder-man,  for  they  all  may 
be  interested  in  the  right  of  redemption,  or 
in  talcing  the  accounts.  4  Kent  (11th  ed  ), 
183,- 186. 

8  Wetherell  v.  Collins,  3  Mad.  255 :  Story 
Eq.  PI.  §  192. 

*  Osbourn  v.  Fallows,  1  B.  &  M.  741. 

6  Stansfield  v.  Hobson,  16  Beav.  189 ;  see, 
however,  Morley  v.  Morley,  25  Beav.  263 ; 
and  Emmet  v.  Tottenhatn,  10  Jur.  N.  S. 
1090;  S.  C.  nam.  Tottenham  v.  Emraet,  1.3 
W.  R.  123,  M.  R.,  where  a  person  interested 
in  part  of  the  mortgage  was  held  not  to  be 
a  necessary  party. 


Ch.V.  §2. 


1  Drew  V.  Harman,  5  Price,  319;  Story 
Eq.  PI.  §§  192,  208. 

2  Palmer  v.  Earl  of  Carlisle,  1  S.  &  S. 
423;  Story  Eq.  PI.  182,  et  seq. ;  Large  v. 
Van  Doren,  1  McCavter(N.  J.),  208 ;  Beals 
V.  Cobb,  51  Maine,  348 ;  Osbourn  v.  Fallows, 
1  R.  &  M.  741;  McCall  v.  Yard,  1  Stookt. 
(N.  J.)  358;  4  Kent  (11th  ed.),  185. 

The  general  rule  is,  that  all  persons 
materially  interested  in  the  mortgage,  or 
mortgaged  estate,  ought  to  be  made  par- 
ties to  a  bill  of  foreclosure.  This  will  or- 
dinarily include  the  heir,  or  devisee,  or 
assignee,  and  personal  representatives  of 
the  mortgagor,  and  also  the  tenants  for  life 


but  their 
trustees  now 
protect  the 
mortgagor. 


Where  mort- 


to  embarrass 
mortgagor  in 
redeemmg. 
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intermediate  estates.*  It  seems  that  where  a  mortgage  is  forfeited, 
and  the  mortgagee  exercises  the  legal  rights  he  has  acquired  by  dis- 
posing of,  or  encumbering  the  estate,  and  the  mortgagor  comes  for 
the  redemption,  which  a  Court  of  Equity  gives  him,  it  must  be  upon 
the  terms  of  indemnifying  the  mortgagee  fi-om  all  costs  arising  out 
of  his  legal  acts;  upon  this  principle.  Sir  John  Leadi,  in  the  case  of 
Wetherdl  v.  Collins,^  above  referred  to,  ordered  the  mortgagor  to 
pay  the  costs  of  the  trustees,  and  cestui  que  trust,  who  were  neces- 
sarily brought  before  the  Court  in  consequence  of  the  assignment 
of  the  mortgagee. 

It  seems  formerly  to  have  been  considered  necessary,  that  a 
mortgagee,  who  had  assigned  his  mortgage,  should  be  made  a  party 
to  a  bill  of  redemption ; "  but  the  law  upon  the  point  appears  now 
to  be  otherwise ;  *  and  it  has  been  determined,  that  where  there  has 
been  an  assignment,  even  though  it  was  made  without  the  previous 
authority  of  the  mortgagor,  or  his  declaration,  that  so  much  is  due, 
the  assignee  is  the  necessary  party ;  ^  for  whatsoever  the  assignee 
pays  without  the  intervention  of  the  mortgagor,  he  can  claim  noth- 
ing under  the  assignment  but  what  is  actually  due  between  the 
mortgagor  and  mortgagee.^  Where  a  mortgagor  is  a  party  to  an 
assignment  of  a  mortgage  by  the  mortgagee,  then  it  is  in  fact  a 
new  mortgage  between  the  mortgagor  and  the  assignee,  and  of 
course  the  original  mortgagee  is  not  a  necessary  party  to  a  bill  to 
redeem.  A  mortgagor,  however,  cannot  be  bound  by  any  transac- 
tion which  may  take  place  between  a  mortgagee  and  his  assignee 
without  his  privity ;  if,  therefore,  the  mortgagee,  before  assignment, 
has  been  in  possession,  and  has  received  more  on  account  of  the 
rents  and  profits  than  the  principal  and  interest  due  upon  the 

a  party  to  such  a  bill.  Beals  v.  Cobb,  ubi 
supra.  So  where  a  mortgagee  of  land  who 
has  assigned  his  interest  in  the  mortgage 
since  the  breach  of  the  condition,  may  be 
included  as  a  defendant  in  a  bill  to  redeem ; 
especially  if  it  appears  that  he  is  interest- 
ed in  the  taking  of  the  account.  Doody  v. 
Pierce,  9  Allen,  141.  Where  a  mortgage 
was  assigned  to  secure  a  loan  made  to  the 
assignor,  the  assignor  was  held  to  be  a 
necessary  party  in  a  suit  commenced  by 
the  assignee,  to  foreclose  the  mortgage,  al- 
though the  assignment  was  absolute  in 
terms,  and  expressed  the  payment  of  a 
full  consideration.  Kettle  v.  Van  Dyck,  1 
Salidf.  (N.  Y.)  76;  Brown  v.  Johnson,  53 
Maine,  246;  Hobart  v.  Andrews,  21  Pick. 
627;  ante,  198,  note.  Where  a  mortgagor 
has  assigned  all  his  interest  in  the  estate 
mortgaged,  he  is  not  a  necessary  party  to 
a  bill  in  Equity  to  redeem  by  the  assignee. 
Bailey  B.  Myriok,  36  Maine,  50;  Williams 
V.  Smith,  49  Maine,  564;  Hilton  «.  Lothrop, 
46  Maine,  297. 

6  Chambers  v.  Goldwin,  9  Tes.  265;  see 
Matthews  v.  Walwyn,  4  Sumner's  Ves.  118, 
note  (a). 


1  Yates  1).  Hamly,  2  Atk.  238;  Story  Eq. 
PI.  §§  144-146,  194,  198. 

2  3  Mad.  255. 

s  Anon.,  in  the  Duchy,  2  Ex.  Ca.  Ab. 
B94,  PI.  3. 

^  The  assignee  of  a  mortgage,  who  has 
parted  with  all  his  interest,  and  has  never 
made  himself  liable  for  rents  and  profits, 
should  not  be  made  a  party  to  a  bill  to  re- 
deem the  premises,  unless  he  is  charged 
with  iraud  or  collusion,  or  a  discovery  is 
sought  from  him.  Williams  «  Smith,  49 
Maine,  564.  But  the  mortgagee  is  a  neces- 
sary party  to  a  suit  to  reform  a  mortgage 
deed,  brought  by  a  purchaser  at  a  sale  by 
the  mortgagee.  Haley  v.  Bagley,  37  Mo. 
863. 

^  Chambers  v.  Goldwin,  9  Vesey,  269. 
Where  a  mortgage  has  been  absolutely 
assigned,  it  is  not  necessarj'  to  make  the 
mortgagee  a  party  to  a  bill  brought  by  the 
mortgagor  to  redeem.  Whitney  v.  M' Kin- 
ney, 7  John.  Ch.  144;  Beals  v.  Cobb,  51 
Maine,  348.  But  where  the  mortgagee  has 
merely  given  to  another  a  quitclaim  deed 
of  the  mortgaged  premises,  without  assign- 
ing the  mortgage  debt,  he  must  be  made 
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mortgage,  and  a  bill  is  filed  by  the  mortgagor  against  the  assignee    Ch.  v.  §  2. 
to  have  an  account  of  tbe  overplus,  he  may  make  the  mortgagee  a    '—    y — "-' 
party  to  the  bill,  because  he  is  clearly  accountable  for  the  surplus  but  may  be 
rents  and  profits  received  by  himself^     But  upon  the  principles  accomit  for 
laid  down  by  Lord  Eldon,  in  the  preceding  case,"  it  would  seem,   rents  re- 
that  even  in  that  case  the  assignee  only  would  be  suflScient,  be- 
cause, having  contracted  to  stand  in  the  place  of  the  original  mort- 
gagee, he  has  rendered  himself  liable  to  have  the  account  taken 
fi'om  beginning  to  end,  and  must  be  answerable  for  the  result. 
From  the  same  case  it  appears,  that  although  there  may  have  been 
twenty  mesne  assignments,  the  person  to  whom  the  last  has  been 
made  is  the  only  necessary  ftiirty  to  a  redemption  suit.^ 

Where,  however,  there  are  several  derivative  mortgages,  if  the  Derivatire 
mortgagor  seeks  to  redeem  the  first,  he  must  make  all  the  subse-  ™<>'tgagees. 
quent  mortgagees  parties,  because  they  are  all  interested  in  the 
account.* 

The  rules  regulating  the  practice  of  the  Court  as  to  cestui  que  Persons 
trusts  being  parties  to  suits  relating  to  trust  property,  apply  to  re-  ^"s*^^^ '" 
suiting  trusts  as  weU  as  others.     Thus,  where  there  is  a  grant  or  trusts; 
devise  of  a  real  estate,  either  by  deed  or  will,  and  the  whole  equi- 
table interest  is  not  thereby  granted  or  devised,  there  will  be  a 
resulting  trust  for  the  grantor  or  his  heir  ;  *  and  in  such  case  it  wiU 
be  necessary,  in  a  suit  relating  to  that  estate,  to  bring  the  grantor 
or  his  heir  before  the  Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  charities,  heir  of 
where  a  private  founder  has  appointed  no  visitor,  his  heir-at-law  is  §^^atio 
considered  a  necessary  pai'-ty  to  an  infonnation  for  the  regulation  for  charities, 
of  the  charity,  because  in  such  case  the  heir-at-law  of  a  private 
founder  is  considered  as  the  visitor.    But  in  a  case  of  this  descrip- 
tion the  Com't  refused  to  dismiss  the  information  because  of  his 
absence,  and  directed  an  inquiry  for  him  to  be  made  by  the  Mas- 
ter ;  ^  and   so  in  the  case  of  a  charity,  wherever  it  is  doubtful 
whether  the  heii'  is  disinherited  or  not,  he  must  be  a  party.' 

1  Beals  V.  Cobb,  51  Maine,  348,  350;  473;  Hill  v.  Adams,  2  Atk.  39;  Bishop 
Story  Eq.  Fl.  §  190 ;  Bryant  v.  Erskine,  55  of  Winchester  v.  Beavor,  3  Ves.  315,  316 ; 
Maine,  153,  158.    All  persons  who  have       ante,  194. 

been  so  connected  with  the  mortgages  of  ^  Hobart ».  Abbot,  2  P.  Wms.  693,  anti, 

a  railroad  sought  to  be  redeemed,  as  to  p.  194,  and  notes;  210  and  notes;  Kettle 

render  them  liable  for  income  under  it,  v.  Van  Dyck,  1  Sandf.  (N.  Y.)  76;  Stoiy 

should  be  made  parties  defendant.    Ken-  Eq.  PI.  §  191 ;  Stone  v.  Bartlett,  46  Maine, 

nebeo  and  Portland  R.E.  Co.  ».  Portland  438. 

and  Kennebec  R.R.  Co.,  54  Maine,  173;  5  Ripley  1;.  Waterworth,  7  Sumner's  Ves. 

but  see  Lennon  v.  Porter,  2  Gray,  473,  425,  Perkins's  note  (c),  and  oases  cited;  2 

where  it  was  held  that  a  mesne  assignee  of  Story  Eq.  Jur.  §  lioe  et  seg.,  and  notes ; 

the  mortgage  is  not  a  proper  party  to  a  Scott  v.  Fenhoulett,  1  Bro.  C.  C.  (Perkins's 

bill  to  redeem,  if  he  has  never  received  any  ed.)  70,  note  (a). 

rents  and  profits;  nor,  it  seems,  if  he  hag.  6  Attorney-General  0.  Gaunt,  3  Swan, 

2  Chambers  v.  Goldwin,  9  Ves.  268, 269.  148,  n. 

s  Chambers  «.   Goldwin,   9  Ves.   268 ;  '  Attorney-General  v.  Green,  2  Bro.  C. 

Story  Eq.  PI.  §  189;  Bryant  v.  Erskine,  55       C.  495;   see  aniR^  p.  229;   Order  XXXI. 
Maine,  153, 158;  Lennon  v.  Porter,  2  Gray,       August,  1841;  see  Story  Eq.  PI.  §  180. 


262 


OF   PARTIES   TO  A   SUIT. 


Ch.V.  §2. 


necessary  in 
bills  by 
specialty 
creditors, 
but  not  to  re- 
coyer  arrears 
of  annuity ; 


where  juris- 
diction drawn 
from  Courts 
of  Law; 


to  establisli 
a  custom, 


or  a  modus. 


Where  owner 
of  inheritance 
notnecessary. 


In  suits  to 
settle  boun- 
daries; 


Wherever  a  real  estate  is  to  be  recovered,  or  a  right  is  sought 
to  be  established,  or  a  charge  raised  against  real  estate,  it  is  neces- 
sary that  the  person  or  persons  entitled  to  the  inheritance  should 
be  before  the  Court.^  Upon  this  principle  it  is,  that  in  a  bill  by  a 
specialty  creditor,  to  obtain  payment  of  his  demand  out  of  the  real 
estate  of  his  debtor,  the  heir,  as  well  as  the  executor,  is  a  necessary 
party .^  "Where,  however,  the  arrears  of  an  annuity,  charged  upon 
real  estates,  are  sought  to  be  recovered,  Lf  the  arrears  are  such  only 
as  were  due  in  the  lifetime  of  the  ancestor,  it  will  be  sufficient  to 
make  his  personal  representative  a  party,  but  for  any  arrears  after 
his  death,  the  heir  must  be  a  party .° 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is  drawn 
from  the  Courts  of  Common  Law,  in  order  to  establish  a  right 
against  a  person  having  a  limited  estate  in  land  or  other  heredita- 
ments ;  and  it  is  in  such  cases  always  held  necessary  to  have  the 
owner  of  the  inheritance  before  the  Court.  Thus,  where  a  bill  was 
filed  to  establish  a  custom  whereby  the  owners  and  occupiers  of 
certain  lands  were  obliged  to  keep  a  bull  and  a  boar  for  the  use  of 
the  inhabitants  of  the  parish,  it  was  held  that  a  custom  which  binds 
the  inheritance  of  lands  can  never  be  established  in  a  Court  of 
Equity  unless  the  owners  of  the  inheritance  are  parties,  and  that 
the  master  and  fellows  of  Queen's  College,  who  were  the  owners, 
ought  to  have  been  there.*  And  so,  where  a  man  prefers  a  bill  to 
establish  a  modus  against  a  lessee  of  an  impropriator,  he  must 
make  the  owner  of  the  impropriation  a  party .^  Upon  the  same 
principle,  where  a  bill  was  filed  to  establish  a  modus  against  an 
ecclesiastical  rector  or  a  dean  and  chajpter,  as  impropriators,  the 
ordinary  and  patron  were  considered  necessary  parties.^ 

It  is  to  be  observed,  that,  to  render  the  owner  of  the  inheritance 
necessary,  the  object  of  the  suit  must  be  to  bind  the  inheritance  ; 
if  that  is  not  the  case,  and  the  relief  sought  is  merely  against  the 
present  incumbent,  the  owner  of  the  inheritance,  if  made  a  party, 
may  demui-.' 

In  the  case  of  Penn  v.  Lord  Baltimore^  which  was  a  suit  for  a 


1  See  New  Englandj&c,  Bank  v.  New- 
port Steam  Factory,  6  R.  I.  154. 

2  But  where  the  bill  is  filed  by  the  credit- 
ors for  the,  purpose  of  making  their  debts 
out  of  real  estate  specifically  charged  by 
the  testator  with  the  payment  of  them, 
the  heirs- at-law  are  not  necessary  parties. 
Smith  V.  Wycofl;  11  Paige,  49.  But  in  such 
a  case,  all  the  creditors,  whose  debts  are 
charged  upon  the  land,  should  be  made  par- 
ties if  they  are  named  in  the  will,  and  whose 
debts  are  still  due.    Ibid. 

s  Weston  ».  Bowes,  9  Mod.  309 :  Story 
Eq.  PI.  §  181.  ■' 

*  Spendler  i).  Potter,  Bunb.  181. 
5  Glanyil  v.  Trelawney,  Bunb.  70. 


6  Gordon  v.  Simpkinson,  11  Vesi  609; 
Cook  ».  Butt,  e  Mad.  53;  Hales  K.  Pom- 
fret,  Dan.  142;  DeWhelpdale  );.Milburn, 
5  Pri.  485. 

'  Williamson  «.  Lord  Lonsdale,  Dan.  Ex. 
171;  Markham  v.  Smith,  11  Pri.  126;  and 
see  further,  as  to  suits  relating  to  tithes'. 
Day  v  Drake,  3  Sim.  64, 82 ;  Fetch  v.  Dal- 
ton,  8  Pri.  9;  Leathes  «.  Newit,  8  Pri.  562; 
Bennett  ii.  Skeffington,  4  Pri.  143;  Tooth 
V.  The  Dean  and  Chapter  of  Canterbury, 
3  Sim.  49;  Cuthbertu.  Westwood,  Gilb.  Eq. 
Rep.  230;  16  Vin.  Ab.  Party,  B.  255,  PI. 
58.  .11 

8  1  Ves.  Sen.  444,  449. 
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specific  performance  of  an  agreement  respecting  the  boundaries  of    Ch.  T.  §  2. 

two  pro^^nces  in  America,  it  was  considered  unnecessary  to  make   ^'^ r ' 

the  planters,  tenants,  or  inhabitants  within  the  districts,  parties  to 
the  suit.  The  objection  taken  was  upon  the  ground  that  their 
privileges,  and  the  tenure  and  law  by  which  they  held,  might  not 
be  altered  without  their  consent ;  but  Lord  Hardwioke  overruled 
the  objection,  saying,  "  Consider  to  what  this  objection  goes ;  in 
lower  instances,  in  the  case  of  manors  and  honors  in  England 
which  have  different  customs  and  by-laws  frequently  ;  yet,  though 
different,  the  boundaries  of  these  manors  may  be  settled  in  suit 
between  the  lords  of  these  manors  without  making  the  tenants 
parties,  or  may  be  settled  1^  agreement,  which  this  Court  will 
decree,  without  making  the  tenants  parties ;  though  in  case  of 
fraud,  collusion,  or  prejudice  to  the  tenants,  they  wUl  not  be 
bound." 

And  in  general,  it  may  be  stated  as  a  rule,  that  occupjdng  tenants  in  suits  for 
under  leases,  or  other  persons  claiming  under  the  possession  of  a         ' 
party  whose  title  to  real  property  is  disputed,  are  not  deemed  nec- 
essary parties ;  though  if  he  had  a  legal  title,  the  title  which  they 
may  have  gained  from  him  cannot  be  prejudiced  by  any  decision 
on  his  rights  in  a  Court  of  Equity  in  their  absence ;  and  though,  if 
his  title  was  equitable  merely,  they  may  be  affected  by  a  decision 
against  that  title.     Sometimes,  however,  if  the  existence  of  such  decree  -with- 
rights  is  suggested  at  the  hearing,  the  decree  is  expressly  made  to  t^e  nghte 
without  prejudice  to  those  rights,  or  otherwise  qualified  according  of  others, 
to  circumstances.     If,  therefore,  it  is  intended  to  conclude  such 
rights  by  the  same  suit,  the  persons  claiming  them  must  be  made 
parties  to  it ;  and  where  the  right  is  of  a  higher  nature,  as  a  mort- 
gage, the  person  claiming,  as  we  have  seen,  is  usually  made  a  party .^ 
And  where  a  tenant  in  common  had  demised  his  undivided  share  Lessee,  when 
for  a  long  term  of  years,  the  lessee  was  held  a  necessary  party  to  a  party^  i^'^ 
bill  for  a  partition,  because  he  must  ioin  in  the  conveyance,  and  his  cases  of  par- 
1  J       j\.  v  *   2  J'  '  tition. 

lessor  was  ordered  to  pay  his  costs.'' 

The  same  principle  which  renders  it  necessary  that  the  owner  of  Lord  of  the 
the  inheritance  should  be  before  the  Court,  in  all  cases  in  which  a  necessary 
right  is  to  be  established  against  the  inheritance,  requires  that,  in  if  question  is 

°  .  ,  ....  ,      _        _       ,  .      i  .         whether  land, 

cases  where  there  is  a  dispute  as  to  whether  land  in  the  occupation  is  copyhold; 
of  a  defendant  is  freehold  or  copyhold,  the  lord  of  the  manor 
should  be  a  party.  Thus,  where  a  plaintiff,  by  his  bill,  pretended 
a  title  to  certain  lands  as  freehold,  which  lands  the  defendant 
claimed  to  hold  by  copy  of  Court  roll  to  him  and  his  heirs,  and 
prayed  in  aid  the  lord  of  the  manor,  but  nevertheless,  the  plaintiff 

1  Ld.  Red.  175.  before  he  demised  it,  and  continued  after- 

2  Cornish  «.  Gest,  2  Cox,  27.  A  land-  wards,  without  joining  his  tenant  as  a  co- 
lord  cannot  maintain  a  bill  in  Equity  to  plaintiff.  Ingraham  v.  Dunnell,  B  Met.  118. 
suppress  a  nuisance  caused  to  his  property 
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served  the  defendant  with  process  to  rejoin,  without  making  the 
lord  of  the  manor  a  party ;  it  was  ordered,  that  the  plaintiff  should 
proceed  no  more  against  the  defendant  before  he  should  have  called 
the  lord  in  process.'' 

For  a  similar  reason  it  is  held,  that  where  a  bill  is  brought  for 
the  suiTender  of  a  copyhold  for  lives,  the  lord  must  be  made  a 
party ;  because,  when  the  surrender  is  made,  the  estate  is  in  the 
lord,  and  he  is  under  no  obhgation  to  regrant  it ;  but  it  is  other- 
wise in  the  case  of  copyholders  of  inheritance,  there  the  lord  need 
not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rule  which  has 
been  before  laid  down,^  with  regard  to  the  persons  to  be  made 
parties  as  being  interested  in  the  inheritance  of  an  estate,  prevails 
equally  in  the  case  of  adverse  interests,  as  in  that  of  concurrent 
interests  with  the  plaintiffs.  This  rule  is,  that  wherever  the  inheri- 
tance to  a  real  estate  is  the  subject-matter  of  the  suit,  the  first 
person  in  being  who  is  entitled  to  an  estate  of  inheritance  in  the 
property,  and  all  others  having  intermediate  interests  must  be 
defendants.  Thus  it  is  held  necessary,  in  order  to  obtain  a  com- 
plete decree  of  foreclosure,  in  cases  where  the  equity  of  redemption 
is  the  subject  of  an  entail,  that  the  first  tenant  in  tail  of  the  equity 
of  redemption  should  be  before  the  Court.' 

It  appears  to  have  been  held  formerly,  that  a  decree  of  fore- 
closure against  a  tenant  for  life  would  bar  a  remainder-man,*  but 
it  is  now  settled,  that  not  only  the  tenant  for  Ufe,  but  the  person 
having  the  next  vested  estate  of  inheritance,  must  be  parties;^ 
and  the  same  rule  applies  to  all  cases  where  a  right  is  to  be  estab- 
lished, or  a  charge  raised  against  real  estates  which  are  the  subject 
of  settlement. 

A  plaintiff,  however,  has  no  right  to  bring  persons  in  the  situa- 
tion of  remainder-men  before  the  Court  in  order  to  bind  their 
rights,  upon  a  discussion  whether  a  prior  remainder-man,  under 
whom  he  claims,  had- a  title  or  not,  merely  to  clear  his  own  title  as 
between  him  and  a  purchaser.  This  was  decided  in  Pelham  v. 
Gregory,^  before  Lord  Northington;  in  which  case  the  question 
arose  on  the  title  to  certain  leasehold  estates,  which  were  limited 
in  remainder,  after  Umitations  to  the  Duke  of  Newcastle  and  his 
sons,  to  the  first  and  other  sons  of  Mr.  Henry  Pelham  in  tail,  and 


1  Cited  in  Lucas  v.  Arnold,  Gary.  Eep. 
81;  16  Tin.  Ab.  tit.  Party,  B.  253;  PI.  46. 

2  Ante,  pp.  219,  220,  and  cases  cited. 

8  Reynoldson  v.  Perkins,  Arab.  664; 
Story  Eq.  PI.  §§  144, 198;  and  see  Pendle- 
ton V.  Kooth,  1  GifF.  86 ;  5  Jur.  N.  S.  840. 

*  Roscarrick  ti.  Barton,  1  Ch.  Ca.  217; 
but  it  may  be  doubted  whether,  in  this 
case,  it  was  intended  to  lay  down  such  rule. 


s  Sutton  V.  Stone,  2  Atk.  101.  If  the 
mortgage  consists  of  a  reversion  or  re- 
mainder, subject  to  an  estate  for  life,  it 
may  be  foreclosed;  but  the  estate  of  the 
tenant  for  life  would  not  be  affected,  and 
he  would  have  no  interest  in  the  foreclo- 
sure.   Penniraau  v.  Hollis,  13  Man.  429. 

6  1  Eden,  518;  5  Bro.  P.  C.43B,  S.  C. 
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to  -which  the  plaintiff,  Lady  Catherine  Pelham,  claimed  to  be  abso-    Ch.  T.  §  2. 

lutely  entitled  on  the  death  of  the    Duke,  as  administratrix  to   " y ' 

Thomas  Pelham,  the  son  of  Mr.  Henry  Pelham,  the  first  tenant  in 
tail  who  had  come  into  being.  The  plaintiff,  in  order  to  have  this 
question  decided  against  Lord  Vane  and  Lord  Darlington,  who 
were  subsequent  remainder-men  in  tail,  contracted  to  sell  the  es- 
tate, subject  to  the  Duke's  life-estate,  and  to  the  contingency  of  his 
having  sons,  to  the  defendant  Gregory,  and  brought  a  bill  against 
him  for  a  specific  performanoej  to  which  she  made  Lord  Vane  and 
Lord  DarUngton  parties ;  but  Lord  Northington  dismissed  the  bill 
with  respect  to  Lord  Vane  and  Lord  Darlington,  and  the  reason 
his  Lordship  gave  for  dismissing  the  bill  against  the  two  latter,  as 
expressed  in  his  decree,  was,  "  that  they  being  remainder-men  after 
the  death  of  the  Duke  of  ISTewcastle,  if  he  should  die  without  issue, 
their  claims  were  not  within  his  cognizance  to  determine,  and  the 
plaintiff  had  no  right  to  bring  them  into  discussion  in  a  Court  of 
Equity."  From  this  decree  there  was  an  appeal  to  the  House  of 
Lords,  and  although  they  decreed  Gregory  to  perform  his  contract, 
they  afiirmed  the  dismissal  against  Lord  Vane  and  Lord  Darling- 
ton.^ In  D&oonsher  v.  Newenham,^  Lord  Redesdale,  after  stating 
the  above  case  and  decision,  says,  "  I  take  this  to  be  a  decisive  au- 
thority, and  if  the  books  were  searched,  I  have  no  doubt  many 
other  cases  might  be  found  where  bills  have  been  dismissed  on  this 
ground." 

The  owner  of  the  first  estate  of  inheritance,  however,  is  sufficient  Persons  in 
to  support  the  estate,  not  only  of  himself,  but  of  everybody  in  re-  after'firsr 
mainder  behind  him  ; "  therefore,  where  a  tenant  in  tail  is  before  fstate  of 
the  Court,  all  subsequent  remainder-men  are  considered  unneces-  unuecessaiy; 
sary  parties.     This  is  by  analogy  to  the  rule  at  Law,  according  to 
which  there  is  no  doubt  that  a  recovery  in  which  a  remainder-man 
in  tail  was  vouched,  might  bar  all  remainders  behind.* 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is  no  unless  nature 
occasion  for  a  subsequent  remainder-man  being  a  party  to  a  bill  of  ^oub^. 
foreclosure,  yet  where  it  is  doubtful  whether  a  particular  party  has 
an  estate  tail  or  not,  the  person  who  has  the  first  undoubted  vested 
estate  of  inheritance  ought  to  be  a  party ;  ^  and  so,  where  the  first  or  first  tenant 
tenant  in  tail  was  a  lunatic,  the  remainder-man  was  held  to  be  a  i^*^;^^ 
proper  party.^ 

It  is  necessary,  however,  in  cases  of  this  sort,  not  only  that .  he,  tenant  for** 


Ufe. 


1  3  Bro.  P.  C.  ed.  Toml.  204.  in  tail,  see  S.  C  in  the  Court  below.    10 

2  2  Sch.  &  Lef.  210.  Beav.  101;  10  Jur.  1020. 

s  Eeynoldson  v.  Perkins,  Arab.  664;  but  *  Per  Lord  Eldon,  in  Lloyd  i).  Johnes,  9 

this  rule  does  not  apply  to  a  Sootoh  entail ;  Ves.  64 ;  see  also  Gifford  v.  Hort,  1  Sch.  & 

Pordyce  v.  Bridges,  2  Phil.  497,  506;  2  C.  Lef.  386;  Story  Eq.  PI.  §§  144, 145. 
P.  Coop.  t.  Cott.  .326,  334;  and  as  to  the  6  Powell  Mort.  975  a. 

effect  of  a  decree  against  an  infant  tenant  8  Singleton  v.  Hopkins,  1  Jur.  N.  S.  1199 

V.  C.  S. 
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Ch.V.  §2. 


Contingent 
remaiuder- 


Trastees  to 
preserve,  &o. 

Executory 
devisees. 


Intermediate 
remainder- 
man coming 
into  being 
after  bill  filed. 


Effect  of 
tenant  in  tail 
dying  during 
suit,  without 
issue. 


Formerly  all 
persons  liable 
to  contribute 
to  plaintiff's 
claim  were 
necessaij'. 


who  has  the  first  estate  of  inheritance  should  be  before  the  Court, 
but  that  the  intermediate  remainder-men  for  life  should  be  parties.^ 
The  same  rule  will,  as  we  have  seen  before,  apply,  where  the  inter- 
mediate estate  is  contingent  or  executory,  provided  the  person  to 
take  is  ascertained ;  although  where  the  person  to  take  is  not  ascer- 
tained, it  is  sufficient  to  have  before  the  Court  the  trustees  to  sup- 
port the  contingent  remainders,  and  the  person  in  esse  entitled 
to  the  first  vested  estate  of  inheritance.^  Executory  devises  to 
persons  not  in  being  may,  in  like  manner,  be  bound  by  a  decree 
against  a  vested  estate  of  inheritance ;  but  a  person  claiming  under 
limitations  by  way  of  executory  devise,  not  subject  to  any  preced- 
ing vested  estate  of  inheritance  by  which  it  may  be  defeated,  must 
be  a  party  to  a  bill  affecting  his  right ;  ^  and  in  general,  where  a 
person  is  seised  in  fee  of  an  estate,  having  that  seisin  liable  to  be 
defeated  by  a  shifting  use,  conditional  limitation,  or  executory  de- 
vise, the  inheritance  is  not  represented  in  Equity  merely  by  the 
person  who  has  the  fee  liable  to  be  defeated,  but  the  persons  claim- 
ing in  contingency  upon  the  defeat  of  the  estate  in  fee  are  neces- 
sary parties.^ 

If  after  a  cause  has  proceeded  a  certain  length,  an  intermediate 
remainder-man  comes  into  esse,  he  must  be  brought  before  the 
Court  by  supplemental  bill ;  °  and  so,  if  first  tenant  in  tail,  who 
is  made  a  party  to  a  suit,  dies  without  issue  before  the  termination 
of  the  suit,  according  to  the  constant  practice  of  the  Court,  the 
suit  is  proceeded  with  against  the  next  tenant  in  tail,  as  if  he  had 
been  originally  a  party ;  and  this  is  done  by  means  of  a  supple- 
mental bill  or  order.'  It  seems  also  clear,  that  if  a  tenant  in  tail 
is  plaintiff  in  a  suit,  and  dies  without  issue,  the  next  remainder- 
man in  tail,  although  he  claim  by  new  limitation,  and  not  through 
the  first  plaintiff  as  his  issue,  is  entitled  to  continue  the  suit  of  the 
former  tenant  in  tail  by  supplemental  bill,  and  to  have  the  benefit 
of  the  evidence  and  proceedings  in  the  former  suit.' 

The  general  rule  requiring  all  persons  interested  in  resisting  the 
plaintiff's  demands  to  be  brought  before  the  Court  as  defendants, 
in  order  to  give  them  an  opportunity  of  litigating  the  claim  set  up, 
formerly  rendered  it  imperative,  wherever  more  than  one  person 
was  liable  to  contribute  to  the  satisfaction  of  the  plaiatiff's  claim, 

238;  Pickford  v.  Brown,  1  K.  &  J.  643; 
Jebb  V.  Tugwell,  20  Beav.  461. 

6  Cresswell  v.  Bateman,  6  W.  K.  220,  V. 
C.  K. 

'  Lloyd  V.  Johnes,  9  Ves.  59;  Story  Eq. 
PI.  §§  144, 146,  and  notes;  Dendy  v.  Deii- 
dy,  5  W.  R.  221,  V.  C.  W. ;  Williiims  v. 
Williams,  9  W.  R.  296,  V.  C.  K.;  Ward 
w  Shakeshaft,  7  Jur.  N.  S.  1227;  10  W.  K. 
6,  V.  C.  K;  see,  however,  Lowe  ».  Watson, 
1  Sm.  &  G.  123;  Jackson  v.  Ward,  1  Giff. 
80;  6  Jur.  N.  S.  782. 


1  Per  Lord  Eldon,  in  Gore  v.  Stacpoole, 
1  Dow.  18,  82;  4  Kent  (11th  ed.),  186; 
Penniman  v.  HoUis,  13  Mass.  429. 

2  Lord  Cholmondeley  w.  Lord  Clinton,  2 
J.  &  W.  7,  and  133;  Hopkins  v.  Hopkins, 
1  Atk.  590. 

8  Ld.  Red.  174. 

4  Goodessi).  Williams,  2  Y.  &  C.  598; 
7  Jur.  1123. 

«  Ld.  Red.  174;  Per  Lord  Eldon,  in 
Lloyd  V.  Johnes,  9  Ves.  59;  15  &  16  Vic. 
c.  86,  §  52;  Fullerton  v.  Martin,  1  Drew. 
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that  they  should  all  have  been  made  parties  to  the  suit.^    This    Ch.  V.  §  2. 

application,  however,  of  the  general  rule  has  been  materially  modi-   " 1 ' 

fied  by  the  32d  Order  of  August,  1841,^  which  provides  that,  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  nec- 
essary to  bring  before  the  Court,  as  parties  to  a  suit  concerning 
such  demand,  all  the  persons  liable  thereto  ;  but  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 

It  will,  however,  be  necessary  shortly  to  state  what  was  the  Former 
practice  previous  to  this  Order,  inasmuch  as  it  will  still  apply  to  ^'*°  "^' 
all  cases  not  brought  precisely  within  its  terms.  In  the  case  of 
Madox  V.  Jackson^  Lord  Hardwicke  said :  "  The  general  rule  of 
the  Court  to  be  sure  is,  where  a  debt  is  joint  and  several,  the  plain- 
tiff must  bring  each  of  the  debtors  before  the  Court,  because  they 
are  entitled  to  the  assistance  of  each  other  in  taking  the  account. 
Another  reason  is,  that  the  debtors  are  entitled  to  a  contribution, 
where  one  pays  more  than  his  share  of  the  debt ;  *  a  further  reason 
is,  if  there  are  different  funds,  as  where  the  debt  is  a  specialty, 
and  he  might  at  Law  sue  either  the  heir  or  executor  for  satisfaction, 
he  must  make  both  parties,  as  he  may  come  in  the  last  place  upon 
the  real  assets ;  ^  but  there  are  exceptions  to  this,  and  the  excep- 
tion to  the  first  rule  is,  that  if  some  of  the  obligors  are  only  sure- 
ties, there  is  no  pretence  for  the  principal  in  the  bond  to  say,  that 
the  creditor  ought  "  to  bring  the  surety  before  the  Court,  unless  he 
has  paid  the  debt."  °  It  may  here  be  observed,  that  by  the  terms 
of  the  Order,  no  distinction  is  made  between  principals  and  sure- 
ties, so  that  it  would  appear  as  if  the  plaintiff  might  file  his  bill 
against  one  or  more  of  the  sureties,  without  making  the  principal 
a  party  to  the  suit.  In  Allen  v.  Houlden^  however,  where  one  of 
two  sureties  who  had  joined  the  principal  debtor  in  a  bond,  filed  a 
bill  to  set  aside  the  transaction  on  the  ground  of  fraud,  and  prayed 
an  account  of  the  payments  made  in  respect  of  the  bond ;  Lord 
Langdale  M.  R.  held,  that  notwithstanding  the  order,  the  prin- 
cipal debtor  and  co-surety  were  necessary  parties.  And  so,  in 
Pinhus  V.  Peters,^  where  the  plaintiff  alleged  that  he  had  accepted 
bills  of  exchange  without  consideration,  and  that  he  had  been  sued 
upon  them,  and  by  his  bill  prayed  relief  against  the  drawer  and 
the  holder,  without  making  a  person  to  whom  the  drawer  had  in- 

1  Jackson    ».  Rawlins,  2   Vera.    195;  6  story  Eq.  PI.  §  169. 
Eriokson  «.  Nesmitli,  46  N.  H.  371 ;  Had-  6  jaa. 

ley  «.  Russell,  40  N.  H.  109;  see  Ferrer  v.  '6  Beav.  148;   and  see  also  Lloyd  v. 

Barrett,  4  Jones  Eq.  (N.  C.)  455;  Hart  v.  Smith,  13  Sim.  457;  7  Jur.  460;  Pierson 

Coffee,  4  Jones  Eq.  (N.  C.)  321;   Young  «.  Barclay,  2  De  G.  &  S.  746.    But  it  seems 

!).  Lyons,  8  Gill,  162.               ^  that  one  of  the  makers  of  a  joint  and  sev- 

2  Gen.  Ord.  VII.  2.  eral  promissory  note  mny  be  sued  without 
s  3  Atk.,  106;  Bland  v.  Winter,  1  S.  &  the  others.    Mclntyre  v.  Connell,  1  Sim. 

S.  246;  Collins  v.  Griffith,  2  P.  Wms.  313.       N.  S.  225,  241. 
i  Erickson  v.  Nesmith,  46  N.  H.  371.  8  5  Beav.  253,  260. 
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Ch.V.  §  2.     dorsed  the  bill  a  party,  Lord  Langdale  held,  that  as  there  was  an 

' » ■   allegation  that  the  holder  of  the  bills  was  a  trustee  as  well  for  the 

drawer  as  also  for  the  indorsee,  such  intervening  indorsee  was  a 
necessary  party  to  the  suit. 
In  cases  of  Before  this  order  it  was  held  that  all  trustees  implicated  in  a 

tmst"^  °^  breach  of  trust  were  necessary  parties  to  a  suit  complaining  of  the 
Ord.Vll.  r.  2.  breach  of  trust ;  ^  but  since  the  Order  it  has  been  held,  that  where 
a  breach  of  trust  has  been  committed  by  several  trustees,  the  cestui 
que  trusts  may  proceed  against  one  trustee,  in  the  absence  of  the 
others."  But  it  must  not  be  supposed  that,  in  every  case  in  which 
a  breach  of  trust  has  been  committed,  the  cestui  que  trusts  can 
arbitrarily  select  any  one  trustee,  and  charge  him  as  for  a  breach  of 
trust,  whatever  the  nature  of  the  complaint  may  be.  "  Take  for 
example,"  said  Sir  James  Wigram  V.  C.  in  the  case  of  Shipton  v. 
Eawlins,'  "  the  case  of  one  of  two  trustees  acting  alone,  and  re- 
ceiving the  whole  trust  moneys,  and  investing  them  in  his  own 
name ;  that  might  be  a  breach  of  trust  per  se ;  for  the  cestui  que 
trusts  had  a  right  to  require  each  trustee  to  have  a  hold  upon  the 
trust  fund;  and,  if  a  loss  resulted,  the  non-acting  trustee  might  be 
liable  for  it.  But  if  the  fund  were  safe,  though  irregularly  stand- 
ing in  the  name  of  the  trustee  only,  I  cannot  think  this  Order 
would  entitle  the  plaintiff  to  sue  the  trustee  who  had  not  acted, 
separately  from  the  other.  The  case  of  Walker  v.  Symonds,*  as 
explained  in  Munch  v.  Gocherell^  shows  that  all  the  trustees  are, 
prima  facie,  necessary  parties  to  a  suit  complaining  of  a  breach  of 
trust,  although  execution  might  be  taken  out  against  one  only." 
There  is  no  clear  principle  laid  down  in  the  cases  determining 
where  all  the  trustees  are  necessary  parties,  and  where  one  may  be 
proceeded  against  without  the  others.  The  Court  appears  rather 
to  have  exercised  a  discretion,  and  to  have  allowed  the  Order  to 
apply  or  not  as,  under  the  circumstances,  the  justice  of  the  case 
required.' 

It  is  to  be  observed,  however,  that  the  Order  does  not  apply  to 
vnT 2*^068  '^^^^  where  the  general  administration  of  the  estate  is  sought ; ' 
not  apply.       nor  where  accounts  of  the  trust  fund  have  to  be  taken ; "  and  it 

1  Walker  «.  Symonds,  3  Swanst.  75;  C.  were  required  to  be  parties,  see  Shipton  v. 
P.  Coop.  509-512,  574;  Munch  i>.  Cocker-  Rawlins,  4  Hare,  619;  Fowler  «.  Rsynal, 
ell,  8  Sim.  219,  231;  C.  P.  Coop.  78;  n.  2  De  G.  &  S.  749;  13  Jur.  650,  n.;  and 
(d);  Perry  v.  Knott,  4  Beav.  179;  181.  see  Reporter's  note,  24  Beav.  99;  Lewin  v. 

2  Perry  i).  Knott,  5  Beav.  293 :  Kellaw'ay  Allen,  8  W.  R.  603,  V.  C.  W. 

«.  Johnson,  6  Beav.  319;  6  Jur.  751;  At-  7  Hall  v.  Austin,  2  Coll.  570;  10  Jur. 

torney-General  u.   Corp.   of  Leicester,   7  452 ;  Biggs  j).  Penu,  4  Hare,  469 ;  9  Jur. 

Beav.  176;   Strong  u.   Strong,  18  Beav.  368;  Chancellor   v.   Morecraft,  11    Beav. 

408;  Attorney-General  B.  Pearson,  2  Coll.  262 ;  Penny  ».  Penny,  9  Hare,  39;  15  Jar. 

581;  10  Jur.  651;  Norris  v.  Wright,  14  445. 

Beav.  310.  8  Devaynes  «.  Robinson,  24  Beav.  86; 

8  4  Hare,  623.  3  Jur.  N.  S.  707;  Coppard  v.  Allen,  10 

*  8  Swanst.  76.  Jur.  N.  S.  622;  12  W.  B.  943,  L.  .TJ.;  2 
«  8  Sim.  219,  281.  De  G.,  J.  &  S.  173;  and  see  Fletcher  ». 

•  For  cases   in  which  all  the  trustees  Gibbon,  23  Beav.  212. 
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has  been  held,  that  where  one  trustee  files  a  bill  against  a  eo-trus-    Ch.  v.  §  2. 

tee  who  has  been  guilty  of  a  breach  of  trust,  in  which  some  of  the  " y — ■ — ' 

cestui  que  trusts  have  concurred,  they  are  necessary  parties  not- 
withstanding the  Order.^  So,  also,  in  a  suit  for  the  recovery  of  a 
partnership  debt,  against  the  executors  of  a  deceased  partner,  the 
surviving  partner  is  a  necessary  party .^  And  it  is  also  to  be  ob- 
served, that  where  the  plaintiff  has  made  several  persons  jointly 
liable  parties,  he  cannot  afterwards  waive  the  reUef  against  some, 
and  take  a  decree  at  the  hearing  against  others.' 

The  Order  does  not  apply  to  any  case  where  the  demand  is  not  old  practice 
joint   and   several ;   and,  therefore,  where  there  is   only  a  joint  ^wedX 
demand,  the  old  practice  continues,  and  all  the  persons  Uable  mand  is  only- 
must  be  made  parties.     Th9s,  if  there  be  a  demand  against  a  ^°™  '  -      . 
•r  '  _      _  f  cases  of  part- 

partnership  firm,  all  the  persons  constitutmg  that  firm  must  be  neiship. 

before  the  Court ;  and  if  any  of  them  are  dead,  the  representatives 
of  the  deceased  partners  must  be  likewise  made  parties.*  And 
where  a  bill  was  filed  by  the  captain  of  a  ship,  against  the  personal 
representative  of  the  survivor  of  two  partners,  who  were  joint 
owners  of  the  ship,  for  an  account  and  satisfaction  of  his  demand, 
it  was  held  that  the  suit  was  defective,  because  the  representatives 
of  the  other  partner,  who  might  be  interested  in  the  account, 
were  not  before  the  Court ;  although,  as  the  demand  would  have 
survived  at  Law,  the  case  there  might  have  been  different.^ 

Although,  even  before  the  32d  Order  of  August,  1841,^  it  was   Owner  of 
not  generally  necessary,  in  a  suit  against  the  principal,  to  make  estate 
the  surety  a  party,  yet,  where  a  person  had  executed  a  conveyance,  collateral 
or  created  a  charge  upon  his  own  estate,  as  a  collateral  security  necess^ 
for  another,  he  became  a  necessary  party  to  a  suit  against  the  party  to 
principal.     This  appears  to  have  been  the  result  of  the  detennina-  prin^^' 

1  Jesse  V.  Bennett,  6  De  G.,  M'N.  &  G.  another  partner fi-omwhom  no  discovery 
609;  2  Jut.  N.  S.  1125;  Williams  v.  Allen,  is  sought,  and  against  whom  no  relief  is 
29  Beav.  292 ;  Roberts  ».  Tunstall,  4  Hare,  prayed,  is  neither  a  necessary  nor  a  proper 
261.  pHrtv.     Randolph  «.  Daly,  1  C.  E.  Green 

2  Hills  V.  M'Eae,  9  Hare,  297.  (N.  J.),  313. 

s  Fussell  V.  El  win,  7  Hare,  29;  13  Jur.  ^  Pierson  v.  Robinson,  3  Swan.  139,  n.; 

333;  The  London  Gas  Light  Company  v.  Scholefield  v.  Henfield,  7  Sim.  667;  Story 

Spottiswoode,  14  Beav.  264.  Eq.  PI.  §  194;    Wells  v.  Strange,  5  Geo. 

*  Story  Eq.  PI.  §§  166-168;  Moffat  v.  22.  So  where  a  bill  is  brought  to  recover 
Farquharson,  2  Bro'.  C.  C.  (Perkins's  ed.)  a  debt  agaiust  the  estate  of  a  deceased 
338,  and  notes;  Story  Partn.  §  449;  1  partner,  the  other  partners  are  proper 
Story  Eq.  Jur.  §  466 ;  Cox  v.  Stephens,  9  and  necessary  parties.  Vose  v.  Phil- 
Jur.  N.  S.  1144;  11  W.  R.  929,  V.  C.  K.:  brook,  3  Story,  335.  So  to  a  bill  seek- 
and  see  Atkinson  v.  Mackreth,  L.  R.  2  Eq.  ing  relief  from  the  estate  of  a  deceased 
671,  M.  R.,  where  a  defaulting  partner  had  stockholder,  all  the  living  stockholders 
absconded.  In  case  of  a  dormant  partner,  and  representatives  of  deceased  stock- 
the  plaintiff  has  his  election  to  make  him  holders,  liable  to  the  debt,  must,  as  inter- 
defendant  or  not.  Hawley  v.  Cramer,  4  ested  in  the  account  to  be  taken,  be  made 
Cowen,  717;  Goble  ®.  Gale,  7  Black.  218;  parties  defendant.  New  England,  &c. 
Collyer,  Partn.  (Perkins's  ed.)  §  391  in  Bank  «.  Newport  Steam  Factory,  6  R.  I. 
note.     Where  the  sole  design  of  the  bill  is  154. 

to  have  the  Individual  property  of  one  part-  6  This  Order  has  been  adopted  in  the 

ner,  alleged   to   have  been   fraudulently  Equity  Rules  of  the  United   States  Su- 

conveyed  away  by  him,  applied  in  satis-  preme  Court.    Equity  Rule,  61 ;  see  Genl. 

faction    of  a  judgment  against  the  &m,  Ord.  VII.  r.  2. 
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Sectis,  where 
collateral 
security  is 
merely  per- 
sonal. 


In  suits  for 
contribution. 

Principal  and 
co-sureties,  or 
their  personal 
representa- 
tives, neces- 
sary, though 
insolvent; 


tion  in  Stokes  v.  Clendon,^  which  was  the  case  of  a  mortgage  by 
a  principal  of  one  estate,  and  by  the  surety  of  another,  as  a  col- 
lateral security;  and  Lord  Alvanley  M.  R.  determined,  that  a 
bill  of  foreclosure  against  the  principal  could  not  be  sustained 
without  making  the  other  mortgagor  a  party ;  because  the  other 
had  a  right  to  redeem  and  be  present  at  the  account,  to  prevent 
the  burden  ultimately  falling  upon  his  own  estate,  or  at  least 
falling  upon  it  to  a  larger  amount  than  the  other  estate  might  be 
deficient  to  satisfy. 

In  StoJces  v.  Clendon,  it  is  to  be  observed,  that  the  surety  had 
conveyed  his  own  estate  by  way  of  security  to  the  mortgagee. 
Where,  however,  he  merely  enters  into  a  personal  covenant  as 
surety  for  the  principal,  but  does  not  convey  any  estate  or  interest 
to  the  mortgagee,  he  will  not  be  considered  as  a  necessary  party, 
unless  the  surety  has  paid  part  of  the  debt ;  ^  and  where  A.,  having 
a  general  power  of  appointment  over  an  estate,  in  the  event  of 
surviving  his  father,  joined  with  two  other  persons  as  his  sureties, 
in  a  covenant  to  pay  an  annuity  to  the  plaintiff,  and  also  cove- 
nanted, that  he  would  create  a  term  in  the  estate  if  he  survived 
his  father,  and  upon  the  death  of  his  father  a  bill  was  filed  by  the 
plaintiff  against  A.  and  other  parties  interested  in  the  estate,  to 
have  the  arrears  of  his  annuity  raised  and  paid ;  it  was  held  upon 
demun-er,  that  the  sureties  were  not  necessary  parties.^ 

In  a  bill  by  one  surety  against  another,  to  make  him  contribute, 
it  was  held,  that  the  executor  of  a  third  surety  who  was  dead 
ought  to  be  a  party,  though  he  died  insolvent.*  In  that  case,  the 
principal  had  given  a  counter-bond  of  indemnity  to  the  plaintiff, 
who  had  taken  him  in  execution  upon  it,  and  he  had  been  dis- 
charged by  an  Insolvent  Act ;  and  though  he  appears  not  to  have 
been  made  a  party,  yet  no  objection  was  taken;"  and  it  seems 
from  this  circumstance,  and  also  from  the  case  of  Xawson  v. 
Wright,'^  that  if  the  principal  is  clearly  insolvent,  and  can  be 
proved  to  be  so  (as  by  his  having  taken  advantage  of  an  Act  for 
the  Relief  of  Insolvent  Debtors)  he  need  not  be  a  party  to  the 
suit.'    It  will,  however,  be  necessary,  if  the  principal  be  not  a 


1  Cited  2  Bro.  C.  C.  275,  notis,  edit. 
Belt.  3  Swanst.  150  n. ;  see  also  Payne  v. 
Compton,  2  Y.  &  0.  Ex.  457,  461 ;  Gedge 
«.  Matson,  25  Beav.  310. 

2  Gedge  v.  Matson,  26  Beav.  810. 

8  Newton  v.  Earl  of  Egmont,  4  Sim.  574, 
581. 

*  Hole  V.  Harrison,  Finch,  15.  So  the 
principal  debtor  must  be  made  a  party. 
Trescott  v.  Smith,  1  M'Cord  Ch.  801. 
All  persons  interested  should  be  made 
parties  in  such  a  case.  Moore  v.  Moberly, 
7  B.  Mon.  295.  Those,  however,  need 
not  be  made  parties  who  have  removed 
beyond    the  jurisdiction   of  the   Court. 


McKenna  v.  George,  2  Rich.  Eq.  15 ;  ante, 
191,  245,  and  note.  Whei-e  a  surety- 
seeks  to  have  his  debt  paid  to  the  cred- 
itor out  of  some  specihed  fund,  or  by 
some  party  other  than  himself,  such 
creditor  is  a  necessary  party  to  the  bill. 
But  the  creditor  is  not  a  necessary  party, 
where  the  surety  has  paid  the  debt,  and  is 
seeking  to  be  reimbursed  by  the  principal 
or  co-surety.  Murphy  v.  Jackson,  6  Jones 
Eq.  (N  C.)  11. 

"  Hole  V.  Harrison,  Finch,  15. 

6  1  Cox,  276. 

'  Story  Eq.  PI.  §  169;  see  1  Story  Eq. 
Jur.  §§  494,  496;  Long  v.  Dupuy,  1  Dana, 
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party,  that  the  fact  of  his  insolvency  should  be  proved ;  whereas,  Ch.  v.  §  2. 

if  he  be  a  party  to  the  suit,  such  proof  will  be  unnecessary.     In  ■ \ ' 

Hole  V.  Harrison^  the  insolvency  of  the  principal  was  apparent  unless  insol- 

from  the  fact  of  his  having  taken  advantage  of  the  Insolvent  or  atautted.* 

Act ;  but  it  is  presumed  that  the  insolvency  of  the  co-security 

was  not  so  capable  of  proof,  and  that  it  was  upon  that  ground 

held  necessary  to  have   his  personal  representative  before   the 

Court,  in  order  to  take  an  account  of  his  estate.    Where  the  fact 

of  the  insolvency  of  one  of  the  sureties  was  clear,  and  admitted 

by  the  answers,  Lord  Hardwicke  held,  that  there  was  no  necessity 

to  bring  his  representatives  before  the  Court.^    It  seems,  however,  Plaintiff  may 

that  the   plaintiff  has  his   election,  whether  he  will  bring  the  ^ notto^*^^"^ 

insolvent  co-obligor  or  his  representative  before  the  Court  or  not.'  bring  insol- 

And  in  all  cases  coming  under  the  32d  Order,*  the  plaintiff  has  obligor  before 

the  option  to  sue  all  the  persons  jointly  and  severally  Uable,  if  he  "^^  Court. 

shall  think  fit.    Independently  of  this  Order,  a  plaintiff  is  allowed,  where  per- 

in  a  case  where  there  are  several  persons  who  are  each  liable  to  ^°°^  *!? 

':  severally 

account  for  his  own  receipts,  to  file  a  bill  against  one  or  more  of  liable  to 
them  for  an  account  of  their  own  receipts  and  payments,  without  mayTe'filed 
bringing  the  other  parties  to  the  suit.     Thus,  where  a  residuary  against  one 
legatee  brought  his  bill  against  one  of  two  executors,  without  others; 
his  co-executor,  who  was  abroad,  to  have  an  account  of  his  own  co-executors, 
receipts   and  payments,  the  Lord  Chancellor  said,  "The  cause 
shall  go  on,  and  if  upon  the  account  any  thing  appear  difficult,  the 
Court  will  take  care  of  it ;  the  reason  is  the  same  here  as  in  the 
case  of  joint  factors,  and  the  issuing  out  of  process  in  this  case  is 
purely  matter  of  form."  ^ 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  joint  Joint  factors, 
factors,  and  one  of  them  is  out  of  the  jurisdiction.    And  in  the 
case  of  Lady  Selyard  v.  The  JEJxecutors  of  Harris,^  above  referred 
to,  where  it  did  not  appear  that  the  parties  were  out  of  the  juris- 
diction, the  Court  permitted  the  representatives  of  one  of  several 

104;  Young  v.  Lyons,  8  Gill,  162;  Mon-  are  insolvent,  the  plaintiff  may  have  his 

tague  V.  Turpin,  8  Grattan,  453;  Watts  v.  decree  against  such  as  are  solvent  for  his 

Gayle,  20  Ala.  817.    It  is  not  sufficient  in  ivhole  debt,  each  paying  such  proportion 

such  a  case  merely  to  allege  the  insolvency  of  the  whole  debt  as  his  stock  bears  to  the 

of  the  principal.     Koane  v.  Pickett,  2  Eng.  whole  amount  of  stock  owned'  by  the  sol- 

510.    Where  one  of  several  judgment  debt-  vent  stockholders,  over  whom  the  Court 

ors  is  wholly  irresponsible  and  destitute  of  has  acquired   jurisdiction.     Erickson   o. 

property,  he  need  not  be  made  a  party  to  Nesmith,  46  N.  H.  371. 

a  judgment  creditor's  bill.     Williams  v.  1  Rep.  T.  Finch,  IB. 

Hubbard,  1  Mann    (Mich.)  446.    Where  2  Madox  v.  Jackson.  3  Atk.  406. 

a  bill  in  Equity  is  brought  against  any  of  s  Haywood  v.  Ovey,  6  Mad.  113;  see 

the  stockholders  of  a  corporation  to  com-  Clagett  v.  Worthington,  3  Gill,  83. 

pel  them  to  pay  a  debt  ot  the  corporation  *  Genl.  Ord.  VII.  r.  2. 

for  which  they  are  individually  liable,  the  '  Cowslad  w.  Cely,  Prec.  in  Ch.  83;  1 

general  rule  iS,  that  all  persons  liable  to  Eq.  Ca.  Ab.  73,  PI.  18;  2  Eq.  Ca.  Ab.  165, 

contribute  should  be  made  parties  to  the  PI.  3,  S.  C. ;  but  see  Devaynes  v.  Eobin- 

bill.    But  this   is  a  rule  of  convenience  son,  24  Beav.  98;  3  Jur.  N.  S.  707. 

and  not  of  necessity;  and  where  certain  6  l  Eq.  Ca.  Ab.  74,  PI.  20. 

of  the  stockholders  within  the  jurisdiction 
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or   PARTIES    TO   A    SUIT. 


Ch.  V.  §  2. 


Joint  breach 
of  trust. 

Where 

co-obligors 

numerous. 


Exceptions  to 
rule,  where 
parties 
numerous ; 


contract  on 
behalf  of 
parishioners; 


bill  by  trades- 
man against 
club-com- 
mittee; 


bills  against 

joint-stock 

companies; 


trustees,  who  -were  dead,  to  be  sued  for  an  account  of  the  receipts 
and  disbursements  of  his  testator,  who  alone  managed  the  trust, 
without  bringing  the  representatives  of  the  other  trustees  before 
the  Court;  and  now,  under  the  32d  Order  of  August,  1841,i  it  is 
not  necessary  to  make  all  the  persons  committing  a  breach  of  trust 
parties  to  a  suit  instituted  for  redress  of  the  wrong.^ 

The  rule,  that  all  the  parties  Uable  to  a  demand  should  be  before 
the  Court,  was  a  rule  of  convenience,  to  prevent  further  suits  for 
a  contribution,  and  not  a  rule  of  necessity ;  and  therefore  might 
be  dispensed  with,  especially  where  the  parties  were  many,  and 
the  delays  might  be  multiplied  and  continued.'  Thus,  where 
there  were  a  great  number  of  obligors,  and  many  of  them  were 
dead,  some  leaving  assets  and  others  leaving  none,  the  Court  pro- 
ceeded to  a  decree,  though  all  of  them  were  not  before  it.* 

The  general  rule,  requiring  the  presence  of  all  parties  interested 
in  resisting  the  plaintiff's  demand,  has  also  been  dispensed  with  in 
a  variety  of  cases,  where  the  parties  were  numerous,  and  the  ends 
of  justice  could  be  answered  by  a  sufficient  number  being  before 
the  Court  to  represent  the  rights  of  all.^  Thus,  where  A.  agreed 
with  B.  and  C.  to  pave  the  streets  of  a  parish,  and  B.  and  C,  on  be- 
half of  themselves  and  the  rest  of  the  parish,  agreed  to  pay  A.,  and 
the  agreement  was  lodged  in  the  hands  of  B.,  it  was  held,  that  A. 
should  have  his  remedy  against  B.  and  C.  and  that  they  must  resort 
to  the  rest  of  the  parish.*  And  so  in  Gvllen  v.  The  Duke  of  Qiteens- 
herry,  where  a  bill  was  filed  by  a  tradesman  against  the  committee 
of  a  voluntary  society  called  "  The  Ladies'  Club,"  for  money  ex- 
pended and  work  done  under  a  contract  entered  into  by  the  defend- 
ants, on  behalf  of  themselves  and  the  other  subscribers,  and  it  was 
objected  that  all  the  members  who  had  subscribed  should  be  parties, 
the  objection  was  overruled,  and  a  decree  made  for  the  plaintiff.' 

The  same  rule  was  acted  upon  by  Sir  Thomas  Pliimer  M.  R., 


1  Genl.  Ord.  VII.  r.  2. 

'^  Kellaway  «.  Johnson,  5  Beav.  319; 
Perry  v.  Knott,  5  Beav.  293;  and  see 
Shipton  V.  Rawlins,  4  Hare,  622;  Hall  u. 
Austin,  2  Coll.  570;  10  Jur.  452. 

'  Darwent".  Walton,  2  Atk.  510;  Anon., 
2  Eq.  Ca.  Ab.  166,  PI.  27;  Story  Eq.  Jur. 
§§  78,  82;  Erickson  v.  Nesmith,  46  N.  H. 
371,  Sfi-Sir-,  Stimson  v.  Lewis,  36  Vt. 
91,  93. 

4  Lady  Cranbourne  v.  Crispe,  Finch, 
105;  lEq.  Ca.  Ab.  70;  see  4Bth  Equity 
Rule  of  United  States  Supreme  Court. 

^  The  like  doctrine  applies  to  cases 
where  there  are  manj'  persons  defend- 
ants, belonging  to  voluntary  associations, 
against  whom  the  suit  is  brought,  as  to 
cases  where  the  bill  is  brought  by  some 
proprietors  as  plaintiffs  on  behalf  of  all. 
Story  Eg.  PI.  116  et  eeq. ;  Wood  v.  Dum- 
mer,  3  Mason,  315-319,  321,  322;  Stimson 


V.  Lewis,  36  Vt.  91,  94;  Gorman  v.  Rus- 
sell, 14  Cal.  631;  see  Whitney  v.  Mayo, 
15  III.  251.  So  where  the  creditors  of  an 
insolvent  debtor,  who  has  assigned  his 
property  for  the  payment  of  his  debts,  are 
numerous,  and  some  of  them  not  within 
the  Commonwealth,  it  is  not  necessary 
that  they  should  be  made  parlies  to  a  bill 
in  Equity  which  concerns  his  assets;  he 
and  his  assignees  only  need  be  made  par- 
ties. Stevenson  v.  Austin,  3  Met.  474; 
Wakeman  v.  Grover,  4  Paige,  23;  see 
Dias  V.  Bouchand,  10  Paige,  445 ;  Johnson 
V.  Candage,  31  Maine,  28 ;  Duvall  v.  Speed, 
1  M.  Ch.  Deo.  229. 

6  Meriel  v.  Wyraondsold,  Hard.  206; 
see  also  Anon.,  2  Eq.  Ca.  AB.  166,  PI.  7. 

'  CuUen  V.  Duke  of  Qucensberry,  1 
Bro.  C.  C.  101,  Perkins's  ed.  and  notes; 
1  Bro.  P.  C.  396,  S.  C.  on  appeal. 
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in  a  bill  for  the  specific  performance  of  an  agreement  for  a  lease,    Ch.  V.  §  2. 

against  the   treasurer  and  directors  of  a  Joint-Stock   Comj^any   ■ y ' 

established  by  Act  of  Parliament,  who  had  purchased  the  fee  of 
the  premises  from  the  party  who  had  entered  into  the  agreement, 
although  the  rest  of  the  proprietors,  whose  concurrence  in  the 
conveyance  would  be  necessary,  were  not  before  the  Court.^  The 
Master  of  the  Rolls,  on  that  occasion,  came  to  the  conclusion,  that 
although  the  bill  required  an  act  to  be  done  by  parties  who  were 
absent,  yet,  as  they  were  so  numerous  that  they  could  not  be 
brought  before  the  Court,  he  would  go  as  far  as  he  could  to  bind 
their  right,  and  made  a  decree  declaring  the  plaintiffs  entitled  to 
a  specific  perlbrmance,  and  restraining  the  treasurer  of  the  com- 
pany from  bringing  any  actlbn  to  disturb  the  plaintiffs  m  their 
possession.^ 

From  the  case  of  Sorsley  v.  Sdl,^  cited  in  the  above  case  of  the  liabUity  of 
Ladies'  Club,  it  appears  that,  in  cases  of  this  description,  the  act-  *g'™^  '"^™' 
ing  members  of  the  committee  are  all  liable,  though  some  of  them 
may  not  liave  been  present  at  all  the  meetings  which  have  taken 
place  respecting  the  contract.    In  that  case,  the  defendants  were 
all  the  acting  commissioners,  under  a  Navigation  Act,  and  the 
plaintiff  had  been  employed  on  their  behalf,  and  it  appeared  that 
the  orders  had  been  given  at  different  meetings  by  such  of  the 
defendants  as  were  present  at  these  meetings ;  but  none  of  the  de- 
fendants were  present  at  all  the  meetings,  or  joined  in  all  the 
orders,  but  every  one  of  them  were  present  at  some  of  the  meet- 
ings, and  joined  in  making  some  of  the  orders;  and  one  of  the 
questions  in  the  cause  was,  whether  all  the  acting  commissioners 
were  liable  on  account  of  all  the  orders,  or  only  as  to  those  which 
they  had  respectively  signed.     Upon  this  point  the  Court  was  of 
opinion  that  all  the  acting  commissioners   were   liable  in  toto. 
Every  one  who  comes  in  afterwards  approves  the  former  acts;  Adoption  of 
and  if  any  one  of  the  commissioners  who  had  acted  before  dis-  ters'present 
approved  the  subsequent  acts,  he  might  have  gone  to  a  future  at  preceding 
meeting  and  protested  against  them. 

In  the  preceding  cases,  the  decision  was  made  upon  the  ground  Result  of  the 

cases. 

1  Meux  V.  Maltby,  2  Swans.  277 ;  Par-  fore  a  decree  can  be  made.    Mandeville  v. 
sons  ».  Spooner,  5  Hare,  102 ;  10  Jur.  423  j  Eiggs,  2  Peters,  482 ;  see  Van  Vechten  v. 
and  see  Douglass  v.  Horsfall,  2  S.  &  S.  Terry,  2  John.  Ch.  197;  Shiiw  «.  Norfolk 
184.    The   following   cases   illustrate  the  County  E.R.  Co.,  5  Gray,  170,  171;  Erick- 
mode    of   pleading   in    actions    by   and  son  v.  Nesmith,  4  Allen,  233;   Hadley  «. 
against  Joint-Stock  Companies,  and  will  Russell,  40  N.  H.  109. 
be    usfful  in    framing  suits    in   Equity.  2  2  bwaus.  286;   and  see  ii.  287,  and 
Stewart®-  Dunn,  12  M  &  W.  655;  David-  the  cases  there  cited;  Tliornton  v.  High- 
son®.  Cooper,  11  M.  &W.  778;  Smith®.  tower,  17  Geo.  1 ;  but  see  McBride  ®.  Lind- 
Goldsworthy,  4  Q.  B.  430.  In  a  bill  against  say,  11  Eng.  Law  &  Eq.  249. 
an  unincorporated  banking  company,  the  '  See  Amb.  770,  and  1  Bro.  C.  C.  101, 
members  of  which  are  numerous,  and,  in  n.,  where  the  case  is  more  fully  reported; 
part,  unknown,  it  is  not  necessary  to  bring  and  see    Attorney-General  v.   Brown,    1 
all  the  stockholders  before  the  Court,  be-  Swan.  266. 
vol..  I.                                                  18 
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Ch.T.  §2. 


Bills  of  peace, 


by  City  of 
London,  to 
establish 
right  to 
duties ; 

by  lords  of 
manors  as  to 
rights  of 
common; 

by  parson  for 
tithes. 

Suits  against 
some  ofmany 
shareholders. 


that,  if  the  plaintiff  succeeded  in  his  demands  against  the  individ- 
uals sued,  they  would  not  be  injured,  as  they  had  a  remedy  over 
against  the  others  for  a  contribution,  which,  under  their  own  reg- 
ulations, they  might  enforce,  although  the  enforcement  of  it,  on 
the  part  of  the  plaintiffs  against  so  numerous  a  body,  would  be 
nearly  impossible.^  There  are,  however,  other  cases  in  which  suits 
are  permitted  to  proceed  against  a  few,  of  many  individuals  of  a 
certain  class,  without  bringing  the  rest  before  the  Court,  although 
their  interests  may  in  some  degree  be  affected  by  the  decision,  as 
in  the  case  of  bills  of  peace  brought  to  establish  a  general  legal 
right  against  a  great  many  distinct  individuals:^  Thus,  for  in- 
stance, a  bill  may  be  brought  by  a  person  having  a  right  at  Law 
to  demand  service  from  the  individuals  of  a  large  district  to  his 
mill,  for  the  purpose  of  establishing  that  right.  And  the  corpora- 
tion of  London  has  been  allowed  to  exhibit  a  bill  for  the  purpose 
of  establishing  their  right  to  a  duty,  and  to  bring  only  a  few  per- 
sons before  the  Court,  who  dealt  in  those  things  on  which  the 
duty  was  claimed.^  And  so  bills  are  frequently  entertained  by 
lords  of  manors  against  some  of  the  tenants,  on  a  question  of  com- 
mon affecting  them  all ;  and  a  parson  may  maintain  a  bill  for  tithes 
against  a  few  of  the  occupiers  within  the  parish  although  they  set 
up  a  modus  to  which  the  whole  are  jointly  liable.* 

The  principle  upon  which  the  Courts  have  acted  in  those  cases 
has  been  very  clearly  laid  down  by  Lord  Eldon  in  Adair  v.  The 
New  Eiver  Company.^  In  that  case,  a  bill  was  filed  by  a  person 
entitled,  under  the  Crown,  to  a  rent  reserved  out  of  a  moiety  of 
the  profits  of  the  New  River  Company,  to  which  moiety  the 
Crown  was  entitled  under  the  original  charter  of  that  company, 
but  had  subsequently  granted  it  to  Sir  John  Middleton,  the 
original  projector,  reserving  the  rent  in  question.  By  a  variety 
of  mesne  assignments,  the  King's  moiety  of  the  profits  had  be- 
come vested  in  a  hundred  persons,  or  upwards ;  and  the  bill  was 
filed  against  the  company  and  eight  of  those  persons  for  an 
account,  and  it  charged,  that  there  was  not  any  tangible  or  cor- 
poreal property  upon  which  the  plaintiff  could  distrain,  and  that 


1  See  48th  Equity  Rule  of  United  States 
Supreme  Court. 

^  It  is  not  a  sufQcient  objection  to  a  bill 
by  creditors  against  a  corporation  and  its 
debtors  to  compel  the  collection  by  the 
corporation  of  what  is  due  to  it,  and  the 
payment  of  the  debt  it  owe.s,  that  all 
the  creditors  or  stockholders  are  not 
joined.  If  necessary,  the  Court  may,  at 
the  suggestion  of  either  party  that  the 
corporation  is  insolvent,  administer  i^s 
assets  by  a  receiver,  and  thus  collect  all 
the  subscriptions  or  (tebts  to  the  corpora- 
tion. Ogilvie  9.  Knox  Ins.  Co.,  22  How. 
U.S.  380;    S.  C.  2  Black,  U.   S.    639. 


And  the  stockholders  who  are  called  upon 
by  such  bill  to  pay  ihe  balances  due  on 
their  several  subscriptions  to  the  stock  of 
the  company,  cannot  be  allowed  to  defend 
themselves  by  sin  allegation  that  their 
subscriptions  were  obtained  by  fraud  and 
misrepresentation  of  the  agent  of  the 
company.  Ogilvie  v.  Knox  Ins.  Co.,  22 
How  U.  S.  3b0. 

*  City  of  London  v.  Perkins,  4  Bro.  P. 
C.  158. 

*  Hardcastle  v.  Smithson,  3  Atk.  246. 

6  II  Yes.  429;  see  Story  Eq.  PL  §  116 
et  seq. ;  ante,  272,  273,  note. 
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the  parties  were  so  numerous,  and  thus  liable  to  so  many  fluctua-  Ch.  v.  §  2. 
tions,  that  it  was  impossible,  if  the  plaintiff  could  discover  them, 
to  bring  them  all  before  the  Court,  and  that  these  impediments 
were  not  occasioned  by  the  plaintiff  or  those  under  whom  he 
claimed,  but  by  the  defendants.  To  this  bill  an  objection  was 
taken  for  want  of  parties,  because  all  the  persons  interested  in  the 
King's  share  were  not  before  the  Court;  but  Lord  Eldon  said, 
that  there  was  no  doubt  that  it  is  generally  the  rule  that  wherever 
a  rent  charge  is  granted,  all  persons  who  have  to  litigate  any  title 
with  regard  to  that  rent  charge,  or  with  each  other,  as  being  liable 
to  pay  the  whole  or  to  contribute  amongst  themselves,  must  be 
brought  before  the  Court ;  ^  but  that  it  was  a  very  different  con- 
sideration whether  it  was  possible  to  hold,  that  the  rule  should  be 
applied  to  an  extent  destroying  the  very  purpose  for  which  it  was 
estabUshed,  viz.,  that  it  should  prevail  where  it  is  actually  imprac- 
ticable to  bring  all  the  parties,  or  where  it  is  attended  with  incon- 
venience almost  amounting  to  that,  as  well  as  where  it  can  be 
brought  without  inconvenience.  It  must  depend  upon  the  cir- 
cumstances of  each  case.  His  Lordship  also  said,  that  there  were 
authorities  to  show  that,  where  it  is  impracticable,  the  rule  shall 
not  be  pressed;  and  in  such  a  case  as  the  one  before  him,  the 
King's  share  being  split  into  such  a  number  that  it  was  impracti- 
cable to  go  on  with  a  record  attempting  to  bring  all  parties  having 
interest  in  the  subject  to  be  charged,  he  should  hesitate  to  deter- 
mine, that  a  person  having  a  demand  upon  the  whole  or  every  part 
of  the  moiety,  does  not  do  enough  if  he  brings  all  whom  he  can  bring. 
His  Lordship  then  goes  on  to  say,  "There  is  one  class  of  cases 
very  important  upon  this  subject,  viz.,  where  a  person  having  at 
Law  a  general  right  to  demand  service  fi'om  the  individuals  of  a 
large  district,  to  his  mill  for  instance,  may  sue  thus  in  Equity  :  his 
demand  is  upon  every  individual  not  to  grind  com  for  their  own 
subsistence,  except  at  his  mill ;  to  bring  actions  against  any  individ- 
ual for  subtracting  that  service  is  regarded  as  perfectly  impracti- 
cable ;  therefore,  a  bill  is  fileJ  to  establish  that  right,  and  it  is  not 
necessary  to  bring  all  the  individuals.  Why  ?  Not  that  it  is  inex- 
pedient, but  that  it  is  impracticable  to  bring  them  all.^  The  Court, 
therefore,  has  required  so  many  that  it  can  be  justly  said  they  will 
fairly  and  honestly  try  the  legal  right  between  themselves,  all  other 
persons  interested,  and  the  plaintiff;  and  when  the  legal  right  is 
so  established  at  Law,  the  remedy  in  Equity  is  very  simple  :  merely 
a  bill  stating  that  the  right  has  been  established  in  such  a  proceed- 
ing ;  and  upon  that  ground,  a  Court  of  Equity  will  give  the  plain- 
tiff reUef  against  the  defendants  in  the  second  suit,  only  represented 

1  See  1  Eq.  Ca.  Ab.  72.  2  See  48th  Equity  Rule  of  the  United 

States  Supreme  Court. 
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Ch.T.  §2. 


Kule  as  to 
bringing  all 
terre-tenants 
before  the 
Court, 
dispensed 
with  in  cases 
of  charities. 


Where  claim 
of  absentees 
is  not  homo- 
geneous with 
those  present, 
rule  applies. 


Creditors 
under  trust 
deed. 


by  those  in  the  first.    I  feel  a  strong  inclination  that  a  decree  of 
the  same  nature  may  be  made  in  this  case."  ^ 

In  the  above  case  of  Adair  v.  The  New  River  Company,  Lord 
Eldon  laid  down  as  a  rule,  that  wherever  a  rent-charge  is  granted, 
all  persons  whose  estates  are  liable  must  be  brought  before  the 
Court.2  This  rule,  however,  is  liable  to  an  exception  in  the  case 
of  charities,  which  are  considered  entitled  to  greater  indulgence  in 
matters  of  pleading  and  practice  than  ordinary  parties.'  Thus,  in 
Attorney- General  v.  Shelly,^  it  was  held,  that  in  the  case  of  a  char- 
ity it  is  not  necessary  that  all  the  terre-tenants  should  be  brought 
before  the  Court,  because  every  part  of  the  land  was  liable,  and 
the  charity  ought  not  to  be  put  to  this  difficulty.  The  same  ex- 
ception to  the  general  rule  was  admitted  to  the  case  of  Attorney- 
General  y.  WyburghJ' 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon,  in 
Adair  v.  The  New  Miver  Company,  applies  only  to  cases  where 
there  is  one  general  right  in  all  the  parties  concerned ;  °  that  is, 
where  the  character  of  all  the  parties,  so  far  as  the  right  is  con- 
cerned, is  homogeneous,  as  in  the  case  in  suits  to  establish  a  modus, 
or  a  right  of  suit  to  a  mill ;  and  that,  notwithstanding  the  incon- 
venience arising  from  numerous  parties,  there  are  some  cases  in 
which  they  cannot  be  dispensed  with,  as  in  the  case  of  a  bill  filed 
to  have  the  benefit  of  a  charge  on  an  estate,  in  which  case  all  per- 
sons must  be  made  parties  who  claim  an  interest  in  such  estate. 
Thus,  where  estates  had  been  conveyed  to  trustees,  in  trust  for 
such  creditors  of  the  grantor  as  should  execute  the  conveyance, 
and  one  incumbrancer,  some  of  whose  incumbrances  were  prior 
and  some  subsequent  to  the  trust  deed,  filed  a  bill  praying  that  his 
rights  and  interests  under  his  securities  might  be  estabUshed,  and 
the  priorities  of  himself  and  the  other  incumbrancers  declared ; 
and  alleging  that  the  deed  was  executed  by  thirty  creditors  of  the 
grantor,  and  amongst  others  by  two  individuals  who  were  named 
as  defendants,  and  charging  that  such  creditors  were  too  numer- 
ous to  be  all  made  parties  to  the  suit,  and  that  he  was  ignorant  of 
the  priorities  and  interests  of  such  parties  and  of  their  residences, 
and  whether  they  were  living  or  dead,  save  as  to  the  two  who  were 
named ;  a  plea  by  some  of  the  defendants,  setting  out  the  names 


1  See  ace.  Biscoe  v.  The  Undertakers  of 
the  Land  Bank,  cited  in  Cuthbert  v.  West- 
wood,  Tin.  Ab.  tit.  Party,  B.  265,  PI.  68; 
see  Story  Eq.  PI.  §  116  et  seq. 

2  All  persons,  who  are  affected  by  a 
common  charge  or  burden,  must  be  made 
parties,  not  only  fur  the  purpose  of  ascer- 
taining and  contesting  the  right  or  title 
to  it,  but  also  for  the  purpose,  if  it  should 
be  established,  of  a  contribution  towards 
its  discharge  among  themselves.    Story 


Eq.  PI.  §§  183,  162;  Coleman  v.  Barnes, 
5  Allen,  874;  Skeel  v.  Spraker,  8  Paige, 
182;  Myers  v.  United  Guaranty,  &c.  Co., 
7  De  G.,  M.  &  G.  112. 

8  Attorney-General  v.  Jackson,  11  Ves. 
367. 

4  1  Salk.  163. 

6  1  P.  Wms.  599;  and  see  Attorney- 
General  V.  Jackson,  11  Ves.  865;  Storv 
Eq.  PI.  §  98.  ■' 

6  See  Story  Eq.  PI.  §§  120,  ISO  e<  sej. 
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and  residences  of  the  persons  who  had  executed  the  deed,  and 
alleging  that  they  were  living,  and  necessary  parties  to  the  suit, 
was  allowed.'^ 

With  reference  to  this  decision  it  may  be  observed,  that  it  is  the 
general  and  most  universal  practice  of  the  Court,  in  suits  for  es- 
tablishing charges  upon  estates,  to  make  all  persons  entitled  to 
incumbrances  subsequent  to  the  plaintiff's  charge,  parties  to  the 
suit.  Thus,  in  the  case  of  a  bill  to  foreclose  a  mortgage,  all  per- 
sons, who  have  incumbrances  upon  the  estate  which  are  posterior 
in  point  of  time  to  the  plaintiff's  mortgage,  must  be  made  de- 
fendants ;  ^  for  although,  if  there  are  many  incumbrancers,  some 
of  whom  are  not  made  parties  to  a  bill  of  foreclosure,  the  plaintiff 
may,  notwithstanding,  foreclose  such  of  the  defendants  as  he  has 
brought  before  the  Court ; '  yet  such  decree  will  not  bind  the 
other  incumbrancers  who  are  not  parties,  even  though  the  mort- 
gag'ee  at  the  time  of  foreclosure  had  no  notice  of  the  existence  of 
such  incumbrancers.*  This  rule  may  at  first  appear  inconsistent 
with  the  usual  principles  of  a  Court  of  Equity,  but  the  justice  of  it 
is  very  clearly  shown  in  the  report  of  Lord  Nottingham's  judgment 
in  Sherman  v.  Oox.^  His  Lordship  says,  "Although  there  be  a 
great  mischief  on  one  hand  that  a  mortgagee,  after  a  decree  against 
the  mortgagor  to  foreclose  him  of  his  equity  of  redemption,  shall 
never  know  when  to  be  at  rest,  for  if  there  be  any  other  incum- 
brances, he  is  still  liable  to  an  account,  yet  the  inconvenience  is 
far  greater  on  the  other  side  ;  for  if  a  mortgagee  that  is  a  stranger 
to  this  decree  should  be  concluded,  he  would  be  absolutely  with- 
out remedy,  and  lose  his  whole  money,  when,  perhaps,  a  decree 
may  be  huddled  up  purposely  to  cheat  him,  and  in  the  mean  time 
(he  being  paid  his  interest)  may  be  lulled  asleep  and  think  nothing 
of  it ;  whereas,  on  the  other  hand,  there  is  no  prejudice  but  being 
liable  to  the  trouble  of  an  account,  and  if  so  be  that  were  stated 
bond  fide  between  the  mortgagor  and  mortgagee  in  the  suit  where- 
in the  decree  was  obtained,  that  shall  be  no  more  ravelled  into,  but 
for  so  long  shall  stand  untouched."  ° 


Ch.  V.  §  2. 


Eule  a3  to  in- 
cumbrancers; 

all  subse- 
quent to 
plaintiff's 
claim  must 
be  parties  in 
suits  to  estab- 
lish charges; 

as  in  suits  to 
foreclose. 


1  Newton  v.  Earl  Egmont,  5  Sim.  130 , 
and  see  Harrison  v.  Stewardson,  2  Hare, 
530;  and  Holland  ».  Baker,  3  Hare,  68; 
Story  Eq.  PI.  §  130  et  seq. 

2  But  see  Smith  v-  Cnapman,  4  Conn 
344;  Wilson  v.  Haywarrl,  6  Florida,  171. 

8  Draper  v.  Lord  Clarendon,  2  Vern. 
618. 

4  Lomax  v.  Hide,  2  Vern.  185;  Godfrey 
«.  Chadwell,  «6.  601;  1  Eq.  Ca.  Ab.  318 
PI.  7,  S.  C.;  Morret  v.  Westerne,  2  Vern. 
663;  1  Kq.  Ca.  Ab.  164,  PI.  7,  S.  C;  4 
Kent(llthed  1,184, 185;  Haines  u.  Beach, 
3  John.  Ch.  459;  Lyon  v.  Sandford,  5 
Conn.  544;  Renwick  v.  Macomb,  1  Hopk. 
277 ;  Story  Eq.  PI.  §  193,  and  notes. 


6  3  Ch.  Rep.  83  [46] ;  S.  C.  Cockes  v. 
Sherman,  2  Freem.  14. 

6  What  is  here  said  by  the  Lord  Chan- 
cellor on  the  subject  of  the  account,  as 
well  as  the  case  of  Needier  v.  Deeble,  1 
Cha.  Ca.  299,  appears  to  be  at  variance 
with  the  decision  in  Morret  v.  Westerne, 
supra.  It  seems  to  be  in  consequence  of 
the  rule  above  laid  down,  that  the  practice 
prevails  of  introducing  an  interrogatory 
mto  a  bill  of  foreclosure,  inquiring  whether 
there  are  any  and  what  incumbrances  affect- 
ing the  estate  besides  that  of  the  plaintiff,  in 
order  that,  if  the  answer  states  any,  the 
owners  of  such  incumbrances  be  made 
parties.    Story  Eq.  PI.  §  193,  note. 
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Ch.  V.  §  2. 


Eule  extends 
to  all  cases, 
where  sale  or 
charge  is  sub- 
sequent to 
plaintiff's 
claim : 


rule  in  cases 
of  sub-con- 
tracts for 


Upon  the  same  ground  it  was  that  Lord  Alvanley  M.  R.  in  the 
Bishop  of  Winchester  v.  Beavor,^  ordered  a  bill  of  foreclosure  to 
stand  over  for  the  purpose  of  making  a  judgment  creditor  a  party. 
From  the  marginal  note  to  that  case,  a  doubt  appears  to  arise  as 
to  whether  the  Master  of  the  Rolls  intended  to  adopt  the  general 
rule,  that  all  incumbrancers  must  be  parties  to  a  bill  of  foreclo- 
sure ;  but  the  decision  rests  upon  the  rule  of  practice,  which  has 
been  stated,  and  it  cannot,  after  that  decision,  be  doubted  that  all 
incumbrancers  whose  liens  appear  upon  the  answer,  must  be  made 
parties,  and  if  that  answer  be  a  sufficient  one  and  true,  it  must, 
according  to  the  practice  in  drawing  bills  before  stated,^  appear 
upon  the  answer  who  such  incumbrancers  are.  At  all  events,  it  is 
evident,  from  the  cases  of  Lomax  v.  Hide,  Godfrey  v.  Chadwell, 
Morret  v.  Westerne,  just  referred  to,  that  if  a  mortgagee  wishes  to 
obtain  an  undisputed  right  to  an  estate  by  foreclosure,  he  must 
make  all  incumbrancers  upon  the  estate,  of  whose  hens  he  "has 
notice  (whether  appearing  upon  the  answer  or  not),  parties  to  his 
suit.' 

The  rule  which  requires  all  incumbrancers  upon  the  equity  of 
redemption  to  be  brought  before  the  Court  in  cases  of  foreclosure 
extends  to  cases  in  which  the  subject  of  the  litigation  has  been  sold, 
or  charged  subsequently  to  the  date  of  the  plaintiff's  claim, 
whether  such  sale  or  charge  has  been  by  legal  instrument,  or  only 
by  agreement,  or  whether  it  extends  to  the  whole  or  only  partial 
interests.  Therefore,  where  an  estate  had  been  sold  in  lots  subject 
to  an  equitable  charge  in  favor  of  the  plaintiff,  it  was  held  that  all 
the  purchasers  were  necessary  parties  to  a  bill  by  him  to  realize 
his  security.^  And  where  a  bill  was  filed  by  a  lessee  to  compel  a 
landlord  to  give  his  license  to  the  assignment  of  a  lease  to  a  pur- 
chaser, on  the  ground  that  he  had  by  certain  acts  waived  the  right 
to  withhold  it,  which  had  been  reserved  to  him  by  the  original 
lease,  the  purchaser  was  held  to  be  a  necessary  party.°  And  so  if 
a  man  contracts  with  another  for  the  purchase  of  an  estate,  and 
afterwards,  before  conveyance,  enters  into  a  covenant  with  a  third 
person  that  the  vendor  shall  convey  the  estate  to  such  third  person, 
the  vendor,  if  he  have  notice  of  the  subsequent  contract,  cannot 
with  safety  convey  the  estate  to  the  vendee  without  the  concur- 
rence of  the  third  person,  who  in  that  case  will  be  a  necessary 
party  to  a  bill  by  the  purchaser  against  the  vendor  for  a  specific 
performance  ;  but  if  A.  contracts  with  B.  to  convey  to  him  an  es- 
tate, and  B.  enters  into  a  sub-contract  with  C,  that  he,  B.,  will 
convey  to  him  the  same  estate,  then  if  B.  files  a  bill  against  A.,  C. 
will  not  be  a  necessary  party,  because  A.  is  in  that  case  in  no  man- 


1  3  Ves.  314. 

2  See  note  6,  on  p.  277. 

8  Rollestou  V.  Morton,  1  Dr.  &  W.  171. 


<  Peto  V.  Hammond,  29  Beav.  91. 
«  Maule  D.  Duke  of  Beaufort,  1  Euss. 
349. 
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ner  affected  by  the  sub-contract,  which  his  conveyance  to  B.  would 
rather  promote  than  injure.^  And  where  a  bill  was  filed  by  credit- 
ors to  set  aside  a  purchase  on  the  ground  of  fraud,  and  it  appeared 
that  the  purchaser  had,  since  his  purchase,  executed  a  mortgage 
of  the  estate,  the  mortgagee  was  considered  a  necessary  party .'^ 
But  where,  since  his  purchase,  judgments  had  been  entered  up 
against  the  purchaser,  the  judgment  creditors  were  held  to  be  un- 
necessary parties  to  a  bill  for  specific  performance.' 

The  rule  which  requires  all  subsequent  incumbrancers  to  be 
parties,  extends  only  to  cases  in  which  the  subsequent  charges  or 
incumbrances  are  specific  ;  and  we  have  before  seen,  that  in  most 
cases  where  estates  have  beeq^conveyed  to  trustees  to  pay  debts  or 
legacies,  the  trustees  may  sustain  suits  respecting  the  trust  property, 
without  those  claiming  under  the  trust  being  parties  to  it.*  It  is 
also  unnecessary  that  persons  having  prior  mortgages  or  incum- 
brances should  be  parties,  because  they  will  have  the  same  lien 
upon  the  estate  after  a  decree  as  they  had  before  ;  *  for  this  reason 
it  has  been  held,  that  in  a  bill  for  a  partition,  a  mortgagee  upon 
the  whole  estate  is  not  a  necessary  party,  though  a  mortgagee  of 
one  of  the  undivided  portions  would  be.^  And  so,  where  a  bill 
was  brought  by  a  mortgagor  against  a  mortgagee,  praying  a  sale 
of  the  mortgaged  estate,  persons  who  had  annuities  prior  to  the 
mortgage  were  held  unnecessary  parties,  and  notwithstanding  they 
appeared  at  the  hearing  and  consented  to  a  sale.  Lord  Kenyon  M. 
R.  dismissed  the  bill  as  to  them  with  costs,  and  said  that  the  estate 
must  be  sold  subject  to  their  annuities.''  It  must  have  been  upon 
the  same  principle,  that  the  case  of  Lord  Ilollis,'  wherein  it  was 
held  that  a  third  mortgagee  buying  in  the  first,  need  not  make  a 
second  mortgagee  a  party,  was  decided ;  otherwise,  it  is  not  easy 
to  reconcile  that  case  with  the  other  principles  which  have  been 
laid  down.  It  cannot  be  supposed  that  it  was  meant  to  be  decided 
that  a  third  mortgagee  buying  in  the  first  mortgage,  could  by  that 


1  V.  Wiilford,  4  Russ.  372 ;  see  also 

Alexander  v.  Cana,  1  De  G.  &  S.  415; 
Chailwick  v.  Maden,  9  Hare,  188;  Hacker 
V.  Mid  Kent  Railway  Company,  11  Jur. 
N  S.  634,  V.  C.  S.  Where  the  owner  of 
land  agrees  in  writing  to  convey  it  to  an- 
other, and  afterwards  conveys  it  to  a  dif- 
ferent person,  with  notice  of  the  prior 
agreement,  the  trustee  will  hold  the  title 
as  trustee  of  the  first  purchaser;  and  in  a 
bill  by  such  first  purchaser,  to  enforce 
specific  performance,  the  second  purchaser 
is  a  npcessary  party.  Stone  v.  Buckner,  12 
Sm.  &  M.  72. 

2  Copis  V.  Middleton,  2  Mad.  410.  So 
where,  in  such  a  case,  it  appears  that  the 
debtor  charged  with  the  fraudulent  con- 
veyance is  dead,  his  administratir  should 
be  made  a  partv.  Coates».  Day,  9  Missou. 
Slfi.    Whether  the  debtor  himself,  if  living, 


should  be  made  a  partj',  see  Wright  v. 
Cornelius,  10  Missou.  174. 

2  Petre  v.  Duncombe,  7  Hare,  24. 

*  Ld.  Red.  175. 

5  Rose  V.  Page,  2  Sim.  471;  Hogan  v. 
Walker,  14  How.  U.  S.  37;  Wilson  v.  Bis- 
coe,  6  Eng.  41. 

8  Swan  V.  Swan,  8  Pri.  518;  Whitton  v. 
Whitton,  38  N.  H.  134,  135.  But  in  Har- 
wood  V.  Kirby,  1  Paige,  469,  it  was  held, 
that  ar)  incumbrancer,  upon  the  share  of 
one  tenant  in  common,  cannot  be  made  a 
party  to  a  bill  for  partition,  and  the  parti- 
tion does  not  aft'ect  his  rights ;  but  his  in- 
cumbrance continues  upon  the  share  set 
off  to  the  party  who  created  the  lien;  see 
Sebring  v.  Mersereau,  1  Hopk.  501. 

'  Delabere  «.  Norwood,  3  Swan.  144,  n.; 
Hogan  V.  Walker,  14  How.  U.  S.  37. 

8  Cited  3  Ch.  Rep.  86. 


Ch.  V.  §  2. 


Judgment 
creditors  of 
purchaser 
unnecessary, 
in  suit  for 
specific  per- 
formance. 
Rule  confined 
to  specific  in- 
cumbrances. 


Persons  hav- 
ing prior 
charges  un- 
necessary. 
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OF   PARTIES   TO   A   SUIT. 


Ch.  V.  §  2. 


Mortgagee 
when  made 
a  party,  is 
entitled  to  be 
redeemed. 


Second  mort- 
gagee may 
redeem  first, 
without  sub- 
sequent in- 
cumbrancer. 


Incumbran- 
cers or 
purchasers, 
becoming 
such  after 
bill  filed. 


process  acquire  the  right  to  foreclose  the  second,  without  bring- 
ing him  before  the  Court,  and  giving  him  an  opportunity  to  re- 
deem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee 
is  made  a  party  to  a  suit  by  the  mortgagor  or  those  claiming 
under  him,  he  is  entitled  to  be  redeemed ;  *  and  that,  therefore, 
unless  a  second  mortgagee  or  other  incumbrancer  is  prepared  to 
redeem  him,  he  will  be  an  improper  party  to  a  suit  by  such  mort- 
gagee or  incumbrancer,  where  the  object  is  merely  to  foreclose 
the  equity  of  redemption.'' 

It  is  also  to  be  observed,  that  a  second  incumbrancer  may  file 
a  bill  to  redeem  the  first,  without  making  a  subsequent  incum- 
brancer a  party ;  and  that  if  he  brings  him  before  the  Court  for 
the  mere  purpose  of  having  his  incumbrance  postponed,  and  not 
to  foreclose  him,  the  bUl  will  be  dismissed  against  him  with  costs.' 
But  a  bill  for  redemption  cannot  be  sustained  by  a  party  having 
a  partial  interest  in  the  equity  of  redemption,  in  the  absence  of 
the  other  parties  interested  in  it.* 

With  respect  to  incumbrancers  or  purchasers  becoming  such 
after  a  bill  has  been  filed  and  served,^  and  registered  as  a  lis 
pendens^  they  will  be  bound  by  the  decree,  and  need  not  be  made 
parties  to  the  suit,  whether  the  plaintifi"  have  notice  of  them  or 
not ;  for  an  ahenation  pending  a  suit  is  void,  or  rather  voidable.' 

B.  207 ;  and  see  Massy  v.  Batwell,  4  Dr.  & 
War.  68 ;  Long  v.  Bowring,  10  Jur  N.  S.  668 : 
12  W.  R.  972,  M.  R.  Generally  speaking, 
an  assignee  under  a  voluntary  assignment, 
pemdente,  Hie,  need  not  be  made  ii  party 
to  a  bill,  or  be  brought  before  the  Court; 
for  every  person,  ^archasin^ pendente  lite,  is 
treated  as  a  purchaser  with  notice,  and  is 
subject  to  all  the  equities  of  the  persons 
under  whom  he  claims  in  privity.  Story 
Eq.  PI.  §§  156,851;  1  Story  Eq.  Jur.  §  406; 
Sedgwick  v.  Cleveland,  7  Paige,  287;  Van 
Hook  V.  Throckmorton,  8  Paige,  33 ;  Cook 
V.  Mancius,  5  John.  Ch.  93;  Murray  v. 
Barlow,  1  John.  Ch.  577,  581;  Murray  v. 
Lylburn,  2  John.  Ch.  441, 445 ;  2  Storj-'Eq. 
Jur.  §  908;  Hoxie  v.  Carr,  1  Sumner,  173; 
Branden  v.  Cabine's,  10  Ala.  155;  Law- 
rence V.  Lane,  4  Oilman,  354  ;  Kern  v. 
Harbrigg,  11  Ind.  443  ;  Boulden  v.  Lan- 
ahan,  29  Md.  200.  It  is,  however,  other- 
wise where  the  assignment  is  by  opera- 
tion of  law,  as  in  cases  of  bankruptcy, 
or  assignments  under  the  insolvent  acts. 
Sedgwick  V.  Cleveland,  7  Paige,  288;  Deas 
V.  Thome,  3  John.  543;  Story  Eq.  PI.  §  342, 
note,  §  351,  note;  Storm  v.  Davenport,  1 
Sandf.  Ch.  135.  And  an  assignee  under 
a  voluntary  assignment  mav  be  made  a 
party,  when  desirable,  at  the  election  of 
the  plaintiff.  Story  Eq.  PI.  156,  and  cases 
in  note  ;  see  Longworth  v.  Ta3'lor,  1  Mc- 
Lean, 395. 


1  Drew  11.  O'Hara,  2  B.  &  B.  562,  n.; 
Cholmley  v.  Countess  of  Oxford,  2  Atk. 
267. 

2  See  Story  Eq.  PI.  §  186  et  seq. 
s  Shepherd  v.  Gwinnett,  3  Swan.  151,  n. ; 

see  Story  Eq.  PI.  §  193,  and  notes. 

*  Henlev  v.  Stone,  3  Beav.  356;  see 
Story  Eq.  PI.  §  185;  Chappell  v.  Eees,  1 
De  G.,  M.  &  G.  393;  16  Jur.  415.  Offer 
to  redeem  not  necessary  in  bill  by  judg- 
ment creditor  against  trustees  and  mort- 
gagees to  establish  his  charge,  and  for 
payment  out  of  rents.  Jefferys  ».  Dick- 
son, L  R.  1  Ch.  Ap.  183  ;  12  Jur.  N.  S. 
281,  L.  C.  In  Massachusetts,  when,  during 
the  pendency  of  a  suit  for  redemplion,  it 
appears  that  any  other  person  is  interested 
therein,  the  Court  may  cause  him  to  be 
made  a  party  thereto  upon  such  terms  as 
they  shall  think  proper;  and  may  order  a 
summons  or  a  subpcena  to  be  issued  and 
served  on  him  in  such  manner  as  they  shall 
direct ;  and  he  shall  thereupon  be  allowed 
and  required  to  appear  and  answer  to  the 
suit.    Genl.  Sts.  c.  140,.  §  31. 

«  Powell  V.  Wright,  7  Beav.  444;  Hum- 
ble V.  Shore,  3  Hare.  119;  see,  however. 
Drew  V.  Earl  of  Korbury ,  8  Jo.  &  Lat.  267 ; 
Sugd.  V.  &P  758. 

6  2  Vic,  c.  11,  §  7. 

'  Walker  v.  Smalwood,  Amb.  676;  Gas- 
kill  u.  Durdin.  8  B.  &  B  167;  Moore  v. 
M'Namara,  1  B.  &  B.  309 ;  Gentle  v.  Ward, 
2  Atk.  175;  Metcalfe  v.  Pulvertoft,  2  V.  & 
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If,  therefore,  after  a  bill  filed  by  the  first  mortgagee  to  foreclose,  Ch.  V.  §  2. 
the  mortgagor  confesses  a  judgment,  executes  a  second  mortgage,  *""  y  "^ 
or  assigns  the  equity  of  redemption,  the  plaintiff  need  not  make 
the  incumbrancer,  mortgagee,  or  assignee  parties,  for  they  wili  be 
bound  by  the  suit ;  and  can  only  have  the  benefit  of  a  title  so 
gained,  by  filing  an  original  bill  in  the  nature  of  a  cross-bill,  to 
redeem  the  mortgaged  property ;  ^  and  where  a  purchaser  took  an 
exception  to  a  title,  because  two  mortgagees,  who  became  such 
after  the  bill  was  filed,  were  no  parties  to  the  foreclosure,  the 
exception  was  overruled  with  costs ;  ^  and  it  has  been  held,  that 
where  one  of  several  plaintiffs  assigned  his  equitable  interest, 
pendente  lite,  the  suit  might  J)e  heard  as  if  there  had  been  no  such 
assignment;'  where,  however,  a  sole  plaintiff  assigned  all  his 
equitable  interest  absolutely,^  and  where  all  the  adult  plaintiffs 
assigned  their  equitable  interest  by  way  of  mortgage,*  the  assign- 
ees were  held  necessary  parties.  But  in  cases  where  a  change  in 
the  ownership  of  the  legal  estate  takes  place  pending  the  suit,  by 
alienation  or  otherwise,  the  new  owner  must  be  brought  before 
the  Court  in  some  shape  or  other,  in  order  that  he  may  execute  a 
conveyance  of  the  legal  estate.^ 

If  a  person,  pendente  lite,  takes  an  assignment  of  the  interest  Assignee 
of  one  of  the  parties  to  the  suit,  he  may  if  he  pleases  make  himself  ^^^^^  '"*' 
a  party  to  the  suit  by  supplemental  bill ; '  but  he  cannot  by  peti-  supplemental 
tion  pray  to  be  admitted  to  take  a  part  as  a  party  defendant ;  °  all 
that  the  Court  will  do  is  to  make  an  order  that  the  assignor  shall 
not  take  the  property  out  of  Court  without  notice.' 

We  now  come  to  the  consideration  of  those  cases  in  which  it  is  Persons 
necessary  to  make  persons  defendants  to  a  suit,  not  because  their  dffendanthS 
rights  may  be  directly  affected  by  the  decree,  if  obtained,  but  » remedy 

,  .        ,  n     7  1    •      ./y.  T         •      1  ■        \  •  over  must  be 

because,  m  the  event  ot  the  piamtifl  succeeding  m  his  object  parties, 
against  the  principal  defendant,  that  defendant  will  thereby  ac- 

1  Stoiy  Eq.  PI.  §  351;  Mitford  Eq.  PI.  v.  Mowatt,  1  Ed.  CIi.  9;  Steele  v.  Taylor, 
73;  Lambert ».  Lambert,  52  Maine,  544.  1  Min.  274.     But  it  seems  he  mnv  be  made 

2  Bishop  Winchester  «.  Paine,  11  Ves.  a  party  by  the  express  consent  of  the  plain- 
199.  tiff.    Steele  «.  Taylor,  supra. 

0  Eades  v.  Harris.  1  Y.  &  C.  230;  Story  8  Foster  v.  Deacon,  6  Mad.  69;  Story 

Eq.  Jur.  §  156;  ante,  199,  and  note  and  Eq.  PI.  §  342  and  notes,  §  348;  Sedgwick 

cases  cited  to  this  point  of  assignments  ».  Cleveland,  7  Paige,  290;  Deasw.  Thome, 

pendente  Kle ;  2  Story  Eq.  Jur.  §  908.  3  John.  544  ;   see,  however,  Brandon  v. 

4  Johnson  e.  Thomas,  11  Beav.  601.  Brandon,  3  N.  R.  287,  V.  C.  K.,  where  a 

5  Solomon  v.  Solomon,  13  Sim.  616.  supplemental  order  was  made  to  bring  be- 

6  Daly  V.  Kelly,  4  Dow,  435;  Bishop  of  fore  the  Court  mortgagees  of  shares  after 
Winchester  v.  Paine,  supra;  Story  Eq.  PI.  decree;  and  Toosey  ».  Bnrchell,  Jnc.  159, 
§  351.  As  to  the  effect  of  Us  pendens  gen-  where,  on  petition,  the  Court  ordered  that 
erally,  see  Bellamy  «.  Sabine,  1  DeG.  &.T.  the  jjurchaser  should  be  at  liberty  to  attend 
566;  Tyler  «.  Thomas,  25  Beav.  47;  Sugd.  inquiries  in  the  Ma.5ter's  office,  and  have 
V.  &  P.  759.  notice  of  all  proceedings,  on  paying  the  in- 

7  Story  Eq.  PI.  §  361 ;  Mitford  Eq.  PI.  73 ;  cidental  costs.  The  Court  will  u'suaTly  now, 
see  Steele  v.  Taylor,  1  Min.  274.  on  summons,  give  the  purchaser  liberty  to 

B  See  Lawrence  v  Lane,  4  Gilman,  364 ;  attend  the  proceedings  at  his  own  expense. 
Cook  ».  Mancius,  6  John.  Ch.  89 ;  Carow 
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OF   PARTIES    TO   A   SUIT. 


Ch.V.  §2. 


Personal  rep- 
resentative, 
in  a  suit  by 
heir  to  compel 
widow  to 
elect. 


In  suits  by 

specialty 

creditors. 


quire  a  right  to  call  upon  him  either  to  reimburse  him  the  whole 
or  part  of  the  plaintiff's  demand,  or  to  do  some  act  towards 
reinstating  the  defendant  in  the  situation  he  would  have  been  in 
but  for  the  success  of  the  plaintiff's  claim.  In  such  cases  the 
Court,  in  order  to  avoid  a  multiplicity  of  suits,  requires  that  the 
parties  so  consequentially  liable  to  be  affected  by  the  decree,  shall 
be  before  the  Court  in  the  first  instance,  in  order  that  their  liabil- 
ities may  be  adjudicated  upon  and  settled  by  one  proceeding.^ 
Thus,  where  a  defendant  in  his  answer  insisted  that  he  was  entitled 
to  be  reimbursed  by  A.  what  he  might  be  decreed  to  pay  to  the 
plaintiff,  and  therefore  that  A.  was  a  necessary  party,  the  Court, 
at  the  hearing,  directed  the  cause  to  stand  over,  with  liberty  to 
the  plaintiff  to  amend  by  adding  parties.^  And  so,  where  an  heir- 
at-law  brought  a  bill  against  a  widow,  to  compel  her  to  abide  by 
her  election,  and  to  take  a  legacy  in  lieu  of  dower,  it  was  held  that 
the  personal  representative  was  a  necessary  party ;  because,  in  the 
event  of  the  plaintiff's  succeeding,  she  was  entitled  to  satisfaction 
for  her  legacy  out  of  the  personal  estate ;  and  the  plaintiff  had 
leave  to  amend,  by  making  the  executor  a  party.' 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  creditors 
for  satisfaction  of  their  demands  out  of  the  real  estate  of  a  person 
deceased,  it  is  required  that  the  personal  as  well  as  the  real  repre- 
sentative should  be  brought  before  the  Court ;  because  the  personal 
estate,  being  the  primary  fund  for  the  payment  of  debts,  ought  to 
go  in  ease  of  the  land,'  and  the  heir  has  a  right  to  insist  that  it 
shall  be  exhausted  for  that  purpose  before  the  realty  is  charged ; 
so  that,  if  a  decree  were  to  be  made  in  the  first  instance  against 
the  heir,  he  would  be  entitled  to  file  a  bill  against  the  personal 
representative  to  reimburse  himself  The  Court,  therefore,  in 
order  to  avoid  a  multiplicity  of  suits,  requires  both  the  executor 
and  heir  to  be  before  it,  in  order  that  it  may,  in  the  first  instance, 
do  complete  justice,  by  decreeing  the  executor  to  pay  the  debt,  as 
far  as  the  personal  assets  will  extend ;  the  rest  to  be  made  good 
by  the  heir  out  of  the  real  assets.'  Upon  this  principle  it  was, 
that  where  a  man  covenanted  for  himself  and  his  heirs  that  a 


1  Story  Eq.  PI.  §  178  el  leq.,  §  180;  Wi- 
ser V.  Blachly,  1  John.  Ch.  437 ;  Erickson 
V.  Nesmith,  46  N.  H.  371,  374;  Hiidley  v. 
Russell,  40  N.  H.  109;  New  England,  &c. 
Bank  v.  Newport  Steam  Factory,  6  R.  I. 
184;  see  Shotwell  v.  Taliaferro,  25  Miss. 
105.  In  a  suit  against  the  representatives 
of  a  deceased  partner  to  recover  a  partner- 
sliip  debt,  in  which  the  insolvency  of  the 
surviving  partner  is  stated,  he  is,  neverthe- 
less, a  proper  party  as  to  the  other  defend- 
ants, who  cannot  demur  to  the  bill  for 
misjoinder,  on  account  of  the  joinder  of 
such  survivor.    Butts  v.  Genung,  5  Paige, 


2  Greenwood  v.  Atkinson,  5  Sim.  419; 
see  also  the  case  of  Green  ».  Poole,  5  Bro. 
P.  C.  504, 

8  Lesquire  v  Lesquire,  Rep.  t.  Finch, 
134;  see  also  Wilkinson  s.  Fowkes,  9  Hare, 
ia3.  -  ' 

*  Madox  V.  Jackson,  3  Atk.  406. 

5  Galton  V.  Hancock,  2  Atk.  434. 

'  Knight  V.  Knight,  3  P.  Wms.  333. 

'  Knight  ».  Knight,  3  P.  Wms.  833; 
Story  Eq.  PI.  §  173  el  seq. ;  see  Cosby  v. 
Wic'kliife,  7  B.  Mon.  120;  Galton  d.  Han- 
cock, 2  Atk.  434. 
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jointure  house  should  remain  to  the  uses  in  a  settlement,  and  the 
jointress  brought  a  bill  against  the  heir  to  compel  him  to  rebuild 
and  finish  the  jointure  house,  and  to  make  satisfaction  for  the 
damage  which  she  had  sustained  for  want  of  the  use  thereof, 
Lord  Talbot  allowed  a  demurrer,  on  the  ground  that  the  executor 
ought  to  be  a  party ;  because  the  Court  would  not,  in  the  first 
instance,  decree  against  the  heir  to  perform  his  covenant,  and  then 
put  the  heir  upon  another  bill  against  the  personal  representative 
to  reimburse  himself  out  of  the  personal  assets.'^ 

A  bill  of  discovery  of  real  assets  might,  however,  be  brought 
against  the  heir,  in  order  to  preserve  a  debt,  without  making  the 
administrator  a  party,  where  it  is  suggested  that  the  representa- 
tion is  contested  in  the  Ecclesiastical  Court ;  '■'  and  where  the  heir 
of  an  obligor  would  not  himself  administer,  and  had  opposed  the 
plaintiff,  who  was  a  principal  creditor,  in  taking  out  administra- 
tion, a  demurrer  by  him,  because  the  administrator  was  not  a 
party,  was  overruled.' 

Where  the  nature  of  the  relief  prayed  is  such  that  the  heir-at- 
law  has  no  remedy  over  against  the  personal  estate,  the  personal 
representative  is  an  unnecessary  party ;  thus,  in  the  case  of  a  bill 
filed  by  a  mortgagee  against  the  heir  of  a  mortgagor  to  foreclose, 
the  executor  of  the  mortgagor  is  an  unnecessary  party,  because  in 
such  a  case  the  mortgagee  has  a  right  to  the  land  pledged,  and  is 
not  in  any  ways  bound  to  intermeddle  with  the  personal  estate,  or 
to  run  into  an  account  thereof;  and  if  the  heir  would  have  the 
benefit  of  any  payment  made  by  the  mortgagor  or  his  executor, 
he  must  prove  it.*  And  it  makes  no  difference  if  the  mortgage 
be  by  demise  for.  a  term  of  years,  provided  the  mortgagor  was 
seised  in  fee ;  in  such  case  the  executor  is  an  unnecessary  party, 
and  if  made  one,  the  biU  against  him  will  be  dismissed  with  costs.* 
And  where  a  term  of  1000  years  had  been  granted,  but  conditioned 
to  sink  and  be  extinguished  upon  payment  of  an  annuity  for 
forty-two  years,  and  at  the  expiration  of  the  time  a  bill  was 
brought  by  the  heir  of  the  grantor  for  a  surrender  of  the  residue 
of  the  term,  it  was  held  that  the  personal  representative  of  the 
grantor  need  not  be  a  party.° 

Where,  however,  the  mortgagee  mixes  together  his  character  of 


Ch.  v.  §  2. 

— Y       — ' 


Where  repre- 
sentation 
contested  in 
Ecclesiastical 
Court. 


In  foreclosure 
against  heir 
of  mortgagor. 


1  Knight  V.  Knight,  3  P.  Wms.  333;  and 
see  Bressenden  v.  Decreets,  2  Ch.  Ca.  197. 

2  Plunket  «.  Penson,  2  Atk.  51 ;  Story 
Eq.  PI.  §  91. 

3  D'Aranda  ».  Whittingham,  Mos.  84; 
Storj'  Eq.  PI.  §§  175,  186,  196;  see  4  Kent 
(11th  ed.),  184-186  and  notes. 

*  Duncombe  v.  Han^ley,  3  P.  Wms.  333, 
notes;  Fell  ».  Brown,  2  Bro.  C.  C.  279; 
tJiory  Eq.  PI.  5§  196,  200. 

6  Bradshaw  v.  Outram,  13  Ves.  234.    If 


the  mortgage  was  of  a  chattel  interest,  of 
course  the  executor,  and  not  the  heir, 
would  be  the  proper  party;  and  if  freehold 
and  leasehold  estates  are  both  comprised 
in  the  same  mortgage,  both  the  heir  and 
executor  will  be  necessary  parties  to  a  bill 
of  foreclosure.  Robins  v.  Hodgson,  Rolls, 
15  Feb.,  1794. 

6  Bampfield  v.  Vaughan,  Rept.  t.  Finch, 
104. 


Where  heir 
sought  sur- 
render of 
term. 


Where  mort- 
gagee seeks 
rehef  as  a 
general 
creditor. 
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Ch.V.  §2. 


Eight  of 
mortgagee  to 
prove  against 
peraonalty  for 
wliole  debt, 
and  to  realize 
his  security. 


When  sale 
directed, 
instead  of 
foreclosure. 


mortgagee  and  general  creditor,  and  seeks  relief  beyond  that  to 
whicli  his  position  of  mortgagee  by  itself  would  strictly  entitle 
him,  then  it  would  appear  that  the  personal  representative  of  the 
mortgagor  must  be  a  party  to  the  bill,  and  there  must  be  an  ac- 
count of  the  personal  estate.  It  may  here  be  observed,  that  the 
doubt  which  formerly  existed  whether,  when  the  mortgaged  estate 
is  insufficient  to  satisfy  the  amount  charged  upon  it,  and  the  per- 
sonalty is  also  inadequate  to  pay  all  the  debts,  the  mortgagee  was 
entitled  to  prove  against  the  personalty  for  the  whole  of  his  debt, 
or  only  for  the  residue,  after  deducting  what  he  has  received  from 
his  security,''  has  now  been  removed  by  the  decision  of  Lord  Cotten- 
ham,  in  the  case  of  Mason  v.  Bogg^  where  it  was  detei-mined,  that 
a  mortgagee  may  prove  for  the  whole  debt,  and  then  realize  his  se- 
curity, and  afterwards  take  a  dividend  on  the  whole  debt;  provided, 
of  course,  that  the  amount  of  the  dividend  is  not  more  than  the 
unpaid  balance.'  In  suits  of  this  description,  the  Court  wUl  decree, 
not  a  foreclosure,  but  a  sale  of  the  estate,^  a  decree  to  which  a  mort- 
gagee is  not  ordiaarily  entitled  upon  a  bill  filed  by  him,  without 


1  Mason  v.  Bogg,  2  M.  &  C.  443 ;  Green- 
wood V.  Taylor,  1  R.  &M.  185;  Greenwood 
V.  Firth,  2  Hare,  241,  n. ;  Tipping  ».  Power, 
1  Hare,  405 ;  Marshall  v.  Macartney,  3  Dr. 
&  W.  232;  Dexter  «.  Arnold,  1  Sumner, 
109;  Marshall  v.  McAravey,  3  Dr.  &  War. 
232.  A  mortgagee,  who  has  entered  for 
condition  broken,  may  have  an  action  on 
the  bond,  and  he  will  recover  the  difference 
between  the  value  of  the  land  and  the 
amount  of  the  principal  and  interest  on  the 
bond.  Amory  i).  Fairbanks,  3  Mass.  562 ; 
Newall  V.  Wright.  3  Mass.  150;  4  Kent 
(11th  ed.),  184;  Tooke  ».  Hartley,  2  Bro. 
C.  C.  (Perkins's  ed.)  126,  127,  and  notes; 
Perry  v.  Barker,  8  Sumner's  Ves.  527, 
Perkins's  note  (a),  and  cases  cited;  Hatch 
».  White,  2  Gall.  152;  Globe  Ins.  Co.  v. 
Lansing,  5  Cowen,  380;  Omaly  v.  Owen,  3 
Mason,  474;  Lansing  D.  Goelet,  9  Cowen, 
346;  Lowell  «.  Leland,  3  Vt.  581 ;  CRllum 
V.  Emanuel,  1  Ala.  N.  S.  23.  The  value 
of  the  land  may  be  ascertained  either  by  a 
sale,  or  by  estimate,  and  proof  of  the  value 
of  the  property  mortgaged.  See  4  Kent 
(11th  ed.),  182;  Tooke  J).  Hartley,  2  Bro. 
C.  C.  (Perkins's  ed.)  126,  127,  and  notes; 
Hodge  V.  Holmes,  10  Pick.  380, 881 ;  Amory 
V  Fairbanks,  3  Mass.  662  ;  Newall  v. 
Wright,  3  Mass.  160;  Briggs  «.  Richmond, 
10  Pick.  396;  West  u.  Chamberlain,  8 
Pick.  336;  Hart  v.  Ten  Eyck,  2  John.  Ch. 
62;  Wiley  u.  Angel,  1  Clarke,  217;  Suf- 
fern  v.  Johnson,  1  Paige,  450;  Downing  ». 
Palmateer,  1  Monroe,  66;  M'Gee«.  Uavie, 
4  J.  J.  Miirsh.  70;  Bank  of  Ogdensburg  v. 
Arnold,  5  Paige,  38. 

2  2  M.  &  C.  443;  lJur.330;  Armstrong 
«.  Storer,  14  Beav.  535,  538;  Tucklev  v. 
Thompeon,  IJ.  &  H.  126,  180;  Rhodes  v. 


Moxhay,  10  W.  R.  103,  V.  C.  S.;  Dighton 
V.  Withers,  31  Beav.  423. 

s  The  rule  is  settled  otherwise  in  Massa- 
chusetts, where  it  is  held  that  the  mort- 
gagee could  not  prove  for  his  whole  debt 
and  yet  retain  his  mortgage;  and  that  if 
he  does  prove  his  whole  debt,  and  accept) 
a  dividend  on  his  whole  debt,  he  thereby 
waives  his  mortgage.  Amory  v.  Francis, 
16  Mass.  308;  Hooker  v.  Olmstead,  6  Pick. 
481;  Towle  V.  Bannister,  16  Pick.  255; 
Middlesex  Bank  v.  Minot,  4  Met.  325; 
Farnum  v.  Boutelle,  13  Met.  159.  If  the 
mortgagee  elects  to  retain  his  security,  its 
value  must  be  ascertained  and  deducted, 
and  he  can  only  prove  the  remainder.  The 
value  of  the  mortgaged  property  may  for 
this  purpose  be  fixed  by  consent  of  parties, 
or  ascertained  by  a  sale;  or  it  may  be  de- 
termined by  a  jury,  whenever  it  properly 
comes  before  that  tribunal.  Haverhill  Loan 
Fund  Association  v.  Cronin,  4  Allen,  141, 
144. 

4  Danielli).  Skipwith,  2  Bro.  C.  C.  165; 
see  also  Christopher  v.  Sparke,  2  J.  &  W. 
229;  King!).  Smith,  2  Hare,  239,  242;  7 
Jur.  694;  Seton,  289,  tt  sea. ;  2  Story  Eq. 
Jur.  §§  1025, 1026, 1027;  4  Kent  (11th  ed.), 
146,  215.  It  is  not  a  matter  of  course,  on  a 
bill  for  foreclosure  and  sale,  to  order  the 
whole  of  the  mortgaged  premises  to  be  sold. 
Under  certain  circumstances  no  more  will 
be  sold  than  enough  to  pay  the  debt  and 
costs.  Delahigarre  v.  Bush,  2  John.  490 ; 
Suffern  ».  Johnson,  1  Paige,  450;  Brinker- 
hoffu.  Thalhimer,  2  John.  Ch.  486.  The 
premises  may  be  sold,  either  together  or  in 
parcels,  as  will  be  best  calculated  to  pro- 
duce the  highest  sum.  Suffern  v  John-on, 
1  Paige,  450 ;  Campbell  v.  Macomb,  4  John. 
Ch.  584. 
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reference  to  his  rights  as  a  general  creditor.^  Where  the  bill  is 
filed  to  redeem  a  mortgage  against  the  heir  of  a  mdrtgagee,  the 
personal  representative  must  also,  as  the  party  entitled  to  the 
money,  be  made  a  party  to  the  suit,"  because,  although  the  mort- 
gagee upon  paying  the  principal  money  and  interest  has  a  right  to 
a  reconveyance  from  the  heir,  yet  the  heir  is  not  entitled  to  receive 
the  money ;  and,  if  it  were  paid  to  him,  the  personal  representative 
would  have  a  right  to  sue  him  for  it.' 

Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies 
intestate  as  to  the  estate  contracted  for,  before  the  completion  of 
the  contract,  the  vendor  has  a  right  to  file  a  bill  against  his  per- 
sonal representative  for  payment  of  the  purchase-money ;  but  if  he 
does,  he  must  make  the  heir-at-law  a  party,  because  the  heir  is  the 
person  entitled  to  the  estate.  And,  for  the  same  reason,  where  the 
vendee,  after  the  cause  was  at  issue,  died,  having  devised  the  estate 
which  was  the  subject  of  the  suit  to  infant  children,  and  the  plain- 
tiff revived  against  the  personal  representatives  only ;  it  was  held, 
that  the  infant  devisees  were  necessary  parties,  and  the  suit  was 
ordered  to  stand  over,  in  order  that  they  might  be  brought  before 
the  Court.* 

Upon  the  same  principle,  if  a  vendor  were  to  file  a  biU  against 
the  heir,  the  heir  would  have  a  right  to  insist  upon  the  personal 
representative  being  brought  before  the  Court,  because  the  pur- 
chase-money is,  in  the  first  instance,  payable  out  of  the  personal 
estate.^  But  where  a  bill  stated  that  an  estate,  purchased  in  the 
defendant's  name,  was  so  purchased  in  trust  for  the  plaintiff's 
ancestor,  who  paid  the  purchase-money,  and  prayed  a  reconvey- 


Ch.V.  §2. 


In  redemp- 
tion suits, 
personal  rep- 
resentative 
a  necessary 
party  as  well 
as  heir. 


Heir-at-law 
of  purchaser 
in  suit  for 
specific  per- 
formance. 


Where  ven- 
dee dies, 
pendente  lite. 


Personal  rep- 
resentatives 
of  purchaser. 


1  The  cases  in  which  a  mortgagee  may 
have  a  sale  instead  of  a  foreclosure,  are, — 
1,  where  the  estate  is  deficient  to  pay  the 
incumbrance ;  2,  where  the  mortgage  is  of 
a  dry  reversion ;  3,  where  the  mortgagee 
dieJi  and  the  equity  of  redemption  descends 
upon  an  infant ;  4,  where  the  mortgage  is 
of  an  advowsoii;  5,  where  the  mortgagor 
becomes  a  bankrupt ;  and  6,  where  a  mort- 
gage is  of  an  estate  in  Ireland.  See  2 
Powell  on  Mortgages,  by  Coventry,  1016, 
n.  T. ;  2  Story  Kq.  Jur.  §  1026.  It  is  now 
enacted  by  15  &  16  Vic.  c.  86,  §  48,  that 
"  it  sliall  be  lawful  for  the  Court  in  any 
suit  for  the  foreclosure  of  the  equity  of  re- 
demption in  any  mortgaged  property,  upon 
the  request  of  the  mortgagee,  or  of  any 
subsequent  incumbrancer,  or  of  the  mort- 
gagor, or  any  person  claiming  under  them 
respectively," to  direct  a  sale  (see  Hurst  v. 
Hurst,  16  Beav.  372;  Wayn  V.  Lewis,  1 
Dm.  487)  of  such  property,  instead  of  a 
foreclosure  of  such  equity  of  redemption, 
on  such  terms  as  the  Court  may  think  fit 
to  direct,  and  if  the  Court  should  so  think 
fit,  without  previously  determining  the 
priorities  of  incumbrances,  or  giving  the 


usual  or  any  time  to  redeem."  This  sec- 
tion also  provides  security  for  parties 
whose  interests  may  be  affected  in  certain 
cases. 

2  Dexter  v.  Arnold,  1  Sumner,  109 ;  Hil- 
ton V.  I.othrop,  46  Maine,  297,  299. 

8  Ante,  193. 

^  Townsend  «.  Champernowne,  9  Pri. 
130  ;  see  Cox  v.  Sprode,  2  Bibb,  376; 
Fisher  v.  Kay,  2  Bibb,  434  ;  Huston  v. 
M'Clarty,  3  Litt.  274;  Morgan  v.  Morgan, 
2  Wheat.  90  ;  Story  Eq.  Fl.  §§  160,  177; 
Champion  v.  Brown,  6  John.  Ch.  402.  To 
a  bill  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  land  made  by  a 
person  who  has  deceased,  all  the  heirs  of 
such  deceased  person  should  be  made  par- 
ties. Duncan  v.  Wiokliffe,  4  Scam.  462; 
see  House  v.  Dexter,  9  Mich.  246. 

6  See  Story  Eq.  PI.  §  177  ;  Cocke  v. 
Evans,  9  Yerger,  287.  Upon  a  bill  for  the 
rescission  of  a  contract  for  land,  for  defect 
of  title  in  the  vendor,  the  heirs  of  the  ven- 
dee must  be  made  parties.  Huston  v.  No- 
ble, 4  J.  J.  Marsh.  136 ;  see  Harding  v. 
Handy,  11  Wheat.  104. 
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Ch.  V.  §  3.  ance,  a  demurrer,  on  the  ground  that  the  executor  of  the  ancestor 
was  not  a  party,  was  overruled ;  because  the  purchase-money  hav- 
ing been  paid,  it  was  quite  clear,  that  no  decree  could  have  been 
made  against  the  personal  representative.^ 

Upon  the  same  principle  formerly,  the  Courts  in  the  case  of 
sureties,  and  of  joint  obligors  in  a  bond,  compelled  all  who  were 
bound,  or  their  representatives,  to  be  before  the  Court,  in  order  to 
avoid  the  multiplicity  of  suits  which  would  be  occasioned  if  one  or 
more  were  to  be  sued  without  the  others,  and  left  to  seek  contribu- 
tion from  their  co-sureties,  or  co-obligors  in  other  proceedings ;  but 
we  have  seen  that,  in  this  respect,  the  32d  Order  of  August,  1841, 
has  altered  the  practice.** 


Old  rule,  as 
to  sureties 
and  joint 
obligors. 


Section  III.  —  Of  Objections  for  want  of  Parties. 


How  taken.  Having  endeavored  in  the  preceding  sections  of  this  chapter,  to 

point  out  the  parties  who  ought  to  be  brought  before  the  Court  by 
the  plaintiiF,  in  order  that  complete  justice  may  be  done  in  the  suit ; 
the  next  step  is  to  show  in  what  manner  an  objection,  arising 
from  the  omission  of  any  of  these  parties  in  a  bill,  is  to  be  taken 
advantage  of  by  the  defendant,  and  how  the  defect  arising  from 
such  omission  is  to  be  obviated  or  remedied  by  the  plaintiff.' 

And  here  it  is  necessary  to  remark,  in  the  first  instance,  that  no 
persons  are  considered  as  parties  to  a  suit,  except  the  plaintiffs  and 
persons  against  whom  the  bill  prays  either  the  writ  of  subpcena,  or 
that  upon  being  seiTed  with  a  copy  of  the  bill  they  may  be  bound 
by  the  proceedings  in  the  cause  ;  *  but  the  mere  naming  a  person  as 
a  defendant  does  not  make  him  a  party .^ 

Hopk.  555;  and  they  onlj'  are  parties  de- 
fendant against  "whom  process  is  prayed, 
or  wlio  are  specilically  named  and  de- 
scribed as  defendants.  Talmage  v.  Pell,  9 
Paige,  410  ;  Lucas  v.  Bank  of  Darien,  2 
Stewart,  280;  Green  v.  McKennej-,  6  J.  J. 
Marsh.  193;  Moore  v.  Anderson,  1  Ired. 
Ch.  411;  Harris  »  Carter,  3  Stewart,  233. 
Where  a  minor,  a  necessary  party,  was  not 
named  in  the  bill,  he  cannot  be  considered 
a  defendant,  although  an  answer  is  filed 
for  him  by  his  guardian  ad  litem.  Dixon 
V.  Donaldson,  6  J.  J.  Marsh.  675. 

5  Windsor  ».  Windsor,  2  Dick.  707; 
Carey  u.  Hillhouse,  5  Geo.  251;  Cassiday 
V.  McUaniel,  8  B.  Mon.  519.  To  make 
him  such,  process  must  be  issuel  and 
served  upon  him.  Bond  v.  Hendricks,  1 
A.  K.  Marsh.  594;  White  v.  Park,  5  J.  J. 
Marsh.  603;  Estill  v.  Clay,  2  A.  K.  .Marsh. 
497;  Huston  v.  M'Clarty,  3  Lilt  274; 
Aroliibald  v.  Means,  6  Ired.  Eq.  230. 


1  Astley  ».  Fountain,  Rep.  t.  Finch,  4. 

2  See  ante,  p.  267;  Genl.  Ord.  VII.  2. 
8  See  ante,  280,  note  4. 
4  Story  Eq.  PI.  §  44;  1  Smith  Ch.  Pr. 

(2d  Am.  ed.)  86;  Walker  i;.  Hallett,  1  Ala. 
(N.  S.)  379;  Lucas  v.  Bank  of  Darien,  2 
Stewart,  280;  Lvle  v.  Bradford,  7  Monroe, 
113;  Huston  ».  M'Clarty,  3  Litt.  274;  De 
Wolfi).  Mallett,  3  Dana,  214;  Taylor  v. 
Bate,  4  Monroe,  267.  In  New  York  parties 
may  be  treated  as  defendants,  by  a  clear 
statement  in  the  bill  to  that  effect,  without 
praying  the  svhpmna.  The  reason  given  is 
that,  in  that  State,  the  mbpana  is  issued  of 
course,  and  that  a  formal  prayer  is  unnec- 
essary to  ent  tie  the  plaintiff  to  process. 
Brasher  v.  Cortlandt,  2  John.  Ch.  246 ;  El- 
niendori).  Delancy,l  Hopk.  665;  Verplanck 
I'.  Mercant.  Ins.  Co  ,  2  Paige,  438.  But  un- 
less the  plaintiff,  either  in  the  prayer  for 
process  or  by  allegation  in  the  bill,  desig- 
nates those  who  are  made  defendants,  the 
omission  is  fatal;  Elmendorf  v.  Delancy, 
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A  defect  of  parties  in  a  suit  may  be  taken  advantage  of  either    Ch.  v.  §  3. 
by  demurrer,  plea,  answer,^  or  at  the  hearing.^  > y ' 

Whenever  the  deficiency  of  parties  appears  on  the  face  of  a  bill.  By  demurrer; 
the  want  of  proper  parties  is  a  cause  of  demurrer.'  There  appears 
to  be  some  doubt  whether  a  demurrer  of  this  nature  can  be  par- 
tial, and  whether  it  must  not  extend  to  the  whole  bill.  And  in 
the  case  of  The  East  India  Company  v.  Coles,^  Lord  Thurlow 
was  inclined  to  think,  that  there  could  not  be  a  partial  demurrer 


1  See  Clark  ».  Long,  4  Rand.  451;  Story 
Eq.  PI.  §  236.  Where  the  defect  of  w.int 
of  purties  is  fortiial,  or  technical  merely, 
the  objection  must  be  made  by  demurrer, 
plea,  or  answer.     Postlethwaite  v.  How|^, 

5  Clarke  (Iowa),  365;  Story  v.  Livingston, 
13  Peters,  359;  Sayles  v.  Tibbitts,  5  K.  1. 
79;  Kean  v.  Johnson,  1  btockt.  (N.  J.) 
401;  Chapman  e.  Hamilton,  19  Ala.  121; 
Suiith  V.  Mitchell,  6  Geo.  458.  So  where 
a  purty  omits  to  object,  either  by  demur- 
rer, plea,  or  answer,  for  want  of  parties 
who  ave  only  necessary  to  protect  himself, 
the  Court  may  refuse  to  sustain  the  objec- 
tion at  the  hearing.  Dias  v.  Bouchard,  10 
Paige,  445;  Lorillard  v.  Coster,  5  Paige, 
172;  Lainhart  v.  Reilly,  3  Deaaus.  570; 
Gilbert  v.  Sutliff,  3  Ohio  (N.  S  ),  129;  Mc- 
Maken  «.  McMaken,  18  Ala.  676;  Cutler  v. 
TutUe,  4  C.  E.  Green  (N.  J.),  549,  556. 

2  Wlien  it  is  manire>t  that  a  decree  will 
have  the  effect  of  depriving  third  parties 
of  their  legal  rights,  it  is  incnmbent  on  the 
Court  to  notice  the  fact  at  the  hearing, 
and  cause  them  to  be  brought  in;  and  the 
proper  course,  in  such  case,  is  to  order  the 
cause  to  stand  over  to  enable  the  plaintiff 
to  bring  such  necessary  parties  before  the 
Court.  Shaver  v.  Brainard,  29  Barb.  (N. 
Y.)  25;  Heriington  v.  Hubbard,  1  Scam. 
669;  Clark  «.  Long,  4  Band  451;  Hussey 
V.  Dole,  24  Maine,  20;  O'Brien  v.  Heeney, 
2  Edw.  Ch.  242;  Cannon  v.  Norton,  14  Vt. 
176;  Miller  w.M'Crea,  7  Paige,  452;  Felch 
V.  Hooper,  20  Maine,  159;  Nash  v.  Smith, 

6  Conn.  421 ;  Bugbee  v.  Sargent,  23  Maine, 
269;  Lord  v.  Underdunck,  1  Sandl'.  Ch. 
146;  Postlethwaite  v.  Howes,  3  Clarke 
(Iowa),  365;  Prentice  i).  Kimball,  19  111. 
320;  Morse  v.  Machias  Water  Power  Co., 
42  Maine,  119;  Per  Wayne  J.  in  Lewis  v. 
Darling,  16  How.  U.  S.  1,  8,  9;  Winnipi- 
seogee  Lake  Company  v.  Worster,  29  N. 
H.  433;  Miller  v.  Whittier,  33  Maine,  521; 
Davis  V.  Rogers,  33  Maine,  222 ;  Bailey  v. 
Myrick,  36  Maine,  50;  Beais  v.  Cobb,  51 
Maine,  351;  Pierce  r.  Faunce,  47  Maine, 
507,  513;  Schwoerer  v.  Boylston  Market 
Association,  99  Mass.  285,295;  Webber  «. 
Taylor,  5  Jones  Eq.  (N.  C  )  36;  Hoe  v. 
Wilson,  9  Wallace  U.  S.  501 ;  Woodward 
V.  Wood,  19  Ala.  213. 

This  course  will  be  adopted  where  it  is 
found  that  an  effectual  decree  cannot  be 
made,  binding  upon  all  persons  in  interest, 
for  want  of  proper  parties,  although  the 
objection  has  not  beeu  raised  by  either 


party.  O'Brien  v.  Heeney,  2  Edw.  Ch. 
242;  Herrin^ton  v.  Hubbard,  1  Scam.  569; 
McMaken  v.  McMaken,  18  Ala.  576 ;  Good- 
man v.  Barbour,  16  Ala.  625;  Booraem  v. 
Well-s,  4  C.  E.  Green  (N.  J.),  67,  9B ;  Brown 
V.  Johnson,  63  Maine,  261;  Beals  v.  Cobb, 
61  Maine,  348,  851;  Pierce  v.  Faunce,  47 
Maine,  507,  613;  Schwoerer  v.  Boylston 
Market  Association,  99  Mass.  295;  Hoe  v. 
Wilson,  vbi  supra.  A  bill  should  not  be 
dismissed  for  want  of  necessary  parties,  as 
they  can  either  come  in  voltmtarily,  or 
mav  be  summoned  in.  Potter  v.  Holden, 
31  'Conn.  385;  Thomas  ».  Adams,  30  111. 
37.  But  if  after  objection  is  made  for  want 
of  necessary  parties,  the  plaintiff  neglects 
or  refuses  to  bring  them  belore  the  Court, 
the  bill  will  be  dismissed.  Singleton  v. 
Gayle,  8  Porter,  270 ;  Hunt  v.  Wickliffe,  2 
Porter.  201 ;  Bailey  v.  Myrick,  36  Maine, 
60,  54';  see  St.  Mass.  1862,  c.  218,  §  9. 
But  such  dismissal  should  be  without  pre- 
judice. Huston  V.  M'Clarty,  3  Litt.  274; 
fiovce  I).  Tarrant,  6  J.  J.  Marsh.  667; 
Caldwell  v.  Hawkins,  1  Litt.  212;  Hack- 
with  V.  Damron,  1  Monroe,  239;  Van  Epps 
V.  Van  Deusen,  4  Paifje,  64;  Payne  v. 
Richardson,  7  J.  J.  Marsh.  240;  Harris  v. 
Carter,  3  Stewart,  233.  So  a  bill  must  be 
dismissed,  when  persons,  who  are  neces- 
sary parties,  refuse  to  appear,  and  the 
Court  has  no  power  to  reach  them  by  its 
process,  and  compel  them  to  become  par- 
ties; Picquet  v.  Swan,  5  Mason,  561;  but 
without  prejudice.     JOid. 

A  motion  to  be  admitted  as  a  defendant 
to  a  suit  is  irregular.  Harrison  v.  Morton, 
4  Hen.  &  M.  483.  But  persons  whose  in- 
terest is  apparent,  if  not  made  parties, 
may  be  allowed  to  bring  forward  their 
claim  by  petition.  Birdsong  v.  Birdsong, 
2  Head  "(Tenn.l,  289;  Morris  v.  Barclav,  2 
J.  J.  Marsh.  374;  Smith  v.  Britton,  2P.  & 
H.  (Va.)  124;  Philhps  u.  Wesson,  16  Geo. 
137;  see  ante,  260. 

»  Mitchell  V.  Lenox,  2  Paige,  281 ;  Rob- 
inson V.  Smith,  3  Paijje,  222;  Crane  v. 
Deming,  7  Conn.  387;  Story  Eq  PI.  §  541; 
Wl.ite  V.  Curtis,  2  Gray,  472;  Neely  v. 
Anderson,  2  btrobh.  Eq.  262.  And  in  such 
case,  if  the  delect  is  merely  formal  the 
objection  should  be  taken  by  demurrer. 
Chapn  an  v.  Hamilton,  19  Ala.  121;  Allen 
t).  Turner,  11  Gray,  436;  Schwoerer  v. 
Boylston  .Market  Association,  99  Mass.  296. 

*  3  Swan.  142,  n. ;  see  also  Lumsden  ». 
Fraser,  1  M.  &  C.  589,  602. 
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obviated  by 
showing 
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must  show 
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for  want  of  parties ;  but  upon  Mr.  Mitford  mentioning  some  cases,i 
wherein  such  partial  demurrers  had  been  allowed,  the  case  was 
ordered  to  stand  over  to  the  next  day  of  demurrers ;  in  the  mean 
time,  however,  the  plaintiff's  counsel,  thinking  it  better  for  his 
client,  amended  the  bill. 

It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  bringing 
a  necessary  party  before  the  Court  is  suggested  by  the  bill,^  as,  if 
the  bill  seeks  a  discovery  of  the  persons  interested  in  the  matter 
in  question,  for  the  purpose  of  making  them  parties,  and  charges 
that  they  are  unknown  to  the  plaintiff,  a  demurrer  for  want  of  the 
necessary  parties  will  not  hold.=  Upon  the  same  principle,  where 
it  was  stated  in  a  bill  that  the  defendant,  who  was  the  next  of  kin 
of  an  intestate,  had  refused  to  take  out  letters  of  administration, 
and  that  the  plaintiff  had  applied  to  the  Prerogative  Court  for 
administration,  but  having  been  opposed  by  the  defendant,  was 
denied  administration,  because  he  could  not  prove  that  the  intes- 
tate had  left  5owa  ?ioto5*to ;  and  that  he  had  afterwards  appUed 
to  the  Consistory  Court  of  Bath  and  Wells,  where  he  likewise 
failed,  because  he  could  not  prove  that  the  intestate  had  died  in 
the  diocese ;  and  that  the  defendant  had  refused  to  discover  where 
the  intestate  had  died  ;  a  demurrer  for  want  of  proper  parties, 
because  the  personal  representative  of  the  intestate  was  not  before 
the  Court,  was  overruled.^ 

A  demurrer  for  want  of  parties  must  show  who  are  the  proper 
parties ;  not  indeed  by  name,  for  that  might  be  impossible ;  °  but 
in  such  a  manner  as  to  point  out  to  the  plaintiff  the  objection  to 
his  bill,  so  as  to  enable  him  to  amend  by  adding  the  necessary 
persons.'  Some  doubt  has  been  thrown  upon  the  correctness  of 
this  rule,  in  consequence  of  an  observation  by  Lord  Eldon  in  Pyle 
V.  Pricel'    His  Lordship  is  there  reported  to  have  said,  "that 


1  Astley  V.  Fountain,  Finch,  i ;  Attwood 
V.  Hawkins,  Finch,  113;  Bressenden  d. 
Decreets,  2  Glia.  Ca.  197. 

2  In  White  ii.  Curtis,  2  Gray,  467,  it 
was  held  that  the  omission  to  join,  as  a 
defeiidant  in  a  bill,  the  administrator  of 
one  whose  death  is  alleged  in  the  bill, 
cannot  be  taken  advantage  of  by  demur- 
rer, when  it  does  not  appear  by  the  bill 
that  there  is  any  such  administrator.  It 
does  not  appear  to  have  been  regarded,  in 
thi%  case,  as  necessary,  that  any  reason 
should  be  stated  why  the  administrator 
was  not  appointed.  But  the  Court  stated 
that  the  necessity  or  propriety  of  intro- 
ducing the  adminisirator  was  not  apparent 
from  the  averments  in  the  bill. 

8  Ld.  Red.  180;  Towleo.  Fierce,  12  Met. 
328;  see  Gilman  v.  Cairues,  1  Breese, 
124;  Coe  v.  Beckwith,  31  Barb.  (N.  Y.) 
339;  Davis  «.  Hooper,  33  Miss.  (4  George) 


173;    De  Wolf  V.  De  Wolf,  4  R.  I.  450; 
Bailey  ».  Morgan,  13  Texas,  342. 

4  D'Aranda  v.  Whittingham,  Mos.  84. 

5  Tourton  v.  Flower,  3  V.  Wms.  369. 

6  Ld.  Red.  181;  Attorney-General  v. 
Jackson,  11  Ve».  369;  Lund  i).  Blnnshard, 
4  Hare,  23;  and  see  Pratt  o.  Keith,  10  Jur. 
N.  S.  305;  12  W.  R  394,  V.  C.  K.,  where 
the  defendant  was  allowed,  by  demurrer 
ore  tenus,  to  specify  the  parties.  Story 
Eq.  PI.  §  641  and  notes;  McElwain  v. 
Willis,  3  Paige,  505;  Lindlev  v.  Cravens, 
2  Blackf.  426;  .Jameson  »."  Deshieids,  8 
Grattan,  4;  Cliapman  v.  Hamilton,  19  Ala. 
121;  Hightower  v.  Mustian,  8  Geo.  506; 
Neely  v.  Anderson,  2  Strobh.  Eq.  262; 
see  Harrison  ».  Rowan,  4  Wash.  C.  C.  202; 
Arundell  v.  Blackwell,  Dev.  Kq.  354; 
Greeuleaf  v.  Queen,  1  Peters,  188. 

'  6  Ves.  781;  and  see  Attorney-General 
V.  Corporation  of  Poole,  4  M.  &  0. 17,  32; 
2  Jur.  934, 1080. 
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beside  the  objection  which  had  been  mentioned  at  the  bar,  to  the  ■  Ch.  t.  §  3. 

rule  which  required  the  party  to  be  stated,  it  might  appear  that  " r ' 

the  plaintiff  knows  the  party,"  and  then  to  have  observed,  "per- 
haps there  is  not  a  general  rule  either  way."  It  is  submitted 
however,  that  this  observation  of  Lord  Eldon  does  not  at  all 
shake  the  rule  which  has  been  laid  down,  as  to  the  necessity  of 
pointing  out  who  the  necessary  party  is,  but  merely  refers  to  the 
observation  made  at  the  bar,  that  there  was  no  rule  requiring  a 
demurrer  to  state  the  parties,  that  is,  hy  name,  as  it  might  be  out 
of  the  power  of  the  defendant  to  do  so ;  and  that  it  does  not  refer 
to  the  necessity  of  calling  the  plaintiff's  attention  to  the  descrip- 
tion or  character  of  the  party  required,  in  order  to  enable  him  to 
amend  his  bUl,  without  puttiSg  him  to  the  expense  of  bringing 
his  demurrer  on  for  argument,  which  he  might  otherwise  be 
obliged  to  do,  ia  order  to  ascertain  who  the  party  required  by  the 
defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause  is  Amendment 
not  considered  so  much  out  of  Court  but  that  the  plaintiff  may  ^murrer. 
afterwards  have  leave  to  amend,  by  bringing  the  necessary  parties 
before  the  Court.^  And  where  the  addition  of  the  party  would 
render  the  bill  multifarious,  the  plaintiff  will  be  allowed  to  amend 
generally.''  And  where  the  demurrer  has  been  ore  terms,  such 
leave  will  be  granted  to  him  without  his  paying  the  costs  of  the 
demuiTer ;  though,  if  he  seeks,  under  such  cu-cumstances,  to  amend 
more  extensively  than  by  merely  adding  parties,  he  must  pay  the 
defendant  the  cost  of  the  demurrer.* 

Upon  the  allowance,  however,  of  a  demurrer  for  want  of  parties.  Leave  to 
the  plaintiff  is  not  entitled  as  of  course  to  an  order  for  leave  to  amend  may 
amend.  When  it  is  said  that  a  bill  is  never  dismissed  for  want  of 
parties,*  nothing  more  is  meant  than  that  a  plaintiff,  who  would 
be  entitled  to  relief  if  proper  parties  were  before  the  Court,  shall 
not  have  his  bUl  dismissed  for  want  of  them,  but  shall  have  an 
opportunity  afforded  of  bringing  them  before  the  Court ;  ^  but  if, 
at  the  hearing,  the  Court  sees  that  the  plaintiff  can  have  no  relief 
under  any  circumstances,  it  is  not  bound  to  let  the  cause  stand 
over  that  the  plaintiff  may  add  parties  to  such  a  record.^ 

1  Bressenden  v.  Decreets,  2  Ch.  Ca.  197 ;  Miller  v.  M'Crea,  7  Paige,  452 ;  Huston  v. 
see  also  Lloyd  v.  Loaring,  6  Ves.  773;  M'CIarty,  3  Litt.  274;  Steele  ».  Lewis,  1 
Story  Eq.  PI.  §  643  and  note,  in  which  ia  Monroe,  49 ;  Royse  v.  Terrant,  6  J.  J. 
a  form  of  demurrer  for  want  of  necessary  Marsh.  687 ;  Story  Eq.  PI.  §  541 ;  post,  293- 
parties.     Allen  v.  Turner,  11  Gray,  436.  295,  note;  ante,  note  to  p.  287. 

2  Lumsden  «.  Eraser,  1  M.  &  C.  589,  6  gee  Potter  v.  Holden,  31  Conn.  885; 
602;  Attorney-General  o.  Merchant  Tai-  Thomas  «.  Adams,  30  111.  37;  onte,  287, 
lors'  Co.,  1  M.  &  K.  189,  194.  note. 

s  Newton  v.  Lord  Egmont,  4  Sim.  685.  6  Tyler   o.  Bell,  2  M.   &  C.  110;   see 

<  But  see  ante,  287,  note,  to  this  point,  Story  Eq.  PI.  §  541,  and  note ;   Russell  v. 

and  Nash  t).  Smith,  6  Conn.  422.    The  Clarke,  7  Crancb,  69,  90;   Lund  v.  Blan- 

bill  is   sometimes  dismissed  for  want  of  shard,  4  Hare,  9, 23 ;  1  C.  P.  Coop.  t.  Cott. 

proper  parties,  but  without  prejudice  to  39;  Lister  «.  Meadowcroft,  id.  372.^ 

the  plaintiff's  right  to  bring  a  new  suit. 
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Ch.V.  §3. 

^•^ V ■' 

By  plea. 


Not  allowed 
if  sufficient 
excuse  al- 
lowed by  bill; 


unless  plea 
controvert  it. 


Amendment 
after  plea. 


Objection  by 
answer. 


If  tte  defect  of  parties  is  not  apparent  upon  the  face  of  the  bill, 
the  defect  may  be  brought  before  the  Court  by  plea,  which  must 
aver  the  matter  necessary  to  show  it.*  A  plea  for  want  of  proper 
parties  is  a  plea  in  bar,  and  goes  to  the  whole  bill,  as  well  to  the 
discovery  as  to  the  relief,  where  relief  is  prayed;  ="  though  the  want 
of  parties  is  no  objection  to  a  bill  for  discovery  merely.' 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested  by 
the  bill,^  where  a  personal  representative  is  a  necessary  party,  and 
the  bill  states  that  the  representation  is  in  contest  in  the  Eccle- 
siastical Court ;  ^  or  where  the  party  is  resident  out  of  the  juris- 
diction of  the  Court,  and  the  bill  charges  that  fact ; ""  or  where  the 
bill  seeks  a  discovery  of  the  necessary  parties,'  a  plea  for  want  of 
parties  wiU  not,  any  more  than  a  demurrer  for  the  same  cause,  be 
allowed,  unless  the  defendant  controverts  the  excuse  made  by  the 
bill,  by  pleading  matter  to  show  it  false.'  Thus,  in  the  first  in- 
stance above  put,  if  before  the  filing  of  the  bill  the  contest  in  the 
Ecclesiastical  Court  had  been  determined,  and  administration 
granted,  and  the  defendant  had  showed  this  by  his  plea,  the  objec- 
tion for  want  of  parties  would  not  in  strictness  have  been  good. 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  allowing 
it,  generally  gives  the  plaintiff  leave  to  amend  the  bill,  upon  pay- 
ment of  costs ;  a  liberty  which  he  may  also  obtain  after  allowance 
of  the  plea,  according  to  the  common  course  of  the  Court,  for  the 
suit  is  not  determined  by  the  allowance  of  a  plea.' 

The  defendant  may  also  by  his  answer  object  that  the  biU  is 
defective  for  want  of  parties,  in  which  case  the  plaintiff  is  now, 
under  the  39th  Order,"  of  August,  1841,  within  fourteen  days  after 


1  Ld.  Red.  280;  Hamm  V.  Stevens,  1 
Vern.  110;  2  Atk.  51;  Robinson  v.  Smith, 
3  Paige,  222;  Story  Eq.  PI.  §  236;  Gamble 
V.  Johnson,  9  Mi^ou.  605. 

2  Piunkett  V.  Penson,  2  Atk.  51 ;  Hamm 
V.  Stevens,  1  Vern.  110. 

*  Sangosa  a.  East  India  Company,  2  Eq. 
Ca.  Ab.  170,  PI.  28. 

*  Gilman  u.  Cairns,  Breese,  124. 

5  Piunkett  V.  Fenson,  2  Atk.  51;  Carey 
V.  Hoxey,  11  Geo.  645.  But  in  order  to 
make  the  pendency  of  litigation,  touching 
the  representation  of  a  deceased  party,  a 
good  excuse,  the  Court  must  be  fully  ad- 
vised of  the  nature  and  condition  of  the 
litigation,  by  the  allegations  in  the  bill  or 
by  proofs.  Carey  v.  Hoxey,  aupraj  see 
Martin  v.  McBryde,  3  Ired.  Ch.  531. 

6  Cowslad  V.  Cely,  Prec.  Ch.  83;  Dar- 
went  V.  Walton,  2  !iitk.  610;  Milligan  v. 
Milledge,  3  Cranch,  220;  Martin  v.  Mc- 
Bryde, 3  Ired.  Ch.  531 ;  Parkman  v. 
Aicardi,  34  Ala.  393 ;  Mallow  v.  Hinde,  12 
Wheat.  193;  Spivey  v.  Jenkins,  1  Ired. 
Ch.  126 ;  Ashmead  v.  Colby,  26  Conn.  28T ; 
Carey  v.  Hoxey,  11  Geo.  645;  West  v. 
Smith,  8  How.  U.  S.  409;  Erickson  v. 
Nesmith,46N.H.  371;  Story  Eq.  PI.  §  78; 


Adams  v.  Stevens,  49  Maine,  362;  see 
Moodie  v.  Bannister,  19  Eng.  Law  &  Eq. 
81.  But  the  Court  will  not  proceed  to 
take  an  account  in  the  absence  of  a  neces- 
sary party,  though  he  is  out  of  the  juris- 
diction. Hogan  V.  Walker,  14  How.tr.  S. 
46;  Wilson  v.  City  Bank,  3  Sumner,  422; 
Greene  w.  Sisson,  2  Curtis  C.  C.  176,  177; 
see  Shields  v.  Barrow,  17  How.  D.  S.  130; 
Story  Eq.  PI.  §  78;  Towle  v.  Pierce,  12 
Met.  332;  ante,  150,  151,  216,  217,  note; 
266,  note;  Lawrence  v.  Kokes,  53  Maine, 
110;  Mudgetti).  Gager,  52  .Maine,  641. 
'  Bowyer  v.  Covert,  1  Vern.  95. 

8  Ld.  Red.  281. 

9  Ld.  Red.  281;  ante,  287,  note;  Harri- 
son V.  Rowan,  4  Wash.  C.  C.  202;  Stoiy 
Eq.  PI.  §§  885,  886,  and  note,  in  which 
is  inserted  the  rules  of  the  Supreme 
Court  of  the  United  States  on  the  subject 
of  amendments,  adopted  January  Term, 

i»  This  39th  Order  is  now  abolished  in 
Kngland  by  the  15  &  16  Vic.  c.  86,  §  43, 
whereby  the  practice  in  existence  be- 
fore 1841  is  restored;  see  Moodie  ».  Ban- 
nister, 17  Jur.  520,  V.  C.  K.  No  costs  are 
given  where  the  defect  arises  from   an 
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answer  filed,  at  liberty  to  set  down  the  cause  for  argument  upon    Ch.  V.  §  3. 

that  objection  alone.    If  he  does  so,  the  objection  is  argued,  the   "~" — y ' 

plaintifi"  commencing.  After  the  argument,  the  Court  makes  an 
order,  declaring  its  opinion  upon  the  record  as  it  then  stands ;  but 
the  objection  cannot  finally  be  disposed  of  until  the  hearing,  be- 
cause it  is  impossible  at  the  beginning  of  a  cause  to  declare  who 
will  be  necessary  parties  at  the  end.^  If,  on  the  other  hand,  the 
plaintifiJ"  does  not  set  down  the  cause  upon  the  objection  for  want 
of  parties,  he  subjects  himself  to  the  penalty,  that  he  will  not  at 
the  hearing  be  entitled,  as  of  course,  to  an  order  to  amend  by 
adding  parties;  he  would  still,  however,  be  at  liberty  to  make  out 
a  special  case  for  the  exercise  of  the  discretion  of  the  Court  in  his 
favor,  and  the  Court  would  then  have  to  decide  whether  his  bUl 
should  be  dismissed  for  want  of  parties,  or  retained  with  liberty 
either  to  amend,^  or  to  file  a  supplemental  bill  for  the  purpose  of 
bringing  the  proper  parties  before  the  Court.  It  is  to  be  observed, 
that  the  Order  only  allows  fourteen  days  after  answer  for  the 
plaintiff  to  set  down  his  cavise  upon  the  objection  for  want  of 
parties,  but  the  Y.  C.  of  England  has  decided,  that  this  only 
means  that  the  cause  may  be  set  down  within  this  period  as  a 
matter  of  course,  but  that  afterwards  the  leave  of  the  Court  may 
be  obtained.^  Previously  to  the  Orders  of  1841,  when  an  objection 
for  want  of  parties  was  taken  at  the  hearing,  the  rule  with  respect  Rule  as  to 
to  costs  was,  that  if  the  objection  for  want  of  parties  had  been  '^"^'^ 
taken  by  the  defendant's  answer,  or  if  it  arose  upon  a  statement 
of  the  bill,  then  the  liberty  to  amend  or  file  a  supplemental  bill, 
was  not  given  to  the  plaintiff,  except  upon  the  terms  of  his  paying 
to  the  defendant  the  costs  of  the  day;  but  if  the  objection  de- 
pended upon  a  fact  within  the  defendant's  knowledge,  and  was 
not  raised  by  his  answer,  the  order  would  be  made  without  pay- 
ment of  costs  of  the  day.^ 

event  ocourrin"  after  the  cause  is  at  issue ;  673 ;  2  Jur.  N.  S.  76 ;  Feltham  v.  Clark,  1 

see  Fussell  v.  Elwin,  7  Hare,  29;   18  Jur.  De  G.  &  S.  207.    Assignees  of  a  bankrupt 

333.    For  form  of  order  on  cause  standing  were  directed  to  be  served  with  a  copy  of 

over  with  leave  to  amend  on  payment  of  a  decree  made  in  their  absence.  Dorsett  v. 

costs  of  the  day,    see  Seton,  1113,  No.  1.  Dorsett,  8  Jur.  N.  S.  146,  147. 

Under  the  present  practice  of  the  Court  in  i  Bradstock  v.  Whatley,  6  Beav.  451. 

England,  objections  for  want  of  parties  are  2  39th  Order,  Aug.,  1841,  and  S.  C. ;  Has- 

of  comparatively  rare  occurrence;  in  the  kell  v.  Hilton,  30  Maine,  421. 

first  place,  because  in  many  cases  persons  '  Cookburn  v.  Thompson,  13  Sim.  188. 

who  were  formerly  necessary  parties  are  *  Mitchell  v.  Bailey,  3  Mad.  61;  Furze 

now  no  longer  so;  and  secondly,  because  v.  Sharwood,  5  M.  &  C.   96;    Attorney- 

the  Courtis  now  enabled  to  make  a  decree  General  v.  Hill,  3  M.  &  C.  247;  Mason  v. 

between   the  parties   before   it,  although  Franklin,  Y.  &  C.  242 ;  Kirwan  v.  Daniel, 

there  are  other  parties  not  before  it  who  7  Hare,  347,  351;   Perkin  v.  Bradley,  1 

are  interested  in  the  question  to  be  deter-  Hare,  219,  where  notice  of  disclaimer  had 

mined.     15  &  16  Vic.  c.  86,  §  51 ;  see  also  been  given  to  the  objecting  defendant;  as 

Order  XXIII.  11;  and  see  Meddoworoft  u.  to  the  amount  of  costs,  see  36th  Ord.  1828 ; 

Campbell,  13  Beav.  184;   see  also  May  v.  Genl.  Ord.  XL.  22;  Seton,  1117;  see  Colt 

Selby,  1  y.  &  C.  C.  C.  235,  238 ;  6  Jur.  52 ;  v.  Lasuier,  3  Cowen,  320 ;  Story  Eq.  PI. 

Faulkner   v.  Daniel,  3  Hare,   199,  213;  §541.    When  the  objection  is  taken  by 

Daubuz  «.  Peel,  1  C.  P.  Coop.  t.  Cott.  365;  demurrer,  and   sustained,   the  defendant 

Maybery  v.  Brooking,  7  De  G.,  M.  &  G.  will  be  entitled  to  his  costs;  but  when  it 
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Ch.V.  §». 


Decree  sav- 
ing rights  of 
absent  par- 
ties; 


in  what  cases. 


Leave  to 
amend  not 
given,  if 
nature  of  case 
made  by  bill 
will  be 
changed. 


Objection 
ought  to  be 
taken  at  the 
opening; 


The  recent  Orders  do  not  appear  directly  to  have  affected  this 
rule  concerning  costs  in  such  cases,  but  the  40th  Order,  of  August, 
1841,  provides,  that  if  the  defendant  shall  at  the  hearing  of  a 
cause  object  that  a  suit  is  defective  for  want  of  parties,  not  having 
by  plea  or  answer  taken  the  objection,  and  therein  specified  by 
name  or  description  the  parties  to  whom  the  objection  applies,  the 
Court,  if  it  shall  think  fit,  may  make  a  decree  saving  the  rights  of 
the  absent  parties.-' 

The  discretion  given  to  the  Court  by  this  Order  will  only  be 
exercised  in  cases  where  the  rights  of  the  absent  party  can  be 
protected  by  the  decree  as  if  he  were  present ;  or  at  aU  events 
where  the  rights  cannot  be  prejudiced  by  a  decree  made  in  their 
absence.^  Consequently,  in  a  suit  for  the  execution  of  a  trust 
created  for  the  benefit  of  creditors,  against  the  trustees,  Sir  James 
Wigram  V.  C.  refused  to  make  a  decree  in  the  absence  of  the 
person  who  created  the  trust,  or  his  personal  representative.* 

The  Court  will  not,  at  the  hearing,  give  leave  to  the  plaintiff  to 
amend  by  adding  parties,  if  by  so  doing  the  nature  of  the  case 
made  by  the  bill  will  be  changed ;  *  an  order  was  however  made 
at  the  hearing,  that  the  plaintiffs  should  be  at  liberty  to  amend 
their  bill  by  adding  parties,  as  they  should  be  advised,  or  by 
showing  why  they  were  unable  to  bring  the  proper  parties  before 
the  Court.^ 

The  proper  time  for  taking  an  objection  for  want  of  parties  is 
upon  opening  the  pleadings,  and  before  the  merits  are  discussed ;  ° 
but  it  fi-equently  happens  that  after  a  cause  has  been  heard,  the 
Court  has  felt  itself  compelled  to  let  it  stand  over  for  the  purpose 
of  amendment,' 


is  taken  at  the  hearing  only,  the  defendant 
is  usually  not  entitled  to  his  costs.  Story 
Eq.  PI.  §541. 

1  Story  Eq.  PI.  §  236,  note.  The  same 
rule  has  been  adopted  by  the  Supreme 
Court  of  the  United  States,  63d  Equity 
Rule  of  S.  C.  of  U.  States,  January  Term, 
1842.  See  Clymer  v.  James,  Halst.  Dig. 
168;  post,  294,  295,  note;  Story  Eq.  Pi. 
§  332;  Greene  v.  Sisaon,  2  Curtis  0.  C. 
171, 177. 

2  See  Greene  v.  Sisson,  2  Curtis  C.  G. 
171,  177 ;  Wilson  v.  City  Bank,  3  Sumner, 
422 ;  Hogan  v.  Walker,  14  How.  TJ.  S.  36 ; 
McCall  V.  Yard,  1  Stockt.  (N.  J.)  368. 

8  Kimber  v.  Ensworth,  1  Hare,  293, 295 ; 
6  Jur.  165 ;  see  also  May  v.  Selby,  1  Y.  & 
C.  237 ;  and  Faulkner  v.  Daniell,  3  Hare, 
199. 

<  Deniston  v.  Little,  2  Sch.  &  Lef.  11  n. ; 
and  see  Watts  v.  Hyde,  2  Phil.  406,  411; 
11  Jur.  979;  Bellamy  v.  Sabine,  2  Phil. 
425,  427. 

6  Milligan  ».  Mitchell,  1  M.  &  C.  511; 
Story  Eq.  PI.  §  541,  note. 

6  Jones  «.  Jones,  3  Atk.  Ill;  Alderson 
V.  Harris,  12  Ala.  580;  Van  Doren  «.  Rob- 
inson, 1  C.  E.  Green  (N.  J.),  266. 


7  Jones  V.  Jones,  3  Atk.  11 ;  ante,  287, 
note.  An  objection  for  want  of  parties 
may  be  taken  on  the  hearing  of  an  appeal. 
Holdsworth  v.  Holdsworth,  2  Dick.  799; 
and  see  Magdalen  College  v.  Sibthorp,  1 
Russ.  154;  see  Felch  v.  Hooper,  20  Maine, 
163, 164;  Hussey  v.  Dale,  24  Maine,  20; 
New  London  Bank  v.  Lee,  11  Conn.  112; 
Winnipiseogee  Lake  Co.  u.  Worcester,  29 
N.  H.  433;  Clark  v.  Long,  4  Rand.  461; 
Miller  v.  M'Can,  7  Paige,  452;  Cabeen  v. 
Gordon,  1  Hill  Ch.  53;  R.  Owing's  case,  1 
Bland,  292;  Story  Eq.  PI.  §541;  Robinson 
V.  Smith,  3  Paige.  222 ;  Mitchell  v.  Lenox, 
2  Paige,  281;  Evans  v.  Chism,  18  Maine, 
223;  Clifton  v.  Haig,  4  Desaus.  331.  But 
in  Ferguson  v.  Fisk,  28  Conn.  511,.it  was 
held,  that  no  objection  for  want  of  par- 
ties could  be  made  after  a  hearing  on  the 
merits,  either  before  the  Court  or  its  com- 
mittee. See  Chipman  v.  City  of  Hartford, 
21  Conn.  489;  New  London 'Bank  v.  Lee, 
11  Conn.  120.  The  ordinary  course  in 
Chancery,  where  a  want  of  proper  parties 
appears  at  the  hearing,  is  for  the  cause  to 
stand  over  in  order  that  thev  may  be  added. 
Colt  II.  Lasnier,  3  Oowen,  320. 
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The   objection  for  want   of  parties   ought  to  proceed  from  a    Ch.v.  §3. 

defendant ;  for  it  has  been  decided  that  the  plaintiff  bringing  his   ' > ' 

cause  to  a  hearing  without  proper  parties,  cannot  put  it  off  with-  and  ought  to 
out  the  consent  of  the  defendant.^  Cases  of  exception  may  ^efendaiS'™ 
occur,  where,  for  instance,  the  plaintiff  was  not  aware  of  the 
existence  of  persons  whose  claims  could  touch  the  interests  of 
those  who  were  upon  the  record;  but  that  ought  to  be  clearly 
established ;  and  the  plaintiff  ought  to  apply  as  soon  as  he  has 
obtained  that  knowledge.'' 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  of  Plaintiff  may 
a  particular  party,  by  waiving  the  relief  he  is  entitled  to  against  ^^g^ab- 
such  party ;  °  and  where  the  evident  consequence  of  the  establish-  sent  parties, 
ment  of  the  rights  asserted  by  the  bill,  might  be  the  giving  to  the 
plaintiff  a  claim  against  persons  who  are  not  parties,  the  plaintiff 
by  waiving  that  claim  may  avoid  the  necessity  of  making  those 
persons  parties.*    This,  however,  cannot  be  done  to  the  prejudice 
of  others.^ 

In  some  cases,  the  defect  of  parties  has  been  cured  at  the  hear-  or  undertake 
ing  by  the  undertaking  of  the  plaintiff  to  give  full  effect  to  the  (^  SS^  ^° 
utmost  rights  which  the  absent  party  could  have  claimed ;  those  rights. 
rights  being  such  as  could  not  affect  the  interest  of  the  defendants. 
Thus,  where  a  bill  was  filed  to  set  aside  a  release  which  had  been 
executed  in  pursuance  of  a  family  arrangement,  in  consequence  of 
which  a  sum  of  stock  was  invested  in  the  names  of  trustees  for 
the  benefit  of  the   plaintiff's  wife   and  unborn   children,  which 
benefit  would  be  lost  if  the  release  was  set  aside.  Sir  John  Leach 
M.  R.  held,  that  the  trustees  of  the  settlement  were  necessary 
parties,  in  order  to  assert  the  right  of  the  children ;  but  upon  the 
plaintiff's  counsel  undertaking  that  all  the  moneys  to  be  recovered 

1  Innes  v,  Jackson,  16  Ves.  356 ;  for  the  nonjoinder  or  misjoinder  of  some,  an  objeii- 
circumstances  under  which  the  defendant  tion  on  that  account  will  not  be  allowed  to 
must  support  his  objection  bv  evidence,  see  prevail.  White  v.  Delsohneider,  1  Oregon, 
Campbell  v.  Dickens,  4  Y.  &  C.  17,  Ex.  254. 

E. ;  Barker  v.  Railton,  11  L   J.  N.  S.  372.  6  Ld.  Red.  180 ;  Dart  v.  Palmer,  1  Barb. 

The  objection   of  misjoinder  of  parties,  Ch.  92.    If  the  case  made  by  the  bill  en- 

as  defendants  in  a  bill,  is  a  mere  personal  titles  the  plaintifftoparticular relief  agninst 

privilege,  and  consequently  those  only  can  the  defendant,  and  would  also  entitle  him 

demur  for  that  cause  who  are  improperly  to  further  relief  were  the  necessary  parties 

joined.    Gartland  v.  Nunn,  6  Eng.  720.  before  the  Court,  and  the  prayer  of  the  bill 

2  Innes  v.  Jackson,  supra;  see  Thomp-  specifically  asks  for  the  more  extended  re- 
Son  V,  Feeble,  6  Dana,  392.  lief,  to  which  the  plaintiff  is  not  entitled  in 

8  Pawlet  I!.  The  Bishop  of  Lincoln,  2  consequence  of  the  defect  of  parties,  the 

Atk.  296.  defendant  may  demur  to  the  whole  bill  for 

*  Ld.  Red.  179;  Story  Eq.  PI.  §§  127,  want  of  parties.  Dart  v.  Palmer,  1  Barb. 
129,  213,  214,  228.  So,  in  some  cases,  Ch.  92.  A  Court  can  make  no  decree  in 
when  all  the  parties  are  not  before  the  an  Equity  suit,  in  which  the  interests  of  a 
Court,  the  merits,  as  between  those  par-  person  not  a  party  are  so  involved,  that 
ties  who  are  before  the  Court,  may  be  complete  justice  cannot  be  done  between 
decided  at  their  request.  See  Wickliffe  v.  the  parties  to  the  suit,  without  affecting 
Clay,  1  Dana,  103.  If  the  Court  can  make  the  rights  of  the  person,  not  a  party,  whose 
a  decree,  at  the  henring,  which  will  do  interests  are  so  involved.  Shields  v.  Bar- 
entire  justice  to  all  the  parties,  and  not  row,  17  How.  U.  S.  130;  ante,  287,  note, 
prejudice  theit  rights,  notwithstanding  the 
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Ch.V.  §3. 


How  parties 
added. 


by  the  suit  should  be  settled  upon  the  same  trusts  for  the  benefit 
of  the  plaintiff's  wife  and  children,  his  Honor  permitted  the  cause 
to  proceed  without  the  trustees,  and  ultimately,  upon  the  under- 
taMng  of  the  plaintiff,  declared  that  the  plaintiffs  were  not  bound 
by  the  release.'' 

As  a  decree  made  in  the  absence  of  proper  parties  may  be 
reversed,  and  at  aU  events  will  not  bind  those  who  are  absent,  or 
those  claiming  under  them ;  ^  great  care  should  be  taken  to  have 
the  necessary  parties  before  the  Court  at  the  hearing,*  because,  as 
we  have  seen  before,  he  cannot  then  apply  for  leave  to  add  parties 
without  the  consent  of  the  defendant. 

The  most  usual  way  of  adding  parties  is  by  amendment  of  the 
original  bill,  though  sometimes  it  is  done  by  supplemental  bill,  or 
order,  and  the  Court  will  suffer  the  plaintiff  to  amend  his  bill  by 
adding  parties  at  any  time  before  the  hearing,  but  if  the  amend- 
ment is  made  after  the  expiration  of  the  time  for  giving  notice  for 
the  cross-examination  of  witnesses,  the  evidence  cannot  be  read 
against  the  new  parties.* 


1  Harvey  v.  Cooke,  4  Euss.  35 ;  and  see 
Walker  v.  Jefferies,  1  Hare,  296,  and  341, 
356;  Story  Eq.  PI.  §  220. 

2  Piac.  Reg.  299;  Story  Eq.  PI.  §  236; 
Whiting  V.  Bank  of  U.  S.  13  Peters,  14 ; 
Springu.  Jenldns,  1  Ired.Eq.  128;  Shields 
V.  Barrow,  17  How.  U.  S.  130;  Stat.  U.  S. 
Feb.  28, 1839,  5  Stats,  at  Large,  321;  47th 
Equity  Rule  of  the  Supreme  Court  of  the 
United  States. 

8  For  cases  in  which  the  defect  of  parties 
has  been  remedied  by  the  voluntary  ap- 
pearance at  the  hearing,  see  ante,  joj'  v. 
Wirtz,  1  Wash.  C.  C.  517. 

*  Goodwin  v.  Goodwin,  3  Atk.  370; 
Pratt  V.  Barker,  1  Sim.  1.  A  person  in 
interest,  who  hns  never  appeared,  or  been 
cited  to  appear,  may,  up(m  motion^  and 
without  a  supplemental  bill,  at  the  hearing 
upon  bill,  answer,  and  proof,  be  summoned 
in  and  made  a  party.  Miller  v.  Whittier, 
33  Maine,  521.  Where  new  parties  are 
added  in  a  case  after  the  testimony  is 
taken,  the  cause  should  be  heard  on  bill 
and  answer  as  to  such  new  defendants. 
Smith  V.  Baldwin,  4  Har.  &  J.  331. 

In  respect  to  amendments  as  to  parties, 
the  Courts  are  more  liberal  than  as  to  other 
amendments.  Courts  of  Equity  will  not 
dismiss  bills  absolutely,  for  want  of  proper 
parties,  the  plalotifF  showing  enough  to 
give  color  to  his  claim  for  relief  against  the 
parties  not  before  the  Court.  In  such  case 
the  Court  may  properly  give  the  plaintiff 
leave  to  amend,  and  make  the  proper  par- 
ties. Allen  V.  Smith,  1  Leigh,  331;  Storv 
Eq.  PI.  §  236;  Hutchinson  v.lieei,  1  Hotf. 
Ch.  316;  Hayden  a  Marmaduke,  19  Mia. 
(Bennett)  408;  Franklin  v.  Franklin,  2 
Swan  (Tenn.),  621;  Potter  v.  Holden,  31 
Conn.  385;  Thomas  v.  Adams,  30  111.  37. 
If  the  objection  of  the  want  of  the  proper 


parties  is  taken  by  plea  or  demurrer,  it  is 
a  matter  of  course  to  dismiss  the  plaintiff's 
bill  upon  the  allowance  of  a  plea  or  demur- 
rer, unless  the  plaintiff  takes  issue  on  the 
plea,  or  obtains  leave  to  amend  on  the 
usual  terms.  Van  Epps  v.  Van  Deusen,  4 
Paige,  64,  76.  If  the  defendant  makes  no 
objection  for  want  of  proper  parties,  either 
by  plea,  answer,  or  demurrer,  and  raises 
that  objection  for  the  first  time  at  the  hear- 
ing, the  bill  should  not  be  dismissed,  where 
the  defect  can  be  remedied  by  an  amend- 
ment or  a  supplemental  bill,"provi(]ed  the 
Elaintiff  elects  to  bring  the  proper  parties 
efore  the  Court  within  a  reasonable 
time.  lb.  p.  76 ;  Harder  v.  Harder,  2  Sandf. 
Ch.  17 ;  Peterson  v.  Poignard,  6  B.  Hon. 
570.  The  only  exception  to  the  rule  arises 
where  it  appears  that  the  necessary  parties 
have  been  left  out  of  the  bill  by  the  fraud 
or  bad  faith  of  the  plaintiff.  Van  Epps  v. 
Van  Deusen,  supra ;  see  Rowland  v.  Gar- 
man,  1  J.  J.  Marsh.  76 ;  Parberry  v.  Gomm, 
8  Bibb,  108;  Cabeen  v.  Gordon,  1  Hill  (S. 
C),  Ch.  63;  Hutchinson  v.  Reed,  1  Hoff. 
Ch.  320;  Clifton  d.  Haig,  4  Desaus.  331; 
New  London  Bank  v  Lee,  11  Conn.  112; 
Malin  v.  Malin,  2  Jx)hn.  Ch.  338;  Nash  v. 
Smith,  6  Conn.  422;  Rogers  v.  Rogers,  1 
Hopk.  615;  S.  C.  1  Paige,  188;  S.  C.  2 
Paige,  467;  Bland  v.  Wyatt,  1  Hen.  &  M. 
43;  Sears  v.  Powell,  5  John.  Ch.  259; 
Bowen  v.  Idley,  6  Paige,  46;  Ensworth  v. 
Lambert,  4  John.  Ch.  605;  Smith  v.  Tur- 
rentine,  8  Ired.  Eq.  185. 

If  the  bill  is  dismissed  for  want  of  the 
proper  parties,  it  should  not,  where  it  has 
equity,  be  dismissed  absolutely,  but  mth- 
<mt prejudice  to  the  right  of  the  plaintiff  in 
any  future  litigation.  See  Craig  v.  Bar- 
bour, 2  J.  J.  Marsh.  220;  Thompson  v. 
Clay,  3  Monroe,  361;   Van  Epps  v.  Van 
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An  order  to  amend  by  adding  parties  allows  of  the  introduction    Ch.  V.  §  4. 

of  apt  words  to  charge  them ;  but  it  seems  that  the  plaintiff,  if  it   ' y ' 

is  necessary,  should  apply  for  liberty  to  add  allegations  applicable  Form  of 

to  the  case  of  the  proposed  new  parties,  as  this  is  not  included  in  "'  ^'' 

the  liberty  to  amend  by  adding  parties;-'   and  under  an  order 

giving  liberty  to  add  parties  by  amendment  or  supplemental  bill, 

a  plaintiff  may  do  both.^    A  plaintiff  is  not  obliged,  in  adding  New  parties 

parties  by  amendment,  to  make  them  defendants ;  he  may,  if  he  Sa^tjffa^OT 

pleases,  apply  for  leave  to  make  them  co-plaintiffs,  and  he  has  defendants. , 

been  permitted  to  do  so  by  special  motion  after  the  defendants 

have  answered  the  original  bill.'    It  is  to  be  observed,  however, 

that  after  answer,  the  addition  of  a  co-plaintiff  is  not  a  matter  of 

course ;  and  that,  in  such  case,  the  granting  or  refusing  of  an  order 

to  amend  by  adding  parties  as  plaintiffs,  is  in  the  discretion  of  the 

Court.* 


Section  IV.  — Of  the  Joinder  of  Parties  who  have  no  Interest  in 

the  /Suit. 

It  has  been  before  stated,  that  no  one  should  be  made  a  party  As  defend- 
to  a  suit  against  whom,  if  brought  to  a  hearing,  there  can  be  no  ^^   ' 

decree ;°  thus,  an  agent  for  the  purchase  of  an  estate,  is  not  a  Agents; 

Deusen,  4  Paige,  76;  Miller  v.  M'Can,  7  referred  to,  1  C.  P.  Coop.  t.  Cott.  35,  867 
Paige,  452;  Huston  v.  M'Clartv,  3  Litt.  37;  Barlow  v.  M'Murrav,  L.  E.  2  Eq.  420; 
274;  Steele  v.  Lewis,  1  Monroe,  49;  Story  12  Jur.  N.  S.  519,  V.  C.  S.  When  the 
Eq.  PI.  §  236;  West  v.  Kandall,  2  Mason,  plaintiff  is  allowed  to  amend  on  account 
181;  Mechanics'  Bank  of  Alexandria  v.  of  the  want  of  proper  parties,  he  possesses 
Setons,  1  Peters,  306 ;  Hunt  v.  Wickliffe,  the  incidental  right  to  amend  by  charging 
8  Peters,  215;  Patrick  v.  White,  6  B.  all  such  matters,  as  constitute  the  equity 
Mon.  330;  ante,  287,  note;  Jameson  v  De-  of  his  case,  against  the  new  parties.  Ste- 
shields,  3  Grattau,  4;  Kirkpatrick  v.  Bu-  phens  v.  Frost,  2  Y.  &  C.  297;  Story  Eq. 
ford,  21  Ark.  268.  But  if  the  plaintiff  shows  PI.  §  641,  and  note.  If  a  necessary  party 
no  right  to  relief  against  the  parties  before  be  added  to  a  bill,  it  is  to  him  as  an  original 
the  Court,  and  his  bill  is  dismissed,  the  bill,  and  he  is  entitled  to  the  same  time  to 
Appellate  Court  will  not  reverse  the  decree  plead,  answer,  &c.,  as  an  original  defend- 
to  enable  him  to  introduce  new  parties,  and  ant.  Hoxey  >;.  Carey,  12  Geo.  534;  Van 
thereby  make  a  new  case  upon  the  merits.  Leonard  v.  Stocks,  12  Geo.  546;  see  Mc- 
Jameson  v.  Deshields,  3  Grattan,  4.  Under  Dougald  v.  Dougherty,  14  Gen.  674. 
the  present  English  practice,  limiting  the  2  Minn  v.  Stant,  15  Beav.  129;  15  Jur. 
number  of  parties  necessary  to  a  decree,  1095. 

Rule  7  provides,  that  in  the  cases  fulling  s  Hichens  v.  Cnngreve,  1  Sim.  500;  see 

within  the  regulations  of  the  six  preceding  Milligan  v.  Mitchell,  1  M.  &  G.  433,  442, 

rules,  "  the  Court,  if  it  shall  see  fit,  may  443;  Miller  v.  M'Cari,  7  Paige,  451. 

require  any  other  person  or  persons  to  be  ^  The  practice  relating  to  the  addition 

made  a  party  or  parties  to  the  suit,  and  of  parties  by  amendment  is  treated  of  in 

may,  if  it  shall  see  tit,  give  the  conduct  of  the  chapter  concerning  "  The  Amending 

the  suit  to  such  person  as  it  may  deem  prop-  of  Bills." 

er,  and  may  make  such  order,  in  any  5  De  Golls  v.  Ward,  3  P.  Wms.  311,  n. 

particular  case,  as  it  may  deem  just  for  1;   Todil  v.  Sterrett,  6  J.  J.  Marsh.  432; 

placing  the  defendant  on  the  record  on  the  Story  Eq.  PI.  §  231  and  notes  and  cases 

same  footing,  in  regard  to  costs,  as  other  cited.    It  is  a  good  ground  of  demurrer  to 

parties  having  a  common  interest  with  him  the  whole  bill,  that  a  person  who  has  no 

in  the  matters  in  question."  interest  in  the   suit,  and  has    no  equity 

1  Hand.  77;   Palk  ®.  Lord  Clinton,  12  against  the  defendant,  is  improperly  joined 

Ves.  48 ;  Mason  v.  Franklin,  1  Y.  &  C  239,  as  a  party  plaintiff.     Clarkson  v.  De  Peys- 

242 ;   Gibson  v.  Ingo,  5  Hare,  156 ;   Bate-  ter,  3  Paige,  336 ;  Little  v.  Buie,  5  Jones 

man  v.  Margerison,  6  Hare,  502;  and  cases  Eq.  (N.  C.)  10;  King!).  Galloway,  5  Jones 
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Bankrupts ; 
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and  officers  of 
corporations 
may  be  made 
defendants  for 
discorery. 


necessary  party  to  a  bilP  against  his  employer  for  a  specific  per- 
formance, although  he  signed  the  memorandum  for  the  purchase 
in  his  own  name ;  ^  and  so  a  residuary  legatee  need  not  be  made  a 
party  to  a  bill  against  an  executor  for  a  debt  or  legacy ;  and  for 
the  same  reason  in  a  bill  brought  by  or  against  the  assignees  of  a 
bankrupt  or  insolvent  in  respect  of  the  property  vested  in  them, 
under  the  bankruptcy  or  insolvency,  the  bankrupt  or  insolvent 
should  not  be  a  party;'  and  in  a  suit  to  ascertain  the  property  in 
a  certain  share  in  a  banking  company,  litigated  between  two 
claimants,  the  company  is  not  a  necessary  party.*  Upon  the  same 
principle,  persons  who  are  mere  witnesses,  and  may  be  examined 
as  such,  ought  not  to  be  made  defendants;^  even  though  the 
object  of  the  bill  is  to  obtain  a  discovery  in  aid  of  an  action  at 
Law  in  which  their  discovery  would  be  more  effectual  than  their 
examination.' 

This  rule  is,  however,  liable  to  exceptions ;  thus,  in  cases  where, 
under  certain  circumstances,  a  discovery  upon  oath  is  desirable 
from  individual  members  of  a  corporation  aggregate,  or  from  the 
officers  of  a  corporation,  such  members  or  officers  may  be  made 
defendants.'  With  respect  to  this  exception  from  the  general 
rule,  it  has  been  observed  by  Lord  Eldon,  that  "the  principle 
upon  which  the  rule  has  been  adopted  is  very  singular :  it  origi- 
nated with  Lord  Talbot,*  who  reasoned  thus  upon  it :  that  you  can- 
not have  a  satisfactory  answer  from  a  corporation,  therefore,  you 


Eq.  (N.  C.)  128 ;  see  Wrizht  v.  Santa  Clara 
Mining  Association  of  Baltimore,  12  Md. 
443 ;  Westfall  v.  Scott,  20  Geo.  233.  A  bill 
for  contribution  by  one  stockholder  of  a 
manufacturing  corporation,  who  has  paid 
debts  of  the  corporation  under  legal  pro- 
cess, is  open  to  a  demurrer,  by  a  defendant 
who  did  not  appear  ever  to  have  been  a 
stockholder  in  the  corporation.  Heath  v. 
Ellis,  12  Cush.  601,  604.  One  defendant 
cannot  object  that  another  defendant,  hav- 
ing no  interest  in  the  subject-matter  of  the 
suit,  is  improperly  made  a  party.  Cherry 
I).  Monro,  2  Barb.  Ch.  618. 

1  Story  Ecj.  PI.  §  231;  Boyd  V.  Vander- 
kemp,  1  Barb.  Ch.  273;  Garr  v.  Bright,  1 
Barb.  Ch.  167;  Lyon  v.  Tevis,  8  Clarke 
(Iowa),  79 ;  Ayers  v.  Wright,  8  Ired.  Eq. 
229 ;  see  Allin  v.  Hall,  1  A.  K.  Marsh.  627 ; 
Orkey  v.  Bend,  3  Edw.  Ch.  482;  Jones  ». 
Hart,  1  Hen.  &  M.  470 ;  Davis  v.  Simpson, 
6  Har.  &  J.  147.  If  an  agent,  selling  land, 
binds  himself  individually,  he  should  be  a 
party  to  a  suit  touching  the  sale.  Alexan- 
der V.  Lee,  3  A.  K.  Marsh  484. 

2  Kingley  v.  Young,  Coop.  Tr.  PI.  42. 

8  See  aide,  Bankrupt  Defendants  Par- 
ties. 

*  Scawin  v.  Scawin,  1  Y.  &  C.  68. 

5  Plummer  v.  May,  1  Ves,  426;  How  ». 
Best,  5  Mad.  19;  Footman  v.  Pray,  E.  M. 
Charlt.  291;  Story  Eq.  PI.  §§384,  734; 
Ftlton  V.  Hughes,  7  Sumner's  Ves.  287, 


Perkins's  note  (a)  and  cases  cited;  New- 
man V.  Godfrey,  2  Bro.  0.  C.  (Perkins's 
ed.)  332;  2  Story  Eq.  Jur.  §  1499;  Wig- 
ram  Discovery  (Am.  ed.),  p.  165,  §  235; 
Hare,  65,  68,  73,  76 ;  Reeves  v.  Adams,  2 
Dev.  Ch.  192;  Yates  ».  Monroe,  13  111.  212. 

'  Fenton  v.  Hughes,  7  Ves.  288 ;  see  next 
preceding  note,  and  ante,  145,  note. 

'  See  ante.  Corporations,  145 ;  Fenton  u 
Hughes,  7  Sumner's  Ves.  287,  Perkins's 
note  (a)  and  cases  cited  to  this  point;  ante, 
145,  and  note;  Kennebec  and  Portland 
R.R.  Co.  V.  Portland  and  Kennebec  R.R. 
Co.,  54  Maine,  184;  United  States  of 
America  ».  Wagner,  L.  Rep.  2  Ch.  Ap. 
682,  687,  588.  A  suit,  to  restrain  the  mis- 
appropriation of  a  fund  held  by  a  corpora- 
tion in  trust,  cannot  be  maintained  against 
the  trustees  appointed  by  the  corporation 
to  hold  and  manage  the  fund,  without  mak- 
ing the  corporation  a  party.  Tibballs  v. 
Bidwell,  1  Gray,  399.  To  obtain  the  spe- 
cific performance  of  a  contract  with  a  cor- 
poration for  the  sale  of  real  estate,  the 
trustee  who  holds  the  legal  title  to  the 
corporation  lands  should  be  made  a  co- 
defendant  with  the  corporation.  Morrow 
V.  Lawrence,  7  Wis.  574. 

8  Wych  V.  Meal,  8  P.  Wms.  210;  see 
United  States  of  America  v.  Wagner,  L. 
R  2  Ch.  Ap.  682,  587;  S.  C.  L.  R  S  Eq. 
724 ;  Prioleau  V.  United  States  and  Andrew 
Johnson,  L.  R.  2  Eq.  659. 
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make  the  secretary  a  party,  and  get  from  Mm  the  discovery  you  Ch.  V.  §  4. 
cannot  be  sure  of  having  from  them ;  and  it  is  added,  that  the 
answer  of  the  secretary  may  enable  you  to  get  better  information." 
"  The  first  of  these  principles,"  continues  his  Lordship,  "  is  ex- 
tremely questionable,  if  it  were  now  to  be  considered  for  the  first 
time ;  and  as  to  the  latter,  it  is  very  singular  to  make  a  person  a 
defendant  in  order  to  enable  yourself  to  deal  better,  and  with  more 
success,  with  those  whom  you  have  a  right  to  put  upon  the  record ; 
but  this  practice  has  so  universally  obtained  without  objection, 
that  it  must  be  considered  established."  * 

Other  persons  are  mentioned  by  Lord  Eldon  as  affording  excep-  Agents  to 
tions  to  the  rule  before  laid  do^n,  that  mere  witnesses  cannot  be  ^^^  ^c*'""" 
made  parties  to  a  suit,  viz.,  agents  to  sell,  auctioneers,  &c.,  who 
have  been  made  defendants  without  objection;^  his  Lordship, 
however,  appears  to  have  thought  that  the  practice  of  making  such 
persons  parties  arose  originally  from  their  having  some  interest, 
such  as  holding  deposits,  which  might  entitle  the  plaintiff  to  reUef 
against  them ;  and  it  has  been  since  held,  that  an  agent  who  bids 
at  an  auction  for  an  estate,  and  signs  the  memorandum  in  his  own 
name  for  the  purchase,  need  not  be  made  a  co-defendant  with  his 
employer  to  a  bill  for  the  specific  performance  of  such  agreement.^ 
In  JDummer  v.  The  Corporation  of  CMppenham^  Lord  Eldon  also 
mentions,  as  cases  of  exception  to  the  general  tule  above  referred 
to,  those  of  arbitrators  and  attorneys.  With  respect  to  arbitrators.  Arbitrators; 
however,  it  is  a  rule,  that  in  general  an  arbitrator  cannot  be  made 
a  party  to  a  bill  for  the  purpose  of  impeaching  an  award,  and  that, 
if  he  is,  he  may  demur  to  the  bill,  as  well  to  the  discovery  as  to 
the  reUef.*  In  some  cases,  nevertheless,  where  an  award  has  been 
impeached  on  the  ground  of  gross  misconduct  in  the  arbitrators, 
and  they  have  been  made  parties  to  the  suit,  the  Court  has  gone 
so  far  as  to  order  them  to  pay  the  costs.'  In  such  cases,  Lord 
Redesdale  considers  it  probable  that  a  demurrer  to  the  bill  would 
not  have  been  allowed ; '  and  in  Lord  Zionsdale  v.  lAttledale^  a 
demurrer  by  an  arbitrator  to  a  bUl  of  this  nature  was  in  fact  over- 
ruled ;  though  not  expressly  upon  the  ground  of  the  impropriety 
of  making  an  arbitrator  a  party,  but  because  the  biU  charged  cer- 

1  7  Ves.  2S9.  of  discovery,  as  to  all  acts  done  by  him  be- 

2  Ibid. ;  Gartland  v.  Nunn,  6  Eng.  720.       fore  his  insolvency,  and  the  assignment  of 
Where  one  of  two  partners,  after  a  dissolu-       his  property,"  p.  86. 

tion,  consigned  property  to  an  agent  for  *  Coop.  Tr.  P.  42. 

sale,  the  proceeds  to  be  applied  to  the  pay-  *  14  V es.  252. 

mentof  a  partnership  debt,  in  a  bill  against  *  Steward  v.  E.  I.  Coirtpaliy,  2  Vern. 
the  agent  by  the  other  partner,  the  partner  380 ;  Ld.  Bed.  162 ;  Story  Eq.  PI.  §  231. 
by  whom  the  consignment  was  made,hav-  ^  Chicot  v.  Lequesne,  2  Ves.  315;  Lin- 
ing become  insolvent,  he  and  his  assignee  good  v.  Croueher,  2  Atk.  395,  950;  see 
were  properly  made  defendants.    Bartlett  Hamilton  i;.  Bankin,  8  De  G.   &  S.  782; 
«.  Parks,  1  Gush.  82.    Wilde  J.  said  that  Story  Eq.  PI.  §  232  and  notes, 
the  insolvent  partner,  "  if  not  interested,          '  Ld.  Bed.  162. 
may  well  be  made  a  party  for  the  purpose          8  Ves.  J.  451. 
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tain  specific  acts  which  showed  combination  or  collusion  between 
him  and  one  of  the  parties,  and  made  him  the  agent  for  such 
party,  and  which  the  Court  therefore  thought  required  an  answer.^ 
But  although  arbitrators  may  be  made  parties  to  a  bill  to  set 
aside  theu-  award,  they  are  not  bound  to  answer  as  to  their  motives 
in  making  the  award,  and  they  may  plead  to  that  part  of  the  bill 
in  bar  of  such  discovery ; "  but  it  is  incumbent  upon  them,  if  they 
are  charged  with  corruption  and  partiality,  to  support  their  plea 
by  showing  themselves  incorrupt  and  impartial,  or  otherwise  the 
Court  will  give  a  remedy  against  them  by  making  them  pay  costs.^ 

From  the  preceding  cases  it  may  be  collected,  that  arbitrators 
can  only  be  made  parties  to  a  suit  where  it  is  intended  to  fix  them 
with  the  payment  of  costs  in  consequence  of  their  corrupt  or 
fraudulent  behavior,  and  in  such  cases  it  is  apprehended  that  the 
bill  ought  specifically  to  pray  that  relief  against  them. 

The  same  rule  also  applies  to  the  other  case  of  exception  before 
alluded  to,  as  having  been  mentioned  by  Lord  Eldon,  namely,  that 
of  attorneys;  who  can  only  be  made  parties  to  a  suit  in  cases 
where  they  have  so  involved  themselves  in  fraud,  that  a  Court  of 
Equity,  although  it  can  give  no  other  relief  against  them,  will 
order  them  to  pay  the  costs.*  Thus,  where  a  solicitor  assisted  his 
client  in  obtaining  a  fraudulent  release  from  another,  he  was  held 
to  be  properly  made  a  party,  and  liable  to  costs  if  his  principal 
was  not  solvent.^ 

The  same  rule  applies  to  any  other  person  acting  in  the  capacity 
of  agent  in  a  fraudulent  transaction,  as  well  as  to  an  attorney  or 
solicitor ; "  and  it  was  said  by  Sir  James  Wigram  V.  C,  in  Mar- 
shall V.  Sladdon^  that,  "  as  far  as  his  researches  had  gone,  the 
Court  had  never  made  a  decree  against  a  mere  agent  except  upon 
the  ground  of  fi-aud." 

It  is  to  be  observed  that,  in  such  oases,  if  an  attorney  or  agent 
is  made  a  party,  the  bill  must  pray  that  he  may  pay  the  costs,  and 
must  distinctly  allege  the  circumstances  constituting  the  fi-aud, 
and  that  the  defendant  was  a  party  concerned,  and  had  a  knowl- 
edge o£the  fraudulent  intention;^  otherwise  a  demurrer  will  lie. 


1  2  Story,  Eq.  Jur.  §  1500,  and  cases 
cited. 

2  Anon.,  3  Atk.  644. 

8  Lingood  v.  Croucher,  ivjpra. 

<  Story  Eq.  PI.  §  232;  Lyon  0.  Tevis,  8 
Clarke  (Iowa),  99. 

s  Bowles  ».  Stewart,  1  Sob.  &  Lef.  227. 
A  solicitor  who  had  intermeddled  with  a 
trust  was  held  a  proper  party.  Hardy  v. 
Caley,  33  Beav.  366. 

8  Bulkley  ».  Dunbar,  1  Anst.  37;  Story 
Eq.  PI.  §  g38;  Gartland  d.  Nunn,  6  Eng. 
720.  But  where  a  judgment  debtor  seeks 
relief  against  the  judgment,  in  Equity,  the 
attorneys  of  the  plaintiff  in  the  judgment 


ought  not  to  be  made  parties,  no  fraud  being 
charged  upon  them,  or  relief  sought  as  to 
them.  Kenan  v.  Miller,  2  Kelly,  326.  In 
a  case,  however,  where  a  person  is  charged 
with  fraudulently  procuring  the  execution 
of  a  will  in  favor  of  an  infant,  such  person 
is  a  proper  party  to  a  bill  filed  for  the  pur- 
pose of  setting  aside  such  will,  although 
he  has  no  interest;  and  he  mav  be  liable 
to  costs.  Brady  v.  McCoskeri  1  Comst 
214. 

'7  Hare,  428,442;  14  Jur.  106;  Reynell 
V.  Sprye,  8  Hare,  222,  271;  Innes  ».  Mitch- 
ell, 4  Drew.  57;  3  Jur.  N.  S.  756. 

8  Kelly  V.  Rogers,  1  Jur.  N.  S.  514,  V. 
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In  Texier  v.  The  Margravine  of  Anspach^  one  of  the  questions 
before  the  Court  was,  whether  a  married  woman  could  be  made  a 
party  to  a  suit  on  the  allegation,  that  in  certain  contracts  which 
were  the  subject  of  litigation  she  had  acted  as  the  agent  of  her 
husband,  and  that  she  had  vouchers  in  her  possession  the  discovery 
of  which  might  assist  the  plaintiff  in  his  case.  The  bill  which  did 
not  pray  any  relief  against  the  wife,  had  been  demurred  to ;  and 
Lord  Eldon  allowed  the  demurrer  on  the  ground  that  she  was 
merely  made  a  defendant  for  the  purpose  of  discovery,  and  that 
no  relief  was  prayed  against  her.  His  Lordship  said :  "  I  give  no 
judgment  as  to  what  would  have  been  the  effect  if  the  bill  had 
prayed  a  delivery  to  the  plaintiff  of  those  vouchers  which  are 
charged  to  be  in  the  hands  ot  the  wife ;  it  is,  however,  simply  as 
far  as  relief  goes,  a  bill  against  the  husband  only,  and  against  the 
wife  a  bill  for  discovery  only.  The  consequence  is  that,  inde- 
pendent of  her  character  as  wife,  the  case  must  be  considered  as 
one  of  those  in  which  the  Court  does  sometimes  allow  persons  to 
be  made  parties  against  whom  no  relief  is  prayed,  and  the  only 
case  of  that  kind  is  that  of  the  agent  of  a  corporation." 

With  respect  to  the  propriety  of  making  an  attorney  or  agent  a 
party,  merely  because  he  has  deeds  or  other  documents  in  his  pos- 
session. Lord  Eldon,  in  Fenwick  v.  Meed,^  observed  that,  generally 
speaking  and  prima  facie,  it  is  certainly  not  necessary  to  make  an 
attorney  a  party  to  a  bill  seeking  a  discovery  and  production  of 
title  deeds,  merely  because  he  has  them  in  his  custody ;  °  because 
the  possession  of  the  attorney  is  the  possession  of  his  client ;  but 
cases  may  arise  to  render  such  a  proceeding  advisable,  as  if  he 
withholds  the  deeds  in  his  possession,  and  will  not  deliver  them  to 
his  client  on  his  applying  for  them.^ 

Where  a  person  who  has  no  interest  in  the  subject-matter  of 
the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a  party  to  a 
suit  for  the  mere  purpose  of  discovery ;  the  proper  course  for  him 
to  adopt,  if  he  wishes  to  avoid  the  discovery,  is  to  demur.^  If, 
however,  the  bill  states  that  the  defendant  has  or  claims  an  inter- 
est, a  demurrer,  which  admits  the  bill  to  be  true,  will  not  of  course 
hold,  though  the  defendant  has  no  interest,  and  he  can  then  only 
avoid  answering  the  biU  by  plea  or  disclaimer.' 


Ch.  T,  §  4. 

>- — , ■ 

Married 
women. 


Attorneys  or 
agents  hav- 
ing custody 
of  deeds,  &c.' 


When  a  de- 
fendant, not 
interested, 
may  demur. 


C.  W.;  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S. 
39,  49,  50;  9  Jur.  N.  S.  187;  and  see  Att- 
wood  V.  Small,  6  CI.  &  Fin.  352;  Sugd. 
Law  Prop.  630,  632. 

1  15  Ves.  164. 

2  1  Mer.  123. 

s  Wakeman  v.  Bailey,  3  Barb.  Ch.  482. 

*  1  Smith,  Ch.Pr  (2d  Am.  ed.)  677, 678. 
Where  the  plaintiff  wishes  to  obtain  the 
custody  of  books  and  pnpers  in  possession 
of  a  third  person,  the  proper  course  is  to 


make  such  third  person  a  party  defendant. 
Morley  ■».  Green,  11  Paige,  240. 

6  Ld.  Red.  189. 

6  Ibid. ;  Plummer  i).  May,  1  Ves.  426. 
Where  a  suit  becomes  useless  ap^ainst  a 
particular  defendant,  it  is  a  laudable  course 
for  the  plaintiff  to  dismiss  the  bill  against 
him,  and  he  may  incur  censure  If  he  brings 
the  suit  to  a  hearing  without  doing  this. 
Wright  V.  Barlow,  8  Eng.  Law  &  Eq.  125. 
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' f ■ 

Whether  a 
defendant 
who  is  a  mere 
witness  can 
protect  him- 
self from 
discovery 
by  answer. 


Semble,  he 
cannot. 


The  qnestion  -whether  a  party  who  is  a  mere  witness  can  by  an^ 
swer  protect  himself  from  the  discovery  required,  appears  to  have 
given  rise  to  some  difference  of  opinion.    In  Cookson  v.  Ellison^ 
the  plaintiff  made  a  person  defendant  who  was  merely  a  witness, 
and  might  have  been  examined  as  such,  and  therefore  should  have 
demurred  to  the  bill.    Instead  of  demurring,  however,  the  defend- 
ant put  in  an  answer,  which,  not  having  satisfied  the  plaintiff  as  to 
one  interrogatory,  an  exception  was  taken,  and  the  Master  reported 
the  answer  sufficient ;  but  upon  the  case  coming  before  Lord  Thur- 
low,  upon  exception  to  the  Master's  report,  his  Lordship  held,  that 
as  the  defendant  had  submitted  to  answer,  he  was  bound  to  answer 
fiilly.    In  a  subsequent  case  of  Newman  v.   Godfrey^  however. 
Lord  Kenyon  M.  R.  appears  to  have  entertained  a  different  opinion. 
In  that  case  the  defendant,  who  was  a  mere  clerk,  was  alleged  in 
the  bill  to  be  a  party  interested  in  the  property  in  litigation,  and 
in  support  of  such  allegation  various  statements  were  made,  show- 
ing in  what  manner  his  interest  arose ;  he  put  in  an  answer  deny- 
ing all  the  statements  upon  which  the  allegation  of  his  being 
interested  was  founded,  and  disclaiming  all  personal  interest  in 
the  subject-matter;  and  to  this  answer  exceptions  were  taken  by 
the  plaintiff,  because  the  defendant  had  not  answered  the  subse- 
quent parts  of  the  bill,  which  exceptions  were  disallowed  by  the 
Master ;  and  upon  the  question  coming  on  before  Lord  Kenyon, 
upon  exceptions  to  the  Master's  reports,  he  thought  the  Master 
was  right  in  disallowing  the  exceptions;  because  the  defendant 
had  reduced  himself  to  a  mere  witness,  by  denying  his  interest  and 
disclaiming;  so  that,  even  supposing  he  had  an  interest,  he  could 
not,  having  disclaimed,  have  availed  himself  of  it.     These  contra- 
dictory decisions  have  been  remarked  upon  by  Lord  Eldon  in  two 
subsequent  cases ; '  and  his  Lordship's  observations  in  those  cases 
have  been  considered,  as  approving  of  Lord  Thurlow's  decisions  in 
dooJeson  v.  Ellison.^    Nothing,  however,  can  be  collected  from 
what  Lord  Eldon  has  said  in  either  of  these  cases,  as  indicating 
an  opinion  either  one  way  or  the  other;  and,  at  the  period  when 
they  were  before  him,  the  doctrine  that  a  party  answering  must 
answer  fully  does  not  appear  to  have  been  so  strictly  adhered  to 
as  it  has  has  been  subsequently;'  but  that  doctrine  is  now  well 
estabUshed,   and,  it  is   conceived,  includes  the   case  above  dis- 
cussed.' 


1  2  Bro.  C.  C.  252. 

2  2  Bro.  C.  C.  332. 

8  Fenton  »,  Hughes,  7  Ves.  288;  Baker 
0.  Mellish,  11  Ves.  75,  76. 

*  2  Bro.  C.  C.  252. 

«  See  Bolder  v.  Lord  Hmitingfield,  11 
Ves.  283;  FaulderB.  Stuart,  ii.  296:  Shaw 
«.  Chmg,  lb.  303,  and  pott.  Answer;  see  a 


discussion  of  this  subject  in  Wigfam  Dis. 
covery  {Am.  ed.),  PI.  148,  149,  &c.  p.  86 
87,  e«  seq. 

«  Lancaetei' ■».  Evors,  1  Phil.  849;  8  Jur 
133;  Swinborne  «.  Nelson,  16  Beav.  4l6; 
Great  Luxemburg  Railway  Companv  v. 
Magnay,  23  Beav.  646;  4  Jur.  N.  S.  839 
Eeade  e.  Woodroffe,  24  Beav.  421. 
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When  a  plaintiff  finds  that  he  has  made  unnecessary  parties  to  Ch.  t.  §  i. 

his  bill,  he  may  either  dismiss  his  bill  as  against  them,  or  apply  to  ' ^ ■ 

the  Court  for  leave  to  amend  his  bill  by  striking  out  their  names ;  How  plaintiff 

in  either  case,  however,  the  order  will,  if  the  defendants  have  ™aygetridof 

'  '  '  unnecessary 

appeared,  only  be  made  on  payment  of  their  costs ;  ^  because,  by  parties. 
striking  them  out  as  defendants,  the  plaintiff  deprives  them  of  the 
opportunity  of  applying  for  their  costs  at. the  hearing.^ 

The  preceding  observations,  with  regard  to  the  joinder  in  the  As  co-plaiu- 
suit  of  persons  who  have  no  interest,  beneficial  or  otherwise,  in  ''^®' 
the  subject-matter,  refer  to  cases  where  they  are  made  parties  de-  co^lalntlffs 
fendants.    The  rule,  however,  that  persons  who  have  no  interest  of  persons 
in  the  litigation,  cannot  be  joined  in  a  suit  with  those  who  have,  terested  or 
applies  equally  to  prevent  thefr  being  joined  as  co-plaintiffs.'  dMnft  and 

But  although  persons  having  no  interest  in  the  subject-matter  several 
of  a  suit,  cannot,  as  we  have  seen,  be  joined  as  co-plaintiffs,  yet  improper.'' 
where  persons  having  at  the  time  a  joint  interest  file  an  original 
bill,  and  afterwards  one  of  the  co-plaintiffs  parts  with  his  interest, 
such  co-plaintiff  may  afterwards  join  in  a  supplemental  bUl  filed  in  supple- 
for  the  purpose  of  bringing  additional  matter  before  the  Court ;  ™^"'*'  '"'^^• 
because,  although  he  may  have  parted  with  his  interest  in  the 
subject-matter,  he  is  still  interested  in  the  suit  in  respect  of  his 
liability  to  costs.  Thus,  where  a  bill  was  filed  in  the  Exchequer 
by  certain  persons  on  behalf  of  themselves  and  other  members  of 
a  Joint-Stock  Company,  to  which  an  answer  was  put  in  and  a 
decree  made,  setting  aside  certain  contracts  between  the  plaintiffs 
and  the  defendant,  and  directing  various  accounts  and  inquiries, 
and  afterwards  a  supplemental  bill  was  filed  in  the  name  of  the 
same  plaintiffs  against  the  same  defendant,  seeking  amongst  other 
things  a  lien  on  a  part  of  the  purchase-money,  which  had  been 
paid  to  the  defendant,  to  which  a  plea  was  put  in  by  the  defend- 
ant on  the  ground  that  one  of  the  plaintiffs  in  the  supplemental 
bill  had,  previously  to  the  filing  of  it,  parted  with  all  his  interest 
in  the  partnership,  &c..  Lord  Lyndhurst  C.  B.  overruled  the  plea, 
being  of  opinion  that  the  supplemental  bill  was  nothing  more 
than  a  continuation  of  the  original  bill,  and  his  Lordship's  decision 
was  afterwards  confirmed  by  Lord  Abinger  C.  B.  upon  a  rehear- 

It  is  to  be  observed,  that  the  common  case  of  joining  an  auc-  Auctioneer 
tioneer  and  the  vendor  in  a  bill  against  a  purchaser,  is  no  exception  ""^  vendor. 

1  Covenhoven  ».  Shaler,  2  Paige,  122 ;  4  Euss.  244 ;  King  of  Spain  v.  Maohado,  4 
see  Wriglit  »..  Barlow,  8  Eng.  Law  &  Eq.  Russ.  225;  Page  v.  Townsend,  5  Sim.  395; 
125 ;  Manning  v.  Gloucester,  6  Pick.  6, 17,  Glyn  v.  Soares,  3  M.  &  K.  450, 468 ;  Griggs 
18;  Dana  v.  Valentine,  5  Met.  12,  13.  v.  Staplee,  2  De  G.  &  S.  572;  13  Jur.  29; 

2  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272.       Griffith  v.  Vanheythuvsen,  9  Hare,  85 ;  15 
8  Mayor  and    Aldermen  of  Colchester       Jur.  421 ;  Story  Eq.  PI.  §§  390,  509,  644, 

V.  ,   1  P.   Wms.  595;    Troughton       651;  Clarkson  u.  De  Pevster,  3  Paige,  336 ; 

0,  Gettey,   1  Dick.  382;   Cuffs.  Platell,       Clason  u.  Lawrence,  3  fid.  Ch.  48. 
i  Russ.  242;  Makepeace  v.  Haythorne,  ^  Small  i>.  Attwood,  1  Y.  &  C.  39. 
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to  the  rule  above  referred  to,  because  tlie  auctioneer  has  an  inter- 
est in  the  contract,  and  may  bring  an  action  upon  it ;  he  is  also 
interested  in  being  protected  from  the  legal  liability  which  he  has 
incurred  in  an  action  by  the  purchaser  to  recover  the  deposit.* 
Nor  does  the  circumstance  of  the  assignor  and  the  assignee  of  a 
chose  in  action  being  capable  of  suing  together  constitute  an  ex- 
ception, because,  although  the  assignor  has  parted  with  his  bene- 
ficial interest  in  the  subject-matter,  he  still  is  interested  as  the 
owner  of  the  legal  estate.^ 
If  the  fact  of  one  of  the  plaintiffs  having  no  interest  in  the  suit, 
how  taken '  appears  on  the  bill,  advantage  must  be  taken  of  it  by  demun-er.' 
advantage  of.  If  the  fact  does  not  appear  upon  the  bill  it  may  be  brought  for- 
ward by  plea,*  and  where,  at  the  hearing,  the  claim  of  one  of  two 
co-plaintiffs  failed  entirely  whilst  that  of  the  other  succeeded,  the 
V.  C.  of  England  dismissed  the  bUl  as  against  both  plaintiffs,  but 
without  prejudice  to  the  right  of  the  one  who  had  succeeded  to 
file  a  new  bill.' 

Upon  a  similar  principle,  in  cases  where  all  the  plaintiffs  have  an 
interest  in  the  subject  of  the  suit,  but  their  interests  are  distinct 


Misjoinder 
of  plaintiffs, 


1  But  in  a  suit  in  Equity  by  a  puroliaser 
for  relief  against  a  sale  at  auction,  in  whicli 
the  auctioneer  used  fraud  to  enhance  the 
price,  it  was  held  that  it  was  not  necessary 
to  make  the  auctioneer  a  party.  Teazle  v. 
Williams,  8  How.  U.  S.  13i.  But  if  the 
auctioneer  is  made  a  party  he  cannot  de- 
mur, in  such  a  case,  on  the  ground  that  he 
is  a  mere  witness.  Schmidt  v.  Ditericht,  1 
Edw.  Ch.  119. 

2  Ryan  V.  Anderson,  3  Mad.  174;  see 
Story  Eq.  PI.  §  153  and  notes;  ante,  198, 
et  seq.,  and  notes. 

8  Guff  V.  Platell,  4  Rusa.  242;  King  of 
Spain  V.  Machado,  4  Russ.  225 ;  Page  e. 
Townsend,  5  Sim.  395 ;  Delondre  v.  Shaw, 
2  Sim.  237;  Story  Eq.  PI.  §§  541-544; 
Bowie  V.  Minter,  2  Ala.  (N.  S.)  406;  Tal- 
mage  a.  Pell,  9  Paige,  410 ;  Gossett  u.  Kent, 
19  Ark.  602. 

*  Makepeace  v.  Haythorne,  4  Russ.  244 ; 
Doyle  ».  Muntz,  5  Hare,  509;  lOJur.  914. 
In  VVatertown  v.  Cowen,  4  Paige,  510,  it 
was  held  too  late  to  take  a  mere  formal  ob- 
jection of  this  kind  for  the  first  time  at  the 
hearing.  See  Dickinson  v.  Davis,  2  Leigh, 
401 ;  Sheppard  v.  Starke,  3  Munf.  29 ;  Mayo 
V.  Murchie,  i6.  358;  Story  Eq.  PI.  §§  232, 
236,509,  544;  Harden;.  Harder,  2  Sandf. 
Ch.  17;  Bowman  i>.  Burnley,  2  McLean, 
376;  Story  v.  Livingston,  13  Peters,  359; 
Bowie  V.  Minter,  2  Ala.  406 ;  Schwoerer  v. 
Boylston  Market  Association,  99  Mass.  295, 
297.  If  the  misjoinder  is  of  parties  plain- 
tiffs, all  the  defendants  may  demur;  such  a 
misjoinder  is  a  proper  ground  of  objection. 
Cnmnieyer  v.  United  German  Lutheran 
Churches,  2  Sandf  Ch.  186.  If  the  mis- 
joinder is  of  parties  as  defendants,  those 
only  can  demur  who  are  improperly  joined. 


Toulmin  v.  Hamilton,  7  Ala.  362.  But  if 
a  person  is  improperly  joined  as  a  defend- 
ant, who  is  without  the  jurisdiction,  and  is 
therefore  a  party  only  by  virtue  of  the  usual 
prayer  of  process,  such  misjoinder  will  not 
affect  the  cause ;  for  until  he  has  appeared 
and  acted,  no  decree  can  be  had  against 
him.  And  in  cases  of  misjoinder  of  plain- 
tiffs, the  objection  ought  to  be  taken  by 
demurrer;  for  if  not  so  taken,  and  the  Court 
proceeds  to  a  hearing  on  the  merits,  it  will 
be  disregarded,  at  least  if  it  does  not  mate- 
riall}''  affect  the  propriety  of  the  decree. 
Story  Eq.  PI.  §  544,  and  notes. 

s  Cowley  V.  Cowley,  9  Sim.  229;  Pad- 
wick  «.  Piatt,  11  Beav.  603;  Pulham  v. 
M'Carthy,  1  H.  L.  Ca.  703;  see  also  Blair 
V.  Bromley,  5  Hare,  542,  553;  Moore  v. 
Moore,  17  Ala.  631.  It  seems,  however 
that  in  general  an  objection  of  this  kind, 
if  not  raised  upon  the  pleadings,  will  not 
be  allowed  at  the  hearing.  Eades  «.  Harris, 
2  Y.  &  C.  230;  Raffety  v.  King,  1  Keen, 
601;  Cashell  v.  Kelly,  2  Dr.  &  W.  181; 
Louis®.  Meek, 2  Greene  (Iowa),  65;  Mur- 
ray «.  Hay,  1  Barb.  Ch.  59.  But  the  Court 
may  in  its  discretion,  and  under  circum- 
stances, in  such  a  case,  dismiss  the  bill  as 
to  all  the  plaintiffs,  or  only  as  to  those  who 
are  improperly  joined.  Myers  v.  Farring- 
ton,  18  Ohio,  72.  Where  a  person  is  made 
a  co-plaintiff  improperly,  without  his  priv- 
itj'  or  consent,  the  proper  motion  is  that 
his  name  be  stricken  out,  not  that  the  bill 
be  dismissed  even  as  to  him.  So.  Life  Ins. 
&  Trust  Co.  V.  Lanier,  6  Florida,  110.  It 
seems  the  objection  of  misjoinder  of  plain- 
tiffs cannot  be  taken  in  a  rehearing.  Fow- 
ler V.  Reynal,  3  M'N.  &  G.  500,  511;  15 
Jut.  1019, 1021. 
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and  several,  they  will  not  be  allowed  to  sue  together  as  co-plain-    Ch.  V.  §  i. 

tiffs  ;  ^  thus,  in  Hudson  v.  Maddison,^  where  a  hill  was  filed  by  five   "-^ v ' 

several  occupiers  of  houses  in  a  town,  to  restrain  the  erection  of  a 
steam-engine,  alleging  that  it  would  be  a  nuisance  to  each  of  them, 
the  V.  C.  of  England  dissolved  an  injunction  obtained  in  the  suit, 
upon  the  ground  that  each  occupier  had  a  distinct  right  of  suit, 
and  therefore  that  they  could  not  sue  as  co-plaintiffs.' 

Now,   however,   the   consequences  of  a  misjoinder  are  by  no  Present 
means  so  serious  as  they  were  formerly ;   for,  by  the  Chancery  P'^'^''™- 
Amendment  Act  of  1852,  it  has  been  provided  that  "  no  suit  in  Statutory 
the  said  Court  shall  be  dismissed  by  reason  only  of  the  misjoinder  thaTsidt'is 
of  persons  as  plaintiffs  therein,  but  whenever  it  shall  appear  to  the  not  now  to  be 
Court  that,  notwithstanding  tl?fe  conflict  of  interests  in  the  co-  misjoinder 
plaintiffs,  or  the  want  of  interest  in  some  of  the  plaintiffs,  or  the  of  plaintiffs, 
existence  of  some  ground  of  defence  affecting  some  or  one  of  the 
plaintifis,  the  plaintiffs,  or  some  or  one  of  them,  are  or  is  entitled 
to  relief,  the  Court  shall  have  power  to  grant  such  relief,  and  to 
modify  its  decree,  according  to  the  special  circumstances  of  the 
case,  and  for  that  purpose  to  direct  such  amendments,  if  any,  as 
may  be  necessary,  and  at  the  hearing,  before  such  amendments 
are  made,  to  treat  any  one  or  more  of  the  plaintiffs,  as  if  he  or  they 
was  or  were  a  defendant  or  defendants  in  the  suit,  and  the  remain- 
ing or  other  plaintiff  or  plaintiffs  was  or  were  the  only  plaintiff  or 
plaintiffs  on  the  record ;  and  where  there  is  misjoinder  of  plaintiffs, 
and  the  plaintiff  having  an  interest  shall  have  died,  leaving  a 
plaintiff  on  the  record  without  an  interest,  the  Court  may,  at  the 
hearing  of  the  cause,  order  the  cause  to  stand  revived  as  may 
appear  just,  and  proceed  to  the  decision  of  the  cause,  if  it  shall  see 
fit,  and  give  such  directions,  as  to  costs  or  otherwise,  as  may 
appear  just  and  expedient."  - 

The  provision  of  the  Act  is  imperative,  and  does  not  leave  it  to  is  imperative, 
the  discretion  of  the  Court  whether  to  dismiss  the  bill  or  not.^ 

1  Hudson  B.  Maddison,  12  Sim.  416;  5  Baily  v.  Bruton,  8  Wendell,  339;  Kayo. 

Jur.  1194;  and  see  Powell  ».  Cockeiell,  4  Jones,  7  J.   J.   Marsh.   37;   Burlingame 

Hare,  657,  662 ;  10  Jur.  243,  where  the' ob-  v.  Hobbs,  12  Gray,  367,   372;  Emaus  v. 

jection  was  disallowed ;  and  Miles  v.  Durn-  Emans,  2  Beasley  (N.  J.),  205. 

ford,  2  Sim.  N.  S.  234;  21  L.  J.  Ch.  667,  2  12  Sim.  416. 

L.  JJ. ;  where  the  plaintiffflllerl  two  char-  8  But  it  has  been  held  that  two  or  more 

acters,  in  one  of  which  he  could  not  sue.  persons,  having  separate  and  distinct  tene- 

For  a  ciise  since  15  &  16  Vic.  o.  86,  see  ments  which  are  injured  or  rendered  unin- 

Beeohiiig  i>.  Lloyd,  3  Drew.  227.  See  Merrill  habitable  by  a  common  nuisance,  or  which 

«.Lake,16Uhio,373;  OhioK.Ellis,10Ohio,  are  rendered  less  valuable  by  a  private 

456;   Povnes  ».  Creagh,  2  Irish  Eq.  190;  nuisance,  which  is  a  common  inj  ury  to  the 

Beaty  v.  Judy,  1  Dana,  103;  Boj'd«.  Hoyt,  tenements  of  both,  mny  join  in  a  suit  to 

5  Paige,  65;  Story  Eq.  PI.  §§  279,  530, 531;  restrain  such  nuisance.     Murray  «.  Hay,  1 

Yeaton  v.  Lenox,  8  Peters,  123;  Harrison  Barb.  Ch.  59;  Putnam  v.  Sweet,  1  Chand. 

V.  Hogg,  2  Vesey  J.  323,  328;  Brinkerhoff  (Wis.)  286.    The  Court  e.xercisis  a  sound 

V.  Brown,  6  John.  Ch.  139, 160-153 ;  Clark-  discretion,  without  adhering  to  an  inflexible 

son  «.  De  Peyster,  3  Paige,  320 ;  Lentilhon  rule,  in  determining  whetht'v  there  has  been 

V.  Moffat,  1  Edw.  Ch.  451;  Hallett  «.  Hal-  a  misjoinder  of  parties  in  Equity, 

lett,  2  faige,  15;  Egbert «.  Woods,  3  Paige,  4  15  &  16  Vic.  c.  86,  §  49. 

617;  Van  Cleef  v.  Sickles,  6  Paige,  505;  ^  Clements  v.  Bowes,  1  Drew.  684;   see 
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Ch.  V.  §  4.        The  Act  applies  to  the  case  where  a  plaintiff  sues  on  behalf  of 

• r '   himself  and  the  others  of  a  class ;  ^  thus,  where  a  bill  was  filed  by 

ActappKesto  one  member  of  a  company  on  behalf  of  himself  and  all  others, 
class  suits.  except  the  defendants,  praying  an  account  of  the  receipts  and 
payments  of  the  defendants  on  behalf  of  the  company,  and  pay- 
ment of  what  should  be  found  due  to  the  plaintiff,  and  it  appeai-ed  . 
that  there  were  circumstances  which  made  the  interest  of  some  of 
the  persons  purporting  to  be  represented  by  the  plaintiff  different 
from  his,  it  was  held,  that  the  Coui-t  could,  under  the  above- 
mentioned  section,  treat  the  absent  plaintiffs  as  defendants,  and 
determine  whether  a  decree  should  be  made ;  and,  accordingly, 
the  Court  decreed  an  account  giving  liberty  to  some  of  the  share- 
holders whose  interest  differed  from  the  plaintiff's  to  attend  the 
proceedings  in  chambers.^ 

It  has  been  held,  that  a  misjoinder  of  plaintiffs  is  now  no  objec- 
tion to  a  motion  for  an  injunction  and  receiver,  to  protect  property 
in  danger  of  being  lost  pending  litigation.* 

also,  for  cases  of  misjoinder  since  the  Act,  see  Williams  v.  Page^  24  Beav.  669 ;  4  Jar. 

Carter  v.  Sanders,  2  Drew.  248;  Upton  v.  N.  S.  102;  Evans  v.  Coyentry,  5  De  G.,  M. 

Vanner,  10  W.  K.  99,  V.  C.  K.;   Burdick  &  G.  911;  2  Jur.  N.  S.  557;  see  also  Stu- 

V.  Garriok,  L.  E.  6  Ch.  Ap.  233.    In  Bar-  part   v.  Arrowsmith,  3   Sm.  &   G.   176; 

ton  9.  Barton,  3  K.  &  J.  512;  3  Jar.  N.  S.  Williams  v.  Salmond,  2  K.  &  J.  463;    2 

808,  the  bill  was  not  dismissed  for  mis-  Jur.  N.  S.  261;   Gwatkin  v.  Campbell,  1 

joinder,  but  for  want  of  interest  in  the  Jur.  N.  S.  131,  V.  C.  W. 

plaintiffs ;  and  the  marginal  note  in  3  K.  2  Clements  v.  Bowes,  1  Drew.  634. 

&  J.  512  appears  to  be  incorrect  in  this  s  Evans  v.  Coventry,  5  De  G.,  M.  &  G. 

respect.  911 ;  a  Jur.  N.  S.  557. 
1  Clements  v.  Bowes,  1  Drew.  634 ;  and 
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Section  I. — The  different  sorts  of  Bills , 


It  has  been  before  observed,  that  a  suit  on  the  Equity  side  of 
the  Court  of  Chancery  is  generally  commenced,  on  behalf  of  a 
subject,  by  preferring  what  is  termed  a  bill ;  *  and  that  if  com- 
menced by  the  Attorney-General  on  behalf  of  the  Cro'WTi,  or  of 
those  partaking  of  its  prerogatives,  or  under  its  protection,  the 
suit  is  instituted  by  information.^  The  form  of  this  bill  and  in- 
formation is  now  regulated  by  statute  and  by  the  orders  of  the 
Court,  but  the  mode  of  commencing  proceedings  in  Chancery  has 
been  by  bill  since  the  earliest  times.' 

Bills,  if  they  relate  to  matters  which  have  not  previoiisly  been 
brought  before  the  consideration  of  the  Court,  are  called  original 
bills,  and  form  the  foundation  of  most  of  the  proceedings  before, 
what  is  termed,  the  extraordinary  or  equitable  jurisdiction  of  the 
Court  of  Chancery.*  The  same  form  of  instituting  a  suit  is  also  in 
use  in  all  other  equitable  jurisdictions  in  the  kingdom  except  the 
county  courts. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts  of 
Equity,  which  were  formerly  always,  and  are  still  sometimes,  nec- 
essary to  be  preferred,  for  the  purpose  of  supplying  any  defects 
which  may  exist  in  the  form  of  the  original  bill,  or  may  have  been 
produced  by  events  subsequent  to  the  filing  of  it.  Bills  of  this 
description  are  called  bills  which  are  not  original.     Sometimes  a 


Ordinary 
mode  ot  com- 
mencing a 
suit. 


Original  bills. 


1  Story  Eq.  PI.  §  7.  In  Massachusetts, 
cases  in  Equity  may  be  commenced  by 
bill  or  petition  with  a  writ  of  subpoena,  ac- 
cording to  the  usual  course  of  proceedings 
in  Equity,  or  inserted  in  an  original  writ 
of  summons,  or  of  summons  and  attach- 
ment, or  by  a  declaration  in  an  action  of 
contract  or  tort,  as  the  case  may  be,  &c. 
If  a  discovery  is  sought,  it  may  be  by 
such  bill  or  petition,  or  by  being  made  part 
of  such  declaration,  or  by  interrogatories. 
Genl.  Sts.  o.  113,  §§  3,  4.  See  Belknap  v. 
Stone,  1  Allen,  672.  The  jurisdiction  of 
the  Supreme  Judicial  Court  is  exclusive 
over  all  actions  in  which  relief  in  Equity 


Bills  not 
original. 


Bills  in  the 
nature  of 
original  bills.. 


is  i)rayed  for.  The  prayer  for  relief  gives 
jurisdiction  of  the  action,  and  therefore 
no  affidavit  for  that  purpose  is  necessary. 
Its  character  is  that  of  a  suit  in  Equity. 
Stoclibridge  Iron  Company  v.  Cone  Iron 
"Works,  99  Mass.  468 ;  see  Irvin  v.  Gregory, 
13  Gray,  215;  Stat.  Mass.  1865,  c.  179,  §  2. 
By  Statute  in  Maine  a  bill  in  Equity  may 
be  inserted  in  a  writ  to  be  served  as  other 
writs.  Stephenson  v.  Davis,  56  Maine,  73, 
76. 

2  Ante,  p.  2;  Story  Eq.  PI.  §  8. 

s  Ld.  Kf  d.  8. 

*  Story  Eq.  PI.  §§  16, 22. 
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CH.VI.  §2.  person,  not  a  party  to  the  original  suit,  seeks  to  bring  the  pro- 
ceedings and  decree  in  the  original  suit  before  the  Court,  for  the 
purpose  either  of  obtaining  the  benefit  of  it,  or  of  procuring  the 
reversal  of  the  decision  which  has  been  made  in  it.  The  bill 
which  he  prefers  for  this  purpose  is  styled  a  bill  in  the  nature  of 
an  original  bill.^ 

Besides  the  different  divisions  of  the  bills  here  enumerated, 
original  bills  are  usually  divided  into :  1.  Original  bills  praying 
relief;  and  2.  Original  bills  not  praying  relief^ 

Original  bills  praying  relief  are  again  subdivided  into  three 
heads :  1.  Original  bills,  praying  the  decree  of  the  Court  touching 
some  right  claimed  by  the  person  exhibiting  the  bUl,  in  opposition 
to  rights  claimed  by  the  person  against  whom  the  bill  is  exhibited ; 
2.  Bills  of  interpleader;  and,  3.  Certiorari  bills.'  Original  bills 
not  praying  relief,  are  of  two  kinds:  1.  Bills  to  pei-petuate  the 
testimony  of  witnesses ;  and,  2.  BUls  of  discovery.*  The  simplic- 
ity of  modern  proceedings,  however,  renders  the  foregoing  sub- 
division of  bills  in  Chancery  comparatively  unimportant. 

As  original  bills  of  the  first  kind  are  those  most  usually  exhib- 
ited, the  reader's  attention  wOl,  in  the  present  chapter,  be  prin- 
cipally directe4  to  them.  The  other  descriptions  of  bills  will  be 
more  particularly  considered,  when  we  come  to  treat  of  the  practice 
of  the  Court  applicable  to  the  particular  suits  of  which  they  are 
the  foundation.  Bills  which  are  not  original,  or  which  are  merely 
in  the  nature  of  original  bills,  will  be  separately  considered  in  a 
future  part  of  the  work ;  but  it  may  be  here  observed,  that  simple 
and  economical  modes  of  supplying  the  defects  of  original  bills 
have  been  provided,  which  will  be  stated  in  the  proper  place,^  and 
which  have  rendered  bills  which  are  not  original  of  rare  occurrence. 


Division  of 
original  bills 


Praying 
relief. 


Praying  no 
relief. 


Course 
proposed. 


Section  II. — The  Authority  to  file  the  Bill. 

Authority  The  first  step  to  be  taken  by  a  party  who  proposes  to  institute 

need  Mt  be  in  g,  suit  in  Chancery,  unless  he  intends  to  conduct  the  suit  in  person, 

is  to  authorize  a  solicitor  practising  in  the  Court  to  commence  and 

conduct  it  on  his  behalf    It  does  not  seem  to  be  necessary  that 

such  authority  should  be  in  writing,^  although  it  would,  perhaps. 


1  Story  Eq.  PI.  §§  16,  20,  21. 

2  Ld.  Red.  34,  37,  Bl;  Story  Eq.  PI. 
§§  17-19.  '      ^ 

«  Ld.  Red.  84,  37,  48,  50. 

*  Ld.  Red.  51,  63,  54. 

5  Poit,  chap.  XXXIII.;  and  see  1B&  16 
Vic.  c.  86,  §§  52,  63. 

«  Lord  V.  Kellett,  2  M.  &  K.  1.  As  to 
irevocation  of  the  authority,  see  Freeman 


V.  Fairlie,  8  L.  J.  Ch.  44,  V.  C.  E.  Forthe 
authority  required  in  the  case  of  a  bill  by  a 
public  company,  see  East  Pant  Mining 
Company  v.  Merrvweather,  10  Jur.  N.  S. 
1231 ;  13  W.  R.  216,  V.  C.  W. ;  2  H.  &  M. 
264;  Exeter  &  Crediton  Railway  Co.  ». 
Builer,  6  Railway  Co.  211.  For  forms  of 
authority  to  sue  or  defend,  see  Vol.  III. 
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be  bettei-  that  a  solicitor,  before  lie  commences  a  suit,  should  be 
in  possession  of  some  written  authority  for  that  purpose ;  as  if  he 
is  not,  the  onus  of  the  proof  of  the  authority  will  be  cast  on  him.^ 
In  order  to  warrant  a  solicitor  in  filing  a  bill,  the  authority,  be  it 
in  writing  or  hj parol,  ought  to  be  special;  and  it  has  been  held 
that  a  general  authority  to  act  as  solicitor  for  a  party,  will  not  be 
sufficient  to  warrant  his  commencing  a  suit  on  his  behalf:^  al- 
though, under  a  general  authority,  a  solicitor  may  defend  a  suit 
for  his  client.' 

The  rule  which  requires  a  solicitor  to  be  specially  authorized  to 
commence  a  suit  on  behalf  of  his  client,  applies  as  well  to  cases 
where  the  party  sues  as  a  co-plaintijff,*  as  to  cases  where  he  sues 
alone ;  and  even  to  cases  where  his  name  is  merely  made  use  of 
pro  forma.  In  Wilson  r.  Wilson,^  Lord  Eldon  said,  "I  cannot 
agree  that  making  a  person  a  plaintiif  is  only  joro  forma,  and  I 
am  disposed  to  go  a  great  way  in  such  cases :  for  it  is  too  much 
for  solicitors  to  take  upon  themselves  to  make  persons  parties  to 
suits  without  a  clear  authority;  there  are  very  great  mischiefs 
arising  from  it."  Now,  as  we  have  already  seen,  before  the  name 
of  any  person  is  used  in  any  suit  as  next  friend  of  any  infant, 
married  woman,  or  other  party,  or  as  relator  in  any  information, 
such  person  must  sign  a  written  authority  to  the  solicitor  for  that 
purpose,  and  such  authority  must  be  filed  with  the  bill  or  in- 
formation.^ 

If  a  solicitor  files  a  bill  Ln  the  name  of  a  person  without  having 
a  proper  authority  for  so  doing,  the  course  for  such  person  to  pur- 
sue, if  he  wishes  to  get  rid  of  the  suit,  and  is  the  sole  plaintiff,  is 
to  move  that  the  bill  may  be  taken  off  the  file,'  or  dismissed '  with 
costs,  to  be  paid  by  the  plaintiff;  and  that  the  solicitor  who  filed 
the  bUl  without  authority  may  be  ordered  to  pay  to  the  defendants 


Ch.  VI.  §  2. 


but  must  be 
special, 


and  from  all 
the  plaintiffs. 


Written  au- 
thority to  use 
name,  as  next 
friend  or  rela^ 
tor,  must  be 
filed  with  the 
bill  or  infor- 
mation. 


Bill  filed 
■without  au- 
thority, how 
repudiated  by 
plaintiff: 

Motion  by 
sole  plaintiff; 


1  Pinner  v.  Knights,  6  Beav.  174 ;  Hood 
V.  Phillips,  ib.  176 ;  Maries  v.  Maries,  23  L. 
J.  Ch.  154,  V.  C.  W. 

2  Wilson  V.  Wilson,  IJ.  &  W.  457 ;  see 
also  Dundas  v.  Dutens,  1  Ves.  J.  196,  200; 
2  Cox,  235,  241;  Bligh  v.  Tredgett,  5  De 
G.  &  a.  74;  15  Jur.  1101;  Bowley  v.  Sey- 
mour, 14  Jur.  213,  V.  C.  E. ;  Be  Manby,  3 
Jur.  k.  S.  259 ;  S.  C.  nam.  Norton  v.  Coop- 
er, 3  Sm.  &  G.  375;  and  see  SoUey  ». 
Wood,  16  Beav.  370,  where  it  was  held 
that  an  authority  given  to  a  country  so- 
licitor is  sufficient  to  warrant  his  town 
agent  in  filing  a  bill. 

s  Wright  V.  Castle,  3  Mer.  12 ;  1  Smith, 
Ch.  Pr.  (2d  Am.  ed.)  106,  107. 

*  Where  a  suit  is  commenced  in  the 
names  of  several  persons  by  their  solicitor, 
the  Court  will  not  inquire  whether  such 
suit  was  authorized  by  all,  unless  some  of 
them  object  to  the  proceedings,  or  the  ad- 
verse party  shows  aflirmatively  that  the 
suit  is  commenced  and  carried  on  in  the 


names  of  some  of  the  parties  without  au- 
thoritv.  Bank  Commissioners  v.  Bank  of 
Buffalo,  6  Paige,  497. 

6  1  J.  &  W.  458. 

6  15  &  16  Vic.  c.  86,  §  11,  ante,  pp.  13, 
69,  110.  In  a  pressing  case,  an  informa- 
tion was  a'luwed  to  be  filed  without  the 
authority,  on  the  undertaking  of  tlie  so- 
licitor to  file  it  the  next  day.  Aftornej'- 
General  v.  Murray,  13  W.  K.  65,  V.  C.  K. 
As  to  the  liability  of  a  person  whose  name 
is  used  as  next  friend  without  authority, 
whether  originally  or  in  the  place  of  one 
deceased,  see  Bligh  v.  Tredgett,  5  De  G.  & 
S.  74;  15  Jur.  1101;  Ward  v.  Ward,  6 
Beav.  251. 

'  Jerdein  v.  Bright,  10  W.  R.  380,  V.  C. 
W.;  Palmers.  Walesby,  L.  R.  3  Ch.  Ap. 
732 

8  Wright  V.  Castle,  3  Mer.  12;  Allen  v. 
Bone,  4  Beav.  493;  Crossley  v.  Crowther, 
9  Hare,  384;  Atkinson  v.  Abbot,  3  Drew. 
251. 
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by  co-plain- 
tiSa. 


Must  be  sup- 
ported by 
plaintiff's 
affidavit. 


Notice  of  the 
motion:  to 
whom  given. 


Motion 
should  be 
made  as  soon 
as  possible. 


their  costs  of  the  suit,  or  to  repay  such  costs  to  the  plaintiff  in  case 
he  pays  them ;  and  may  be  also  ordered  to  pay  the  plaintiff's  costs 
of  the  application,  and  his  incidental  expenses,  as  between  solicitor 
and  client.!  The  same  course  should  be  pursued  where  there  are 
several  plaintiffs,  and  all  repudiate  the  suit.  But  where  one  or 
more  of  several  plaintiffs  desire  to  withdraw  from  the  suit,  they 
should  move  that  their  names  may  be  struck  out  of  the  bill,  and 
that  the  solicitor  who  has.  unauthorizedly  used  their  names  may 
be  ordered  to  pay  their  costs  of  the  suit,  and  the  costs  of  the 
application.^ 

The  motion  in  either  case  must  be  supported  by  an  affidavit  of 
the  respective  applicants  themselves,  that  the  bill  has  been  filed 
without  any  authority  from  them."  To  avoid  the  effect  of  such 
an  application,  the  solicitor  against  whom  it  is  made  must  show 
distinctly,  upon  affidavit,  that  he  had  a  special  authority  from  the 
party  moving  to  institute  the  suit ;  and  it  will  not  be  sufficient  to 
assert  generally,  in  opposition  to  the  plaintiff's  affidavit,  that 
authority  had  been  given.  In  Wright  v.  Castle,*  the  affidavit  of 
the  plaintiff  was  met  by  another  on  the  part  of  the  solicitor,  stating 
that  an  action  had  been  brought  by  the  defendant  against  the 
plaintifi;  on  certain  promissory  notes :  to  restrain  proceedings  in 
which  action  the  bill  had  been  filed,  although  not  by  the  express 
directions  of  the  plaintiff,  yet  in  the  course  of  business,  and  by 
virtue  of  a  general  authority,  as  the  plaintiff's  solicitor ;  but  Lord 
Eldon  did  not  consider  such  authority  sufficient. 

Notice  of  the  intended  motion  must  be  given  to  the  solicitor 
who  filed  the  bUl ;  and  where  one  or  more,  but  not  all,  the  plain- 
tiffs move,  notice  must  also  be  served  on  the  co-plaintiffs,  and  on 
the  defendants,  whose  costs  of  appearance  are  usually  ordered  to 
be  paid  by  the  solicitor,  if  the  motion  succeeds.*  Where  the  sole 
plaintiff  applies,  service  on  the  defendants  is  unnecessary,  at  least 
before  decree ;  and  in  a  recent  case  their  costs  of  appearing,  where 
improperly  served,  had  to  be  borne  by  the  plaintiff  personally.' 

The  motion  should  be  made  as  soon  as  possible  after  the  plain- 
tiff has  become  acquainted  with  the  fslct  of  the  suit  having  been 
instituted  in  his  name:  for  although,  as  between  him  and  the 
solicitor,  the  mere  fact  of  the  plaintiff  having  neglected  to  move  that 


1  'Wright  «.  Castle,  3  Mer.  12 ;  Palmer 
V.  Walesby,  L.  R.  3  Cb.  Ap.  732  ;  and  see 
the  order  in  Allen  v.  Bone,  Seton,  862,  No. 
1;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  107.  For 
form  of  notice  of  motion,  see  Vol.  III. 

2  Tabbernor  v.  Tabbernor,  2  Keen,  679. 
For  the  order  in  that  case,  see  Seton,  853, 
No.  2  J  and  see  Wilson  v.  Wilson,  1  J.  & 
W.  457;  Pinner  ti.  Knights,  6  Beav.  174; 
Hood  V,  Phillips,  ib.  17t> ;  see  also  Mallna 
II.  Greeuway,  10  Beav.  564;  12  Jur.  66, 


319,  where  a  solicitor  was  ordered  to  pay 
the  costs  of  unauthorized  proceedings  in 
the  Master's  office,  on  behalf  of  creditora. 
For  form  of  notice  of  motion,  see  Vol.  III. 

8  For  form  of  affidavit,  see  Vol.  III. 

*  3  Mer.  12. 

5  Tabbernor  «.  Tabbernor,  2  Keen,  679; 
Seton,  853;  Hood  v  Phillips,  6  Beav.  176; 
Pinner  v.  Knights,  ib.  174. 

6  Jerdeiu  v.  Bright,  10  W.  E.  380,  V.  C. 
W. 
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his  name  should  be  struck  out  from  the  record  will  not  exonerate    Ch.  vi.  §  2. 

the  solicitor ;  ^  yet,  as  between  the  plaintiff  and  the  other  parties,    " y ' 

the  Court,  if  there  has  been  delay  on  his  part  in  making  such 
application,  will  not  generally  dismiss  the  bill,  but  will  so  frame 
the  order  as  not  to  prejudice  any  of  the  parties  to  the  cause.^  The 
last  observation  applies  more  especially  to  cases  where  the  person 
whose  name  has  been  used  without  due  authority,  is  co-plaintiff 
with  others  :  for  it  can  scarcely  happen,  where  he  is  sole  plaintiff, 
that  defendants  should  have  an  interest  in  resisting  an  application 
to  dismiss  the  bill  with  costs  (except  indeed  after  decree) ;  but 
where  he  is  co-plaintiff,  it  frequently  happens  that  dismissing  the 
bill  would  interfere  with  the  interest  of  the  other  plaintiffs,  or 
diminish  the  security  of  the  defendants  for  costs :  in  such  cases, 
the  motion  will  usually  be  saved  to  the  hearing,  and  then  the 
solicitor  wiU  be  ordered  to  pay  all  the  costs  and  expenses  of  the 
party  whose  name  has  been  used  without  authority.^  And  further 
than  that,  the  solicitor  was,  in  the  case  of  Dundas  v.  Dutens,* 
ordered  to  pay  to  the  defendants  the  difference  between  taxed 
costs  and  their  costs  and  expenses. 

Where  a  co-plaintiff  was  not  apprised  that  his  name  had  been  where  plain- 
made  use  of  without  his  authority  till  after  the  bill  had  been  dis-  tiffmakes  dis- 

•'  covery  after 

missed  with  costs,  and  he  was  served  with  a  subpoena  to  pay  them,  decision. 
Lord  Eldon,  upon  motion,  ordered  the  solicitor  to  pay  to  the 
defendant  the  costs,  which  had  been  ordered  to  be  paid  by  the 
plaintiffs  to  the  defendant ;  and  also  to  pay  to  the  plaintiff  who 
made  the  application  his  costs  of  the  application,  as  between  so- 
licitor and  client.'  By  the  order  made  upon  that  occasion,  the 
solicitor  was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants ;  but  he  was  to  be  at  liberty  to  make 
any  application  as  to  those  costs,  as  against  the  other  plaintiffs, 
as  he  should  be  advised.' 

As  connected  with  this  subject,  it  may  be  noticed  here,  that  in  when  previ- 
certain  cases  it  is  necessary,  before  a  suit  is  commenced,  to  obtain  ous  sanction 

y-1  •       ■        ■       •  m  •         1  •  1     ™  Court  nec- 

the  sanction  of  the  Court  to  its  institution.     The  cases  in  which  essaiy; 

this  is  most  usually  done,  are  those  in  which  the  suit  contemplated 

1  Hall  V.  Laver,  1  Hare,  571 ;  5  Jnr  241 ;  friend,  has  applied  to  be  relieved  from  or- 
see  also  Burge  v.  Brutten,  2  Hare,  373;  7  ders  for  payment  by  them  of  money  or 
Jiir.  988,  as  to  tlie  lien  of  a  solicitor  upon  costs,  without  their  knowledge  of  the  suit, 
a  fund  recovered  in  the  cause.  see  Hood  v.  Phillips,  6  Beav.  176;  Wardw. 

2  I'itferton  v.  Osborne,  1  Dick.  350;  and  Ward,  i6.  251;  Bligh  i).  Tredgett,  5  l)e  6. 
see  Tarbiick  v.  Tarbiick,  6  Beav.  184;  &  S.  74;  15  Jur.  1101;  iJe  ManW,  3  Jur. 
Pinner  ».  Kniglits,  ib.  174;  Hood  v.  Phil-  N.  S.  269;  S.  C.  «om.  Norton  v.  Cooper,  3 
lips,  ib.  176;  Bligh  v.  Tredgett,  5  De  G.  &  Sm.  &  G.  376.  In  Hall  v.  Bennett,  2  S.& 
S.  74;  15  .lur.  1101.  S.  78,  where  the  bill  had  been  dismissed 

8  See  Dundiis  v.  Dutens,  2   Cox,  233,  with  costs  for  want  of  prosecution,  the 

241 ;  1  Ves.  J.  196.  plaintiff's  solicitor  was  ordered  to  paj'  the 

<  1  Ves.  J.  200.  defendant's  costs:  the  plaintiff  having  »b- 

6  Wrtrie  V.  Stanley,  1  .T.  &  W.  674.  sconded  before  suit,  and  never  authorized 

«  S.  C.  Reg.  Lib.  B.  1819,  fo.  1835.    For  or  sanctioned  it. 
other  cases  where  a  plaintiff,  or  a  next 
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where  assets 
in  course  of 
administra- 
tion in  Court 


where 

receiver 

appointed, 


Ch.VI.  §2.    is  for  the  benefit  of  an  estate  which  is  already  the  subject  of  a 

' Y ■  proceeding  in  Court,  and  the  expenses  of  which  are  to  be  paid  out 

of  such  estate.  Thus,  where  there  is  a  suit  pending  for  the  admin- 
istration of  assets,  and  it  becomes  necessary,  in  order  to  get  in 
the  estate,  that  a  suit  should  be  instituted  against  a  debtor  to  the 
estate,  it  is  usual  for  the  personal  representative,  previously  to 
filing  a  bill,  to  apply,  in  the  administration  suit,  for  the  leave  of 
the  Court  to  exhibit  a  bill  for  that  purpose.  And  so  where  a  suit 
has  been  instituted  for  winding  up  partnership  accounts  upon  a 
dissolution,  and  a  receiver  has  been  appointed  to  collect  the  out- 
standing efiects :  if  it  is  necessary,  in  order  to  recover  a  debt  due 
to  the  partnership,  that  the  receiver  should  institute  a  suit  for 
that  purpose,  appUcation  should  be  made  to  the  Court,  on  the  part 
of  some  of  the  parties,  that  the  receiver  may  be  at  liberty  to 
file  the  necessary  bill  in  the  names  of  the  partners.  It  is  to  be 
observed  that,  in  all  such  cases,  the  Court  would  not  formerly  di- 
rect the  institution  of  such  a  suit  upon  motion,  although  support- 
ed by  afiidavits,  without  previously  referring  it  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  the  parties  at  whose 
joint  expense  it  was  to  be:  unless  the  other  parties  interested, 
being  of  age,  and  competent  to  consent,  chose  to  waive  such  refer- 
ence.i  Now,  however,  the  proper  mode  of  apphcation  for  orders 
of  this  description  is  by  summons  at  Chambers,^  supported  by 
affidavit  or  other  evidence  of  the  facts  from  which  the  Judge  can 
determine  whether  the  proposed  suit  is  proper  to  be  instituted; 
and  the  opinion  of  an  Equity  barrister,  in  actual  practice,  is  usually 
required,  that  there  is  a  good  ground  of  suit. 

In  the  same  manner,  where  the  property  of  an  infant  is  the 
subject  of  a  suit  already  depending,  and  it  becomes  necessary  that 
another  suit  should  be  instituted  on  behalf  of  the  infant,  it  is 
usual,  before  any  steps  are  taken  in  it,  to  obtain  in  Chambers,  on 
summons,^  an  order  sanctioning  such  contemplated  proceedings 
as  being  for  the  benefit  of  the  infant.^  It  is  to  be  observed,  how- 
ever, that  such  order  can  only  be  made  wliere  the  property  of  the  , 
infant  is  already  subject  to  the  control  and  disposition  of  the 
Court  in  another  suit;  and  that  in  ordinary  cases,  where  a  person 
commences  an  original  proceeding  on  behalf  of  an  infant  as  his 
next  friend,  he  is  considered  as  taking  upon  himself  the  whole 
responsibility  of  it;  nor  will  the  Court,  either  before  or  after  the 
commencement  of  the  proceeding,  direct  an  inquiry  whether  it 
will  be  for  the  infant's  benefit,  at  the  instance  of  the  next  friend 
himself  (unless  in  cases  where  there  are  two  or  more  suits  brought 
by  difierent  next  friends  for  the  same  object):   although,  as°we 

1  Musgrave  r  Medex,  3  V.  &  B.  167.  8  See  ante,  p.  80. 

^  ior  forms  of  summons,  see  Vol.  III. 


In  case  of 
infants. 
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have  seen,  it  will  sometimes  do  so  at  the  instance  of  other  par- 
ties.^ 

It  has  been  before  stated,  that  the  committee  of  the  estate  of 
an  idiot  or  lunatic  ought,  previously  to  instituting  a  suit  on  his 
behalf^  to  obtain  the  sanction  of  the  Lord  Chancellor  or  Lords 
Justices  to  the  proceeding ;  ^  and  that  in  the  case  of  suits  by  the 
assignees  of  bankrupts,  it  is  necessary,  previously  to  instituting 
the  suit,  to  procure  the  sanction  of  the  Court  of  Bankruptcy.' 
And  in  like  manner,  before  a  suit  can  be  instituted  on  behalf  of 
a  charity,  unless  by  the  Attorney-General,  the  sanction  of  the 
Charity  Commissioners  must  be  obtained.* 

It  is  to  be  observed  that,  with  respect  to  all  the  above-mentioned 
cases,  in  which  it  is  stated  to  be  right,  previously  to  the  institution 
of  a  suit,  to  obtain  the  proper  sanction,  the  omission  to  obtain 
such  sanction  is  not  a  ground  upon  which  a  defendant  to  the  suit 
can  object  to  its  proceeding.* 


Ch.  VI.  §  3. 


Assignees  of 
bankrupts. 


Omission  to 
obtain  sanc- 
tion cannot  be 
taken  advan- 
tage of  by 
defendant. 


Sectioit  m.  —  £1/  whom  Prepared. 

The  solicitor  being  duly  authorized,  the  next  step  in  the  in- 
stitution of  a  suit  is  to  have  the  bill  properly  prepared.  The 
duty  of  drawing  the  bill  ought,  strictly,  to  be  performed  by  the 
solicitor,  who  is  allowed  a  fee  for  so  doing ;  *  but  as  the  rules  of 
Court  require  that  the  draft  should  be  signed  by  counsel,'  and  as 


1  Ante,  pp.  71,  80. 

2  Ante,,  p.  85. 
8  Ante,  p.  65. 

*  16  &  17  Vic.  c.  137,  §  17:  see  fost, 
Chsp.  XLV.  §  3,  ChnritnUe.  TrmUs  Acts. 

5  Having  regard  to  tiie  words  of  the  17th 
section  of  the  Charitable  Tra<its  Act  above 
referred  to,  it  would  seem  doubtful  whether 
the  want  of  sanction  would  not  be  an  ob- 
jection which  a  defendant  might  take  to 
the  suit's  proceeding. 

6  Eegul.  to  Ord.  2d  Sched. 

7  Ord.  VHI.  1,  2;  Story  Eq.  PI.  §§  47, 
269;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  106; 
Ayokbourn  Ch.  Pr.  (Lond.  ed.  1844)  5,  6; 
Coop.  Eq.  PI.  18;  Dwight  v.  Humphreys, 
8  McLean.  104;  Davis  v.  Davis,  4  C.  E. 
Green  (N.  J.).  180;  Wright  v.  Wright,  4 
Halst.  Ch  (N.  J.),  153;  Chancery,  Rule  1, 
of  New  Jerfey,  2  McCarter,  513;  Hatch  v. 
Eustaphieve,  i  Clarke,  63  ;  see  Belknap 
».  Stone,  1  Allen,  572, 574;  Burns  ».  Lynde, 
6  Allen,  305.  The  signing  on  the  back 
of  the  bill  is  sufficient.  Dwight  i).  Hum- 
phreys, 3  McLean,  104.  The  24th  Equity 
Eule  of  the  United  States  Supreme  Court 
expressly  requires  the  signature  of  counsel 
to  the  bill,  "  which  shall  be  considered  as 
an  affirmation  on  his  part,  that  upon  the 
instructions  given  to  him,  nnd  the  case 
laid  before  him,  there  is  good  ground  for 


Strictly 
prepared  by 
solicitor; 


usually  by 
counsel. 


suit,  in  the  manner  in  which  it  is  frampd." 
Where  a  corporation  is  plaintiff,  the  bill,  if 
not  a  sworn  one,  is  drawn  in  the  name  of 
the  corporation,  by  its  chartered  title,  and 
signed  by  counsel.  In  cases  where  the 
bill  is  to  be  sworn  to,  it  should  be  signed 
by  the  officer  making  the  OHth.  1  Hoff. 
Ch.  Pr.  96;  1  Barbour  Ch.  Pr.  44.  The 
bill  need  not  be  under  the  corporate  seal ; 
that  it  is  the  bill  of  the  corporation  is  suf- 
ficiently vouched  for  by  the  signature  of 
the  solicitor,  whose  authority  need  not  be 
exhibited.  George's  Creek  Co.  v.  Detmold, 
1  Md.  Ch.  Dec.  371.  If,  however,  the 
plaintiff  manages  his  cause  in  person,  as 
he  may ,  the  bill  must  be  signed  by  him ; 
and,  in  such  case,  it  would  appear  that  a 
bill  need  not  be  signed  hy  counsel.  See  1 
Hoff.  Ch.  Pr.  97.  The  rules  include  infor- 
mations, see  Prel.  Ord-  10  (4).  The  signa- 
ture of  the  Attorney-General  is  required  to 
an  information,  and  to  an  amendment  of 
it,  in  addition  to  the  signature  of  the 
counsel  who  settles  the  drHtl.  In  Attornej'- 
General  v.  Fellows,  1  J.  &  W.  254,  an 
amended  information  was  ordered  to  be 
taken  off  the  file,  because  it  had  not 
been  sanctioned  by  the  Attorney-General, 
though  he  had  signed  the  original  informa- 
tion. For  forms  of  notice  of  motion  in  such 
case,  see  Vol.  III. 
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Ch.VI.  §3. 


Must  be 
signed  by 
counsel. 

Objection  for 
want  of  sig- 
nature may 
be  taken  by 
demurrer; 


or  by  motion 
to  take  the 
bill  off  the 
file. 


of 


counsel's 
name. 


much  of  the  success  of  the  suit  may  depend  upon  the  manner  in 
which  the  bill  is  framed,  it  has  been  found  more  convenient  in 
practice  that  the  bill  should  be  prepared  as  well  as  signed  by 
counsel;  and  accordingly,  except  in  particular  cases,  instead  of  the 
draft  of  the  bill  being  prepared  by  the  solicitor,  and  laid  before  coun- 
sel for  his  perusal  and  signature,  the  instructions  to  prepare  the  bill 
are  generally,  in  the  first  instance,  laid  before  the  counsel,  who 
prepares  the  draft  from  those  instructions,  and  afterwards  aflBxes 
his  signature  to  it.^  If  neither  the  draft  of  the  bill  nor  the  print 
or  engrossment  of  it  be  signed  by  counsel  before  the  bill  is  filed, 
or  the  hand  be  counterfeit  or  disowned,  the  bill  mil  be  dismissed 
on  the  defendant's  demun-er  or  motion.^  Thus,  in  Kirldey  v. 
Burton^  a  demurrer  was  allowed  to  an  amended  bill,  because  the 
name  of  counsel  did  not  appear  to  the  bill ;  and  if,  upon  inspection 
of  the  record  or  an  office  copy,  the  name  of  counsel  does  not 
appear  subscribed  to  the  bill,  the  Court  will,  of  its  own  accord, 
order  it  to  be  taken  off  the  file.* 

The  usual  course,  however,  in  such  a  case,  appears  to  be  for  the 
defendant  to  move  that  the  bill  may  be  taken  off  the  file,  and  that 
the  costs  may  be  paid  by  the  plaintiff.^  If,  upon  such  a  motion 
any  doubt  arises  whether  the  draft  of  the  bill  was  signed  by 
counsel  or  not,  the  Court  may  direct  an  inquiry  into  the  fact ;  and 
if  it  appears  that  it  was  not  signed  by  counsel,  the  bill  will  be 
ordered  to  be  taken  off  the  file,  and  the  plaintiff  directed  to  pay 
the  defendant  his  costs.'  A  motion  to  take  the  bill  off  the  file, 
with  costs,  may  also  be  made  where  the  draft  has  been  altered 
after  it  was  signed  by  counsel.' 

Where  it  appeared  that  a  solicitor  had  forged  a  counsel's  name 
to  a  pleading,  he  was  fined  20?.,  and  conmiitted  till  the  fine  was 
paid ;  the  party  for  whom  he  acted  was  also  fined  100?.' 


1  The  bill  must  be  signed  by  counsel. 
The  mere  signature  of  counsel  by  another 
person  is  not  a  compliance  with  the  rule^ 
either  in  spirit  or  letter.  Counsel,  before 
annexing  his  nnme  to  a  bill,  should  have 
perused  it,  or  been  informed  of  its  con- 
tents in  such  manner  as  would  satisfy  him 
that  he  misht  certify  that  the  bill  stoted  a 
case  on  which  the  plaintiff  might  be  en- 
titled to  relief,  set  forth  with  so  much  re- 
gard to  the  essential  rulps  of  pleading,  and 
praying  relief  in  such  manner  as  to  entitle 
It  to  the  consideration  of  the  Court.  Per 
Chnncellor  Zabriskie,  in  Davis  v.  Davis,  4 
C.  E.  Green  (N.  J.),  ISO,  181;  see  Rule  24 
of  the  Equity  Eules  of  the  United  States 
Supreme  Court. 

2  Wright «.  Wright,  4  Halst.  Ch.  (N.  J. ) 
153;  Davis  ».  Davis,4C.E.  Green  (N.. J.), 
180;  Carey  v.  Hatch,  2  Edw.  Ch.  190; 
Partridge  v.  Jackson,  2  Edw.  Ch.  620. 
It  cannot  be  signed  afterwards  without  an 


order  of  Court.  Partridge  v.  Jackson,  2 
Edw.  Ch.  520.  The  want  of  the  signature 
of  counsel  is  a  defect  which  requires  an 
amendment.  Wright  ti.  Wright,  4  Halst 
Ch.  (N.J.)  158. 

3  6  Mad.  878. 

*  French  ».  Dear,  6  Vesey,  547,  650. 
Where  the  plaintiff  discovers,  before  ap- 
pearance, that  counsel's  name  has  been 
omitted  to  the  bill  as  filed,  he  should  obtain 
an  order  of  course,  on  motion  or  petition, 
to  amend,  and  then  add  the  name  to  the 
bill.  As  to  an  omission  to  print  the  signa- 
ture, see  Coppeard  v.  Mayhew,  22 L.  J.  Ch. 
408,  M.  K. 

^  For  form  of  notice  of  motion,  see  VoL 
HI. 

8  Dillon  V.  Francis,  1  Dick.  68 ;  Pitt «. 
Macklew,  1  S.  &  S.  136,  n. 

■?  Troup  V.  Ricardo,  18  VV.  R.  147,  L.  C. 

8  Whitlock  17.  Marriot,  1  Dick.  16;  and 
see  Bull  v.  Griffin,  2  Anst.  563. 
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Where  the  same  counsel  who  signed  the  draft  of  the  original    Ch.  VT.  §  4. 

bill  amends  his  fonmer  draft,  whicH  has  ,his  signature,  it  is  not   '       i ' 

necessary  that  he  should  sign  the  draft  again,  as  the  signature  will  tJnnecessaiy 
be  applied  as  well  to  the  amendment  as  to  the  former  draft;  in^'|?aft"^' 
nor  is  it  necessary  that  there  should  be  a  second  signature  to  the  '>ga">i  ™ 

•'  "  amending 

record.      But  if  the  amendments  are  made  by  another  counsel,  bill; 

then  it  is  necessary  that  there  should  be  a  second  signature."^    The  unless 

usual  practice,  however,  is  for  counsel  in  all  cases  to  re-sign  the  another  coim- 

draft,  whenever  he  amends  it.^  ^^'• 

By  one  of  the  orders  of  the  Court,  it  is  ordered,  that  no  counsel  Order  of 

shall  sign  any  bill,  answer,  or  other  pleading,  unless  it  be  drawn,  p°r"gafand 

or  at  least  perused,  by  himself,  before  it  is  signed;    and  that  signature  of 

counsel  shall  take  care  that  deeds,  writings,  or  records  be  not  brevfty'and 
unnecessarily  set  out  therein,  in  hoBC  verba ;  but  that  so  much  of  scandal. 
them  only  as  is  pertinent  and  material  be  set  out  or  stated,  or  the 
effect  and  substance  of  so  much  of  them  only  as  is  pertinent  and 
material  be  given,  as  counsel  may  deem  advisable,  without  need- 
less prolixity ;  and  that  no  scandalous  matter  be  inserted  therein.' 


Section  VT.—The,  Matter  of  ike  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  at  General  na- 
Common  Law,*  or  of  a  libel  and  allegation  in  the  Spiritual  Courts.'  Equity. 
It  was,  in  its  origin^  nothing  but  a  petition  to  the  King,  which, 
after  being  presented,  was  referred  to  the  Lord  Chancellor,  as  the 
keeper  of  his  conscience ;  °  and  a  bill  still  continues  to  be  framed 
in  the  nature  and  style  of  a  petition :  though  it  is  now,  in  the 
first  instance,  generally  addressed  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal.' 

"Where  a  bill  prays  the  decree  of  the   Court,  touching  rights  what  it  must 
claimed  by  the  person  exhibiting  it,  in  opposition  to  rights  claimed  ooltain. 
by  the  person  against  whom  it  is  exhibited,  it  must  contain  a 
statement  showing  the  rights  of  the  "plaintiff  or  person  exhibiting 
the  bill,  by  whom  and  in  what  manner  he  is  injured,  or  in  what  he 
wants  the  assistance  of  the  Court,'  and  in  all  cases,  the  bill  must 

1  Webster  v.  Threlfall,  1  S.  &  S.  135;  E.  Green  {N.  J.),  180, 181;  Hood  »  Irwin, 

Braithwaite's  Pr.  304 ;  see,  however,  Borch  4  John.Ch.  437 ;  24th.  26th,  and  27th  Equity 

«.  Rich,  1  R.  &  M.  1^6,  1B8.  Rules  of  the  United  States  Supreme  Court, 

Where  the  amendments  proposed  to  stated  in  note  to  Story  Eq.  PI.  §  266. 
be  made  in  the  bill  are  merely  of  clerical  *  3  Bl.  Com.  442. 

errors  in  names,  dates,  or  sums,  and  such  5  3  Bi.  Com.  442;  Gilb.  For.  Rom.  44. 

errors  are  specified  in  the  order  authorizing  6  See  1  Spence,  Eq.  Jur.  335,  e(  sey  ;  1 

the  amendments,  the  signature  of  counsel  Ld.  Camp.  Chancellors,  Intro.  J6.  266,  342. 
to  such    amendments    is    not   required;  '  Coop.  Eq.  PI.  3. 

Braithwaite's  Pr.  304.  '  See  post,  "stating  part"  in  this  chap- 

3  Ord.  VIH.  2 ;  see  Davis  v.  Davis,  4  C.  ter.    A  bill  may  be  drawn  with  a  double 


THE   BILL. 


Must  show 

plaintiff's 

right. 


Omission  to 
show  plain- 
tiff's right,  IS 
ground  of 
demurrer. 


contain,  as  concisely  as  may  be,  a  narrative  of  the  material  facts, 
matters,  and  circumstances  on  which  the  plaintiff  relies,^  and  must 
pray  specifically  for  the  relief  the  plaintiff  may  conceive  himself 
entitled  to,  and  also  for  general  relief.^  This  statement  and 
prayer  form  the  substance  and  essence  of  every  bill ; '  and  before 
entering  more  in  detail  into  the  consideration  of  the  form  of  a 
bill,  the  reader's  attention  should  first  be  drawn  to  certain  general 
rules  and  principles  by  which  persons  framing  bills  ought  to  be 
guided  in  the  performance  of  their  task. 

In  the  first  place  it  is  to  be  observed,  that  every  bill  must  show 
cleariy  that  the  plaintiff  has  a  right  to  the  thing  demanded,  or 
such  an  interest  in  the  subject-matter^  as  gives  him  a  right  to 
institute  a  suit  concerning  it.^  It  would  be  foreign  to  the  purpose 
of  this  work  to  attempt  the  enumeration  of  the  various  cases  in 
which  bills  have  been  dismissed,  because  filed  by  parties  having  no 
interest  in  the  subject-matter,  or  no  right  to  institute  proceedings 
concerning  it:  to  do  so,  indeed,  would  necessarily  lead  to  the 
consideration  of  the  general  principles  of  Equity,  and  would  be 
more  fitting  for  a  treatise  upon  the  equitable  jurisdiction  of  the 
Court  than  for  a  book  upon  its  practice.  All  that  need  now  be 
said  upon  this  subject  is,  that  if  it  is  not  shown  by  the  bill  that 
the  party  suing  has  an  interest  in  the  subject-matter,  and  a  proper 
title  to  institute  a  suit  concerning  it,  the  defendant  may  demur ; ' 


aspect;  so  that,  if  one  ground  fail,  the 
plaintiff  mav  relv  upon  another.  MoCon- 
nell  V.  McCbnnell.  U  Vt.  290;  Murphv  v. 
01  irk,  1  Sm.  &  M.  221:  Baines  v.  McGee, 
1  Sm.  &  M  208;  Ligan  v,  Henderson,  1 
Bland,  236 ;  Mills  v.  lletcalf,  1  A.  K.  Marsh. 
477;  Burnett!).  Wo'id3,2  JonesEq.  (N.C.) 
198.  A  bill  framed  with  a  double  aspect 
must  he  consistent  with  itself.  Hart  v. 
McKeese,  Walker  Oh.  417. 

i  The  rule  in  Massachusetts  by  Statute 
is,  that  the  material  facts  and  circumstan- 
ces shall  be  stated  with  brevity,  omitting 
immateriiil  and  irrelevant  matters.  Genl. 
Stats,  c.  113,  §  3;  Mass.  Ch.  Pr.Rule  4. 
■The  rules  of  Ohancery  Practice  in  Maine 
require  the  bill  to  set  forth  clearly,  succinct- 
ly, and  precisely,  the  facts  and  causes  of 
complaint.  Boyiiton  v.  Barstow,  38  Maine, 
577.  As  to  the  remedy  for  verboseness 
in  a  bill,  see  Williams  ».  Sexton,  19  Wis. 
42. 

2  15  &  16  Vic.  .'..  86,  §  10. 

'  An  application  to  the  Court  for  relief 
in  Equity,  which  does  not  contain  a  prayer 
for  process  to  be  served  on  the  defendant, 
or  conclu'le  with  a  general  interrogatory, 
may  be  regarded  a*  a  bill;  and,  if  properly 
amended,  relief  may  be  granted  upon  it. 
Belknap  v.  Stone,  1  Allen,  572. 

*  The  subject-matter  should  be  properly 
described.  A  bill  for  the  foreclosure  of  a 
chattel  mortgage  should  show  of  what  the 


property  consists,  the  mortgagor's  title  or 
claim  of  title  to  if,  and  that  it  is  within  the 
jurisdiction  of  the  Court.  Chapman  ». 
Himt,  1  McCarter  (N.  J.),  149. 152. 

6  Ld.  Red.  154  ;  and  see  Jeredein  ». 
Bright,  2  .1.  &  H.  325;  Nokes  v.  Fish,  3 
Drew  735;  Columbine  o.Chichester, 2  Phil. 
27;  10.  P.  Coop.  t.  Oott.  295 ;  10.Iur.626; 
Kennebec  &  Portland  R.R.  Oo.  v.  Portland 
and  Kennebec  R.R.  Co.,  54  Maine,  173, 
186;  Storv  Eq.  PI.  §  23;  Cruger  i).  Hali-. 
day,  11  faige,  314;  Bailey  v.  Ryder,  10 
N.  Y.  (6  Selden)  363  ;  Wilthall  v.  Rives, 
34  Alii.  91.  It  is  a  fundamental  rule  in  all 
cases  of  bills  in  Equity,  that  they  must 
state  a  case  within  the  appropriate  juris- 
diction of  a  Court  of  Equity.  Storv  Eq. 
PI.  §§  10,  34;  Chase  «  Palmer,  25  Maine, 
341;  Mav  v.  Parker,  12  Pick  84;  Stephen- 
son V.  Davis,  56  Maine,  73,  74.  In  all  bills 
in  Equity,  in  the  Courts  of  the  United 
States,  the  citizenship  should  appear  on 
the  face  of  the  bill  to  entitle  the  Court  to 
take  jurisdiction  ;  otherwise  the  bill  will 
be  dismissed.  Dodge  «.  Perkins,  4  Mason, 
435;  Story  Eq.  PI.  26,  note;  Bingham  v. 
Cabot,  3  Dall.  382;  Jackson  v.  Ashton,  8 
Peters,  148;  Story  Eq.  PI.  §  492  ;  Vose  V. 
Philbrook,  3  Story,  335;  see  Louisville 
and  R.R.  Co.  v.  Stetson,  2  How.  U.S.  497. 

8  Ld.  Red.  154;  Story  Eq.  PI.  §5  260, 
261,  508,  609. 
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thus,  where  a  plaintiff  claims  under  a  will,  and  it  appears  upon  the    Ch.  VI.  §  i. 

construction  of  the  instrument,  that  he  has  no  title,  a  demurrur  ■■ r ' 

will  be  allowed.  In  JBrownsword  v.  Edwards,^  which  is  the 
case  referred  to  in  Lord  Redesdale,  in  support  of  the  above 
proposition,  Lord  Hardwicke  is  reported  to  have  said,  upon  the 
argument  of  a  demurrer,  that  if  the  Court  had  not  been  satisfied, 
and  had,  therefore,  been  desirous  that  the  matter  should  be  more 
fully  debated  at  a  deliberate  hearing,  the  demurrer  would  have 
been  overruled,  without  prejudice  to  the  defendant's  insisting  on 
the  same  matter  by  way  of  answer ;  but  in  a  note  to  his  treatise,^ 
Lord  Redesdale  observes,  that  "  perhaps  this  declaration  fell  from 
the  Court  rather  incautiously:  as  a  diy  question  upon  the  con- 
struction of  a  will  may  be  as  deliberately  determined  upon  argu- 
ment of  a  demurrer,  as  at  the  hearing  of  a  cause  in  the  ordinary 
course,  and  the  difference  in  expense  to  the  parties  may  be  con- 
siderable." Of  the  truth  of  this  observation  there  can  be  no 
doubt ;  and  it  is  much  to  be  wished  that,  in  cases  of  this  descrip- 
tion, where  the  right  of  the  plaintiff  in  the  subject-matter  of  the 
suit  depends  upon  a  simple  point,  such  as  that  of  the  construction 
of  a  will,  the  practice  of  demurring  to  the  bill  were  more  frequent- 
ly resorted  to,  as  by  such  means  considerable  expense  might  fre- 
quently be  saved :  for  if  it  appears  at  the  hearing  that  the  party 
filing  the  bill  is  not  right  in  the  construction  he  puts  upon  the 
instrument,  the  bill  must  be  dismissed:  which,  if  the  plaintiff's 
bill  had  been  demurred  to  in  the  first  instance,  would  have  been 
the  result,  without  the  additional  expense  caused  by  the  other 
proceedings.' 

The  rule  that  a  plaintiff  should  show  by  his  bill  an  interest  in  Ruie  not 
the  subject-matter  of  the  suit,  applies  not  to  one  plaintiff  only,  but  '=''°^"®?*?„ 
to  all  the  plaintiffs;  and  if  several  persons  joined  in  filing  a  bill, 
and  it  appeared  that  one  of  them  had  no  interest,  the  bill  was 
formerly  open  to  demurrer :  *  though  it  appeared  that  all  the  other 
plaintiffs  had  an  interest  in  the  matter,  and  a  right  to  institute  a 
suit  concerning  it.    This,  as  we  have  seen,  is  no  longer  so ;  but 

1  2  Ves.  S.  243,  iil;  and  see  Mortimer  11  W.  R.  206,  V.  C.  K.;  Nesbitt  v.  Ber- 
c.  Hartlev,  3  De  G.  &  S.  316;  Evans  j).  ridge,  9  Jur.  N.  S.  1045;  11  W.  R.  446,  M. 
Evans,  18  Jur.  666,  L.  JJ.;  Cochrane  u.  R.;  Godfrev  v.  Tucker,  9  Jur.  N.  S.  1168; 
Willis,  10  Jur.  N.  S.  162,  L.JJ.;  CnllinK-  12  W.  K.  33,  M.  R.;  and  see  Sanders  v. 
■B-ond  «.  Russell,  10  Jur.  N.  S.  1062;  18  W.  Benson,  4  Beav.  350,  357. 

R.  63,  L  JJ. ;  Lautour!;.  Attorney-General,  ^  See  the  Mayor  and  Aldermen  of  Col- 
li Jur.  N.  S.  48;  13  W.  R.  305,  L.  JJ.               Chester  v.  ,  1  P.  Wms.  595 ;  Tronghton 

2  I.d.  Red.  154,  n.  (p).  v.  Gettey,  1  Diclc.  382  ;    Cuflf  v.  Plntell, 
*  But  where  the  defendant  allows  th?  4  Russ.  242  ;    Makepeace  ».  Haythorne, 

cause  to  be  brought  to  a  hearing  in  such  a  4  Russ.  244;  King  of  Spain  u.  Macliado,  4 
case,  the  practice  is  to  dismiss  the   bill       Russ.  225;  Delondrei;.  Shaw,  2  Sim.  237; 


witliont  co.«ts.  Hill  v.  Reardon,  2  S.  &  S 
431,  439;  Jones  «.  Davids,  4  Russ.  278 
Holilnssworth  v.  Shakeshaft,  14  Beav.  492 
Webb  V.  England,  29  Beav.  44;  7  Jur.  N, 
S.  153;  Ernest ».  Wise,  9  Jur.  N.  S.  145; 


Page  V.  Town«end,  5  Sim.  395;  Sforv  Eq. 
PI.  §§  509, 541, 544 ;  Clarkson  v.  DePeyster, 
3  Paige,  336;  Manning  v.  Gloucester,  6 
Pick.  6. 
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Ch.VI.§4. 


Plaintiff's 
interest  must 
be  existing; 

Presumptive 
devisee, 


or  next  of 
kin, 


cannot  sue. 


Nor  can 
contingent 
remainder- 
man, for 
inspection  of 
title  deeds  j 


but  may  to 
secure  trust 
property. 


Bill  by  tenant 
in  tail  in 
remainder 
and  his  chil- 
dren, to 
perpetuate 
testimony  to 
his  marriage, 
cannot  be 
supported; 


the  Court  may  make  such  order,  on  the  hearing,  as  justice 
requires : '  it  must  not,  however,  be  supposed  that  it  is  not  still 
important  to  avoid  joining  a  plaintiff  who  has  no  interest  in  the 
hill. 

The  plaintiffs  in  a  suit  must  not  only  show  an  interest  in  the 
subject-matter,  but  it  must  be  an  actual  existing  interest :  a  mere 
possibility,  or  even  probability,  of  a  future  title  will  not  be 
sufficient  to  sustain  a  bill;'-'  therefore,  where  a  plaintiff,  claim- 
ing as  a  devisee  in  the  will  of  a  person  who  was  Uving,  but  a 
lunatic,  brought  a  bill  to  perpetuate  the  testimony  of  witnesses  to 
the  will,  against  the  presumptive  heir-at-law,'  and  where  per- 
sons, who  would  have  'been  entitled  to  the  personal  estate  of  a 
lunatic,  if  he  had  been  then  dead  intestate,  as  his  next  of  kin, 
supposing  him  legitimate,  brought  a  bill  in  the  lifetime  of  the 
lunatic  to  perpetuate  the  testimony  of  witnesses  to  his  legitimacy, 
against  the  Attorney-General,  as  supporting  the  rights  of  the 
Crown,*  demurrers  were  allowed.  For  the  parties  in  these  cases 
had  no  interest  which  could  be  the  subject  of  a  suit :  they  sus- 
tained no  character  under  which  they  could  afterwards  sue ;  and 
therefore  the  evidence,  if  taken,  would  have  been  wholly  nugatory.' 
Upon  the  same  principle,  it  has  been  held,  that  a  bill  cannot  be 
sustained  by  a  purchaser  from  a  contingent  remainder-man  of  his 
interest  in  the  property,  against  a  tenant  for  hfe,  for  inspection  of 
title  deeds  :  although  a  bill  would  lie  for  that  purpose  by  a  person 
entitled  to  a  vested  remainder.'  But  it  must  not  be  supposed 
that  contingent  remainder-men  can,  in  no  case,  be  plaintiffs :  for 
in  many  cases  (such  as  suits  for  the  administration  o:^  or  to  secure, 
the  trust  property  to  which  they  are  contingently  entitled),  such 
persons  may  properly  be  plaintiffs ; '  and  orders  have  been  made 
at  the  suit  of  such  persons,  for  the  payment  of  trust  funds  into 
Court.' 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant  in 
tail  in  remainder,  and  his  children,  to  perpetuate  testimony  to  the 
marriage  of  the  tenant  in  tail,  could  not  be  supported :  because 
the  father,  being  confessedly  tenant  in  tail  in  remainder,  could 
have  no  interest  whatever  in  proving  the  fact  of  his  own  marriage, 


1  15  &  16  Vic.  0.  86,  §  49,  ante,  p.  308. 

2  Ld.  Red.  156 ;  and  see  observations  of 
Lord  Cottenham,  in  Finden  «.  Stephens,  2 
Phil.  148;  1  C.  P.  Coop.  329;  10  Jur.  1019; 
Davis  V.  Angel,  31  Beav.  223;  8  Jur.  N.S. 
709,1024. 

'  Sdckvill  V.  Aylevrorth,  1  Vern.  105;  1 
Eq.  Ca.  Ab.  234,  pi.  3;  see  also  2  Prax. 
Aim.  600,  where  the  form  of  demurrer  is 
set  out. 

<  Smith  V.  Attorney-General,  cited  Ld. 
Bed.  157;  1  Vern.  105,  n.,  ed.  Kaithby;  6 
Yes.  255,  260;  15  Yes.  186. 


5  Story  Eq.  PI.  §  301,  and  cases  cited ;  2 
Story  Eq.  Jur.  §  1511 ;  Dursley  ».  Berkley, 
6  Sumner's  Yes.  251,  and  notes. 

«  Noel  V.  Ward,  1  Mad.  322,  329 ;  and 
see  Davis  v.  Earl  of  Dysart,  20  Beav.  405 ; 
1  Jur.  N.  S.  743,  and  cases  there  cited,  for 
instances  of  vested  remHinder-men. 

'  Roberts  e.  Roberts,  2  De  G.  &  S.  29 ;  2 
Phil.  534. 

8  Ross  V.  Ross,  12  Beav.  89 ;  Governesses' 
Benevolent  Institution  v.  Rusbridser,  18 
Beav.  467. 
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the  remainder  in  tail  being  vested  in  him ;  and  the  other  plaintiffs    Ch.  VI.  §  4. 

(the  children)  were  neither  tenants  in  tail  nor  remainder-men  in   """""^^ 

tail,  but  the  issue  of  a  person  who  was  de  facto  and  de  Jure  tenant 
in  remainder  in  tail,  having  the  whole  interest  in  him ;  and,  con- 
sequently, the  children  had  no  interest  in  them,  in  respect  of 
which  they  could  maintain  their  bill.'     Upon  the    same   prin-  nor  bill  by 
ciple,  where  the  dignity  of  Earl  was  entailed  upon  an  individual  eWest  son  of 
who  died,  leaving  two  sons,  the  eldest  of  whom  inherited  the  of  a  dignity, 
dignity :  upon  a  bill  filed  by  his  eldest  son,  in  his  Ufetime,  against 
the  second  son  of  the  first  Earl,  and  the  Attorney-General,  to 
perpetuate  testimony  as  to  his  father's  marriage,  a  demurrer  was 
allowed.^ 

Where  the  plaintiff  does  nJt  show  an  existing  interest  by  his  Disclaimer  of 
bill,  the  disclaimer  or  waiver  of  one  defendant  in  his  favor  will  pnedetendant 

.,,.,,.,,,„,■  in  favor  of 

not  sustain  the  bill  against  the  other  defendants."  plaintiff 

Where,  however,  a  party  has  an  interest,  "  it  is  perfectly  imma-  g^ignt'"^"*" 
terial  how  minute  the  interest  may  be,*  or  how  distant  the  possi-  Minuteness 
bility  of  the  possession  of  that  minute  interest,  if  it  is  a  present  <»■  remoteness 
interest.^    A  present  interest,  the  enjoyment  of  which  may  depend  interest 
upon  the  most  remote  and  improbable  contingency,  is,  nevertheless,  "nmatenal, 
a  present  estate ;  and,  as  in  the  case  upon  Lord  Berkeley's  ■^■111,° 
though  the  interest  may,  with  reference  to  the  chance,  be  worth 
nothing,  yet  it  is  in  contemplation  of  law  an  estate  and  interest, 
upon  which  a  bill  may  be  supported." ' 

But,  although  a  plaintiff  may  have  a  present  estate  or  interest,  j^  incapable 
yet,  if  his  interest  is  such  that  it  may  be  barred  or  defeated  by  the  of  being 
act  of  the  defendant,  he  cannot  support  a  bill ;  as  in  the  case  put 
by  Lord  Eldon,  in  Ziord  DursUy  v.  Fitzhardinge^  of  a  remainder- 
man filing  a  bill  to  perpetuate  testimony  against  a  tenant  in  tail. 
To  such  a  bill  it  seems  the  tenant  in  tail  might  demur,  upon  the 
ground  that  he  may  at  any  time  bar  the  entail,  and  thus  deprive 
the  plaintiff  of  his  interest.' 

A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the  gj,j       ^ 
subject-matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  show  a 
has  a  proper  title  to  institute  a  suit  concerning  it ;  •"'  for  it  very  P"^"?®"^  '  •• 

1  Allan  V.  Allan,  15  Ves.  130,  135.  223;  8  Jur.  N.  S.  709,  1024;  2  Story  Eq. 

2  Earl  of  Belfast  v.  Chichester,  2  J.  &  W.       Jur.  §  1511. 

439,  449, 452.  8  6  "Ves.  262 ;  see,  however.  Butcher  v. 

8  Griifith  ».  Ricketts,  7  Hare,  305  ;  14  Jackson,  14  Sim.  444,  and  the  observations 

Jur.  166,  325  \  HoUingsworth  v.  Shake-  of  Sir  L.  Shndwell  V.  C.  at  p.  455. 

shaft,  14  Beav.  492.  '  It  would  be  a  fruiiless  exercise  of 

*  See  Seaton  «.  Grant,  L.  E.  2  Ch.  Ap.  power  to  entertain  a  bill  to  perpetuate  evi- 

459,  463,  465.  denco  in  such  a  case.   Story  Eq.  PI.  §  301. 

6  Story  Eq.  PI.  §  301.  i»  Ld.  Ked.  155.    It  is  not  essential  that 

s  Lord  Uursley  v.  Fitzhardinge,  6  Ves.  the  pUiintiff's  title  should  be  explicitly 

251.  averred.    It  is  sufSuieut  that  it  may  fiiirly 

'  Per  Lord  Eldon,  in  Allan  v.  Allan,  15  be  inlerred  from  the  facts  stated.    Webber 

Ves.  135;  see  also  Davis  ».  Angel,  31  Beav.  v.  Gage,  39N.H.  182;  Story  Eq.  PI.  §730; 

Clapp  v.  Shephard,  23  Pick.  22ti. 
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Ch.VI.  §4. 


Executor 
suing,  must 
state  he  has 
proved  the 
wiU; 


unless  hill  is 
filed  to  pro- 
tect property 
pending 
grant  of 
probate. 

How  proof  of 
wills  alleged. 


Executor, 
filing  a  bill 
before  pro- 
bate, must 
prove  before 
hearing. 


Same  rule 
applies  to  ad- 
ministrators ; 


often  happens,  that  a  person  may  have  an  interest  in  the  subject- 
matter,  and  yet,  for  want  of  compliance  with  some  requisite  forms, 
he  may  not  be  entitled  to  institute  a  suit  relating  to  it.  Thus, 
for  instance,  the  executor  of  a  deceased  person  has  an  interest  in 
all  the  personal  property  of  his  testator;  but,  till  he  has  proved 
the  will,  he  cannot  assert  his  right  in  a  Court  of  justice ;  i^  there- 
fore, a  man  files  a  bill  as  executor,  and  does  not  state  in  it  that  he 
has  proved  the  will,  the  bill  will  be  liable  to  demurrer.^ 

An  executor  may,  however,  it  seems,  pending  an  application  for 
probate,  file  a  bill  to  protect  the  estate,  by  obtaining  an  injunction 
or  otherwise :  although  he  alleges  in  the  bUl  that  he  has  not  yet 
obtained  probate.^  * 

Formerly,  it  was  necessary  to  allege  that  the  will  was  proved  in 
the  proper  Ecclesiastical  Court,  though  it  was  not  necessary  to 
mention  in  what  Court ;  ^  and  this  stiU  applies  to  all  wills  proved 
before  the  constitution  of  the  Court  of  Probate ;  *  but  since  that 
date,  it  is  conceived  that  it  is  sufficient  simply  to  allege  that  the 
will  has  been  proved :  though  in  practice  it  is  usual  to  allege  that 
it  has  been  proved  in  Her  Majesty's  Court  of  Probate,  or  that  it 
has  been  duly  proved.  Formerly  questions  often  arose,  whether 
the  will  had  been  proved  in  the  proper  Court:*  whether,  for 
instance,  a  prerogative  probate  was  necessary ;  *  but  these  ques- 
tions are  removed  by  the  constitution  of  the  present  Court  of 
Probate,  except  as  to  wills  proved  before  the  11th  January, 
1858.' 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has 
proved  the  will,  such  allegation  will  obviate  a  demurrer ;  *  he  must, 
however,  prove  the  will  before  the  hearing  of  the  cause,  and  then 
the  probate  will  be  sufficient  to  support  the  bill,  although  it  bear 
date  subsequently  to  the  filing  of  it.^ 

In  like  manner,  a  plaintifi"  may  file  a  bill  as  administrator  before 
he  has  taken  out  letters  of  administration,  and  it  will  be  sufficient 
to  have  them  at  the  hearing.^" 


1  Humphreys  v.  Ingledon,  1  P.  Wms. 
762;  Story  Eq.  PI.  §  625  ;  Champion  v. 
Parish,  3  Edw.  Ch.  581. 

2  Newton  v.  Metropolitan  Railway  Com- 
pany, 1  Dr.  &  Sm.  583;  8  Jur.  N.  S.  738; 
see  iiawlings  D.  Lambert,  1  J.  &  H.  458; 
Steer  r.  Steer,  13  W.  R.  225,  V.  C.  K.;  2 
Ur.  &  Sm.  311;  Overingtou  v.  Ward,  34 
Beav.  175;  and  also  post,  Ubap.  XXXIX. 
§  1,  a3  to  obtaining  receivers  pending  liti- 
gation as  to  probate. 

3  Humphreys  v.  Ingledon,  1  P.  Wms. 
762. 

*  20  &  21  Vic.  c.  77. 

^  Tourton  v.  Flower,  3  P.  Wms.  369,  370 ; 
but  see  Jossaume  v.  Abbot,  15  Sim.  127. 

8  Thomas  v.  Uavies,  12  Ves.  417;  Chall- 
nor  V.  Murhall,  6  Ves.  118  ;  Newman  v. 


Hodgson,  7  Ves.  409 ;  Metcalfe  v.  Metcalfe, 
1  Keen,  74,  79 ;  McMahon  v.  Rawlings,  16 
Sim.  429. 

'  20  &  21  Vic.  c.  77,  §  1;  Ord.  in 
Council  of  2d  Dec,  1857;  3  Jur.  N.  S.  Pt. 
II.  479. 

8  Humphreys  v.  Ingledon,  1  P.  Wms. 
762. 

3  Humphreys  i).  Humphreys,  3  P.  Wms. 
349. 

i"  Fell  V.  Lutwidge,  Barn.  320;  Hum- 
phreys V.  Humphreys,  3  P.  Wms.  351 ;  Hor- 
ner V.  Horner,  23  L.  J.  Ch.  10,  V.  t).  K. ; 
see  Call  v.  Ewing,  1  Blackf.  301;  Laagdon 
V.  Potter,  11  Mass.  313;  Savage  v.  Mer- 
riam,  1  Blackf  176 ;  Culler  v.  Dade,  Minor, 
20;  Axers  v.  Musaelman,  2  Browne,  115. 
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It  is  to  be  observed  that,  although  an  executor  or  administrator 
may,  before  probate  or  administration  granted,  file  a  bill  relating 
to  the  property  of  the  deceased,  and  such  bill  will  not,  on  that  ac- 
count, be  demurrable,  provided  the  granting  of  probate  or  of  letters 
of  administration  be  alleged  in  the  bill,  yet  a  defendant  may  take 
advantage  of  the  fact  not  being  as  stated  in  the  bill,  by  plea ;  thus, 
in  Simons  v.  Milman^  where  letters  of  administration  had  been 
granted  to  the  defendant  under  the  idea  that  the  deceased  had  died 
intestate,  whereas,  in  fact,  he  had  made  a  will  and  appointed  the 
plaintiff  his  executor,  who,  before  probate,  filed  a  bill,  for  the  pur- 
pose of  recovering  part  of  the  assets  of  the  testator  from  the  de- 
fendant, alleging  that  probate  of  the  will  had  been  granted  to  him, 
to  which  bill  the  defendant  pu#in  a  plea  stating  that  such  was  not 
the  fact :  Sir  Lancelot  Shadwell  V.  C.  allowed  the  plea. 

But  although  an  executor,  filing  a  bill  before  probate,  must,  as 
we  have  seen,  allege  in  it  that  he  has  proved  the  will,  it  is  not  nec- 
essary that  in  a  bill  against  an  executor  such  a  statement  should  be 
made :  for  if  executors  elect  to  act,  they  are  Uable  to  be  sued  before 
probate,  and  cannot  afterwards  renounce.^  It  also  seems,  that  if  a 
party  entitled  by  law  to  take  out  administration  to  a  deceased  per- 
son, does  not  do  so,  but  acts  as  if  he  were  administrator,  and  re- 
ceives and  disposes  of  the  property,  he  will  be  liable  to  account  as 
administrator ;  but  in  both  cases  it  is  necessary  to  have  a  duly  con- 
stituted legal  personal  representative  before  the  Court.' 

It  may  be  here  observed,  that  if  it  appears  to  the  Court  that  the 
probate,  or  the  letters  of  administration,  bear  a  stamp  applicable 
to  a  less  sum  than  that  which  is  sought  to  be  recovered  in  the 
cause,  no  decree  can  be  obtained  until  the  defect  has  been  remedied, 
and  the  party  can  show  that  he  represents  the  estate  to  an  amount 
sufficient  to  cover  his  claim.* 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  title 
to  the  subject  of  the  suit  or  to  the  relief  he  seeks,  some  prelimi- 
nary act  is  necessary  to  be  done,  the  performance  of  such  prelimi- 
nary act  ought  to  be  averred  upon  the  bill,  and  the  mere  allegation 
that  the  title  is  complete,  without  such  averment  will  not  be  suffi- 
cient ;  thus,  where  a  plaintiff  claimed  as  a  shareholder  by  pur- 
chase, of  certain  shares  in  a  Joint-Stock  Company  or  Association, 
alleging  in  his  bill  that  he  had  purchased  such  shares  for  a  valuable 
consideration,  and  had  ever  since  held  the  sam.e,  but  it  appeared 

1  2  Sim.  241;  Story  Eq.  PI.  §  727;  see 
Belloat  «.  Morse,  2  Hayw.  157,  and  see 
Tenepest  v.  Lord  Camoys,  1  W.  N.  16; 
14  W.  R.  326,  M.  R. 

2  Blewitt  V.  Blewitt,  Younge,  fJ41 ;  Cle- 
land  «,  Cleland,  Prec.  Ch.  64;  see  Story 
Eq.  PI.  §  91. 

»  Creasor  v.  Robinson,  14  Beav.  589;  15 
Jur.  1049,  and  the  cases  there  referred  to. 


Ch.  VI.  §  4. 
■ 1 ' 

Bill  not 
demurrable 
because  no 
probate  or  ad- 
ministration 
granted ; 

but  defendant 
may  plead 
that  fact. 


Not  neces- 
sary to  state 
probate  as 
taken  out,  in 
bill  against 
executor. 

Adminis- 
trator de  son 
tort  may  be 
sued: 

but  legal  per- 
sonal repre- 
sentative 
must  be  a 
party. 

Where  pro- 
bate or  ad- 
ministration 
is  insufficient- 
ly stamped. 


All  prelimi- 
nary acts 
necessary  to 
complete 
plaintiff's 
title  must  bo 
averred. 


*  Jones  «.  Howells,  2  Hare,  342,  353; 
Christian  u.  Devereux,  12  Sim.  264,  273; 
Howard  v.  Prince,  10  Beav.  312,  314;  and 
see  Killoclc  v.  Gregg,  cited  2  Hare,  346, 
354 ;  Harper  v.  Kavenhiil,  Taml.  145 ;  Rob- 
erts V.  Madocks,  16  Sim.  55;  Smitli  v. 
Creagh,  Batty,  384;  Nail  v.  Punter,  5  Sim. 
563. 
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Plaintiff 
claiming  as 
heir  need  not 
state  pedi- 
gree. 

Where  plain- 
tiff claims  by 
privity  or 
contract: 


in  suits  be- 
tween mort- 
gagor and 
mortgagee; 


tetween 
lessor  and 
lessee : 


between 
principal 
and  agent. 


in  another  part  of  the  bUl,  that,  by  the  rules  of  the  company  or 
association,  no  transfer  of  shares  could  be  valid  in  Law  or  Equity 
unless  the  purchaser  was  approved  by  a  board  of  directors,  and 
signed  an  instrument  binding  him  to  observe  the  regulations: 
Lord  Brougham  allowed  a  demurrer,  on  the  ground  that  the  per- 
formance of  the  rule  above  pointed  out  was  a  condition  precedent, 
and  ought  to  have  been  averred  upon  the  bill,  and  that  the  allega- 
tion of  the  plaintiff  having  purchased  the  shares  and  being  a  share- 
holder, although  admitted  by  the  demurrer,  was  not  sufficient  to 
cure  the  defect.^ 

When  a  plaintiff  claims  as  hfeir-at-law,  it  was  formerly  considered 
that  he  must  state  in  his  bill  how  his  title  arose ; "  but  it  is  now 
settled,  that  an  allegation  that  he  is  heir  is  sufficient.* 

Where  there  is  a  privity  existing  between  the  plaintiff  and 
defendant,  independently  of  the  plaintiff's  title,  which  gives  the 
plaintiff  a  right  to  maintain  his  suit,  it  is  not  necessary  to  state  the 
plaintiff's  title  fully  in  the  bill;  thus,  where  a  plaintiff's  claim 
against  the  defendant  arises  under  a  deed  or  other  instrument, 
executed  by  the  defendant  himself,  or  by  those  under  whom  he 
claims,  which  recites,  or  is  necessarily  founded  upon,  the  existence, 
in  the  plainti^  of  the  right  which  he  asserts,  it  is  sufficient  to 
allege  the  execution  of  the  deed  by  the  parties.  In  like  manner, 
in  the  case  of  a  bill,  by  a  mortgagor  in  fee,  against  a  mortgagee, 
to  redeem  the  mortgage,  it  is  sufficient  merely  to  state  the  mort- 
gage deed,  without  alleging  that  the  mortgagor  was  seised  in  fee ; 
or  if  the  mortgagor  has  only  a  derivative  title,  it  is  not  necessary 
to  show  the  commencement  of  such  derivative  title,  or  its  continu- 
ance :  because  the  right  of  the  plaintiff  to  redeem,  as  against  the 
defendant,  does  not  depend  upon  the  title  under  which  he  claims, 
but  upon  the  proviso  for  redemption  in  the  mortgage  deed.  Upon 
the  same  principle,  where  a  defendant  holds  under  a  lease  from  the 
plaintiff,  the  plaintiff  need  not  set  out  his  title  to  the  reversion : 
the  fact  of  the  defendant  having  accepted  a  lease  from  the  plaintiff 
being  sufficient  to  preclude  his  disputing  the  title  under  which  he 
holds.*  In  like  manner,  where  a  man  employs  another  as  his  bailiff 
or  agent,  to  receive  his  rents  or  tithes,  the  right  to  call  upon  the 
bailiff  or  agent  for  an  account  does  not  depend  upon  the  title  of 
the  employer  to  the  rents  or  tithes,  but  to  the  privity  existing  be- 


1  Walbum  v.  Ingilby,  1  M.  &  K.  61,  77 ; 
see  also  Morns  i)  Kelly,  1  J.  &  W.  481 ; 
Colburn  17.  Duncombe,  a  Sim.  161,  154;  2 
Jur.  t)84;  Rithardson  v.  Gilbert,  1  Sim.  N. 
S.  336;  15  Jur.  3S9;  Story  Eq.  PI.  §§  267, 
257  a,  268,  and  Oassell  v.  Stiff,  2  K.  &  J. 
279,  as  to  tlie  title  to  be  shown  to  copy- 
right. 

^  Lord  Digby  v.  Meech,  Bunb.  195; 
Baker  v.  Harwood,  7  Sim.  a73. 


8  Barrs  u.  Feukes,  10  Jur.  N.  S,  450;  12 
W.  K.  666,  V.  C  W.;  and  see  Delorne  ». 
Hollingsworth,  1  Cox,  421,  422;  Kord  v. 
Peering,  1  Ves.  J.  72. 

^  If  the  plaintiff  claims  as  heir,  or  under 
a  derivative  title  from  the  mortgagor  or 
lessor,  he  must,  as  in  other  cases,  show 
how  he  makes  out  his  title. 
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tween  him  and  his  bailiff  or  agent ;  the  employer  may,  therefore,  Ch.  VI.  §  4. 

maintain  a  hill  for  an  account,  without  showing  any  title  to  the  ^— — y — — ' 
rents  or  tithes  in  question. 

Where,  however,  the  plaintiff's  right  does  not  depend  upon  any  where  claim 

particular  privity  between  him  and  the  defendant,  existing  inde-  "^^P^ jf '  °/^^ 

pendently  of  his  general  title  to  the  thing  claimed,  there  it  will  be  must  be 

necessary  to  show  his  title  in  the  bill.^     Thus,  where  a  bill  is  filed  f.f.'!  ', 

•L        1       1  »       ,        .  .  .  •         n  ™^  °y  lessee 

by  the  lessee  of  a  lay  impropriator  against  an  occupier,  for  an  ao-  for  tithes. 

count  of  tithes,  there  the  right  of  the  plaintiff  to  the  accbunt 

depends  solely  upon  his  title  :  he  must,  therefore,  deduce  his  title 

regularly,  and  show  not  only  the  existence  of  the  .lease,  but  that 

the  person  from  whom  it  is  derived  had  the  fee.^ 

In  like  manner,  where  a  plaintiff  in  a  bill  for  specific  perform-   gujt  ft,,  spe- 

ance  intends  to  relv  on.  a  waiver  of  title  by  the  defendant,  it  is  not  <='^''  perform- 
.  ''  T  •        1       T  ,       ,.  .       .  ance,  where 

sufficient  to  allege  upon  his  pleadings  the  facts  constituting  the  waiver  of  titu 
waiver :  he  must  show  how  he  means  to  use  the  facts,  by  alleging  ™^s'e<l  o"- 
that  the  title  has  been  waived  thereby." 

The  same  precision  which  is  required  in  stating  the  case  of  a  stating  case 
plaintiff,  is  not  necessary  in  showing  the  interests  of  the  defendant  ^f '°|' 
against  whom  the  relief  is  sought :  *  because  a  plaintiff  cannot 
always  be  supposed  to  be  cognizant  of  the  nature  of  a  defendant's 
interest,  and  the  bill  must  frequently  proceed  with  a  view  to  obtain 
a  discovery  of  it ;  thus,  where  a  bill  was  filed  by  a  lessee  for  years, 
for  a  partition,  and  the  plaintiff,  after  stating  his  own  right:  to  one 
undivided  tenth  part,  with  precision,  alleged  that  the  defendant 
was  seised  in  fee-simple  of,  or  otherwise  well  entitled  to,  seven  other 
tenth  parts,  a  demurrer,  on  the  ground  that  the  plaintiff  had  not 
set  out  the  defendant's  title  with  sufficient  certainty,  was  over- 
ruled.^ And  even  where  it  is  evident,  from  the  nature  of  the  case, 
that  a  plaintiff  must  be  cognizant  of  the  defendant's  title,  and  sets 
out  the  same  informally,  yet,  if  he  alleges  enough  to  show  that  the 
defendant  has  an  interest,  it  will  be  sufficient.  Thus,  where  a  bill 
was  filed  to  redeem  a  mortgage,  but  the  conveyance  was  so  stated 
that  it  did  not  show  that  any  legal  estate  had  passed  to  the  de- 
fendant, a  demurrer  was  overruled :  because  the  defendant  could 
not  be  permitted  to  dispute  his  own  title^  which  was  admitted  by 
the  plaintiff  to  be  good." 

In  all  cases,  however,  a  bill  must  show  that  a  defendant  is  in  piaintiffmust 
some  way  liable  to  the  plaintiff's  demand,'  or  that  he  has  some  show  defend- 
interest  in  the  subject  of  the  suit :  ^  otherwise  it  will  be  liable  to  interest. 

1  See  Humphrey  v.  Tate,  4  Ired.  Eq.  *  Story  Eq.  PI.  §  256;  Morgan  ».  Smith, 
220;   Smith  v.  Turner,  4  Ired   Eq.  433;       11  111.  194. 

Peck  V.  Mallows,  10  N.  Y.  509.  «  Baring.«.  Nash,  1  V.  &  B.  551,  552. 

2  Penny  v.  Hoper,  Buiib.  115;  Burwell  *  Roberts  v.  Clayton,  3  Anst.  716. 
e.  Coates,  lb.  129.  '  Ld.  Red.  163. 

s  Clive  V.  Beaumont,  1  De  G.  &  S.  397;  8  Ld.  Eed.  160;  Plumbe  v.  Plurabe,  4  Y. 

13  Jur.  226.  &  C.  Ex.  345,  350;  Story  Eq.  PI.  §  262  et 

seq.;  Humphreys  v.  lute,  4  Ired.  Eq.  220. 
VOL.  I.  21 
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< 


Exception  in 
case  of  mem- 
bers or  officers 
of  corpora- 
tions. 


Arbitrators, 
attorneys,  or 
agents. 


Privity  be- 
tween plain- 
tiff and 
defendant 
must  be 
shown: 


demurrer.  Thus,  where  a  bill  ivas  brought"  by  the  obligee  in  a 
bond,  against  the  heir  of  the  obligor,  alleging  .that  the  heir,  having 
assets  by  descent,  ought  to  satisfy  the  bond,  a  demurrer  was  al- 
lowed, because  the  plaintiff  had  not  expressly  alleged  in  the  bill 
that  the  heir  was  bound  in  the  bond :  although  it  was  alleged  that 
the  heir  ought  to  pay  the  debt;^  so,  where  a  bill  was  brought 
against  an  assignee  touching  a  breach  of  covenant  in  a  lease,  and 
the  covenant,  as  stated  in  the  bill,  appeared  to  be  collateral,  and 
not  running  with  the  land,  and  did  not,  therefore,  bind  assignees, 
and  was  not  stated  by  the  bill  expressly  to  bind  assignees,  a  * 
demurrer  by  the  assignee  was  allowed.^  Upon  the  same  principle, 
where,  in  a  bill  against  A.  and  B.,  the  plaintiff  stated  a  circumstance 
which  was  material  in  order  to  charge  B.,  not  as  a  fact,  but  as  an 
allegation  made  by  A.,  a  demurrer  by  B.  was  allowed.'  ^ 

And  here  it  may  be  observed  that,  although  it  is  generally 
necessary  to  show  that  the  plaintiff  has  some  claim  against  a 
defendant,  or  that  a  defendant  has  some  interest  in  the  subject- 
matter  in  litigation,  yet  there  are  cases  in  which  a  bill  may  be 
sustained  against  defendants  who  have  no  interest  in  the  subject, 
and  who  are  not  in  any  manner  liable  to  the  demands  of  the 
plaintiff.  The  cases  alluded  to  are  those,  which  have  been  before 
referred  to,  of  the  members  or  officers  of  a  "corporation  aggregate, 
who,  as  we  have  seen,  may  be  made  parties  to  a  suit  against  the 
corporation  for  the  purposes  of  discovery.  With  respect  to  the 
other  persons  who  are  generally  included  amongst  the  exceptions 
to  the  rule,  that  persons  who  have  no  interest,  or  against  whom 
no  decree  can  be  pronounced,  cannot  be  made  parties  to  a  suit, 
namely,  arbitrators,  attorneys,  or  agents,  it  will  be  seen,  upon 
reference  to  what  has  been  before  stated  upon  this  subject,'*  that 
the  right  to  make  them  parties  is  confined  to  cases  where  relief  is, 
in  fact,  prayed  against  them,  via.,  where  they  are  implicated  in 
fraud  or  collusion,  and  it  is  specifically  asked  that  they  may  pay 
the  costs ;  or  where  they  are  the  holders  of  a  particular  instru- 
ment, which  the  plaintiff  is  entitled  to  have  delivered  up.^ 

A  bill  must  not  only  show  that  the  defendant  is  liable  to  the 
plaintiff's  demands,  or  has  some  interest  in  the  subject-matter, 
but  it  must  also  show  that  there  is  such  a  privity  between  him 
and  the  plaintiff  as  gives  the  plaintiff  a  right  to  sue  him  :  *  for  it  is 
frequently  the  case,  that  a  plaintiff  has  an  interest  in  the  subject- 


1  Cro=seing  v.  Honor,  1  Vern.  180. 

2  Lord  Uxbriiige  v.  Staveland,  LVes.  S. 
66;  Story  Eq.  PI.  §§  255,  256,  267. 

8  White  t).  Smale,  22  Beav.'72;  Clark 
V.  Lord  l{ivers,  L.  K.  5  Eq.  91,  95-97; 
Ponsfoid  V.  Hankey,3  De  G.,  F.  &  J.  644; 
7  Jur.  N.  S.  929. 

*  Ante,  pp.  297-299. 


5  Ante,  p.  298. 

6  Ld.  Red  158;  Story  Kq.  PI.  §§  178,' 
227,  514;  Long  v.  Majestre,  1  John.  Ch. 
805;  Elmslie  v.  M'Aulay,  3  Bro.  C.  C. 
(Perkins's  ed.)  624,  note  (1),  627,  note  (o), 
and  cases  cited;  Eden  liijunct.  (2d  Am. 
ed.)  354,  and  cases  in  note  (a). 
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matter  of  the  suit  which  may  be  iri  the  haijds  of  a  defendant,  and    Ch.  vi.  §  4. 

yet,  for  want  of  a  proper  privity  between  them,  the  plaintiff  may   ' y ' 

not  be  the  person  entitled  to  call  upon  the  defendant  to  answer 
his  demand.  Thus,  though  an  unsatisfied  legatee  has  an  interest  Legatee  or 
in  the  estate  of  his  testator,  and  a  right  to  have  it  applied  in  a  due  no'^t'^su"  debtor 
coui-se  of  administration,  yet  he  has  no  right  to  institute  a  suit  to  testator's 
against  the  debtors  to  his  testator's  estate  for  the  purpose  of  com- 
pelling them  to  pay  their  debts  in  satisfaction  of  his  legacy:^ 
for  there  is  no  privity  between  the  legatee  and  the  debtors,  who 
are  answerable  only  to  the  personal  representative  of  the  testator. 
Upon  the  same  principle,  where  a  bill  was  filed  by- the  creditors 
of  a  person  who  was  one  of  the  residuary  legatees  of  a  testator, 
against  the  personal  representative,  for  an  account  of  his  personal 
estate,  it  was  held  to  be  impossible  to  maintain  such  a  bill.^  And 
so,  where  a  creditor  of  a  testator,  who  had  previously  been  a 
bankrupt,  and  had  obtained  his  certificate,  brought  a  bill  against 
the  executor  for  an  account,  and  made  the  assignees  under  the 
testator's  bankruptcy  parties,  for  the  purpose  of  compelling  them, 
to  account  to  the  executor  for  the  surplus  of  the  bankrupt's  estate, 
a  demurrer  by  the  assignees  was  allowed.' 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  between  Exception  in 
the  debtor  and  the  executor,  or  of  the  insolvency  of  the  executor,  f^^^l^ 
bills  by  creditors  or  residuary  legatees  against  debtors  to  a  testa- 
tor's estate  will  be  entertained ;  *  and  in  the  case  of  Barker  v. 
JBirch,^  which  was  a  bill  by  universal  legatees  under  a  will,  for 
an  account  against  a  debtor  to  the  testator's  estate,  Sir  J.  L. 
Knight  Bruce  V.  C,  undedr  the  circumstances,  made  a  decree  for 
an  account,  although  collusion  was  not  established  between  the 
debtor  and  the  personal  representative,  and  there  was  not  any 

1  Bickly  V.  Dorrington,  cited  Ld.  Red.  A  special  case  must  be  made  out  to  author- 

158,  n.  (A);  Barn.  32;  6  Ves.  749;  Monk  ize  a  bill  by  a  creditor  against  an  admiu- 

V.  I'omflet,  cited  Ld.  Red.  158,  n.  (A).  istrator  of  the  deceased  debtor,  and  a  third 

3  Eliiislie  V.  M'Aulay,  S  13ro.  C.  C.  624,  person  liaving  assets  of  tlie  deceased,  to 

626.  subject  those  assets  to  the  piiyment  of  his 

3  Utterson  ».  Mair,  4  Bro.  C.  C.  270,  debt;    it   is   not,  however,  necessary  to 

276:  2  Ves.  J.  95,  97;  6  Ves.  749;  Bickly  charge  collusion  between  the  defendiints; 

«.  Dorrington,  cited  Ld.  Ked.  158,  n.  (A);  it  is  enough  that  the  third  person  holds  all 

Barn  32;  6  Ves.  749.  the  property  of  the  deceased  under  a  secret 

*  Utterson  v.  Mair,  4  Bro.  C.  C.  270,  trust  in  fraud  of  creditors;  insists  on  re- 

276;  see  also  Doran  v.  Simpson,  4  Ves.  taining  the  property  to  his  own  use,  and 

651,  665;  Alsager  «.  Kowley,  6  Ves.  748;  that  the  administrator  has  not  proceeded 

Troughton  e.  Binkes,  ib   6T3,  575;  Ben-  ngnin-t  hiin  for  the  space  of  aoout  two 

field  V.  Solomons,  9  Ves.  86;  Burrowes  »^  years,  and  resists  the  bill  by  reiving  on 

Gore,  6   H.  L.  Ca.  907;  4  Jur.  N.,  S.  1245;  thestatute  of  limitations.    Hagaiii.  Walk- 

Jerdein  v.  Bright,  2  J.  &  H.  S25,  where  er,  14  How.  U.  S.  29,  34,  35;    Long  «. 

the  bill  was  tiled  against  the  trustee  of  Majestre,  1  John.  Ch.  306;   see  Harrison 

a  creJitor's  deed,  and  a  purchaser  from  v.  Kighter,  3  Stockt.  (N.  J.)  389;  Goble  v. 

liim;    Houck  v.  Bouck,  L.  R.  2  Eq.  19;  Andross,'!  Green  Ch  66.    A  single  credit- 

1  Mont.  Eq.  I'l.  45,46,  note  (a);  2  Mont.  or  of  an  insolvent  estate  cannot  sustain  a 

Eq    PI.   141;   Ld.   Red.   158,  159;   Story  bill  against  a  debtor  of  such  estate  without 

Eq  PI    §  514,  and  note,  §§  178,  227,  232,  joining' other  parties;    Isaacs  v.  Clark,  13 

note;  Eden  Injunct.  (2d  Am.  ed  )  354,  and  Vt.  657. 

ca^es  in  note  (  a);  Elmslie  v.  M'Auhiy,  6  l  De  G.  &  S  376;  11  Jur.  881. 
3  Bro.  C.  C.  (Perkins's  ed.)  627,  note  (a.) 
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or  possession 
of  specific 

assets; 


and  in  cases 
of  partner- 
ship. 


General  alle- 
gation of 
li-aud  insuf- 
ficient. 


evidence  of  insolvency  on  the  part  of  the  personal  representative, 
or  of  his  refusal  to  sue  for  the  debt,  other  than  his  omission  to 
institute  proceedings  for  a  considerable  period.^ 

It  seems  also,  that  when  persons  other  than  the  personal  repre- 
sentative of  the  testator  have  possessed  specific  assets  of  the  testa- 
tor, such  persons  may  be  made  parties  to  a  suit  by  a  creditor.''  .  So 
also,  where  it  is  desirable  to  have  the  account  of  the  personal  estate 
entire,  a  creditor  may  make  the  surviving  partner  of  a  deceased 
debtor  a  defendant  to  his  bill,  though  no  fraud  or  collusion  is  aU 
leged;'  and  it  seems  that  a  joint  creditor  may  maintain  a  suit 
against  the  representatives  of  a  deceased  partner,  for  satisfaction 
of  his  entire  demand  out  of  the  assets,  although  the  surviving  part- 
ner is  not  alleged  to  be  insolvent,  and  is  made  a  party  to  the  bill.* 
In  Bowsher  v.  Watkins,^  it  was  determined,  that  residuary  legatees 
may  sustain  a  bill  for  an  account  against  the  executor  and  surviving 
partners  of  the  testator,  though  collusion  between  the  executor 
and  the  surviving  partners  is  neither  charged  nor  proved,^  but  it 
must  be  shown  that  the  executors  have  neglected  their  duty  of 
themselves  suing.' 

It  seems,  that  where  it  is  necessary  to  allege  fraud  or  collusion, 
a  general  allegation  of  it  in  the  bill  will  not  be  sufficient  to  shut 
out  a  demurrer ;  but  that  the  facts  upon  which  such  allegation  is 
founded  must  be  stated,  as  there  is  great  inconvenience  in  joining 
issue  upon  such  a  general  charge,  without  giving  the  defendant  a 
hint  of  any  fact  from  which  it  is  to  be  inferred.' 


1  See  Bolton  v.  Powell,  14  Beav.  275; 
2  De  G.,  M.  &  G.  1;  16  Jur.  24;  Saunders 
V.  Druce,  3  Drew.  140. 

2  Newland  v.  Champion,  1  Ves.  S-  105; 
see  also  the  report  of  this  case,  2  Coll.  46: 
and  see  Consett  v.  Bell,  1  Y.  &  C.  C.  C. 
569;  6  Jur.  869;  Story  Eq.  PI.  §§  178,227, 
514. 

s  Ibid. ;  see^also  Gedge  v.  Traill,  1  R.  & 
M.  281,  n.;  Stoiy  Eq.  PI.  §§  167,  178; 
Long  V.  MHjestre,  1  John.  Ch.  306;  Harri- 
son V-  Righter,  3  Stockt.  (N.  J.)  389. 

*  Wilkinson  v.  Henderson,  1  M.  &  K. 
682,  588;  Hills  V.  M'Rae,  9  Hrtre,  297;  15 
Jur.  766;  Story  Eq.  PI.  §§  167,  178. 

6  1  R.  &  iVI.  277,  283;  see  also  Law  v. 
Law,  2  Coll.  41 ;  9  Jur.  745,  on  appeal,  11 
Jur.  463;  Travis  v.  Milne,  9  Hare,  141; 
Stainton  v.  Carron  Company,  18  Beav. 
146 ;  18  Jur.  137 ;  and  see  Davies  v.  Davies, 
2  Keen,  534,  and  the  observations  of  Lord 
Langdiile,  p  539,  on  Bowsher  v.  Watkins. 

8  See  Collyer  Partn.  §  366. 

'  Stainton  v.  Carron  Company,  and 
Travis  v.  .Milne,  ubi  sup.  Where  an  exec- 
utrix neglected  to  defend  a  suit,  leave 
was  given  to  the  plaintiff,  in  a  suit  for  the 
administration  of  the  estate;  to  do  so"  in  her 
name.    Olding  v.  Poulter,  23  Beav.  143. 

*  Benfield  v.  Solomons,  9  Ves.  86;  Mun- 
day  V.  Knight,  8  Hare,  497,  and  cases  cited 


in  note,  p.  501;  8  Jur'.  904;  Bothomley  V. 
Squire,  1  Jur.  N.  S.  694,  V.  C.  K.;  Moss 
V.  Balnbrigge,  3  Jur.  N.  S.  68,  V.  C.  W.; 
Gilbert  D.Lewis,  1  De  6.,  J.  &  S.  38,  49, 
60;  9  Jur.  N.  S.  187;  Riiiggold  v.  Stone, 
20  Ark.  528 ;  Bryan  v.  Spruill,  4  Jones  Eq. 
(N.C.)27;  Earnam  V.  Brooks,  9  Pick.  212; 
Bull  D.  Bull,  2  Root,  476 ;  Elston  v.  Blan- 
ohard,  2  Scam.  420;  Moore  v.  Greene,  19 
How.  U.  S.  69;  Small  v.  Boudinot,  Boudi- 
not  V.  Small,  1  Stockt.  (N.  J.)  381;  De 
Louis  V.  Meek,  2  Greene  (Iowa),  65;  Wea- 
therspo'in  ».  Carmichael,  6  Ired.  Eq.  143; 
Erazer  i;.  Hoyt,  2  Strobh.  Eq.  250;  Hard- 
ing V.  Handy,  11  Wheat.  103.  If  fraud  is 
relied  upon,  it  must  be  substantially 
charged  in  the  bill.  Crocker  v.  Hijgins,  7 
Conn.  342;  Hogan  v.  Burnett,  37  Miss.  (8 
George),  617;  Howell  v.  Sebrina:.  1  Mo- 
Carter  (X.  J.),  84,  90;  Parsons  J).  Heston,3 
Stockt.  (N.  J.)  150;  Story  Eq.  PI.  §  28; 
Grove  v.  Rentch,  26  Md.  367,  377  In 
Other  V.  Smurthwaite,  L.  R.  5  Eq.  437, 441, 
Sir  W.  Page  Wood  V.  C.  (Lord  Hatlier- 
ley)  said :  "  On  behalf  of  the  piaintitf  it  is 
said  tliat  he  is  not  bound  to  let  tlie  defend- 
ants know  beforehand,  or  give  them  any 
chance  of  knowing  beforehand,  what  he 
contemplates  proving.  But  if  there  be  any 
one  thing  more  contrary  to  the  course  of 
our  proceedings  in  Equity  than  another,'  It 
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With  reference  to  the  subject  of  privity  between  the  plaintiff  Ch.vi.  §4. 

and  defendant,  it  is  to  be  observed,  that  the  employment  of  agents   "^ — y ' 

or  brokers  in  a  transaction  does  not  interfere  with  the  privity  Employment 
l^etween  the  principals,  so  as  to  deprive  them  of  their  right  to  sue  broS'wm 
each  other  immediately.    Thus,  where  a  principal  transmits  goods  not  destroy 
to  a  factor,  he  may  sue  the  person  who  buys  of  the  factor ;  and 
where  a  bill  was  brought  by  some  merchants  against  the  defend- 
ant, to  discover  what  quantity  of  straw  hats  he  had  purchased  of 
their  agents,  and  for  payment  to  them,  and  not  to  the  agents,  a 
demurrer  was  overruled :  ■*  and  so,  where  a  merchant,  acting  upon    ■ 
a  del  credere  commission,  became  bankrupt,  having  sold  goods  of 
his  principals  for  which  he  had  not  paid  them,  and,  shortly  before 
his  bankruptcy,  drew  bills  on  the  vendees,  which  he  delivered  to 
some  of  his  own  creditors  to  discharge  their  demands,  they  know- 
ing his  insolvency,  a  suit  by  the  principals  against  the  persons  who 
had  received  the  bills,  for  an  account  and  payment  of  the  produce, 
was  sustained.' 

A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  Bill  must 
interested  in  the  subject-matter  of  the  litigation,  and  is  clothed  pray  proper 
with  such  a  character  as  entitles  him  to  maintain  the  suit,  and 
that  the  defendant  is  also  liable  to  the  relief  sought  against  him, 
or  is  in  some  manner  interested  in  the  dispute,  and  that  there  is 
such  a  privity  between  him  and  the  plaintiff  as  gives  the  plaintiff 
a  title  to  sue  him,  but  it  must  also  pray  the  Court  to  grant  the 
proper  relief  suited  to  the  case,  as  made  by  the  bill ;  °  and  if,  for 

is  the  takina  an  opponent  by  surprise.    If  I  Newcnmb' «.  Clark,  1  Denio,  226 ;  Finney 

were  to  find  the  defendant  taken  by  sur-  e.  Bedford  Gum.  Ins.  Co ,  8  Mst.  348; 

prise,  I  slioulJ  certainly  dii-ect  the  case  to  Collyer  Partn.  (Perkins's  ed.)  §§  412,  663  j 

stand  over,  in  order  that  he  might  have  Dunlap's  Paley's  Agency,  324,  note;  Harp 


prise,  I  slioulJ  certainly  dii-ect  the  case  to  Collyer  Partn.  (Perkins's  ed.)  §§  412,  663; 
stand  over,  in  order  that  he  might  have  Dunlap's  Paley's  Agency,  324,  note;  Harp 
an  opportunity  of  meeting  the  case  made  v.  Osgood,  2  Hill,  21B;  Chitty's  Contr  (8th 
against  him.  Although  it  is  fraud  that  is  Am.  ed  )  207,  in  note.  'Ihere  are,  how- 
charged,  fraud  must  be  distinctly  charged  ever,  exceptions  to  this  rule,  as  well  estab- 
flud  properly  proved.  So  far  from  its  bung  lisbed  as  the  rule  itself.  As  in  case  of  a 
the  principle  that  a  defendant  is  to  be  al-  written  contract  by  a  factor  in  his  own 
lowed  to  be  taken  by  surprise,  and,  with-  name  for  the  purchase  or  sale  of  goods  for 
out  anj'  preparation,  is  to  be  called  upon  his  principal.  So  in  case  of  a  policy  of 
to  meet  something  which  a  witness  may  insurance  procured  by  an  agent  in  his  own 
assert,  nothing  is-  more  settled  than  the  name  for  the  benefit  of  his  principal,  the 
doctrine  that  when  you  charge  fraud  you  agent,  as  well  as  the  principal,  may  sue 
must  state  the  facts  upon  which  you  allege  thereon.  See  Story  Agency,  §§  160,161,, 
fraud,  and  prove  them  strictly."  hee  Mc-  162,  418  et  seq  ,  §§  270,  272;  Brewster  ii. 
Lane  v.  Manning,  1  Wins.  (N  C.)  No.  2  Lnnt,  8  Louis.  296. 
(Eq  )  60.  8  Story  Eq.   PI.   §§  40,   41,  42.      The 

1  Lissett  i).-Beave,  2  Atk.  394.  prayer  of  a  bill  in  Chancery  is  an  essen- 

2  Neuuwn  v.  Godfrey,  cited  Ld.  Red.  tial  part,  and  without  Its  insertion  no 
160 ;  2  Bro.  C.  C.  332 ;  see  Story  Agency,  decree  can  be  rendered  for  a  plaintiff. 
§  418  et  seq.,  §  403  et  seq.;  Leverick  v.  Driver  «.  Tatner,  5  Porter,  10;  see  Smith 
Meigs,  1  Cuwen,  645,  663,  664,  666;  ante,  v.  Smith,  4  Rand.  95;  see  also  post,  "  The 
195,  notes;  2  Kent  (11th  ed.),  622-625.  Prayer  for  Relief,"  in  this  chapter.  If  the 
Ordinarily,  the  principal  cnnnot  avail  him-  plaintiff  prays  for  relief  in  a  certain  ca- 
self,  by  suit  in  his  own  name,  of  a  written  pacity,  this  will  bf  a  test  of  the  ground 
contract,  made  between  his  agent  and  a  on  which  he  seeks  the  aid  of  the  Court, 
third  person,  m  the  name  of  the  agent;  for  Sayles  v.  Tibbitts,  5  E.  1.  79.  If  the 
it  is  treated  as  a  contract  merely  between  allegations  of  a  bill  refer  to  the  cohdition 
the  parties  named  in  it,  although  the  agent  of  things  at  the  time  the  bill  is  filed,  the 
is  known  to  be  acting  in  that  character.  relief  afforded  must  be  limited  to  that  state 
United  States  v.  Parrnele,  1  Paine  C.  C.  of  facts.  Winnipiseogee  Lake  Company 
252;  Clark.  j».  Wilson,  3  Wash.  C.  C.  660;  v.  Young,  40  N.  H.  420. 
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provision  as 
to  prayer. 


Other  requi- 
sites to  bills: 


Everything 
to  be  proved 
must  be 
stated. 


any  reason  founded  on  the  substance  of  the  case  as  stated  in  the 
bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  either  in 
the  whole  or  in  part,  the  defendant  may  demur.  In  some  of  the 
most  ancient  bills,  as  appears  by  the  records,  the  plaintiff  does  not 
expressly  ask  any  relief,  nor  any  process,  but  prays  the  Chancellor 
to  send  for  the  defendant  and  tO'  examine  him ;  in  others,  where 
'  relief  is  prayed,  the  prayer  of  process  is  various :  sometimes  a 
habeas  corpus  cum  causa,  sometimes  a  subpoena,  and  sometimes 
other  writs.i  Afterwards,  the  bill  appears  to  have  assumed  a 
more  regular  form,  and  not  only  to  have  prayed  the  subpoena  of 
the  Court,  but  also  suitable  relief  adapted  to  the  case  contained  in 
the  statement : "  which  is  the  general  foi-m  of  all  bills  in  modem 
use ; .  except,  that,  since  the  late  Act,  the  prayer  for  subpoena .  is 
omitted.  But  although  it  was  the  general  practice,  previously  to 
.the  late  Act,  in  all  cases  where  relief  was  sought,  to  specify  par- 
ticularly the  nature  of  such  relief,  yet,  it  seems  that  such  special 
prayer  was  not  absolutely  necessary,  and  that  praying  general 
relief  was  sufficient ;  ^  and,  in  Partridge  y.  Haycraft,*  Lord  Eldon 
said,  that  he  had  seen  a  bill  with  a  simple  prayer  that  the  defend- 
ant might  answer  all  the  matters  aforesaid,  and  then  the  general 
prayer  for  relief 

By  the  Act  to  amend  the  practice  of  the  Court  of  Chancery  it 
is  now  provided,  that  the  plaintiff  shall  pray  specifically  for  the 
relief  which  he  may  conceive  himself  entitled  to,  and  also  for 
general  relief 

The  requisites  above  set  out  are  necessary  in  every  bill  which 
is  filed  in  a  Court  of  Equity  for  the  purpose  of  obtaining  relief. 
There  are  other  requisites  appertaining  to  bills  adapted  to  particu- 
lar purposes,  which  will  be  hereafter  pointed  out,  as  well  as  those 
distinctive  properties  which  belong  to  bills  not  filed  for  the 
purposes  of  relief.  But  besides  those  points  which  are  generally 
necessary  to  be  attended  to  in  the  frame  of  all.  bills,  as  each  case 
must  depend  upon  its  own  particular  circumstances,  matters  must 
be  introduced  into  every  bill  which  will  occasion  it  to  differ  from 
others,  but  which  it  is  impossible  to  reduce  under  any  general 
rules,  and  must  be  left  to  the  discretion  of  the  draftsman.  Care, 
however,  must  be  taken  in  framing  the  bill  that  every  thing  whidh 
is  intended  to  be  proved  be  stated  upon  the  face  of  it :  otherwise, 
evidence  cannot  be  admitted  to  prove  it.«    This  is  required,  in 


1  Jud.  Auth.  M.  E.  91,  92;  see  1  Spence 
Eq.  Jur.  368  et  tea. 

^  Jud.  Auth.  M.  E.  91, 92;  see  1  SpencJe 
Eq.  Jur.  368  et  aeq. 

s  Cook  V.  Martyn,  2  Atk.  3;  Grimes  ». 
French,  ib  141. 

<  11  Ves.  574. 

»  15  &  16  Vic.  c.  86,  §  10. 


*  Gordon  ».  Gordon,  3  Swanst.  472; 
Miller  v.  Colton,  5  Geo.  341 ;  Parker  v. 
Beavans,  19  Texns,  406;  Bailev  »  Kyder, 
10  N.  Y.  363;  Rowan  v.  Bowles,  21  111.  17; 
Laud  V.  Cowan,  19  AIn.  297 ;  Chaffin  9.  ' 
Kimball,  23  III.  36;  The  Camden  and 
Amboy  R.R.  Co.  v.  Stewart,  4  C.  E. 
Green  (N.  J.),  343;  Hewett  «.  Adams,  50 
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order  that  the  defendant  may  be  aware  of  what  the  nature  of  the    Ch.  VI.  §  i. 

case  to  be  made  against  him  is.    The  necessity  of  observing  this   "^ y ' 

rule  was  strongly  insisted  on  by  the  L.  C.  B.  Richards,  in  the  case 
of  HaU  V.  Malthy}  And  in  Montesquieu  v.  Sandys,^  the  principle 
upon  which  it  is  founded  is  strongly  illustrated ;  in  that  case,  a 
bill  was  filed  to  set  aside  a  contract  entered  into  by  an  attorney 
for  the  purchase  of  a  reversionary  interest  fi-om  his  client,  on  the 
ground  of  fraud  and  misrepresentation ;  the  evidence  adduced  in 
support  of  the  allegation  of  fraud,  did  not,  in  Lord  Eldon's  opinion) 
substantiate  the  case  as  laid  in  the  bill :  a  transaction,  however, 
was  disclosed  in  the  evidence  which  his  Lordship  appeared  to 
think  would  have  raised  a  question  of  considerable  importance 
in  favor  of  the  plaintiif,  if  it  had  been  properly  represented  upon 
the  pleadings ;  but  as  it  had  not  been  stated  in  the  bill,  he 
thought  it  would  be  far  too  much  to  give  relief  upon  circum- 
stances which  were  not  made  a  ground  of  complaint  upon  the 
record. 

It  is  to  be  observed  in  this  place,  that  not  only  will  it  be  im-  inquiry  not 
possible  to  introduce  evidence  as  to  facts  which  are  not  put  in  ''"J^'^'^round 
issue  by  the  bill,  but  that  even  an  inquiry  will  not  be  directed,  laid  for  it  in 
unless  ground  for  such  inquiry  is  laid  in  the  pleadings.^     Thus,      ^ ''  ®*  "'^^' 
where  a  bill  was  filed  for  a  foreclosure,  and  a  motion  was  made  for 
a  reference  to  the  Master,  under  the  7th  Geo.  II.  c.  20,  to  inquire 
into  the  amount  due  upon  the  mortgage,  and  it  was  insisted  that 
the  Master  ought  to  be  directed  to  take  an  account  of  the  costs 

Maine,  271,276;  Storj' Eq.  PI.  §  24;  Lovell  663.     Tile  allegation  of  tlie  grant  Rnd  pro- 

e.  Karri ng^on,  50  Maine,  2.39;    A^hton  v.  ductinn  of  the  letters-patent  throw  upon 

Atlantic  Bank.  3  Allen,  217;    Howell  v.  the  defendnnt  the  anus  of  dippufing  the 

Sebring,  1  MeCarter  (N.  J.),  84;    Bjidger  novelty.     The  olijection  that  the  invention 

«.  Biiilger,  2  Wallace  U.  S.  87.      No  facts  was  not  novel  is  one  that  the  defendant 

are  properly  in  issue,  unless  charged  in  the  should  have  raised  by  his  answer,  in  wliiih 

bill ;  und  oY  course  no  proofs  ciin  generally  it  was  open  to  hiin  to  deny  the  iioveli}^  of 

be  offered  of  fucts  nnt  in  the  hill;  nor  can  the  invention.     Amory  v.  Brown,  guinea, 

relief  be  granted  for  matters  not  charged.  It  is  no  longer  necessary  tochvirgetheevi- 

althongh  they  may  be  apparent  from  otiier  dence  relied  on.  except  fur  the  purpose  of 

parts  of  the  pleadings  and  evidence;  for  procuring  admissions,  per  Sir  W  P.  Wood 

the  Court  pronounces  its  decision  secuiKfom  V.  C-,  Mansell  d.  Feeney,  2  J.  &  H.  313, 

allegata  ei  probiiia.     Story  Kq.  PI.  §  257;  318.    A  bill  should  not  set  out  the  evidence, 

Crocket  ii.  Lee,  7  Wheat  622;  Jack'on  whether  oral  or  written,  by  which  the 
V.  Ashton,  11  Peters,  229;   Jiimes  ».   Mc-    .  facts  are  to  be.proved.    The  Camden  and 

Kernon,  8  .Tohn.564;  Biirraque  i).  .Manual,  Amboy    R.R.   Co     v.    Stewart,  4    0     E. 

2  Eng.   516;  Chaftin   v.   Kimball,   supra.  Green  (N.  J.),  343;  WinebreuneriJ.  Colder, 

A  trustee  is  not  to  be  held  for  any  neelect  43  Penn.  St.  244 

or  breach  of  duty,  which  is  not  charged  in  16  Pri.  240,  259. 

the  bill.    Piige  v.  Olcott,  28  Vt.  465.     But  2  i8  Ves.  302,  314;  see  also  Powys  v. 

the  plaintiff  need  not,  and  indeed  should  Mansfield,  6  Sim.  565. 

not,  stale  in  the  bill  any  matters,  of  which  s  Hollowny  v.  Millnrd,  1  Mad.  414,  421; 

the  Court  is  bound  judicially  to  take  notice,  Scarf  v.  Soiilby,  1  M'N.  &  G.  364, 375 ;  see, 

or  is  supposed  to  'possess  full  knowledge.  howcJver,  Baker  v.  Bradley,  7  De  G.,  M.  & 

Many  of  these  matters  are  enunieraied  by  G.  597;  2  Jur.  N.  S.  99;  "2  Sm.  &G.  531; 

Mr.  "Justice  Story,  in  Story  Eq.  PI.  §  24>.  1  Jur.  N.  S.  489;  and  see,  for  cases  where 

So  also  by  Mr.  Greenleaf,  in  his  work  on  inquiries  have  been  directed  on  sugges- 

Evidence',  vol.  1,  §§  4,  5,  6.    In  a  bill  to  tions  in  answer,  M'Mahon  v.  Burchell,  2 

testrain  an  infringement  of  n  patent,  an  Phil.  127,  132;    Barrett  v.  Stockton  and 

"express  averment  of  the  novelty  of  the  '  Darlington  Railway  Company,  1  H.  L.  Ca. 

inventiiin  protected  by  the  patent  is  not  34;  11  CI.  &  F.  590. 
necessary.    Amory  v.  Brown,  L.  R.  8  Eq. 
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Ch.  VI.  §  4.  incurred  by  the  plaintiff  in  certain  proceedings  in  an  ejectment  at 
Law  which  were  not  alluded  to  in  the  bill,  the  Court  held  that  no 
such  inquiry  could  be  directed,  but  gave  the  plaintiff  leave  to 
amend  his  bill  in  that  respect.^ 

It  is,  moreover,  an  established  doctrine  of  the  Court,  that  where 
the  bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the  ground 
of  the  prayer  for  relief,  the  plaintiff  is  not,  in  general,  entitled  to 
a  decree  by  establishing  some  one  or  more  of  the  facts,  quite 
independent  of  fraud,  but  which  might  of  themselves  create  a  case 
under  a  distinct  head  of  Eqtiity  from  that  which  would  be  applica- 
ble to  the  case  of  fraud,  originally  stated.^ 

It  is  right  here  to  observe  that,  independently  of  the  qualities 
which  have  been  above  pointed  out  as  necessary  to  bills  in  general, 
it  is  requisite  that  the  object  for  which  a  bill  is  brought  should 
not  be  beneath  the  dignity  of  the  Court:  for  the  Court  of 
Chancery  will  not  entertain  a  suit  where  the  subject-matter  of  the 
litigation  is  under  the  value  of  10^.;'  except  in  cases  of  charities,* 


Where  case  of 
fraud  made, 
relief  only 
granted  on 
thatxase. 


Bill  must  be 
for  adequate 
value; 


1  Millnrd  v.  Mngor,  3  Mad.  433. 

2  Price  V.  Berringfon,  3  M'N.  &  G.  486; 
15  Jur.  999;  Miicquire  v.  O'Reilly,  3  Jo.  & 
Lat.  224;  Ferraby  v.  Hobson,  2  Pliil.  255, 
268;  Glascotts).  Lang,  ib.  310,  322;  Wilde 
ti.  Gibsin,  1  H.  L.  Ca.  605;  Sugd.  Law 
Prop.  632;  Baker  v.  Bradler,  ubi  sup.; 
Burdeit  v.  Hay,  11  L.  T.  N.  S.  259,  L.  C; 
Tillinghast  v.  ChRmplin,  4  R.  I.  173; 
Mount  Vernon  Bank  v.  Stone,  2  R.  I.  129; 
Masterson  o.  Finnegan,  ib.  316.  The  rule 
applies  only  where  actual  or  moral,  as  dia- 
tmgui-hed  from  constructive  fraud,  is 
charged;  but  it  is  sufficient' that  such 
actual  or  mnral  fraud  is  substantially 
charged,  whether  the  word  fraudulent  be 
used  or  not.  Tillinghast  v.  Champlin,  ubi 
supra;  see  Grove  v-  Rentch,  26  Md.  367, 
377.  The  facts  and  circumstances  of  the 
alleged  fraud  should  be  set  forth.  Castle  v. 
Bader,  23  Cal.  75. 

2  The  true  ground  of  this  rule  is,  that 
the  entertainment  of  suits  of  small  value 
has  a  tendency,  not  only  to  promote  ex- 
pensive and  mischievous  litigation,  but 
also  to  consume  the  time  of  the  Court  in 
unimportant  and  frivolous  controversies, 
to  the  manifest  injury  of  other  suitors,  and 
to  the  subversion  of  the  public  policy  of 
the  land.  Moore  v.  Lvttle,  4  John.  Ch. 
183;  Story  Eq.  PI.  §  600;  Swedesborough 
Church  «.  Shivers,  1  C.  E.  Green  (N.  j!), 
453,458.  This  rule  seems  to  have  been 
of  great  antiquitv  in  thfe  Court  of  Chan- 
cery. See  Story  Eq.  PI.  §  501,  and  cases 
cited.  A  siinihir  rule,  it  is  apprehended, 
prevails  in  the  Courts  of  Equity  in  Amerii'a, 
so  far  as  they  have  been  called  upon  to  ex- 
press any  opinion  on  the  subjuct.  Story 
Eq.  PI.  §  602;  see  Williams  v.  Berry,  3 
Stew.  &  P.  284;  Swedesborough  Church  i). 
Shivers.  1  C.  E.  Green  ( N.  J  ).  463.  It  was 
formerly  held  in  New  York  that  the  Court 
of  Chancery  would  not  take  cognizance 


of  a  case  where  the  amount  in  controversy 
was  below  10?.  sterling.  Moore  v.  Lyttle, 
4  John.  Cli.  185;  I'ullerton  v.  Jackson,  6 
John.  Ch.  276.  The  amount  was  after- 
wards increased  in  that  State  by  statute  to 
the  sum  of  one  hundred  dollars;  2  Rev. 
Stats.  New  York,  173,  §  37;  see  Vreden- 
burgi;.  Johnson,  1  Hopk.  112;  Mitchell!). 
Tighe,  1  Hopk.  119;  Smets  u.  Williams, 
4  Paige,  364.  No  such  statute  exists  in 
Massachusetts,  but  a  simihir  principle  is 
applied;  Cummings  ».  Barrett,  10  Gush. 
190.  The  value  of  the  matter  in  dispute 
should  appear  by  the  record.  Watson  v. 
Wells,  5  Conn.  468.  But  a  bill  for  tha 
specific  performance  of  a  contract  to  con- 
vey land  need  not  contain  an  averment 
that  the  value  of  the  land  exceeds  $100. 
Church  V.  Ide,  1  Clarke,  494.  The  juris- 
diction of  the  Court  does  not,  however,  de- 
pend upon  the  amount  that  may  ultimate- 
ly be  found  due  to  the  plaintifiF,  but  upon 
the  claim  stated  bv  him.  Bradt  v.  Kirk- 
patriok,  7PaiL'e,62;  Whitecotton  »  Simp- 
son, 4  J.  J.  Mar-h.  12;  Judd  v.  Bushiiell, 
/  Conn.  205;  Skinner  v.  Builev,  7  Conn. 
496;  Wheat  v.  Griffin,  4  Dav,  419;  Douw 
».  Sheldon,  2  l'ai»e,323;  Baileys.  Burton, 
8  Wend.  395.  These  provisions  seem  to 
apply,  however,  onlv  to  cases  of  bills  for 
rthef,  and  not  to  cases  of  bills  for  liiscooery 
merely.  Goldey  v.  Bi-eker,  1  Edw.  Ch. 
271;  Schrceppel  v.  Redfield,  5  Paige,  245. 

At  the  pieseut  time,  in  New  York,  there 
IS  no  limitatiiin  to  the  amount  in  contro- 
versy required  to  give  juri-diction  in  ac- 
tions of  an  equitable  nature,  the  same 
having  been  abolished  by  construction  of 
the  Constitution  of  1846,  anri  the  code  of 
procedure.  Sarsfield  v.  Van  Vauirhner. 
15  Ab.  Pr.  65.  '      fa         i 

*  Parrot  v.  Paulet,  Gary,  103;  Anon.,  1 
tq.  Ca.  Ab.  76,  margin. 
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Or  of  fi-audji  or  of  bills  to  establish  a  general  right,  as  in  the 
case  of  tithes,''  or  other  special  circumstances.'  It  is  said,  that 
the  Court  will  not  entertain  a  bill  for  land  under  the  yearly  value 
of  40s. ;  *  but  instances  occur  in  the  books  where  bills  have  been 
entertained  for  the  recovery  of  ancient  quit-rents,  though  very 
small,  viz.,  2s.  or  3s.  per  annum.^  It  seems,  that  if  a  bill  is 
brought  for  a  demand  which,  by  the  rule  of  the  Court,  cannot  be 
sued  for,  the  defendant  may  either  demur  to  it,  on  the  ground 
that  the  plaintiff's  demand,  if  true,  is  not  sufficient  for  the  Court 
to  ground  a  decree  upon,^  or  he  may  (which  is  the  most  usual 
course)  move. to  have  the  bill  dismissed,  as  below  the  dignity  of 
the  Court.'  But  even  if  the  defendant  should  take  neither  of 
these  courses,  yet,  when  the  cause  comes  to  a  hearing,  if  it  appears 
that,  on  an  account  taken,  the  balance  due  to  the  plaintiff  will 
not  amount  to  the  sum  of  IQl.,  the  Court  will  dismiss  the  bill.' 
Thus,  where,  upon  a  bill  being  brought  relating  to  tithes,  it  was 
clearly  admitted  that  the  plaintiff  had  a  right  to  some  tithes  of  the 
defendant,  but  the  tithes  which  were  due  appeared  to  be  only  of 
the  value  of  51.,  Lord  Harcourt  dismissed  the  bill  at  the  hearing ;  ^ 
and  in  Jirace  v.  Taylor^"  a  similar  objection  was  taken,  at  the 
hearing,  and  allowed.^^  But  in  Beckett  v.  £iO>rough^^  the  suit 
was  held  to  be  sustainable,  although  the  sum  recovered  was  only 
9Z.,  on  the  ground  that  the  plaintiff,  when  he  filed  his  bill,  must 
have  been  justified  in  supposing  that  a  larger  sum  would  be  re- 
covered ;  and  the  defendant,  who  knew  the  amount,  had  not  given 
any  information  respecting  it.-" 


Ch.TI.§4. 

' ^ ' 


1  Bnnl).  17,  n. 

2  Griffith  V.  Lewis,  2  Bro.  P.  C.  ed. 
Torn].  .407.  If  a  suit  have  no  other  object 
than  tlie  mere  recovery  of  a  sum  of  SI. 75, 
the  bill  will  be  dismissed;  but  if  it  seeks 
J;o  establish  a  rijrht  of  a  permanent  and 
valuable  nature,  it  falls  within  the  recog- 
nized exceptions  to  the  general  principle, 
and  the  Court  will  maintain  inrisdiction. 
Swedesborough  Church  b.  Shiver,',  1  C. 
E.  Green  (N.  J^.),  453,  458;  Story  Eq.  PI. 
§§500,501. 

s  Ord  IX.  1.  In  Seaton  v.  Grant,  L.  E.  2 
Ch.  Ap.  459,  463,  Lord  Justice  Turner 
said:  "Another  objeclion  that  has  been 
taken  is  the  insignificance  of  theplaintitTs 
interest  in  the  subj^ct-matte^  of  the  suit. 
He  is,  however,  suing  on  behalf  of  himself 
and  the  other  shareholders  of  the  company, 
and  I  am  not  prepared  to  say  that  the 
ordinary  rule  as  to  suits  for  a  subject-mat- 
ter of  less  value  than  lOi.,  appliSs  to  a  case 
of  this  kind." 

<  1  Eq.  Ca.  Ab.  75,  margin;  Almy  ». 
Pvcroft,  Carv,  103. 
"6  Cocl?s  v'.  Foley,  1  Vern.  359. 

6  Fox  «.' Frost, 'Eep.  t.  Finch,  253. 

7  Mos.  47,  356;  Bunb.  17;  Swedes- 
borough  Church  V.  Shivers,  1  C.  E.  Green 
(N.  J.),  453,  457. 


otherwise, 
defendant 
may  demur, 
or  move  to 
dismiss; 


or  bin  may  be 
dismissed  at 
the  hearing. 


8  Coop.  Eq.  PI.  166;  Swedesborough 
Church  V.  Shivers,  1  C.  E.  Green  (N.  J.), 
453,  457. 

9  Cited  2  Atk.  253. 
i»  2  Atk.  253. 

■1  "If  it  appears  on  the  face  of  the  bill, 
that  the  matter  in  dispute,  exclusive  of 
costs,  does  not  exceed  the  amount  to  which 
the  jurisdiction  of  the  Court  is  limited,  the 
defendant  may  either  demur,  or  move  to 
have  the  bill  dismissed  with  costs;  or  if  it 
does  not  appear  on  the  face  of  the  bill,  it 
may  be  pleaded  in  bar  of  the  suit.  Smets 
V.  Williams,  4  Paige,  864;  McElwain  ». 
Willis,  3  Paige,  505:  S.  C.  on  appe.il,  9 
Wend.  548 ;  Schrceppel  v.  Redfield,  5  Paige, 
245 ;  BradtD.  Kirkpatrick,  7  Paige.  62.  By 
"  exclusive  of  costs,"  above,  is  meant  the 
costs  of  the  suit  in  Chanceiy.  Van  Tyne 
V  Bunce,  1  Edw.  Ch.  683. 

12  8  Hare,  188;  14  Jur.  238. 

la  In  Smith  v.  Matthews,  M.  E.  2  .Inly, 
1859, the  usual  decree  was  made  to  admin'^ 
ister  real  and  personal  estate  on  a  bill  by  a 
creditor,  suing  on  behalf  of  all  the  creditors 
of  the  deceased  debtor;  though  his  indi- 
vidual debt,  as  alleged  in  '  the  bill,  was 
under  52. 
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Ch.  VI.  §  4.        A  bill  must  not  only  be  for  a  subject  -whicli  it  is  consistent  with 

"•^ > '   the  dignity  of  the  Court  to  entertain,  but  it  must  also  be  brought 

Bill  must  be    for  the  whole  subject.    The  Court  will  not  permit  a  bill  to  be 
matter.^''"^*    brought  for  part  of  a  matter  only,^  so  as  to  expose  a  defendant 
to  be  harassed  by  repeated  litigations  concerning  the  same  thing; 
it,  therefore,  as  a  general  rule,  requires  that  every  bill  shall  be  so 
fi-amed  as  to  afford  ground  for  such  a  decision  upon  the  whole 
matter,  at  one  and  the  same  tiYne,  as  may,  as  far  as  possible, 
prevent  future  litigation  concerning  it.     It  is  upon  this  principle 
that  the  Court  acts,  in  requiring  in  every  case,  with  such  excep- 
tions as  we  have  noticed  above,  the  presence,  either  as  plaintiffs 
or  defendants,  of  all  parties  interested  in  the  object  of  the  suit. 
Not  for  one  of  And  upon  the  same  principle,  it  will  not  allow  a  plaintiff  who  has 
npon  same'      ^'^'^  distinct  cMms  upon  the  same  defendant,  or  to  which  the  same 
defendant,       defendant  may  eventually  prove  liable,  to  bring  separate  bills  for 
each  particular  claim,   or  to  bring  ■  a   bill  for  one  and  omit  the 
other,  so  as  to  leave  the  other  to  be  the  subject  of  future  litiga- 
tion.^   Thus,  in  Purefoy  v.  Purefoy^  where  an  heir,  by  his  bill, 
prayed  an  account  against  a  trustee  of  two  several  estates,  that 
were  conveyed  to  him  for  several  and  distinct  debts,  and  after- 
wards would  have  had  his  bill  dismissed  as  to  one  of  the  estates: 
and  have  had  the  acQOunt  taken  as  to  the  other  only,  the  Court 
decided  that  an  entire  account  should  be  taken  of  both  estates: 
■"for  that  it  is  allowed  as  a  good  cause  of  demurrer  in  this  Court, 
that  a  bill  is  brought  for  part  of  a  matter  only,  which  is  proper 
for  one  entire  account,  because  the  plaintiff  shall  not  split  causes 
or  in  respect    and  make  a  multiplicity  of  suits."    And  so,  where  there  are  two 
mo?^\^es'^°  mortgages,  and  more  money  has  been  lent  upon  one  of  them  than 
the  estate  is  worth,  the  heir  of  the  mortgagor  cannot  elect  to 
redeem  one  and  leave  the  heavier  mortgage  unredeemed,  but  shall 
or  where         be  Compelled  to  take  both.*    Upon  the  same  principle  it  is  held, 
mo^ageand  ^hat  "where  there  is  a  debt  secured  by  mortgage,  and  also  a 
bond  debt :  when  the  heir-  of  the  mortgagor  comes  to  redeem,  he 
shall  not  redeem  the  mortgage"  without  paying  the  bond  debt  too, 

\  !'''•  Bed.  183.  also  Guernsey  v.  Carver,  8  Wend.  492,  and 

a  Stnrv  Eq.  PI.  §  287.     So,  at  Law,  a  the  remarks  on  it  in  Badger  «.  Titcomb,  16 

plamliff  cannot  spilt  an  entire  pause  of  Pick.  415.    In  this  last  case  it  was  said  th.t 

action,  so  as  to  maintain  two  suits  upon  it,  "  as  the  law  is,  we  think  it  cannot  be  main- 

wiihout  the  defendant's  consent.    If  he  tained,  that  a  runnin"  nccoiint  for  goods 

attempts  so  to  do,  a  recovery  in  the  first  sold  and  delivered,  money  lonned,  or  monev 

suit,  though  for  less  than  the  whole  de-  had  and  received,  at  different  times,  will 

mnnd,  IS  a  bar  to  the  second.    Ingrahara  constitute  an  entire  deman<l,  unless  there 

1).  Hall,  11  Serg.  &  R-  78;-  Crips  «.  Tal-  is  some  agreement  to  that  effect,  or  some 

i"?    •oL*,,V';,'''^'?'''„^'""''  "•Jones.  15  usage  or   course  of  dealing   from  which 

John.229;  Wilardi;.Speriy,16John.  121;  such  an  agreement  or  understanding  may 

Avery  v.  I-itch,  4  Omn.  362;   Vance  v.  be  infi-rred." 

Lancaster,  3  Hnyw.  130;  Colvin  «.  Corwin,  s  i  Vern  29. 

15  Wend.   657;   Sirike's  case,   1  Bhind,  *  iijrf. ;  Margrave  t).  Le  Hooke,  2  Vern. 

96;  James  ii.  Lawrence,  7  Har.  &  J.  73;  207. 
Stevens  ».  Lockwood,  13  Wend.  644;  ^ee 
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in  case  the  heir  be  bound."  *  The  ground  of  this  rule  is  the  Ch.  VI.  §  4. 
prevention  of  circuity  of  remedy :  for,  as  the  bond  of  the  ances- 
tor, where  the  heir  is  bound,  becomes,  upon  the  death  of  such 
ancestor,  the  heir's  own  debt,  and  is  payable  out  of  the  real 
estate  descended,  it  is  but  reasonable  that,  where  the  heir  comes  to 
redeem  the  estate  by  payment  of  the  principal  money  and  interest, 
he  should  at  the  same  time  be  called  upon  to  pay  off  the  bond :  as 
otherwise,  the  obligee  would  be  driven  to  sue  him  for  the  recovery 
of  the  bond,  which  in  the  result  might  be  payable  out  of  the  same 
property  that  the  heir  has  redeemed. 

When  it  is  laid  down  as  a  rule,  that  the  Court  will  not  entertain  Limitation  of 
a  suit  for  part  of  a  matter,  it  must  be  understood  as  subject  to  this  ™iierematter 
limitation,  viz.,  that  the  whole  matter  is  capable  of  being  immedi-  capable  of  ^ 
ately  disposed  of;^  for  if  the  situation  of  the  property  in  dispute  decision.  ■ 
is  such,  that  no  immediate  decision  upon  the  whole  matter  can  be 
come  to,  the  Court  will  frequently  lend  its  assistance  to  the  extent 
which  the  actual  state  of  the  case,  as  it  exists  at  the  time  of  filing 
the  bill,  will  wairant.  Upon  this  principle  Courts  of  Equity  act, 
in  permitting  bills  for  the  preservation  of  evidence  in  perpetuam 
rei  memoriam  :  which  it  does  upon  the  ground  that,  from  the  cir- 
cumstances of  the  parties,  the  case  cannot  be  immediately  the  sub- 
ject of  judicial  investigation;  and  if  it  should  appear  upon  the  bill, 
that  the  matter  to  which  the  required  testimony  is  alleged  to  relate 
can  be  immediately  decided  upon,  and  that  the  witnesses  are  resi- 
dent in  England,  a  demurrer  would  hold.'  It  is  upon  the  same 
principle  that  the  Court  proceeds,  in  that  class  of  cases  in  which 
it  acts  as  ancillary  to  the  jurisdiction  of  other  Courts,  by  permit- 
ting suits  for  the  preservation  of  property  pending  litigation  in 
such  Courts ;  or  by  removing  the  impediments  to  a  fair  litigation 
before  tribunals  of  ordinary  jurisdiction.'  In  all  these  cases,  it  is 
no  ground  of  objection  to  a  bill  that  it  embraces  only  part  of  the 
matter,  and  that  the  residue  is,  or  may  be,  the  subject  of  litigation 
elsewhere.  The  preservation  of  the  property,  or  the  removal  of  the 
impediments,  is  all  that  the  Court  of  Equity  can  effect ;  the  bill, 
therefore,  in  seeking  this  description  of  relief,  seeks  the  whole  re- 
lief which,  in  such  cases,  a  Court  of  Equity  can  give ;  but  if  a  bill, 
praying  only  this  description  of  relief,  should  disclose  a  case  in 

1  Shnttleworth  D.Lnyoock,  1  Vera.  245;  times,  is  divisible  initsnnture;  and  tliat 
Anon.,  2  Ch.  Ca.  164;  and  see  Jones  «.  an  action  will  lie  for  the  breach  of  any  one 
Smith,  2  Ves.  J.  376;  see  also  Elvv  v.  of  the  stipulations,  each  of  these  stipula- 
Norwnod,  5  Do  G.  &  S.  240;  16  Jur.  493;  tions  being  considered  as  a  sei'arate  con- 
Siiicbiir  V.  Jackson,  17  Beav.  405;  Fisher  tract.  Badger  v.  Titcomb,  IB  Pick.  414. 
on  Mortgage,  381;  2  Story  Eq.  Jur.  §  1023,  '  Ld.  Red.  150;  see  Story  Kq.  PI,  §  303, 
note;  Jones  v.  Smith,  2  Sumner's  Ves.  and  note;  Moodelay  v.  Murton,  1  Bro.  C. 
372  n.  (c)  and  cases  cited;  Lee  v.  Stone,  C.  (Perkins's  ed.)  469,  wnd  notes;  pnst, 
1  Gill  &  J.  1.  ■  Chap.  XXXIV.  §  4j  Sills toperpetuate  Tes- 

2  The  principle  is  well  established,  that  timmy. 
a  contract  to  do  several  things  at  several 
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Ch.  VI.  §  4.  -v^hich  a  Court  of  Equity  is  capable  of  talcing  upon  itself  the  whole 
decision  of  the  question :  in  such  a  case,  it  is  apprehended,  the  bill 
would  be  defective,  in  not  seeking  the  relief  which  the  plaintiff  is 
entitled  to. 

With  reference  to  this-  part  of  the  subject  may.be  noticed  the 
much  litigated  question,  to  what  extent  a  person  engaged  in  trade 
in  copartnership  can  have  relief  in  Equity  against  his  partners, 
without  praying  a  dissolution  of  the  partnership ;  upon  this  point 
the  decisions  were  very  conflicting.^  In  Forman  v.  Homfray^ 
Lord  Eldon  said  he  did  not  recollect  an  instance  of  a  bill  filed  by 
one  partner  against  another,  praying  the  account  merely,  and  not  a 
dissolution :  proceeding  on  the  foundation  that  the  partnership  was 
to  continue ;  and  observed  upon  the  inconvenience  that  would  re- 
sult if  a  partner  could  come  'here  for  an  account  merely,  pending 
the  partnership,  as  there  seems  to  be  nothing  to  prevent  his  com- 
ing annually ; '  and  in  Loscornbe  v.  RusseM,*  Sir  Lancelot  Shadwell 
V.  C.  allowed  a  demurrer  to  a  bill  praying  the  account  of  a  partner- 
ship, because  it  did  not  pray  for  a  dissolution.  In  Harrison  v. 
Armitage^  however,  a  contrary  opinion  was  expressed  by  Sir  John 
Leach  V!  C. ;  and  in  Bichards  v.  Davies^  which  was  a  bill  by  one 
partner  against  another,  praying  for  an  account  of  what  was  due  to 
the  plaintiff  respecting  past  partnership  transactions,  and  that  the 
partnership  might  be  carried  on  under  the  decree  of  the  Court,  His 
Honor  decreed  an  account  of  past  partnership  transactions,  but 
said  that  he  could  make  no  order  for  carrying  on  the  partnership 
concerns,  unless  with  a  view  to  a  dissolution.  In  pronouncing  his 
judgment  upon  that  case,  the  learned  Judge  observed,  that  a  part- 
ner, during  the  partnership,  has  no  relief  at  Law  for  moneys  due  to 
him  on  a  partnership  account ;  and  that,  if  a  Court  of  Equity  re- 
ftises  him  relief,  he  is  wholly  without  remedy :  which  would  be  con- 


1  In  1  Stoiy  Eq.  Jur.  §  671,  Mr.  .lustice 
Story  says:  ''  Courts  of  Equity  may,  per- 
haps, interpose  and  decree  an  account 
where  a  dissolution  of  partnership  has  not 
taken  place,  and  is  nota^ked  for;  although, 
ordiniiril}-,  they  are  not  inclined  to  decree 
an  account,  unless  under  special  circum- 
stances, if  there  is  not  an  actual  or  con- 
templated dissolution,  so  that  all  the  affairs 
of  the  partnership  may  be  wound  up." 

.  See  also  the  cases  cited  in  the  note  at  the 
place  ahove  cited,  and  Waters  v,  Ta\  lor, 
15  Sumner's  Ves.  10,  note  (6)  and  cases 
cited;  Judd  ».  Wilson,  6  Vt.  185;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  89;  Collver  Partn. 
(Perkins's  ed  )  §§  299,  30U,  1128  to  1133. 

2  2  V.  &  B.  339;  and  see  Marshall  ». 
Colman,  2  J.  &  W.  268;  Lindley  I>artn. 
752. 

'  It  is  said  by  one  of  the  learned  report- 
ers, in  a  note  to  2  V.  &  B.  380,  that,  in 
the  case  of  theatres,  the  Court  has  I'Ifused 
to  take  jurisdiction  upon  any  other  princi- 


ple than  a  dissolution  of  partnership. 
Waters  v.  Taylor,  15  Ves.  10.  But  it  is  to 
be  observed,  that  theatres  are  property  of 
a  very  peculiar  description,  and  that  any 
interference  with  the  management  of  them 
by  the  Court  might  Ije  productive  of  irre- 
parable damage  and  ruin  to  the  parties 
concerned,  ami  that  It  is  upon  this  priiicipta 
that,  in  Waters  v.  Taylor,  the  Court  hesi- 
tated to  interfere  during  the  existence  of" 
tlie  partnership;  see  15  Ves.  20.  It  was 
said  by  the  Solicitor-General,  arguendo  in 
Loscornbe  v.  Russell,  that  it  appeared  from 
the  brief  in  Forman  ».  HomfrHy,  that  the 
plaintiff  there  prayed  tor  an  account,  which 
was  to  be  continued  until  the  end  of  the 
terra  of  the  partnership.   4  Sim.  9. 

*  4  Sim.  8,  10. 

f"  4  Mad.  143,  cited  in  Loscombe  v.  Rus- 
sell, vbi  mp. 

8  2  R.  &  M.  347;  and  see  observations 
of  Lord  Cotteniiam  in  Walworth  v.  Holt,  4 
M.  &  C.  639,  ante,  pp.  234,  285. 
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trary  to  the  plain  principles  of  justice,  and  cannot  be  the  doctrine    Ch.  TI.  §  i. 

of  equity.    With  respect  to  the  objection  that  the  defendant  might   " y ' 

be  vexed  by  a  new  bill,  whenever  new  profits  accrued.  His  Honor 
said :  "  What  right  has  the  defendant  to  complain  of  such  new  bill, 
if  he  repeats  the  injustice  of  withholding,  what  is  due  to  the  plain- 
tiff? Would  not  the  same  objection  lie  in  a  suit  for  tithes,  which 
accrue  de  anno  in  annum  f  "  It  is  to  be  observed,  that  in  the  last 
quoted  case  of  Richards  v.  Davies,  the  case  of  Chappie  v.  Cadell ' 
was  cited  in  argument,  and  is  referred  to  by  the  reporters  as  an 
authority  for  the  position  that  a  decree  may  be  made  for  partner- 
ship accounts  without  the  bill  having  prayed  a  dissolution;  but, 
upon  reference  to  the  case  itself,  it  will  be  found  that  it  was  one  of 
a  very  peculiar  nature,  and  that  the  principal  object  of  the  suit 
was,  not  an  account  of  the  partnership  transactions,  but,  to  have  a 
declaration  as  to  the  effect  of  a  sale  of  some  shares  in  a  partnership 
undertaking  (the  Globe  newspaper) }  and  that  the  account  of  the 
profits  which  was  decreed  was  merely  the  consequence  of  the  dec- 
laration of  the  Court  upon  that  point.  The  same  observation 
applies  to  Snowies  v.  Haughton^  which  is  also  refeiTed  to  in  Rich- 
ards V.  Davies  :  °  there,,  the  bill  was  filed  to  establish  a  partnership 
in  certain  transactions,  and  the  sole  question  in  the  case  was,  part- 
nership or  no  partnership ;  and  the  Court  being  of  opinion  that  a 
partnership  did  exist  in  part  of  the  transactions  referred  to,  as  a 
necessary  consequence  decreed  an  account  of  these  transactions. 

In  Roberts  v.  ISberhardt,^  Sir  W.  P.  Wood  V.  C.  said :  "  It  is  where  the 
certainly  not  the  ordinary  practice  of  this  Court  to  direct  an  ac-  general  ac- 

•^  T  Ml    /•        T        T       1      ■  £■  counts  of  the 

count  between  partners,  except  upon  a  bill  tor  the  dissolution  oi  partnership 
the  partnership  concern.    It  is  true  that  it  is  not  now  necessary  trnmu^p'^ay 
to  ask  for  a  dissolution  in  every  case  in  which  relief  is  sought  a  dissolution, 
respecting  partnership  affairs;  but  I  apprehend  that  when  a  bill 
seeks  an  account,  that  is  one  of  the  cases  in  which  a  dissolution 
must  be  prayed ;  unless  some  special  ground  is  raised  the  general 
accounts  cannot  be  taken,  without  asking  for  the  dissolution  of  the 
firm."    It  is  conceived  that  it  is  now  settled  that,  where  the  gen- 
eral accounts  of  the  partnership  are  sought,  the  bill  must  pray  for 
a  dissolution,  except  in  special  cases ;  but  that  there  are  cases  in 
which  the  Court  will  interpose,  to  support  as  well  as  to  dissolve  a 
partnership :  as  by  appointing  a  receiver,  where  the  conduct  of  the 
defendant  is  such  as  to  endanger  the  existence  of  the  partnership 
concern.^ 

In  endeavoring  to  avoid  the  error  of  making  a  bill  not  suffi-  Multifarious- 

1  jac.  537.  83 ;  15  Jur.  363,  and  cases  cited  in  note  to    ^^^^' 

2  11  Ves.  168.  S-  C.  12  Beav.  419;  Bailey  v.  The  Birken- 
8  2  B.  &  M.  347.  head  Railway  Company,  ib.  433,  440 ;  6 
4  Kay  148,158.  Eail.  Ca.  256;  14  Jur.  119;  Cropper  v. 
6  Fairt'hornei;.  Weston,  3  Hare,  387, 391;  Coburn,  2  Curtis,  C.  C.  465,473;  William- 

8  Jur.  353;  Hall  v.  Hall,  3  M'N.  &  G.  79,       son  v.  Haycock,  11  Iowa  (3  With.),  40. 


334 


THE   BILL. 


CH.VI.  §4.  ciently  extensive  to  answer  the  purpose  of  complete  justice,  care 
^- — t — — '  must  be  taken  not  to  run  into  the  opposite  defect,  viz.,  that  of 
attempting  to  embrace  in  it  too  many  objects :  for  it  is  a  rule  in 
Equity,  that  two  or  more  distinct  subjects  cannot  be  embraced  in 
the  same  suit.  The  offence  against  this  rule  is  termed  multifarious- 
ness, and  will  render  a  bill  liable  to  a  demurrer.^ 
explained:  According  to  Lord  Cottenham,  it  is  utterly  impossible,  upon  the 

authorities,,  to  lay  down  any  rule  or  abstract  proposition  as  to 
what  constitutes  multifariousness,  which  can  be  made  universally 
applicable.  The  cases  upon  the  subject  are  extremely  various ; 
and  the  Court,  in  deciding  them,  seems  to  have  considered  what 
was  convenient  in  particular  cases,  rather  than  to  have  attempted 
to  lay  down  an  absolute  rule.^    The  only  way  of  reconciling  the 


1  Story  Eq.  PI.  §  271.  "  By  multifari- 
ousness in  a  bill,"  says  Mr.  Justice  Story, 
*'is  meant  the  improperly  joining,  in  pne 
bill,  distinct  and  inclepeudent  matters,  and 
thereby  confounding  them ;  as  for  example,  - 
the  uniting  in  one  bill  of  several  mntters, 
ptirlectly  distinct  and  unconnected,  against 
ont  defendant,  or  tl;e  demand  of  seveml 
matters  of  a  distirct  and  independent 
nature  agaiust  several  defendants  in  the 
same  bill."  Story  Eq.  Fl.  §  271;  West  v. 
Randall,  2  Jlason.,  201;  Fellows  v.  Fel- 
lows, 4  Cowen,  682;  Brinkenhofi' v.  Brown, 
6  John.  Ch.  139 ;  Bedsole  v.  Monroe,  6  Ired. 
Eq.  313;  Buyd  «.  Hoyt,  5  Paige,  65; 
Eichardscm  v.  M'Kinson,Litt.  Sel.C;a.320; 
Jackson  \  Forrest,  2  Barb.  Ch.  576; 
Byan  v.  Shawneetown,  14  III.  20;  Metealf 
V.  Cady,  8  Allen,  587;  Wanenv.  Wiirren, 
56  Maine,  360 ;  Newland  v.  Rogers,  3  Barb. 
Ch.  432;  Kennebec  and  Portland  K.R. 
Co.  V.  Portland  and  Kennebec  R.R.  Co., 
54  Maine,  173;  Richards  v.  Pierce,  62 
Maine,  560,  562;  Crane  v.  Fairchild,  1 
McCarter  (N.  J.),  76;  Emans  v.  Emani,  1 
McCarter  (N.  J.),  114.  To  render  a  bill 
multifarious,  it  must  contain  several  good 
diilinct  grounds  of  suit  in  Equity,  which 
cannot  properly  be  joined  in  one  siiit. 
Many  v.-  Beekman  Iron  Co.,  9  Paige,  188; 
MeCabe  v.  Birl!ows,  1  Allen,  269;  Varick 
t).  Smith,  5  Paige,  137;  Pleasant  v.  Glass- 
cock, 1  Sm.  &  M.  Cii.  17;  Bedsole  v  Mon- 
roe, supra ;  liicliards  v.  Pierce,  52  Maine, 
562;  Emans  ».  Emans,  1  JlcCai'ter  (N. 
J.),  114.  A  bill  asking  for  an  injunc- 
tion to  restrain  waste,  and  also  an  account 
tor  rent  due,  is  demurrab'e  on  the  ground 
of  multifariousness.  Heed  v.  Reeil,  1  C.  E. 
Green  (N.  J.),  248,  250;  see  Bedsole  v. 
Monroe,  5  Ired.  Eq.  313.  If  a  joint  claim 
against  two  or  more  defendants  is  improp- 
erly joined  in  the  same  bill  with  a  sep- 
arate claim  against  one  ot  the  defendants 
only,  in  which  the  other  defendants  have 
no  interest,  and  which  is  wholly  uncon- 
nected with  the  claim  against  them,  all  or 
'either  of  the  defendants  may  demur  to  the 
bill  tor  multifariuusness.  bwift  v.  Eckford, 
6  Paige,  22 ;   Boyd  v.  Hoyt,  5  Paige,  66 ; 


Richards  v.  Pierce,  52  Maine,  662.  A  bill 
against  one  for  a  claim  ngainst  him  in  his 
individual  character,  andamither  claim 
against  him  as  heir  for  the  debt  of  liis  ances- 
tor, ma'y  be  olijected  to  for  multifariousness. 
Bryan  «.  BIythe,  4  Blackf.  249 ;  see  Rob- 
inson V.  Guild,  12  Met.  323.  So  a  bill  is 
multifarious,  which  mixes  up  indepen- 
dent claims  made  by  the  plaintiff  in  bis  own 
right  with  others  made  by  him  as  adminis- 
trator. Carter  v.  Treadwell,  3  Story,  25, 
61,  62;  see  Robinson  v.  Guild,  12  Met.  323. 
A  bill  tiled  b}'  an  adrnini-^trator,  in  conjunc- 
tion with  the  heirs  and  distributees  of  the 
intestate,  to  recover  personal  property  in 
the  hands  of  the  defendant,  and  to  divide- 
and  distribute  it,  is  multifarious.  Thurman 
V.  Shelton.  10  Yerger,  383. 

If  a  bdl  does  not  pray  for  multifarious 
relief,  it  cannot  be  objected  to  for  multifa- 
riousness, though  the  case  stated  would 
support  a  prayer  for  multifarious  relief. 
Dick  V.  Dick,  1  Hogin,  290. 

"  Jhe  conclusion,"  says  Mr.  Justice 
Story,  "  ts  which  a  close  survey  of  all  the 
authorities  will  conduct  us,  seems  to  be, 
that  there  is  not  any  positive,  inflexible 
rule,  as  to  what,  in  the  sense  of  Courts  of 
Equity,  constitutes  multiiariousnes?,  which 
is  fatal  to  a  suit  on  demurrer."  Story  Eq. 
PI.  §  639;  Oliver  i).  Piatt,  3  How.  U.  S. 
833,  411,  412;  Per  Wilde  J.  in  Robinson 
V.  Guild,  12  Met.  323,  328;  McLean  v. 
Lafayette  Bank,  3  McLean,  415.  For  a 
survey  of  the  positions  and  doctrines  held 
by  Courts  of  Equity  on  this  subject  in 
different  cases,  see  Story  Eq.  PI.  §§  271- 
289,630,640;  Bugbeeu.Siirgent,  23  Maine, 
269 ;  Robinson  v.  Cro'S,  22  Conn.  567 ;  War- 
ren V.  Warren,  66  Maine,  860;  Kennebec 
and  Portland  R.R.  Co.  v.  Portland  and 
Kennebec  R.R.  Co., 64  Maine,  173;  Abbot 
1).  Johnson,  32  N.  H.  9 ;  Chase  v.  Searls, 
45  N.  H;  611,  619-621;  Camp  v.  Mills,  6 
JonesEq.  (N.  C.)274. 

2  See  Carroll  i>.  Roosevelt,  4  Edw.  Ch. 
211;  .Emans  v.  Emans,  1  McCarter  (N.  J.), 
118,  119;  Warren  v.  Warren,  56  Maine, 
368;  Bowers B.  Keesecher,9Iowa(l  With.), 
422.    The   substance  of  the  rules  on  the 
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authorities  upon  the  subject  is,  by  adverting  to  the  fact,  that 
although  the  books  speak  generally  of  demurrers  for  multifarious- 
ness, yet  in  truth  such  demurrers  may  be  divided  into  two 
distinct  kinds.  Frequently  the  objection  raised,  though  termed 
multifariousness,  is  in  fact  more  properly  misjoinder;^  that  is  to 
say,  the  cases  or  claims  united  in  the  bill  are  of  so  different  a  char- 
acter, that  the  Court  will  not  permit  them  to  be  litigated  in  one 
record.^  It  may  be  that  the  plaintiffs  and  defendants  are  parties 
to  the  whole  of  the  transactions  which  form  the  subject  of  the  suit, 
and  nevertheless  those  transactions  may  be  so  dissimilar,  that  the 
Court  will  not  allow  them  to  be  joined  together,  but  will  require 
distinct  records.  But  what  is  more  familiarly  understood  by  the 
term  multifariousness,  as  applffed  to  a  bill,  is  where  a  party  is  able 
to  say  Ije  is  brought  as  a  defendant  upon  a  record,  with  a  large 
portion  of  which,  and  of  the  case  made  by  which,  he  has  no  con- 
nection whatever."  Thus,  where  a  bill  was  exhibited  by  trustees 
under  a  trust  for  sale,  against  several  persons,  who  were  the 
purchasers  of  the  trust  estates,  which  had  been  sold  to  them  by 
auction  in  different  lots.  Sir  Thomas  Plumer  V.  C.  allowed  a  def- 
murrer,  which  had  been  put  in  .by  one  of  the  defendants,  on  the 
ground  that  the  bill  was  multifarious.  His  Honor  said:  "This 
Court  is  always  averse  to  a  multiplicity  of  suits,  but  certainly  a 
defendant  has  a  right  to  insist  that  he  is  not  bound  to  answer  a 
bill  containing  several  distinct  and  separate  matters,  relating  to 
individuals  with  whom  he  has  no  concern."  *  In  a  subsequent 
case,  where  an  information  and  bill  were  filed  for  the  purpose  of 
setting  aside  leases,  granted  by  the  same  trustees  at  different 
times  to  different  persons,  the  same  learned  judge  held,  that  if 
the  case  had  been  free  from  other  objections  it  would  have  been 


CH.VI.  §4. 


In  bill  by 
trustees  tor 
sale,  against 
several 
purchasers. 


To  rescind 
leases  to 
different  per- 
sons  by  same 
trustees ; 


subject  of  multifariousness  appears  to  be, 
that  each  case  is  to  be  governed  by  its  own 
circumstances,  and  must  be  left  in  a  great 
measure  to  the  sound  discretion  of  the 
Court.  Clegg  «.  Varnell,  18  Texas,  294; 
Gaines  v.  Ch--W,  i  How.  U.  S.  61&;  Oliver 
V.  Fiatt,  3  How.  U.  S.  338;  Butlers.  Spann, 
27  Jlis.  (5  Gush.)  234;  M:irsiiaU  v.  Means, 
12  Geo.  61;  Kennebec  and  l-'ortland  K.K. 
Co.  V.  Portland  and  Kennebec  R.R.  Co., 
52  Maine,  173,  182;  Siory  Eq.  PI.  §  284; 
Chase  v.  Searls,  45  N.  H.  520;  Abbot  v. 
Johnson,  32  N.  H.  26;  Warren  v  Warren, 
66  Maine,  36S;  People  v.  Morrill,  26  Cal. 
336;  Gaines  v.  Chew,  2  How.  U.  S.  619, 
642.  To  determine  whether  a  bill  is  mul- 
tifarious, regard  must  be  Imd  to  tlie  stating 
part  of  the  bill,  and  not  to  the  prayer  alone. 
Hiimtnond  v.  Michigan  Banli,  Walker  Oh. 
214. 

i  By  the  15  &.16  Vic.  c.  86,  §  49,  ante, 
p.  303,  objections  for  misjoinder  of  plaintiffs 
are  abolished;  buC  this  section  applies  to 


misjoinder  of  parties,  and  not  to  the  mis- 
joinder of  subjects  mentioned  in  the  text. 

2  Eraans  v.  Eiuuns,  1  McCarter  (N.  J.), 
114,  118. 

0  Campbell  v.  Mackay,  1  M.  &  C.  618; 
Crow  u.  Cross,  7  Jur.  N.  S.  129b,  V.  C.  S. ; 
see  I'urneri).  Baptist  iVlissionary  Union,  5 
McLean,  344;  Swaj'ze  v.  Swavze,  1  Stockt. 
(N.  J.)  273;  New  linglantl, "&c.  Bank  v. 
Newport  Steam  Factory,  6  R.  I.  164. 

4  Urookesi).  Lord  WhitwortU,  IMad.  86, 
89;  see  also Rayner  v.  Julian,  2  Dick.  677; 
5  Mad.  144,  n.  The  mnrginul  note  to  2 
Dick.  677  is  wrong;  and  see  Hump  v. 
Greenhill,  20  Beav.  612;  1  Jur.  N.  S.  123; 
Aberystwith,  &c.  railway  Company  v. 
Piercy,  12  W.  U.  lOUU,  V.  C  W.;  a  H.  & 
M.  602;  Bent  v  Vardle.v,  4  N.  K.  50,  V. 
C.  W.;  Bouck  v.  Bouc'k,  L.  li  2  Eq.  19 
M.  li. ;  Crane«..  Fairchild,  1  McCarter (N. 
J.),  76;  Metcalt  v.  Cady,  8  Allen,  587) 
Kobiuson  v.  Cross,  2%  Conn.  171. 
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sales  to  differ- 
ent persons 
by  trustees. 


Cases  of  ex- 
ception. 


In  biUs 
against  per- 
sons witn  dis- 
tinct interests 
in  same ' 
transaction. 


Estates  of  two 
different  per- 
sons may  be 
administered 
in  same  suit, 
if  the  parties 
interested  in 
botli  estates 
are  the  same, 
and  the 
accounts  can- 
not be  taken 
separately. 


liable  to  the  charge  of  multifariousness.'  The  same  principle  was 
afterwards  acted  upon  by  Lord  Eldon,  in  Salvidge  v.  Myde,^  where 
a  bill  had  been  filed  for  an  account  of  a  testator's  estate,  and  also 
to  set  aside  certain  sales  which  had  been  made  by  the  executor 
and  trustee  to  himself  and  another  person  of  the  name  of  Laying, 
a  demurrer  to  which  bill,  put  in  by  Laying,  had  been  oven-uled  by 
Sir  John  Leach  V.  C.°  The  case  came  on  before  the  Lord  Chan- 
cellor, by  appeal:  -when  his  Lordship  reversed  the  judgment  of 
the  Vice-Chancellor,  and  allowed  the  demurrer:  observing  that 
"  when  there  are  trustees  to  sell,  and  a  bill  is  filed  against  them,  it 
is  not  usual  to  make  the  purchasers  parties,  but  to  state  the  con- 
tracts and  pray  an  inquiry."  *  His  Lordship,  however,  added,  that 
"  there  may  be  cases  which  cannot  be  delayed  till  those  inquiries 
can  be  made,  on  account  of  injury  that  may  be  done  in  the  mean 
time." 

It  is  to  be  remarked  that  Sir  John  Leach,  in  pronouncing  his 
judgment  upon  the  above  demurrer  observed,  with  reference  to 
multifariousness,  that  "in  order  to  determine  whether  a  suit  is 
multifarious,  or  in  other  words  contains  distinct  matters,  the  in- 
quiry is  not  whether  each  defendant  is  connected  with  every 
branch  of  the  cause,  but  whether  the  plaintiff's  bill  seeks  relief  in 
respect  of  matters  which  are  in  their  nature  separate  and  distinct. 
If  the  object  of  the  suit  be  single,  but  it  happens  that  different 
persons  have  separate  interests  in  distinct  questions  which  arise 
out  of  that  single  object,  it  necessarily  follows  that  such  different 
persons  must  be  brought  before  the  Court,  in  order  that  the  suit 
may  conclude  the  whole  subject." '  There  is  no  doubt  that,  in  the 
above  observation,  the  learned  judge  stated  the  principle  correctly; 
though,  in  his  application  of  it,  he  went,  in  the  opinion  of  Lord 
Eldon,  too  far.' 

Although  the  administration  of  the  estates  of  two  different  per- 
sons cannot,  in  general,  be  joined  in  the  same  suit,  where  the  par- 
ties interested  in  such  estates  are  different,  yet,  where  the  same 
parties  claim  the  benefit  of  both  estates,  and  they  are  so  connected 
that  the  account  of  one  cannot  be  taken  without  the  other,  the 
joinder  of  them  in  the  same  suit  is  not  multifarious.' 

1  Attorney-General ».  Moses,  2  Mad.  294, 
305. 

^  Jac.  IBl,  153;  and  see  Lund  v.  Blan- 
shard,  4  Hare,  9,  19  j  Thomas  v.  Rees,  1 
Jur.  N.  S.  197,  M.  R. ;  Norris  v.  Jackson,  1 
J.  &  H.  319;  7  Jur.  N.  S.  540. 

8  5  Mad.  138. 

*  Story  Eq.  PI.  §  274. 

'  Salvidge  v.  Hyde,  6  Mad.  146. 

'  See  Turner  v.  Robinsoni  1  S.  &  S.  313, 
315;  h.  C,  nim,.  Turner  i).  Doubleday,  6 
Mad.  94;  Dunnu.  Dunn,  2  Sim.329;  Mar- 
cos I).  Pebrer,  8  Si'm.  486;  Jerdein  «. 
Bright,  2  J.  &  H.  325 ;  Bouck  v.  Bouck,  L. 


R.  2  Kq.  19;  and  see  Margetts  v.  Perks,  12 
VV.  K.  517,  M.  R.;  Marshall  v.  Gilliard,  1 
W.  N.  255;  12  Jur.  N.  S.  483,  V.  C.  S. 

'  Campbell  v.  Mackay,  1  M.  &  C.  603, 
623;  Lewis  v.  Edmund,  6  Sim.  251,  254; 
Rump  V.  Greenhill,  20  Beav.  612;  1  Jur. 
N.  S.  123;  Attorney-General  u.  Cradock, 
3  M.  &  C.  85,  93;  1  Jur.  556;  Toung  V. 
Hodges,  10  Hare,  158;  Carter  v.  Balfour, 
19  Ala.  814.  The  estates  of  two  persons 
who  are  joint  debtors  may  be  administered 
in  the  same  suit.  Woods  v.  Bowerbj',  14 
"W.  R.  9,  V.  C.  W. 
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This  observation  leads  us  to  a  distinction  pointed  out  by  Lord    Ch.  VI.  §  4.  . 

Eldon  in  the  case  of  Salvidge  v.  Hyde,^  and  which  has  perhaps   ' 1^ ' 

been  extended  by  later  cases.    The  bill  in  that  case  was  filed  by  Bills  against 
persons  interested  under  a  will,  and  by  creditors  of  a  testator,  to  fng'^under""' 
set  aside  two  contracts,  one  of  which  had  been  entered  into  by  the  sub-con- 
trustees  for  sale  of  an  estate  to  one  of  their  own  number,  and  the  multifarious. 
other  for  the  sale  of  another  estate  to  the  defendant  Laying ;  and 
Lord  Eldon,  although  he  thought  that  the  object  of  setting  aside 
the  contract  entered  into  with  Laying  could  not  be  embraced  in  a 
bill  to  set  aside  the  contract  entered  into  with  the  trustee,  yet 
held,  that  if  the  trustee  had  purchased  for  himself,  and  then  Lay- 
ing had  bought  the  same  estate  of  him,  the  case  would  have  been 
different.^  * 

From  this  it  may  be  inferred,  that  an  objection  for  multifarious-  Defendant, 
ness  will  not  be  allowed,  where  the  person  making  the  objection  case'with  ^ 
has  united  his  case  with  that  of  another  defendant,  against  whom  that  of  a 
the  suit  is  entire  and  incapable  of  being  separated."    And  so,  in  against  whom 
Benson  v.  Hadfidd^  where  the  plaintiffs  had  appointed  A.,  B.,  and  gntj^g'^annot 
C.  their  foreign  agents,  and  A.  had  retired,  whereupon  the  plain-  object  for 
tiffs  had  appointed  B.,  C,  and  D.  their  agents,  and  then  filed  a  bill  "es's!'^"'""'" 
for  an  account  of  the  two  agencies,  A.,  the  retiring  party,  demurred 
for  multifariousness.      In  giving  judgment  upon   the  demurrer, 
Lord  Langdale  M.  R.  observed  :  "  I  can  veiy  well  conceive  a  case 
properly  stated,  in  which  it  would  be  quite  necessary,  and  it  may 
ultimately  be  quite  necessary  in  this  case,  to  continue  any  person 
who  was  a  partner  in  one  of  those  agency  firms,  a  party  to  the 
cause  by  which  the  accounts  are  to  be  taken ; "  ^  but,  upon  perusal 
of  the  bill,  he  did  not  find  any  such  allegations  as  appeared  to  ren- 
der it  necessary  to  continue,  as  parties  to  the  suit,  the  different 
persons  parties  to  the  transactions,  and  consequently  he  allowed 
the  demurrer.     In  the  case  of  the  Attorney-  General  y.  The  Cor- 
poration of  Pooled  where  the  case  against  one  defendant  was  so 
entire  as  to  be  incapable  of  being  prosecuted  in  several  suits,  but 
yet  another  defendant  was  a  necessary  party  in  respect  of  a  portion 
only  of  that  case,  it  was  decided,  that  such  other  defendant  could 
not  object  to  the  suit  on  the  ground  of  multifariousness.    And  in 
Campbell  v.  Mackay^l  Lord  Cottenham  held,  that  where  the  plain- 

1  Jac.  151.  Fin.  409,  mm.  Parr  o.  Attorney-General; 

2  Salvidge  «.  Hyde,  Jac.  153.  see  also  Inman  «.  Wearing,  3  Ue  G.  &  S. 
8  Story  Kq.  PI.  §  278,  a,  and  note.   Nor       729,  which  was  a  case  of  foreclosure  of  three 

can  a  defendant  demur  for  multiCariousness  distinct  estates,  and  a  prayer  to  set  aside  a 

on  the  ground  of  the  joinder  of  another  de-  sale  by  a  prior  mortgagee  of  one  of  them, 

fendant,  who  does  not  object.     Warthen  v.  as  improvident. 

Brantley,  5  Geo.  671 ;  Wliitbeck «.  Edgar,  '  1  M.   &  C.  603 ;    and  see  Attorney- 

2  Barb.  Ch.  106.  General  v.  Cradock,  3  M.  &  C.  85,  95;   1 

*  5  Beav.  546,  553.  Jur.  556 ;  Walsham  v.  Stainton,  9  Jur.  N. 

6  See  Warthen  v.  Brantley,  5  Geo.  571 ;  S.  1261 ;  12  W.  R.  63,  L.  JJ. ;  1  De  G.,  J. 

Story  Eq.  PI.  §  278  a,  and  note.  &  S.  678,  overruling  S.  G.  1  H.  &  M.  323 ; 

6  4  M.  &  C.  17, 31 ;  2  Jur.  1080 ;  8  CI.  &  Hamp  ».  Robinson,  3  De  G.,  J.  &  S.  97. 
VOL.  I.                                                  22 
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Ch.  VI.  §  4.  tiffs  have  a  common  interest  against  all  the  defendants  in  a  suit  as 
to  one  or  more  of  the  questions  raised  by  it,  so  as  to  make  them 
all  necessary  parties  for  the  purpose  of  enforcing  that  common  in- 
terest, the  circumstance  of  some  of  the  defendants  being  subject  to 
distinct  liabilities,  in  respect  to  different  branches  of  the  subject- 
matter,  will  not  render  the  bill  multifarious.^  The  facts  of  that 
case  were  as  follow:  Sir  James  Campbell,  by  a  deed  of  settlement 
executed  on  his  marriage  with  Lady  D.  L.  Campbell,  had  vested  a 
fund  in  two  trustees,  A.  and  B.,  upon  trust  for  his  wife  for  life,  and 
after  her  decease  in  trust  for  the  sons  of  the  marriage  who  should 
attain  the  age  of  twenty-one  years,  and  daughters  who  should  at- 
tain twenty-one  years  or  marry :  with  a  proviso  that  the  persons 
to  be  appointed  guardians  of  the  children  by  his  will,  together 
with  the  trustees  of  the  settlement,  should  have  authority  to  apply 
the  interest,  and  also,  in  certain  cases,  part  of  the  capital,  of  the 
children's  presumptive  shares,  towards  their  maintenance  and  ad- 
vancement during  their  respective  minorities.  By  a  second  deed, 
executed  after  marriage.  Sir  James  Campbell  vested  another  fund 
in  two  other  trustees,  C.  and  D.,  but  upon  similar  trusts  to  those 
of  the  first  settlement ;  and  by  his  will,  after  maMng  some  specific 
bequests  to  his  wife,  he  bequeathed  his  property  to  A.,  B.,  and  C, 
upon  certain  trusts  for  the  benefit  of  his  children,  and  appointed 
A.,  B.,  and  C.  his  executors  and  guardians  of  his  infant  children, 
in  conjunction  with  their  mother.  After  the  death  of  Sir  James 
Campbell,  Lady  D.  L.  Campbell,  the  wife,  together  with  the  chil- 
dren of  the  marriage,  filed  a  bill  against  A.,  B.,  C,  and  D.,  for  the 
accounts  and  administration  of  the  property  comprised  in  the  two 
deeds  and  will,  to  which  bill  a  joint  demun-er  was  put  in  by  A.,  B., 
and  C,  on  the  ground  of  multifariousness.  The  demurrer  was, 
however,  overruled,  upon  argument,  by  Sir  Lancelot  Shadwell  V. 
C,  and  afterwards  by  Lord  Cottenham  upon  appeal :  his  Lordship 
being  of  opinion,  that  the  result  of  the  principles  to  be  extracted 
from  the  cases  was,  that  where  there  is  a  common  liability  and  a 
common  interest,  the  common  UabiUty  being  in  the  defendants, 

1  Where  the  purpose  of  the  bill  was  to  ants  is  a  necessary  party  to  some  part  of 

enable  the  plaintiff  to  obtain  satisfaction  of  the  case  stated.    In  such  case. neither  of 

a  judgment  at  Law  out  of  the  property  of  .  the  defendants  can  demur  for  multifarious- 

his  debtor,  one  of  the  defendants;  and  to  ness,  or  for  misjoinder  of  causes  of  action, 

this  end  the  plaintiff  sought  to  remove  out  in  some  of  which  he  has  no  interest." 

of  his  way  certain  fraudulent  conveyances  Wiiy  v.  Bragaw,  1  C.  E.  Green  (N.  J.), 

and  incumbrances,  and  to  bring  within  the  213, 216 ;  Randolph  v.  Daly,  1  C.  E.  Green 

reach  of  his  judgment  equitable  interests  (N.  J.),  313;  see  Boyd  v.  Hoyt,  5  Paige, 

which  were  not  the  subjects  of  execution  78;  Brinkerhoff ».  Brown,4,Iohn.  Ch.  671; 

at  law,  it  was  held  to  be  no  objection  that  Fellowes  v.  Fellowes,  4  Cowen,  682 ;  Story 

one  or  more  of  the  defendants,  to  whom  Eq.  PI.  §  271,  b. ;  Hicks  v.  Campbell,  i  C. 

pans  ofthe  property  had  been  fraudulently  E.  Green  {N.  J),  183;  Coleman  ».  Barnes, 

conveyed,  had  nothing  to  do  with  other  5  Allen,  374 ;  Cuyler  V.  Moreland,  6  Paige, 

fraudulent  transactions.  Chancellor  Green  273;   liichards  v.  Pierce,  62  Maine,  660; 

said :    "  The  case  against  the  debtor  is  so  Chase  v.  Searls,  46  N.  H.  511,  619,  et  seq. ; 

entire    that  it   cannot  be  prosecuted  in  Morton  v,  Weil,  33  Barb.  30. 
several  suits,  and  yet  each  of  the  defend- 


MATTER   OF   THE   BILL. 


339 


and  the  common  interest  in  the  plaintiffs,  different  grounds  of 
property  may  be  united  in  the  same  record.^ 

It  should  be  noticed  here,  that  where  the  right  of  a  person  to 
call  upon  the  Court  for  specific  relief  against  another  is  so  in- 
cumbered that  he  cannot  assert  his  own  right  till  he  has  got  rid  of 
that  incumbrance,  he  cannot  include  the  object  of  getting  rid  of 
the  incumbrance,  in  a  suit  for  the  specific  relief  which,  but  for  that 
incumbrance,  he  would  be  entitled  to  ;  and  that,  if  he  attempt  to 
do  so  by  the  same  suit,  his  bill  will  be  multifarious.  Thus,  it  was 
held  by  Lord  Eldon  that,  when  a  bill  is  filed  for  specific  perform- 
ance, it  should  not  be  mixed  up  with  a  prayer  for  relief  against 
other  persons  claiming  an  int^est  in  the  estate  :  and  that,  if  there 
is  a  title  in  other  persons  which  the  plaintiff  is  bound  to  get  in,  he 
should  file  a  bill  for  specific  performance  only,  and  should  fortify 
the  defect  in  his  title,  by  such  means  as  he  can,  so  as  to  be  enabled 
to  complete  it  by  the  time  when  the  contract  will  have  to  be  en- 
forced.^ 

The  principle  which  renders  it  improper  to  mix  up,  in  the  same 
bill,  demands  against  different  persons  arising  out  of  distinct  trans- 
actions, renders  it  improper  to  include  in  one  suit  separate  infringe- 
ments of  the  same  patent,  by  different  defendants  ; "  and  for  the 
same  reason,  where  a  copyright  has  been  infringed,  bills  must  be 
filed  against  each  bookseller  taking  spurious  copies  for  sale.*  And 
so,  joint  and  separate  demands  cannot  be  united  in  the  same  bill ;  ^ 


1  See  1  M.  &  C.  623.  A  bill  is  not  mul- 
tifarious which  unites  several  matters  dis- 
tinct in  themselves,  but  which  together 
make  up  the  plaintiff's  Equity,  and  are 
necessary  to  complete  relief;  nor,  on  the 
ground  of  misjoinder  of  several  'plaintiffs, 
where  either  of  them  would  not  be  entitled 
to  proceed  separately  for  relief  without 
making  the  others  defendants.  Hicks  v. 
Campbell, 4 G.E.  Green  (N.  J.),  183;  Ken- 
nebec and  Portland  R.R.  Co.  v.  Portland 
and  Kennebec  R.K.  Co.,  64  Maine,  173; 
see  Coleman  v.  Barnes,  5  Allen,  374;  Skeel 
11.  Spraker,  8  Paige,  182  j  Myers  v.  United 
Guarantee,  &c.  Co.,  7  De  G.,  M.  &  G.  112. 

2  Mole  V.  Smith,  Jao.  494;  Mason  ». 
Franklin,  1  Y.  &  C.  C.  C.  239,  241 ;  see 
also  Whaley  d.  Diiwson,  2  Sch.  &  Let'.  867 ; 
and  ante,  p.  230,  23 1 ;  Story  Kq.  PI.  §  272 ; 
■Whitten  D.  Whitten,  36  N.  H.  326.  So  a  ' 
bill  by  a  mortgagee  against  the  mortgagor, 
and  an  adverse  claimant  of  the  land  would 
be  multifarious.  Biinks«.  Walker, 2  Sandf. 
Ch.  344.  A  bill  alleging  that  the  plaintiff 
and  one  of  the  defendants  were  copartners, 
and  praying  for  a  settlement  of  the  copart- 
nership concerns;  and  alleging  a  fraudu- 
lent sale  of  all  the  property  of  the  firm  by 
the  said  defendant  to  a  third  party,  who 
was  the  other  defendant,  and  praying  that 
such  sale  may  be  declared  void,  is  bad  for 
multifariousness.  Sawyer  v.  Noble,  55 
Maine,  227. 


*  The  plaintiff  should  not,  however,  file, 
an  unnecessary  number  of  bills;  if  he  does, 
the  Court  will  consolidate  the  suits,  or 
make  some  equivalent  order;  see  Koxwell 
■0.  Webster,  10  Jur.  N.  S.  137;  12  W.  K.' 
186,  L.  C;  2  Dr.  &  Sm.  250;  9  Jur.  N.  S. 
1189. 

4  Dillv  V.  Doig,  2  Ves.  J.  486 ;  Story  Eq. 
PI.  §§  277,  278. 

5  Harri.xon  v.  Hogg,  ib.  323,  328;  Swift 
■B.  Eckford,  6  Paige,  22;  Storv  Eq.  PI. 
§§  271,  279;  McLellan  v.  0.<borne,  51 
Maine,  118, 120;  Emaris  v.  Kmans,  2  Beas- 
ley  (N.  J.),  205.  Thus  a  bill  praying  for 
au  account  of  two  distinct  firms,  made  up, 
ID  pid't,  of  the  same  persons,  was  held  bad 
for  multifariousness.  Griffin  w.  Merrill,  10 
Md.  264.  So  where  three  persons  had  suc- 
cessively withdrawn  from  a  firm,  reducing 
the  number  from  five  to  two,  a  bill  praying 
for  an  account  and  settlement  ot  the  part- 
nership concerns  for  the  whole  time,  was 
held  to  be  bad  for  multifariousness,  and 
was  dismissed.  White  v  White,  5  Gill, 
359.  So  a  prayerin  a  bill  by  one  of  several 
part-owners  of  a  vessel  against  other  part- 
owners,  who  became  such  at  sdveral  dif- 
ferent times,  for  an  afcount,  during  that 
period  of  time  when  all  were  owners,  was 
held  correct;  if  the  prayer  were  not  thus 
limited,  the  bill  would  be  bad  for  mul- 
tifariousness. McLellan  v.  Osborne,  51 
Maine,    118;    see   Latting    i;    Latting,  4 


Ch.  VI.  §  4. 


Plaintiff, 
entitled  to 
specific  relief 
were  an 
incumbrance] 
got  rid  of, 
cannot  in- 
clude both 
objects  in 
same  suit. 


Bill  for  m- 
fringement  of 
patent,  can- 
not include 
infringement 
by  different 
defendants. 

Joint  and 
several  de- 
mands cannot 
be  united.. 
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Ch.  VI.  §  4.    and  although  the  defendants  may  be  liable  in  respect  of  every  one 

■ y—"    of  the  demands  made  by  the  bill,  yet  they  may  be  of  so  dissimilar 

a  character  as  to  render  it  improper  to  include  them  all  in  one  suit. 
The  objection,  in  these  cases,  is  more  strictly  called  misjoinder,  and 
has  been  before  alluded  to  in  the  quotation  from  Lord  Cottenham's 
judgment  in  Campbell  v.  Mackay :  where  his  Lordship  observes,  that 
the  distinction  between  misjoinder  and  multifariousness  is  clearly 
exhibited  in  the  case  of  Ward  v.  TJie  Duke  of  Northumberland} 
"  In  that  case,"  said  his  Lordship,  "  the  plaintiff  had  been  tenant 
of  a  colliery  under  the  preceding  Duke  of  Northumberland,  and 
continued  also  to  be  tenant  under  his  son  and  successor,  the  then 
Duke ;  and  he  filed  a  bill  against  the  then  Duke  and  Lord  Bever- 
ley, who  were  the  executors  of  their  father,  seeking  relief  against 
them  in  respect  of  transactions,  part  of  which  took  place  in  the 
lifetime  of  the  former  Duke,  and  part  between  the  plaintiff  and  the 
then  Duke  after  his  father's  decease.  To  this  bill  the  defendants 
put  in  separate  demurrers,  and  the  forms  of  the  two  demurrers, 
which  were  very  different,  clearly  illustrate  the  distinction  above 
adverted  to.  The  Duke  could  not  say  there  was  any  portion  of 
the  bill  with  which  he  was  not  necessarily  connected :  because  he 
was  interested  in  one  part  of  it  as  owner  of  the  mine,  in  the  other 
as  representing  his  father.  But  his  defence  was,  that  it  was  im- 
proper to  join  in  one  record  a  case  against  him  as  representative  of 
his  father,  and  a  case  against  him  arising  out  of  transactions  in 
which  he  was  personally  concerned.^  The  form  of  his  demurrer 
was,  that  there  was  an  improper  joinder  of  the  subject-matters  of 
the  suit.  Lord  Beverley's  demurrer  again  was  totally  different :  it 
was  in  the  usual  form  of  a  demurrer  for  multifariousness,  and  pro- 
ceeded on  the  ground  that,  by  including  transactions  which  occur- 
red between  the  plaintiff  and  the  other  defendant  with  transactions 
between  the  plaintiff  and  the  late  Duke  (with  the  latter  of  jfhxdh. 
only  Lord  Beverley  could  have  any  concern),  the  bill  was  drawn 
to  an  unnecessary  length,  and  the  demurring  party  exposed  to  im- 
proper and  useless  expense.*  Both  demurrers  were  allowed,  and 
both,  it  may  be  said,  in  a  sense,  for  multifariousness ;  but  it  is  obvi- 
ous that  the  real  objection  was  very  different  in  the  two  cases.  In 
Harrison  v.  Sogg,*^  which  was  also  more  properly  a  case  of  mis- 
joinder, the  plaintiffs  endeavored  to  unite  in  one  record  a  demand 
in  which  all  the  plaintiffs  jointly  had  an  interest,  with  a  demand  in 
which  only  one  of  them  had  an  interest ;  and  the  demurrer  was 

Sandf.  Ch.  31;   as  to  suing  co-executors,  2  gee  Latting  «.  Latting,  4  Sandf.  Ch. 

separately    liable,    for   contribution,   see  31;  Van  Mater «.  Sickler,  1  Stockt.  (N.J.) 

Singleton  v.  Selwyn,  9  Jur.  N.  S.  1149 ;  12  483. 

W.  R,  98,  V.  C.  W. ;  Micklethwait  v.  Win-  »  See  Turner  v.  Amer.  Bapt.  Missionary 

Stanley,  13  W.  R.  210,  L.  J.J.  Union,  5  McLean,  344. 

1  2  Anst.  469,476 ;  see  Emans  v.  Emans,  *  2  Ves.  J.  323,  828. 
2  Beasley  (N.  J.),  205, 207 ;  Boyd  v.  Hoyt, 
6  Paige,  79. 
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allowed  upon  the  ground  that  the  subject-matters  were  such  as,  in    Ch.tl  §  4. 

the  opinion  of  the  Court,  ought  not,  according  to  the  rules  of  plead-  " > ' 

ing,  to  be  included  in  one  suit.^  In  Saxtoti  v.  Davis,"  the  suit 
prayed  an  account  against  the  representatives  of  a  bankrupt's  as- 
signees, and  against  Davis,  a  person  who  claimed  through  those 
assignees,  and  also  against  a  person  who  had  been  his  assignee 
under  the  Insolvent  Debtors'  Act ;  and  there  also  the  bill  was  held 
to  be  bad  for  multifariousness." " 

It  is  to  be  observed,  that  this  objection  will  only  apply  where  a  Bills  to  estab- 

plaintiff  claims  several  matters  of  different  natures  by  the  same  list  general 
x,  .,1  T     1  .  ...        rigat,  against 

bill ;  and  that  where  one  general  right  only  is  claimed  by  the  bill,  defendants 

though  the  defendants  have  separate  and  distinct  interests,  a  de-  df^Jj^ft 
murrer  will  not  hold.*    As  whe¥e  a  person,  claiming  a  general  right  interests: 
to  the  sole  fishery  of  a  river,  files  a  bill  against  a  number  of  persons  ^^.^  ^°^® 
claiming  several  rights  in  the  fishery,  as  lords  of  manors,  occupiers 
of  lands  or  otherwise  ;  ^  so,  in  a  bill  for  duties,  the  city  of  London  or  a  duty, 
was  permitted  to  bring  several  of  the  persons  before  the  Court, 
who  dealt  in  those  things  whereof  the  duty  was  claimed,  to  estab- 
lish the  plaintiffs'  right  to  it ;  °  and  where  the  lord  of  a  manor  filed  or  to  ascertain 
a  bill  against  more  than  thirty  tenants  of  the  manor,  fi'eeholders,     °"°  *"^°' 
copyholders,  and  leaseholders,  who  owed  rents  to  the  lord,  but  had 
confused  the  boundaries  of  their  several  tenements,  praying  a  com- 
mission to  ascertain  the  boundaries,  and  it  was  objected,  at  a  hear- 
ing, that  the  suit  was  improper,  as  it  brought  before  the  Court 

1  Story  Eq.  PL  §  279;  Boyd  i).  Hoyt,  5  the  several  plaintiffs,  though  distinct  and 
Paige,  65 ;  Larkins  v.  Biddle,  21  Ala.  252 ;  upon  distinct  conveyances,  are  yet  of  a 
EmansB.  Emans,  2Beasley  (N.  J.),  206.  similar  nature  against  the  same  defend- 

2  18  Ves.  72,  SO.  ants,  and  in  relation  to  the  same  sulject- 

3  1  M.  &  C.  619;  Story  Eq.  PI.  §§  276,  matter,  and  tlie  relief  prayed  is  in  cbarac- 
285,  530.  ter  the  same  to  all.  Kunkel  v.  Mark  ell,  26 
.  4  Ld.  Red.  182;  Bowers  ».  Keesecher,  9  Md.  390,  409;  see  Thomas  v.  Doub,  8  Gill, 
Iowa  (1  With.),  422;  Dimmock  v.  Bixby,  7;  Young  v.  Lyons,  8  Gill,  166;  Williams 
20  Pick.  368;  Sears  v.  Carrier,  4  Allen,  «.  West,  2  Md.  198;  Peters  v.  Van  Lear, 
341;  Tucker  w.  Tucker,  29  Miss.  (8  Jones)  4  Gill,  263,  264.  But  a  bill  is  held  bad 
350;  Chase  v  Searles,  45  N.  H.  519;  Bug-  for  multifariousness,  where  it  is  brought 
bee  «.  Sargent.  23  Mnine,  269;  Warren  V.  against  several  defendants,  seeking  redress 
Warren,  56  Maine,  367;  Foss  ».  Haj'nes,  for  injuries  arising  out  of  transactions  with 
31  Maine,  81 ;  Fellowes  v.  Fellowes,  4  them  separately,  at  different  times,  and  re- 
Cowen,  682;  Richards  v.  Pierce,  52  Maine,  lating  to  different  subjects.  Coe  W.Turner, 
562;  People  «.  Morrill,  28  Cal.  336 ;  Story  5  Conn.  86;  Marselis  d.  Morris  Canal,  &c. 
Eq.  PI.  §  278,  note;  Murray  v.  Hay,  1  1  Saxton  (N.  J.),  31;  Meacham  v.  Wil- 
Barb.Ch.  59;  Mix  v.  HotchkisB,  14  Conn.  liams,  9  Ala.  842;  Colhurn  v.  Bioughton, 
32;  Booth  v.  Stamper,  10  Geo.  109;  Nail  9  Ala.  351;  Hungerford  «.  Cushinp;,  8  Wis. 
V  Mobley.  9  Geo.  278;  Winslow  v.  Dnus-  332.  Unconnected  demands  against  dif- 
man,  18  Wis.  456;  see  Watson  a.  Cox,  1  ferent  estates  cannot  be  united  in  the  same 
Ired.  Eq.  389;  Stuarts.  C"lter,  4  Kand.  bill,  though  the  defen'lant  is  executor 
74;  Newland  v.  Rogers,  3  Barb.  Ch.  432;  of  both.  IJaniel  v.  Morrison,  6  Dana,  186; 
Robertson  «.  Stevens,  1  Ired.  Ch.  247;  Kay  ».  Jones,  7  J.  J.  Marsh.  37;  see  Mc- 
Walkup  V.  Zehring,  13  Iowa  (5  With.),  Cartney  v.  Calhoun,  11  Ala.  110. 

306;   Delafield  v.  Anderson,  7  Sm.  &  M.  5  Mavor  of  York  v.  Pilkington,  1  Atk. 

630;  Allen   v.  Montgomery  R.R.  Co.,  11  282,  cited  Ld.   Red.  162;    Smith  d.  Earl 

Ala.  437;  Scrimeger  v.  Buchannon,  3  A.  Brownliw,   L.  R.  9  Eq.   241;    Chase  v. 

K.  Mnrsh.  219;   Parish  V.  Sloan,  3  Ired.  Searles,  45  N.  H.  511,  521. 

Ch.  607;  Vaun  v.  Hargett,  2  Dev.  &  Bat.  6  City  of  London  v.  Perkins,  3  Bro.  P. 

Ch.  31.    Nor  will  the  objection  of  multi-  C.  ed.  Toml.  602. 

fariousness  prevail  where  the  interests  of 
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Ch.  VI.  §  4. 


or  for  tithes; 

but  objects 
must  be  of 
same  nature : 


but  bill 
against  one 
for  separate 
and  distinct 
causes,  is 
demurrable ; 


many  parties  having  distinct  interests,  it  was  answered  that  the 
lord  claimed  one  general  right,  for  the  assertion  of  which  it  was 
necessary  to  ascertain  the  several  tenements;  and  a  decree  was 
made  accordingly.^  Upon  the  same  principle  it  is,  that  one  suit  is 
entertained  for  tithes  against  several  parishioners.  Suits  of  this 
kind,  however,  must  all  be  for  objects  of  the  same  nature ;  and  if 
a  bill  is  filed  against  several  defendants  for  objects  of  a  different 
nature,  although  the  plaintiff  claims  them  all  in  the  same  character, 
it  will  be  multifarious ;  ^  thus,  if  a  parson  should  prefer  a  bill  against 
several  persons,  viz.,  against  some  for  tithes  and  against  others  for 
glebey  it  would  be  liable  to  demurrer ;  and  so,  if  the  lord  of  a  manor 
were  to  prefer  one  bill  against  divers  tenants  for  several  distinct 
matters  and  causes,  such  as  common,  waste,  several  piscary,  &c., 
this  would  be  wrong :  though  the  foundation  of  the  suit,  viz.,  the 
manor,  be  an  entire  thing.* 

It  is  to  be  remarked,  that  Lord  Redesdale  appears  to  confine 
the  meaning  of  multifariousness  to  cases  where  a  plaintiff  demands 
several  matters  of  difierent  natures  of  several  defendants  by  the 
same  bill;*  but  in  Attorney- General  v.  The  Goldsmiths^  Com- 
pany,^ Sir  Lancelot  Shadwell  V.  C.  said;  "I  apprehend  that, 
besides  what  Lord  Redesdale  has  laid  down  upon  the  subject, 
there  is  a  rule  arising  out  of  the  constant  practice  of  the  Court, 
that  it  is  not  competent,  where  A.  is  sole  plaintiff,  and  B.  is  sole 
defendant,  for  A.  to  unite  in  his  bill  against  B.  all  sorts  of  matters 
wherein  they  may  be  mutually  concerned."  If  such  a  mode  of 
proceeding  were  allowed,  we  should  have  A.  filing  a  bill  against 
B.,  praying  to  foreclose  one  mortgage,  and,  in  the  same  bill,  pray- 
ing to  redeem  another,  and  asking  many  other  kinds  of  reUef  with 


1  Magdalen  Coll.  v.  Athill,  cited  Ld.  Red. 
183. 

2  Weft  V.  Randall,  ?  Mason,  181;  Cam- 
bridge Water  Works  v.  Somerville  Dyeins; 
&c.  Co.,  14  Gray,  193;  Swift  v.  Eckford, 
6  Paige,  22. 

3  Bfrke  v.  HaiTis,  Hard.  337. 
*  Ld.  Red.  181. 

6  5  Sim.  670,  675;  and  see  Attorney- 
General  V.  The  Corporation  of  Carmarthen, 
G.  Coop.  30 ;  Attorney-General  v,  St.  Cross 
Hospital,  17  Beav.  435;  Hughes  v.  Cook, 
34  Beav.  407;  see  Stoiy  Eq.  PI.  §§  631; 
632,  633;  Kent  v.  Lee,  2  Sandf.  Ch.  105. 
A  bill  is  multifarious  which  seeks  to  re- 
deem a  mortjrage  of  an  entire  estate,  and 
a  subsequent  mortgage  by  one  tenant  in 
common  of  his  share  in  a  part  of  the  estate. 
White  V  Curtis,  2  Gray,  467.  But  a  bill  is 
not  necessarily  multifarious,  by  reason  of 
its  seeking  to  redeem  two  distinct  mort- 
gages of  different  parcels  of  real  estate,  or 
■  by  reason  of  its  seeking  specific  perform- 
ance of  distinct  contracts  relating  to  dif- 
ferent parcels  of  real  estate.  Robinson  v. 
Uuild,  12  Met.  323;  see  Holman  v.  Bank 


or  Norfolk,  12  Ala.  869.  Nor,  where  it 
seeks  to  foreclose  a  mortgage  of  land,  and 
to  redeem  a  prior  mortgage  of  one  of  the 
tracts  held  bv  one  of  the  defendants.  Bell 
V.  Woodward,  42  N.  H.  181.  A  bill  for  a 
general  account  and  settlement  of  a  co- 
partnership may  embrace  every  object 
necessary  to  the  complete  adjustment  of 
the  concern,  without  .being  objectionable 
for  multifariousness.  Wells  v.  Strange,  5 
Geo.  22;  see  Kent  v.  Lee,  2  Sandf.  Ch. 
105;  Tomlinson  V.  Claywell,  4  Jones  Eq. 
(N.  C.)  317. 

6  See  Story  Eq.  PI.  §  280;  Brvan  v. 
Blythe,  4  Blackf.  249;  White  v.  Curtis,  2 
Gray,  467;  Davoue  v.  Fanning,  4  John. 
Ch.  204;  Carmichael  v.  Bowder,  3  Howard 
(Miss.),  252;  Roberston  v.  Stevens,  1  Ired. 
Eq.  247;  Story  Eq.  PI.  §  282;  Lynch  v. 
Johnson,  2  Litt,  104.  Debt  and  detinue 
may  be  joined,  and  for  a  similar  reason,  a 
cluim  for  a  .specific  tract  of  lund,  and  for  a 
sum  of  money,  the  parties  being  the  same, 
may  be  united  in  the  same  suit  in  Chan- 
cery.   Whitney  v.  Whitney,  5  Dana,  329. 
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respect  to  many  other  subjects  of  complaint."     In  that  case,  the    Ch.  vi.  §  4. 

information  against  the  Company  stated,  that  there  was  a  charity   ' •r ' 

for  the  benefit  of  young  men,  being  free  of  the  Company,  atnd  then  as, bill  against 
alleged  that  divers  other  bequests  had  been  made  to  the  Company  for^°s«nct 
for  the  purpose  of  making  loans  to  young  men  for  their  advance-  charities, 
ment  in  business  or  life,  and  prayed  that  the  first-mentioned  char- 
ity, and  all  other  (if  any)  like  gifts  and  bequests  to  the  Company 
might  be  established,  and  that  the  due  performance  of  the  chari- 
table trusts  might  be  enforced  for  the  future ;  and  the  Vice-Chan- 
cellor,  upon  a  demurrer  being  put  in  to  the  information,  because  it 
was  exhibited  for  several  and  distinct  matters  which  ought  not  to 
be  joined  together  in  one  information,  held  the  information  to  be 
multifarious,  and  allowed  the  ^emurrer.^ 

It  should  be  noticed  that,  in  the  above  case,  there  was  nothing  unless  they 
in  the  information  to  show  that  the  character  of  the  bequests  was  ^^go"^"" 
homogeneous^  and  that  his  Honor  held,  that  if  there  had  been  any 
allegation  to  show  that  they  were  of  that  character,  although 
there  might  be  minute  differences  between  the  bequests,  they  might 
all  have  been  comprised  in  the  same  information.'^  Thus,  in  the 
case  of  Attorney- Genercd  v.  The  Merchant  Tailors'  Company,'' 
where  the  information  prayed  the  establishment  or  regulation  of  a 
great  number  of  different  charitable  gifts,  which  were  stated  in  the 
information  to  have  been  made  to  the  Company,  by  way  of  bequest 
or  otherwise,  on  trust  to  lend  out  the  same  to  freemen  of  the  Com- 
pany, or  upon  some  other  like  or  corresponding  trust,  for  the  benefit 
and  advancement  of  freemen  in  trade  or  business :  the  number  of 
charities  in  respect  of  which  the  relief  was  sought  by  the  information 
was  eight ;  but  as  they  were  to  be  applied  mainly  and  substantially 
for  the  same  objects,  and  it  appeared  upon  the  information  that, 
owing  to  the  minuteness  of 'the  sums,  each  of  them  could  not  be 
administered  as  the  donors  pointed  out.  Sir  Lancelot  Shadwell  V. 
C  thought  that  the  Court  ought,  at  the  hearing,  to  deal  with  them 
conjointly,  and  that  the  information  was  not  multifarious.*  On 
appeal.  Lord  Brougham  concurred  with  this  decision,  as  to  seven 
of  the  charities,  and  gave  leave  to  amend  the  bill  by  adding  parties 
or  waiving  relief  as  to  the  eighth.* 

From  the  above  cases  it  may  be  deduced,  that  a  plaintiff  cannot  Where  differ- 
join  in  his  bUl,  even  against  the  same  defendant,  matters  of  differ-  ^onwgene™ 
ent  natures,  although  arising  out  of  the  same  transaction ;  yet,  oas,  bui  not 
when  the  matters  are  homogeneous  in  their  character,  the  intro- 
duction of  them  into  the  same  bill  will  not  be  multifarious ;  and 

1  See  Story  Eq.  PI.  §§  532,  633.  land,  that  it  also  alleges  that  the  defendant 

2  See  5  Sim.  676.  purchased  the  hind  as  the  plaintiff's  agent, 

3  6  Sim.  288.  and  with  his  money,  and  therefore  holds. 
*  Story  Eq.  PI-  §  281.   It  is  no  objection  it  in  trust  for  the  plaintiff.      Gerrish  v. 

to  a  bill  in  Equity,  praying  for  the  specific       Towne,  3  Gray,  82. 
performance  of  an  agreement  to  convey  '  1  M.  &  K.  189, 192. 


multifarious. 
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Ch.  VI.  §  4    it  is  to  be  observed,  that  this  distinction  will  not  be  affected  by 

" r ■   the  circumstance  of  the  plaintiff  claiming  the  same  thing  under 

Plaintiff  may  distinct  titles,  and  that  the  statement  of  such  different  titles  in  the 

rigM  by'dif-    same  bill  will  not  render  it  multifarious.^    Thus,  where  a  bUl  was 

ferent  tittes.     filed  for  tithes  by  the  rector  of  a  parish  in  London,  in  which  the 

title  was  laid  under  a  decree  made  pursuant  to  the  37th  Hen. 

VIII.  c.  12,  by  which  payment  of  tithes  was  decreed  in  London  at 

*the  rate  of  2s.  Qd.  in  the  pound  on  the  rents,  with  a  charge  that, 

in  case  such  decree  should  not  be  deemed  binding,  the  plaintiff 

was  entitled  to  a  similar  payment,  under  a  previous  decree,  made 

in  the  year  1535,  and  confirmed  by  the  same  Act ;  and  in  case 

neither  of  the  said  decrees  were  binding,  the  bill  charged  that  the 

plaintiff  was  entitled,  by  ancient  usage  and   custom  from  time 

immemorial,  to  certain  dues  and  oblations  calculated  according  to 

rent  at  2s.  9cl.  in  the  pound :  a  demurrer  for  multifariousness  was 

overruled.^ 

Bin  by  sev-         As  a  bill  by  the  same  plaintiff  against  the  same  defendant'  for 

Smmg'dis-    different  matters  would  be  considered  multifarious,  so,  a  fortiori, 

tinct  rights,  IS  -vpould  a  bill  by  several  plaintiffs,  demanding  distinct  matters, 

as,  purchasers  ^g^i^st  the  same  defendants.^    Thus,  if  an  estate  is  sold  in  lots 

of  different      to  different  purchasers,  the  purchasers  cannot  join  in  exhibiting 

auction'^''        0^16  bill  against  the  vendor  for  a  specific  performance;  for  each 

party's  case  would  be  distinct,  and  there  must  be  a  distinct  bUl 

or  heir  and      upon  each  contract.^    Upon  the  same  principle,  where  the  heir 

next  of  kin,  j.  i      j 

1  Neither  is  a  bill  multifarious  where  its  s  Jones  ».  Garcia  del  Rio,  T.  &  K.  297, 
allegations  all  relate  to  one  transaction,  301;  see  Fniley  «.  Harrison,  5  J.  J.  Marsh, 
between  the  same  parties,  to  one  and  the  158;  Kay  v.  Jones,  7  J.  J.  Marsh.  37;  Al- 
same  subject-matter  and  the  same  injury,  len  v.  Miller,  4  Jones  Eq.  (N.  C.)  146;  Mix 
although  it  may  pray  for  two  different  v.  Hotchkiss,  14  Conn.  32  ;  Kennedy  «. 
methods  of  relief  against  that  injury.  Kennedy,  2 Ala.  571;  Armstrongs.  Athens 
Wells  V.  Bridgeport  &c.  Co.,  30  Conn.  Co.,  10  Ohio.  235;  Ohio  v.  Ellis,  10  Ohio, 
316.  Nor  is  a  bill  multifarious  because  466;  Marshall «.  Means,  12  Geo.  61;  Aj'- 
several  grounds  are  set  out  to  show  the  ers  v.  Wright,  8  Ired.  Eq.  229.  But  a 
plaintiffs  right  to  the  relief  sought.  Cauley  widow,  who  is  administratrix  of  her  hus- 
V.  Lawson,  5  Jones  Eq.  N.  G.  132.  band's  estate,  and  brings  a  bill  in  Equity 

Where   the  transactions    charged   are  to  redeem  real  estate  mortgaged  by  him 

parts  of  a  series  of  acts,  all  tending  to  de-  does  not  make  the  bill  multifarious,  by 

feat  the  piaintift's  remedy  at  Law, -they  therein  claiming  to  maintain  her  suit  in 

may  properiy  be  united  in  the  same  bill.  both  capacities.  Robinson  ».  Guild,  12  Met. 

Randolph  v.  Daly,  1  C.  E.  Green  (N  J.),  323;  see  Fairiv  v.  Priest,  3  Jones  Eq.  (N. 

313;  Kennebec  and  Portland  R.R.  Co.  v.  C.)  21.    One  tax-payer  of  a  school  district 

Portland  and  Kennebec  R  R.  Co.,  54  Maine,  cannot  sue  in  behalf  of  himself  and  of  the 

173.    A  bill  brought  by  an  insurance  com-  other  tax-pavers  of  the  district,  to  restrain 

pany,  prayms;  that  a  policy  of  insurance,  the  sale  of  their  real  estate  for  the  purpose 

which  has  been  obtained  from  them  by  of  collecting  a  delinquent  tax  assessed  to 

fraud,  may  be  delivered  up  to  be  cancelled,  pay  certain  judgments  against  the  district, 

and  also  that  a  commission  may  issue  for  and  to  have  the  judi'nienfs  declared  void 

the  examination  of  witnesses,  i.s  not  mul-  on  the  ground  that  they  were  obtained  oii 

tifarious.     Commercial  Mut.  Ins.  Co.   v.  illegal  and  void  school  orders,  &c.    Each 

McLoon,  14  Allen,  351  tax-payer  desiring  the  relief  sought,  must 

2  Owen  V.  Nooin,  IM'Lel.  238;  13  Pri.  bring  his  general  action.  Newcorab  v. 
478;  and  see  Boyd  v.  Moyle,  2  Coll.  316,  Horton,  18  Wis.  566. 

323;  where  a  bill  to  restrain  two  actions  i  Hargreaves  v.  Wright,  10  Hare   Ap 

relating  to  the  same  matter  was  held  not  56 ;  Story  Eq.  PI.  §  272,  and  notes;  and 

„  v^  ?"ji"I?"™* !  *^^  *'*"  Davis  V.  Cripps,  see  Hudson  v.  Maddison,  12  Sim.  416  418  ■ 

2  Y.  &  C.  C.  C.  430,  434.  6  Jur.  1194,  which  was  the  case  of  k  bill 
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and  next  of  kin  of  an  intestate,  who  was  an  infant,  was  joined    Ch.TI.  §4 

with  his  sister,  who  was  the  other  next  of  kin,  as  plaintiff  in  a  bill  ' ^ ' 

against  the  widow,  who  had  taken  out  administration  to  the  intes-  for  real  and 
tate's  effects,  and  had  also  taken-  possession  of  the  real  estate,  as  eBSte!"' 
guardian  to  the  infant  heir,  for  an  account  both  of  the  real  and 
personal  estate,  Sir  Lancelot  Shadwell  V.  C.  allowed  a  demurrer 
for  multifariousness,  on  the  ground  that  the  intei-ests  in  the  real 
and  personal  estate  were  distinct  from  each  other.^    But  it  has  'Not  necessary- 
been  decided,  that  a  bill  does  not  become  multifarious  because  all  '^a'ntJffg'^e 
the  plaintiffs  are  not  interested  tq  an  equal  extent ;  as  in  Knye  v.  equally 
Moore^  where  a  bill  was  filed  by  a  woman  and  her  children  to  "''"^^     • 
compel  the  delivery  up  of  a  deed,  by  which  the  defendant  had 
made  a  provision  for  the  womin  (-with  whom  he  had  cohabited),- 
and  her  children,  and  which  had  been  executed  in  pursuance  of  an 
agreement,  whereby  he  was  bound,  besides  the  execution  of  the  . 
deed,  to  pay  to  the  woman  an  annuity  for  her  life,  an  account  of 
which  was  also  sought  by  the  bill :  it  was  objected,  upon  demuiTer, 
that  the  bill  was  multifarious,  because,  besides  seeking  the  per- 
formance of  the  agreement  under  which  the  mother  alone  was 
entitled,  it  joined  to  that  the  claim  for  the  deed,  in  which  she  was 
interested  jointly  with  her  children ;  but  Sir  John  Leach  V.  C. 
thought  that,  the  whole  case  of  the  mother  being  properly  the 
subject  of  one  bill,  the  suit  did  not  become  multifarious  because 
all  the  plaintiffs  were  not  interested  to  an  equal  extent.' 

And  so,  where  several  persons  claim  under  one  general  right,  several  may 
they  may  file  one  bill  for  the  establishment  of  that  right,  without  '=i«'™  ^t^Asx 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although  right; 
the  title  of  each  plaintiff  may  be  distinct ;  *  thus,  in  Powell  v.  The  ' 

by  several  persons  to  restrain  a  nuisance;  Aeklom,  ib.  331 ;  Exeter  College  v.  Row- 
see,  ho-wever,  Pollock  i).  Lester,  11  Hare,  land,  6  Mad.  94;  see,  however,  Sanders  v, 
266,  where  it  was  held  that,  ia  a  similar  Kelsey,  10  Jur.  833,  V.  C.  E.  ;  Innes  v, 
case,  it  was  no  misjoinder,  and  within  the  Mitchell,  4  Drew.  57;  3  Jur.  N.  S.  756; 
provisions  of  15  &'l6  Vic.  c.  86,  §  49.  But  Thomas  ».  Rees,  1  Jur.  N.  S.  197,  M.  R. ; 
where  an  administrator  has  collusively  Allen  «.  Miller,  4  Jones  Eq.  (N.  C.)  146. 
sold  separate  lots  to  separate  purchasers  ^  1  S.  &  S.  61,  64. 
at  the  same  sale,  a  bill  against  all  the  pur-  ^  See  observations  on  this  case  in  Dunn 
chasers  is  not  multifarious.  Forniquet  v.  v.  Dunn,  2  Sim.  231. 
Forstall,  34  Miss.  (5  George),  87;  see  *  Story Eq. PI. §279 a;  Shields!). Thom- 
Coleman  «.  Barnes,  5  Allen,  374;  Tucker  as,  18  How.  U.  S.  253.  Where  a  hill  in 
V.  Tucker,  29  Mis.  (8  Jones)  350  ;  Gaines  Equity,  by  several  plaintiffs,  to  enjoin  a 
V,  Chew,  2  How.  U.  S.  619;  Williams  v.  nuisance,  contained  also  a  prayer  itor  an 
Keel,  10  Rich.  1  Eq.  (S.  C.)  338;  Bray  v.  account  and  compensation  for  the  damage 
Thatcher,  28  Miss.  (7  Jones)  129.  A  bill  to  each  complainant  respectivelj',  it  was 
to  have  certain  notes  delivered  up  and  held,  that  multifarious  relief  could  not  be 
cancelled,  the  notes  being  all  made  by  the  granted  as  prayed  for;  but  that  the  objec- 
plaintiff,  and  payable  to  the  same  party,  is  tion  might  be  obviated  by  striking  out  the 
not  multifarious,  for  joining  as  respondents'  prajrer  for  an  account  of  the  damage  to  the 
the  several  persons  holding  these  notes.  plamtiffs  respectively.  Murray  v.  Hay,  1 
Garrett  v.  Mississippi  &  Ala.  ER.  Co.,  1.  Barb.  Oh.  69;  Brady  v.  Weeks,  3  Barb.  % 
Freeman  Ch.  70;  see  Sears  v.  Carrier,  4  (S.  C.)  157.  So  in  other  eases,  where  all 
Allen,  339;  Bartee  v.  Tompkins,  4  Sneed  the  plaintiffs  are  interested  in  the  principal 
(Tenn. ),  623 ;  Halstead  v.  Shepard,  23  Ala.  matter  stated  in  the  bill,  but  the  bill  states 
658;  Martin  ».  Martin,  13  Mis.  36.  a  distinct  ground  for  the  interference  of 
1  Dunn  V.  Dunn,  2  Sim.  329 ;  Maud  v.  Equity,  which  oonoerns  only  one  of  the 
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Ch.  VI.  §  4. 
■ ^ ^ 


as  in  bill  of 
peace. 


Multifarious- 
,  ness  ma}'  be 
objected  to  by 
denmrrer  or 
answer,  but 
not  at  the 
hearing, 


except  by  the 
Court. 


Earl  of  Powis,^  where  the  freehold  tenants  of  a  lordship  having 
rights  of  common  over  certain  lands,  the  lord  approved  parts  of 
the  common  lands  and  granted  them  to  other  persons,  but  the 
tenants  prostrated  the  fences,  upon  which  actions  of  trespass  were 
brought  against  them,  and  they  filed  a  bill  in  the  Court  of  Exche- 
quer, in  the  nature  of  a  bill  of  peace,  against  the  lord  and  his 
grantees,  to  be  quieted  in  the  enjoyment  of  their  commonable 
"rights,  a  general  demurrer  was  overruled:  the  Court  being  of 
opinion,  that  the  objection  that  the  plaintiffs  might  each  have  a 
right  to  make  a  separate  defence  to  the  actions  at  Law,  was  not 
valid,  as  there  was  one  general  question  to  be  settled,  which 
pervaded  the  whole. 

•  The  proper  way  in  which  to  take  advantage  of  multifariousness 
in  a  bill  is  .by  demurrer ; "  and  it  is  too  late  to  object  to  a  suit, 
on  that  ground,  at  the  hearing.*  It  seems,  however,  from  the 
report  of  the  judgment  of  Sir  John  Leach  M.  R.  in  Greenwood  v. 
ChurchiU,*  that  the  objection  may  be  taken  by  answer,^  and  that 
though  the  defendants  are  precluded  from  raising  the  objection 
at  the  hearing,  the  Court  itself  will  take  the  objection,  if  it  thinks 
fit  to  do  so,  with  a  view  to  the  order  and  regularity  of  its  pro- 
ceedings.^ 


plaintiffs,  if  tliere  is  no  prayer  for  relief 
touching  this  latter  matter,  the  bill  is  not 
multifarious.  Judson  v.  Toulmin,  9  Ala. 
•  662  ;  Davis  v.  Miller,  4  Jones  Eq.  (N.  C.) 
447. 

1  1  Y.  &  J.  159;  see  Cornwelli).  Lee,  14 
Conn.  624. 

2  For  form  of  demurrer,  see  Vol.  III. 

8  Ward  V.  Coolie,  5  Mad.  122  ;  Wvnne 
V.  Callander,  1  Euss.  293,  296;  Powell  v. 
Cockerell,  4  Hare,  657,  562;  Story  Eq.  PI. 
§  284,  a.  It  is  held,  in  the  following  cases, 
that  advantage  must  be  taken  of  multifari- 
ousness bv  demurrer.  Bryan  v.  Blythe,  4 
Blackf.  249;  Grove  v.  Fresh,  9  Gill  &  J. 
281;  Thurman  v.  Shelton,  10  Yerger,  383 ; 
Luckett  V.  White,  10  Gill  &  J.  480; 
Bell  D.  Woodward,  42  N.  H.  181,  189;  see 
Avery  v.  Kellogg,  11  Conn.  562;  Moreau  v. 
Saffarans,  3  Sneed  (Tenn.),  595 ;  Redmond 
V.  Dana,  3Bosw.  (N.Y.)615.  Filing  an  an- 
swer and  going  info  an  exn  mination  of  tes- 
timony as  to  the  merits  of  the  whole  matter 
in  controver.«y,  is  a  waiver  of  the  objection. 
Gibbs  V.  Clagett,  2  Gill  &  J.  14  ;  but 
see  Murdock  v.  Ratcliff,  7  Ohio,  119;  Nel- 
son V.  Hill,  5  Hnw.  U.  S.  127;  Wellborn  v. 
Tiller,  10  Ala.  305;  Veghte  j).  The  Raritan 
Water  Power  Co.,  4  C.  E.  Green  (N.  J.), 
142,  144,  145.  In  Oliver  v.  Piatt,  8  How. 
U.  S.  333.  412,  it  was  held,  that  the  objec- 
tion of  multifariousness  cannot,  as  a  mat- 
ter of  right,  be  taken  by  the  parties  except 
on  demurrer,  plea,  or  answer  ;  if  not  so 
taken,  it  must  be  regarded  as  waived. 
Wilson .«.  Lvnt,  30  Barb.  (N.  Y.)  124;  Ab- 
bot V.  Johnson,  32  N.  H  9;  Veghte  v.  The 
Earitan  Water  Power  Co.,  4  C.  E.  Green 


(N.  J.),  142;  Bell  v.  Woodward,  42  N.  H. 
181,  193.  A  demurrer  to  a  bill  for  multi- 
fariousness goes  to  the  whole  bill.  Boyd 
V.  Hoyt,  5  Paige,  65 ;  Mcintosh  v.  Alexan- 
der, 16  Ala.  87;  White  v.  White,  6  Gill, 
359;  Bell  v.  Woodward,  42  N.  H.  181,193. 
To  a  bill  to  foreclose  a  mortgage  of  land, 
and  to  redeem  a  prior  mortgage  of  one  of 
the  tracts,  held  by  one  of  the  defendants,  a 
plea  was  filed  that  the  plaintiff's  mortgage 
did  not  cover  the  tract  which  was  sought 
to  be  redeemed,  and  the  bill  was  therefore 
multifarious.  It  was  held  that  the  facts, 
if  well  pleaded  and  established  by  the 
proof,  showed  the  bill  to  be  defective  on 
the  ground  of  multifariousness.  Bell  v. 
Woodward,  42  N.  H.  181.  As  to  the  effect 
of  an  answer,  denying  all  the  allegations 
of  the  bill  relating  to  the  matter  of  the 
plea,  upon  the  plea,  see  Bells.  Woodward, 
supra. 

4  1  M.  &  K.  559. 

6  Bell  V.  Woodward,  42  N.  H.  181, 189; 
Abbot  V.  Johnson,  32  N.  H.  9.  To  sustain 
a  demurrer  to  a  bill  for  multifariou-sness 
against  several  defendants,  it  is  not  neces- 
saiy  that  the  defendant  demurring  should 
so  far  answer  the  bill  as  to  deny  the  ordi- 
nary general  charge  of  combination.  Era- 
ans  v  Emans,  3  Beasley  (N.  J  ),  205,  207; 
see  Brookes  v.  Whitworth,  1  Mad.  86; 
Salvidge  v.  Hyde,  5  Mafl.  138. 

8  Greenwood  v.  Churchill,  1  M.  &  K. 
557 ;  Ohio  v.  Ellis,  10  Ohio,  456.  Where 
the  defendant  omits  to  demur  for  multi- 
fariousness, the  Court  may,  sua  sponie,  rake 
the  objection  and  di-miss  the  bill;  but  the 
Court  should  not  interfere  in  this  way 
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Scandal  and 
impertinence. 


Definition  of 
scandal. 


Great  care  must  be  taken,  in  framing  a  bill,  that  it  does  not  Ch.  VI.  §  i. 
contain  statements  or  cbajges  which  are  scandalous  or  imperti- 
nent:^ for,  if  it  does,  it  may  be  objected  to  by  the  defendant.^ 
Any  proceeding  before  the  Court  may  be  objected  to  for  scandal 
or  impertinence,  and  the  scandalous  matter  expunged :  with  costs 
to  the  party  aggrieved.' 

Scandal  consists  in  the  allegation  of  any  thing  which  is  unbe- 
coming the  dignity  of  the  Court  to  hear,  or  is  contrary  to  good 
manners,  or  which  charges  some  person. with  a  crime  not  necessary 
to  be  shown  in  the  cause :  *  to  which  may  be  added,  that  any  un- 
necessary allegation,  bearing  cruelly  upon  the  moral  character  of 
an  individual,  is  also  scandalous.^ 

There  are  many  cases,  howeSrer,  in  which,  though  the  words  in 
the  record  are  very  scandalous,  yet,  if  they  are  material  to  the 
matter  in  dispute,  and  tend  to  a  discovery  of  the  point  in  question, 
they  will  not  be  considered  as  scandalous :  ^  for  a  man  may  be 
stated  on  the  record  to  be  guilty  of  a  very  notorious  fraud,  or  a 
very  scandalous  action,  as  in  the  case  of  a  brokerage  bond,  given 
before  marriage,  to  draw  lq  a  poor  woman  to  marry ;  or  where  a 


Nothing 
material  is 
scandalous. 


when  the  trouble  and  expense  \>y  reason 
of  multifariousness  might  have  been  saved 
by  a  demurrer.  Chew  v.  Bank  of  Balti-  , 
more,  li  Md.  299;  Oliver  v.  Piatt,  3  How. 
U.  S.  333,  412 ;  Ohio  v  Ellis,  10  Ohio,  466 ; 
Story  Eq.  P).  §§  284  a,  271  note;  Hickman 
V.  Cooke,  3  Humph.  640  ;  Swavze  v. 
Swavze,  1  Stockt.  (N.  ,1.)  273;  Kockwell 
11.  Morgan,  2  Beasley  (N.  J.),  384,  386  ; 
Wales  V.  Newbould,  9  Mich.  45 ;  Emans  v. 
Emans,  1  McCarter  (N.  J.),  114.  But,  as 
stated  in  note  above,  the  objection  of  mul- 
tifariousness, when  apparent  on  the  face  of 
the  bill,  can,  in  general,  be  taken  only  by 
demurrer;  and  in  such  case  is  waived  by 
not  demurring  to  the  bill;  but,  if  it  be.not 
apparent  upon  the  bill,  it  is  open  to  the 
defendant  on  his  plea,  or  his  answer  made 
expressly  for  the  purpose  of  taking  advan- 
tage of  it.  Bell  V.  Woodward,  42  N.  H. 
181 ;  Veghte  «.  The  Raritan  Water  Power 
Co.,  4  C.  E.  Green  (N.  J.),  142,  145,  per 
Chancellor  Zabriskie ;  see  Wilson  v.  Ly nt, 
30  Barb.  (N.  Y.)  124  ;  Oliver  v.  Piatt,  3 
How.  U.  S:  S33;  Avery  v.  Kellogg,  11 
Conn.  562 ;  Cuyler  «.  Moreland,  6  Paige, 
273;  Luckett  V.  White,  10  Gill  &  J. 
480;  Thurman  v.  Shelton,  10  Yerger,  383; 
Buffalow  V.  Buffrtlow,  2  Ired.  Ch.  113; 
Grove  v.  Fresh,  9  Gill  &  .T.  280;  Gibbs  v. 
Cloyett,  2  Gill  &  J.  14;  Brvan  e.  Blythe, 
4  Blackf.  249;  Story  Eq.  PI.  284  a;  Veghte 
V.  The  Baritan  Water  Power  Co.,  4  C.  E. 
Green  (N.  J.),  142.  And  where  the  bill 
sets  forth  two  distinct  and  independent 
grounds  of  complaint,  the  objection  of 
multifariousness  is  obviated  by  the  remov- 
al of  one  of  those  grounds  by  the  defend- 
ant after  the  filing  of  the  bill  and  before 
answer.  Whitney  v.  Union  Railway  Co., 
11   Gray,  359;  see  Emaus  v.  Emans,   1 


McCarter  (N.  J.),  114;  Commercial  Mut. 
Ins.  Co.  V.  McLoon,  14  Allen,  351;  MoCabe 
V.  Bellows,  1  Allen,  269. 

1  See  26th  Equity  Rule  of  United  States 
Courts,  post,  326  note,  Ap. 

2  Ord.  VIII.  2,  XVI.  21. 

s  Erskinei).  Garihshore,  18  Ves.  114;  Ex  ■ 
.parte  Le  Heup,  ib.  221,  223;  see  Story  Eq. 
PI.  §  266  ;  Doe  v.  Green,  2  Paige,  349; 
Somers  v.  Torrey,  5  Paige,  64 ;  Powell  v. 
Kane,  5  Paige,  265  ;  The  Camden  and 
Amboy  E  R.  Co.  v.  Stewart,  4  C.  E.  Green 
(N.J.),  343,  346. 

4  Wyatt's  P.  R.  383. 

s  Per  Lord  Eldon,  in  Ex  parte  Simpson, 
15  Ves.  476;  and  see  Coffin  v.  Cooper,  6 
Ves.  514;  Atwool  v.  Ferrier,  1  W.  N.  276; 
14  W.  R.  1014,  V.  C.  W.  Facts  not  ma- 
terial to  the  decision  are  impertinent,  and, 
if  reproachful,  are  scandalous.  Woods  v. 
Morrell,  1  John.  Ch.  103. 

8  Story  Eq.  PI.  §  269.  Thus  a  state- 
ment in  an  answer,  introduced  to  show  the 
temper  with  which  a  bill  is  filed,  and  the 
oppressive  course  pursued  bj'  the  plaintifi', 
is  not  scandalous  or  impertinent,  inasmuch 
as  it  may  have  an  effect  on  the  costs. 
Desplaoes  v.  Goris,  1  Edw.  Ch.  350.  So  it 
has  been  held,  that  an  executor,  who  is 
called  to  account,  is  not  subject  to  an  ex- 
ception for  scandal  and  impertinence,  for 
saying  in  his  answer,  that  some  of  the 
property  is  withheld  from  him  under  a 
forged  deed  possessed  by  the  plaintiff;  for 
his  silence  might  prejudice  him  afterwards. 
Jolly  V.  Carter,  2  Edw.  Ch.  209;  see  So- 
mers !).  Torrey,  5  Paige,  54 ;  Rees  v.  Evans, 
Chancery,  N.Y.  Jan.  25, 1841,  cited  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  567,  note  (b)..  Perti- 
nent matter  cannot  be  scandalous.  Good- 
rich D.  Rodney,  1  Min.  195. 
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•  In  bill  to  re- 
move trus- 
tees, not 
scandalous 
to  impute 
corrupt  or 
vindictive 
motives ; 


tecus,  to  al- 
lege general 
malice  or 
personal  hos- 
tility; 


or  to  state 
particular 
acts  of 
immorality, 
which  may  be 
proved  under 
general 
charge. 


man  falsely  represents  himself  to  have  a  great  estate,  when  in  fact 
he  is  a  bankrupt ;  or  where  one  man  is  personated  for  another ;  or 
in  the  case  of  a  common  cheat,  gamester,  or  sharper  about  the 
town:  in  these,  and  many  other  instances,  the  allegations  may 
appear  to  be  very  scandalous,  and  not  fit  to  remain  on  the  records 
of  the  Court ;  and  yet,  perhaps,  without  having  an  answer  to  them, 
the  party  may  lose  his  right ;  the  Court,  therefore,  always  judges 
whether,  though  matter  be  prima  facie  scandalous,  it  is  or  is  not 
of  absolute  necessity  to  state  it ;  and  if  it  materially  tends  to  the 
point  in  question,^  and  is  become  a  necessary  part  of  the  cause, 
and  material  to  the  defence  of  either  party,  the  Court  never  looks 
upon  this  to  be  scandalous.^  Were  it  otherwise,  it  would  be  lay- 
ing down  a  rule  that  all  charges  of  fraud  are  scandalous :  which 
would  be  dangerous.'  Upon  this  principle,  therefore,  it  has  been 
determined,  that  if  a  bill  be  filed  by  a  cestui  que  trust  for  the  pur- 
pose of  removing  a  trustee,  it  is  not  scandalous  or  impertinent  to 
challenge  every  act  of  the  trustee  as  misconduct,  or  to  impute  to 
him  corrupt  or  improper  motives,  in  the  execution  of  the  trust,  or 
to  allege  that  his  conduct  is  the  vindictive  consequence  of  some 
act  on  the  part  of  the  cestui  que  trust,  or  of  some  change  in  his 
situation.*  It  is  to  be  observed,  however,  that  in  such  case  it 
would  be  impertinent,  and  might  be  scandalous,  to  state  any  cir- 
cumstance as  evidence  of  general  malice  or  personal  hostility, 
without  connecting  such  circumstance  with  the  acts  of  the  trustee 
which  are  complained  of:  because  the  fact  of  the  trustee  enter- 
taining general  malice  or  hostility  against  the  plaintifij  affords  no 
necessary  or  legal  inference  that  his  conduct  in  any  particular 
instance  results  from  such  motive. 

It  has  been  decided,  that,  under  a  general  charge  of  immorality, 
evidence  of  particular  instances  of  misconduct  may  be  introduced.* 
Where,  therefore,  such  evidence  can  be  made  use  of  under  the 
general  charge,  the  specific  instances  should  not,  if  it  can  be 
avoided,  be  introduced  into  the  bill ;  thus,  it  is  improper,  .in  a  suit 
which  is  founded  upon  the  want  of  chastity  in  a  particular  indi- 
vidual, as  in  cases  of  bills  to  set  aside  securities  given  turpi  con- 
sideratione,  to  charge  particular  instances  of  levity  which  might 
afiect  the  character  of  strangers,  and  to  fill  the  record  with  private 
scandal:  because  evidence  of  those  particular  instances  may  be 
given  under  the  general  charge.' 


1  Everett  v.  Prythergch,  12  Sim.  365, 
367;  B.  V.  W.,  31  Beav.  342;  S.  C.  nom. 
A.  V.  B.,  8  Jur.  N.  S.  1141;  Edmanda  v. 
Lord  Brougham,  1  W.  N.  67,  V.  C.  S.;  12 
Jur.  N.  S.  156,  V.  C.  S. 

2  Gilb.  For.  Rom.  207. 

8  Fenhoulet  v.  Passavant,  2  Ves.  S.  24. ' 
4  Earl  of  Portsmouth  v.  Fellows,  5  Mad. 


450;  and  see  Anon.,  1  M.  &  C.  78;  Lord 
St.  John  V.  Lady  St.  John,  11  Ves.  526, 
539 ;  Reeves  v.  Baker,  13  Beav.  436. 

5  See  Moores  v.  Moores,  1  C.  E.  Green 
(N.  J.),  275,  277. 

6  Whaley   v.  Norton,    1    Vern.    483  ; 
Clarke  v.  Periam,  2  Atk.  333,  837. 
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From  what  has  been   said  before,  it  may  be    collected  that,    Ch.  VI.  §  4. 

although  nothing  relevant  can  be  scandalous,  matter  in  a  bill  may  "^ y ' 

be  impertinent  without    being    scandalous.^     Impertinences   are  Definition  of 
described  by  Lord  Chief  Baron  Gilbert  to  be,  "where  the  records  ^pertinence, 
of  the  Court  are  stuffed  with  long  recitals,  or  with  long  digressions 
of  matter  of  fact,  which  are  altogether  unnecessary  and  totally 
immaterial  to  the  matter  in  question :  as  where  a  deed  is  unneces- 
sarily set  forth  in  hmc  verba."  ^ 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence,  how-  impertinence 
ever  gross  it  may  be,  is  a  ground  of  demurrer :  it  being  a  maxim  of  f  °^  muSet- 
pleading  that  utile  per  inutile  non  vitiatur."    Where,  however, 


'  Fenhoulet  v.  Passavant,  2  Vea.  S.  24^ 
Goodrich  v.  Kodney,  1  Min.  195 ;  Hood  v. 
Inman,  4  Jolin.  Oil.  437.  Impertinence  is 
the  introduction  of  any  matters  into  a  bill, 
answer,  or  other  pleading  or  proceeding  in 
a  suit,  which  are  not  properly  before  the 
Court  for  decision  at  any  particular  stage 
of  the  suit.  Story  Eq.  Fl.  §  266 ;  Wood  v. 
Mann,  1  Sumner,  506,  578  ;  see  the  26th 
and  27th  Equity  Kules  of  the  Supreme 
Court  of  the  United  States,  January  Term, 
1842,  in  Story  Eq.  PI.  §  266.  The  best 
test  to  ascertain  whether  matter  be  im- 
pertinent, is  to  try  whether  the  subject  of 
the  allegation  could  be  put  in  issue,  and 
would  be  matter  proper  to  be  given  in 
evidence  between  the  parties.  Woods  v. 
Morrell,  1  John.  Ch.  103.  The  Court  will 
not,  because  there  are  here  and  there  a  few 
unnecessary  words,  treat  them  as  imper-  ' 
tinent.  Story  Eq.  PI.  §  267;  Hawley  v. 
Wolverton,  5  Paige,  622.  A  bill  may 
contain  matter  which  is  impertinent,  with- 
out the  matter  being  scandalous ;  but  if,  in 
a  technical  sense,  it  is  scandalous,  it  must 
be  impertinent.  Story  Eq.  PI.  §  270; 
M'Intyre  v.  Trustees  of  Union  College,  6 
Paige,  239. 

All  exception  for  impertinence  will  be 
overruled  if  the  expunging  the  matter 
excepted  to  will  leave  the  residue  of  the 
clause  which  is  not  covered  by  the  excep- 
tion, either  false  or  wholly  unintelligible. 
M'Intyre  V.  Trustees  Union  College,  6 
Paige,  239. 

2  Gilb.  For.  Rom.  209 ;  and  see  Norway 
V.  Eowe,  1  Mer,  135;  Lowe  v.  Williams,  2 
S.  &  S.  574;  Bally  v.  Williams,  1  M'L.  & 
y.  334;  Slack  v.  Evans,  7  Pri.  278,  n. ; 
Gompertz  v.  Best,  1  Y.  &  C.  Ex.  114,  117; 
Byde  v.  Masterman,  C.  &  P.  265,  271;  5 
Jur.  643;  Attorney-General  v.  Eickards,  6 
Beav.  444,  449;  1  Phil.  383,  386;  7  Jur. 
362;  S.  C.  nom.  Eickards  v.  Attorney- 
General,  12  CI.  &  F.  30;  9  Jur.  383;  AJl- 
frey  v.  Allfrey,  14  Beav.  235;  15  Jur.  831 ; 
Goodrich  «.  Kodney,  1  Min.  195;  The  Cam- 
den and  Amboy  K.R.  Co.  v.  Stewart,  4  C. 
E.  Green  (N.  J.),  343.  All  matters  not 
material  to  tiie  suit,  or,  if  material,  which 
are  not  in  issue,  or  which,  if  both  material 
and  in  issue,  are  set  fortli  with  great  and 
unnecessary  prolixity,  constitute  imperti- 


nence. A  bill  in  Chancery,  like  a  declara- 
tion at  Law,  should  confine  its  statements 
to  such  facts  as  are  proper  to  show  that 
the  plaintiff  is  entitled  to  relief,  and  which, 
if  proved,  will  entitle  him  to  relief;  and 
should  not  set  out  the  evidence,  whether 
oral  or  written,  by  which  the  facts  are 
to  be  proved.  The  Camden  and  Amboy 
RE.  Co.  V.  Stewart,  4  C.  E.  Green  (N. 
J.),  343.  In  the  United  States  Courts, 
it  is  required  that  every  bill  shall  be 
expressed  in  as  brief  and  succinct  terms 
as  it  -reasonably  can  be,  and  shall  con- 
tain no  unnecessary  recitals  of  deeds,  doc- 
uments, contracts,  or  other  instruments, 
in  heeo  verba,  or  any  other  impertinent 
matter,  or  any  scandalous  matter  not  rele- 
vant to  the  suit.  If  it  does,  it  may  on  ex- 
ceptions be  referred  to  a  master  by  any 
judge  of  the  Court  for  impertinence,  or 
scandal,  and  if  so  found  by  him,  the  mat- 
ter shall  be  expunged  At  the  expense  of 
theplaintiff,  and  he  shall  pay  to  the  defend- 
ant all  his  costs  in  the  suit  up  to  that 
time,  unless  the  Court  or  a  judge  thereof 
shall  otherwise  order.  If  the  master  shall 
report  that  the  bill  is  not  scandalous  or 
impertinent,  the  defendant  shall  be  entitled 
to  all  costs  occasioned  by  the  reference. 
Equity  Rule,  26. 

In  New  Hampshire,  "Every  bill  and 
answer  shall  be  expressed  as  concisely 
as  may  be,  and  no  deed,  will,  agreement, 
or  other  writing  shall  be  set  forth  at  length, 
or  annexed  to  any  bill  or  answer,  but  so 
much  of  either  as  is  material,  and  no  more 
shall  be  inserted."  Rule  of  Chancery,  4, 
38  N.  H.  606.  "  The  idle  repetitions, '  j'our 
orator  further  complains,'  'your  orator 
further  showeth  to  your  Honors,'  and 
the  like,  in  bills ;  and  '  this  defendant,  fur- 
ther answering,  saith,'  and  the  like,  in  an- 
swers, shall  be  omitted.  Where  the  names 
of  parties  are  omitted,  they  shall  be  referred 
to  as  plaintiffs  or  defendants.^*  Eule  of 
Chancery  of  N.  H.  7. 

8  See  Broom's  Maxims,  602;  Story  Eq. 
PI.  §  269.  If  an  answer  contain  scanda- 
lous or  impertinent  matter,  it  will  be  re- 
ferred, in  order  that  it  may  be  expunged 
at  the  cost  of  the  party  filing  the  answer. 
Mason  v.  Mason,  4  Hen.  &  M.  414;  see 
Langdon  v.  Pickering,  19  Maine,  214.   The 
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how  taken 
advantage  of; 

old  practice ; 


present 
practice ; 
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impertinence 
abolished ; 
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casioned by  it 
may  be  im- 
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application; 


or  disallowed 
by  the  Court 
or  Judge, 
without  ap- 
plication. 


there  is  scandal  in  a  bill,  the  defendant  is  entitled  to  have  the 
record  purified  by  expunging  the  scandalous  matter ;  and  it  was 
formerly  the  same  -with  reference  to  impertinent  matter.  In  order 
that  this  might  be  done,  the  course  formerly  was  for  the  defendant 
to  move  the  Court  for  an  order  to  have  the  bill  referred  to  a  master 
to  report  whether  it  was  scandalous  or  impertinent.  This  refer- 
ence was  obtained  of  course,  and  being  general,  without  specify- 
ing the  particular  passages  objected  to,^  obviously  precluded  the 
party,  whose  pleading  was  alleged  to  be  scandalous  and  impertinent, 
from  exercising  any  judgment  upon  the  subject,  much  less  from 
submitting  to  have  the  objectionable  passages  expunged.  To 
remedy  this  it  was  provided  by  a  General  Order  of  the  Court,  that 
no  order  should  be  made  for  referring  any  pleading,  or  other 
matter  for  scandal  or  impertinence,  unless  exceptions  were  taken 
in  writing,  to  the  particular  passages  complained  of.^ 

The  practice  of  excepting  to  bills,  answers,  and  other  pro- 
ceedings for  impertinence  has  been  abolished :  *  the  Court  may, 
however,  direct  the  costs  occasioned  by  any  impertinent  matter 
introduced  into  any  proceeding,  to  be  paid  by  the  party  intro- 
ducing the  same,  upon  application  being  made  to  the  Court  for 
that  purpose:*  such  application  to  be  made  at  the  time  when 
the  Court  disposes  of  the  costs  of  the  cause  or  matter,  and  not  at 
any  other  time.^  The  Court  may  also,  without  any  application 
being  made,  declare  that  any  pleading,  petition,  or  affidavit,  is 
improper  or  of  unnecessary  length:  or  may  direct  the  taxing 
master  to  distinguish  what  part  thereof  is  improper,  or  of  unnec- 
essary length;^  and  in  like  manner,  the  Judge  may  disallow  im- 
pertinent or  unnecessary  matter  in  proceedings  in  Chambers ; '  in 


introduction  of  scandalous  and  imperti- 
nent matter  in  a  bill,  does  not  authorize 
nor  justify  similar  matter,  in  an  answer, 
tliough  introduced  to  meet  such  improper 
allegations  in  the  bill.  Such  matter  in  the 
bill  should  be  objected  to  by  the  defend- 
ants in  the  regular  way.  Langdon  v. 
Pickering,  19  Maine,  214 ;"  see  the  Uamden 
and  Amboy  K.E  Co.  v.  Stewart,  4  C.  E. 
Green(N.  J.),  348. 

1  Harr.  by  Newl.  43 ;  IT.  &  V.  519. 

2  38th  Ord.  May,  1845;  Sand.  Ord.  998; 
afterwards  the  23d  Ord.,  Nov.,  1850,  was 
substituted.  12  Beav.  xxvii.  The  ground 
of  this  order  is  substantially  covered  by 
the  27th  Equity  Rule  of  the  United  States 
Courts.  Exceptions  for  scandal  or  imper- 
tinence must  point  out  the  exceptionable 
matter  with  sufScient  certainty  to  enable 
the  adverse  party  and  the  officers  of  the 
Court  to  ascertain  what  particular  parts  of 
the  pleading  or  proceeding  are  to  be  strick- 
en out,  if  the  exceptions  are  allowed. 
Whitmarsh  v.  Campbell,  1  Paige,  645; 
Franklin  v.  Keeler,  4  Paige,  3S2  ;  see  also 


German  v.  Machin,  6  Paige,  288.  In 
Maine,  exceptions  for  scandal  and  imperti- 
nence may  be  taken  within  twenty  days 
after  service  of  the  bill.     Cliancery  Kule,'5. 

■  *  By  the  settled  practice  in  New  Jersey, 
exceptions  will  lie  lor  impertinence  in  a 
bill,  answer,  or  other  pleading,  and  in  in- 
terrogatories, depositions,  or  affidavits  in 
any  suit.  The  Camden  and  Ambov  R.R. 
Co.  V.  Stewart,  4  C.  E.  Green  (N.  J.),  343, 
344,  345.  But  the  rule  to  file  exceptions 
and  refer  them  to  a  master,  is  for  the  re- 
lief of  the  Court,  and  they  may  be  heard 
at  his  option  directly  by  the  Chancellors. 
Jbid. 

*  15  &  16  Vic.  0.  86,  §  17 ;  see  Dufour  ». 
Sigell,  4  De  G.,  M.  &  G.  520,  526. 

■«  Ord.  XL.  11. 

6  Ord.  XL.  9.  As  to  this  Ord.  see  Moore 
u.  Smith,  14  Beav  396;  Mayor  of  Berwick 
V.  Murray,  7  Ue  G.,  M.  &  G.  497;  8  Jur. 
N.  S.  1,  6;  Re  Farrington,  83  Beav.  346; 
and  for  form  of  Order  thereunder,  see  Se- 
ton  89,  No.  17. 

'  Ord.  XL.  10. 
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the  first  case,  the  Court  may  deal  with  the  costs  as  may  be  just ;  *  Ch.  YI.  §  4. 
and  in  the  second,  the  costs  occasioned  in  respect  of  the  matter  so 
disallowed  to  the  other  party  are  to  be  paid  by  the  party  on  whose 
behalf  the  proceeding  was  brought  in,  and  his  own  costs  in  respect 

thereof  disallowed.^    Exceptions  may  still  be  taken  to  pleadings.  Scandal  in 

and  other  matters  depending  before  the  Court,  for  scandal :  they  ■^^^^'beiire 

must  be  in  writing,  and  signed  by  counsel,^  and  describe  the  par-  the  Court 

ticular  passages  alleged  to  be  scandalous.*  Srepted  to; 

It  appears  to  have  been  formerly  the  opinion  that,  in  cases  of  court  itself 

scandal,  "the  Court  itself  was  concerned  to  keep  its  records  clean,  may  object  to 

.  .  _        ^       ,,  .        _,     scandalous 

and  without  dirt  or   scandal   appearing  thereon;  ^    and   m  Eac  matter. 

parte  Simpson,^  Lord  Eldon  said  that,  with  reference  to  the  sub- 
ject of  scandal  in  proceedings,  either  in  causes  or  in  bankruptcy, 
he  did  not  think  that  any  application  by  any  person  was  neces- 
sary ;  and  that  the  Court  ought  to  take  care  that,  either  in  a  suit 
or  in  a  proceeding  in  bankruptcy,  allegations  bearing  cruelly  upon 
the  moral  character  of  individuals,  and  not  relevant  to  the  subject, 
should  not  be  put  upon  the  record.  Any  party  to  the  cause  may 
file  exceptions  for  scandal/  hence,  a  defendant  not  served  with 
the  bill  may  appear  gratis,  and  file  exceptions  for  scandal ; '  and 
one  defendant  may  file  exceptions  for  scandal  in  a  co-defendant's 
answer.' 

There  was   formerly  some   doubt  whether,  under  any  circum-  person  not  a 
stances,  a  person  not  a  party  to  the  cause  could  except  to  any  P^'^'y  ^o  the 
record  for  scandal."    In  the  case  of  WiUiams  v.  Douglas^^  the  except  for 
authorities  upon  the  subject  were  brought  before  Lord  Langdale  gpecili'leave. 
M.  R.,  who  had  to  decide  upon  the  question,  whether  a  person 
not  being  a  party  to  the  cause,  who  alleged  that  the  bill  contained 
matter  at  the  same  time  impertinent  as  between  the  parties,  and 
scandalous  as  against  him,  wg-s,  of  course,  and  without  leave,  en- 
titled to  file  exceptions  for  scandal,  with  a  view  to  have  the  scan- 
dalous  and  impertinent  matter  expunged.^^    His  Lordship  said: 
"There  is  but  little  authority  on  the  subject;  but  fi-om  the  terms. 
in  which  Lord  Bacon's  order  is  expressed,  fi-om  the  dicta  of  Lord 
Eldon,  expressed  in  a  manner  to  show  that  he  had  considered  the 
subject,  and  fi-om  the  apparent  necessity  of  the  case,  there  being, 
as  I  conceive,  no  other  way  of  doing  efiectual  justice  to  an  injured 

1  Ord.  XL.  9.   As  to  this  Ord.  see  Moore       proceeding  under  the  summary  jurisdic- 
V.  Smith,  14  Beav.  396;  Mayor  of  Berwick       tion,  see  Me  Gornall,  1  iieav.  226. 

e.  Murray,  7  De  G.,  M.  &  G.  497;  3  Jur.  ^  Coffin  v.  Cooper,  6  Ves.  514;  13  &  14 

N.  S.  1,  5.    For  form  of  Order  thereunder,  Vic.  c.  36,  §  27 ;  Ord.  XVI.  2. 

see  Seton  89VNo.  17.  ^  Fell  ».  Christ's  College,  Cambridge,  2 

2  Ord.  XL.  10.         I  Bro.  C.  C.  279. 

3  Ord.  XVI.  2;  and  see  Ord.  VIII.  1,  2.  9  CofBn  v.  Cooper,  6  Ves.  514. 

*  Ord.  XVI.  2.    For  form  of  exceptions,  M  Ibid.;  Anon.,  4  Mad.  252;  see  6  Beav. 

see  Vol.  III.  86. 

6  2  P.  Wras.  312,  Arg.  il  5  Beav.  82,  85;  6, Jur.  379. 

6  15  Ves.  476,  477.    As  to  scandal  in  a  '^  Story  Eq.  PI.  §  270. 
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Semile,  ex- 
emptions for 
scandal 
would  not  be 
overruled,  if 
good  in  part: 
though  bad 
in  part. 


Practical 
directions  as 
to  exceptions. 


OfBce  Copy. 


Time  to  set 
down. 


party,  it  would  seem  that  the  Court  must  have  jurisdiction  and 
authority  to  expunge  scandal  from  the  record,  at  the  instance  of  a 
person  who  may  not  be  a  party  to  the  cause."  His  Lordship,  how- 
ever, thought,  that  a  person  not  a  party  to  the  record  could  not 
adopt  this  proceeding  without  special  leave;  and  he,  therefore^ 
discharged  the  order  then  in  question,  on  the  ground  of  its  having 
been  obtained  ex  parte.  From  this  case  it  would  appear,  that  a 
stranger  to  the  suit  can,  if  the  circumstances  justify  it,  obtain  the 
leave  of  the  Court  to  except  to  a  record  for  scandal. 

It  has  been  decided  under  the  former  practice,  that  in  the  case 
of  exceptions  for  impertinence,  an  exception  cannot  be  partially 
allowed ;  and  .therefore,  if  part  of  an  exception  be  good,  and  the 
rest  bad,  the  whole  exception  must  be  overruled.^  It  has  not, 
it  is  believed,  ever  been  so  held  as  to  exceptions  for  scandal; 
and  if  the  question  should  arise,  it  is  conceived  that  the  prac- 
tice with  reference  to  exceptions  for  impertinence  would  not  be 
followed. 

Exceptions  must  be  written  on  paper  of  the  same  description 
and  size  as  that  on  which  bills  are  printed,^  and  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor  and  of  his 
agent,  if  any,'  or  with  the  name  and  place  of  residence  of  the 
party  acting  in  person,*  by  whom  they  are  filed.^  The  exceptions 
must 'be  filed  at  the  Record  and  "Writ  Clerks'  Office,"  and  notice 
of  the  filing  thereof  be  given,  on  the  same  day,  to  the  solicitor  for 
the  opposite  party,  or  to  the  party  himself  if  he  acts  in  person;' 
but  if  the  notice  is  not  given  at  the  proper  time,  the  party  will  be 
relieved  from  the  irregularity  on  payment  of  costs.*  No  time  is 
Umited  within  which  exceptions  for  scandal  must  be  filed.  The 
party  whose  pleading  is  excepted  to  takes  an  office  copy  of  the 
exceptions." 

Exceptions  for  scandal  must  be  set  down  for  hearing  before  the 
Court, ^^  within  six  days  after  the  filing  thereof,  exclusive  of 
vacations :  ^^  otherwise,  they  wiU  be  considered  as  abandoned,  and 


1  Wagstaff  V.  Bryan,  1  E.  &  M.  30; 
Tench  v.  Cheese,  1  Beav.  571,  575,  and  re- 
porter's note,  ibid. ;  Byde».  Masterman,  C. 
&  P.  265,  272;  6  Jur.  643;  Uesplaces  v. 
Goris,  1  Edw.  Ch.  353.  The  Court,  in 
cases  of  impertinence,  ought,  before  ex- 
punging the  matter  alleged  to  be  imperti- 
nent, to  be  especially  clear,  that  it  is  such 
as  ought  to  be  struck  out  of  the  record,  for 
the  reason,  that  the  error  on  one  side  is 
irremediable,  on  the  other,  not.  See  Davis 
V.  Cripps,  2  Y.  &  C.  (N.  E.)  443;  Story 
Eq.  PI  §  267. 

^  Ord.  March  6, 1860,  r.  16.  The  paper 
must  he  cream-wove,machine-drawn,  fools- 
cap, folio  paper,  19  lbs.  per  mill  ream,  and 
have  an  inner  margin  about  three-quarters 
of  an  inch  wide,  and  an  outer  margin  about 
two  inches  and  a  half  wide.   Ord.  IX.  3. 


a  Ord.  III.  2. 

*  Ord.  III.  5. 

*  For  form,  see  Vol.  III. 

8  Ord.  XVI.  3.  No  fee  is  payable  on 
filing. 

'  Ord.  XVI.  3.  The  notice  must  be 
served  before  seven  o'clock  in  the  even- 
ing, except  on  Saturday,  when  it  must  be 
served  before  two  in  the  afternoon ;  or  the 
service  will  be  deemed  to  have  been  made 
on  the  following  day,  or  on  Monday,  as  the 
case  may  be.  Ord.  XiXVII.  2.  For  form 
of  notice  see  Vol.  III. 

8  Bradstock  v,  Whatley,  6  Beav.  61; 
Lowe  V.  Williams,  12  Beav.  482 ;  and  see 
Lord  Suffield  v.  Bond,  10  Beav.  146, 153. 

9  Ord.  XXXVI.  1. 

M  13  &  14  Vic.  c.  35,  §  27. 
11  Ord.  XXXVII.  13  (2). 
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the  person  by  whom'  such  exceptions  were  jBled  must  pay  to  the    Ch.  VI.  §  4. 

opposite  party  such  costs  as  may  have  been  incurred  by  such   ^- — v ' 

party,  in  respect  of  such  exceptions.-"-  It  is  presumed  that,  in 
such  case,  by  analogy  to  the  practice  where  a  demurrer  or  plea, 
•though  filed,  is  not  set  do-wn  for  argument,^  the  opposite  party 
may  obtain  an  order  of  course,  on  motion,  or  on  petition  at  the 
Rolls,  for  the  taxation  of  the  costs  of  the  exceptions,  and  for  pay- 
ment thereof  by  the  excepting  party. 

The  exceptions  must  be  set  down  to  be  heard  before  the  Judge  How  set 
to  whose  Court  the  cause  is  attached.'    The  Registrar's  Clerk  at  do-wn. 
the  order  of  course  seat,  will  set  down  the  exceptions,  on  production 
to  him  by  the  solicitor  of  the  party  filing  them  of  the  Record  and 
Writ  Clerks'  certificate  of  the  filing  of  the  exceptions,  indorsed  by 
the  solicitor  with  a  request  for  that  purpose.*    The  exceptions  will 
then  be  put  in  the  paper  of  such  Judge,  for  hearing  on  an  early 
day;  and  on  the  day  on  which  the  exceptions  are  so  set  down, 
notice  thereof  must  be  served  on  the  party  whose  pleading  or  other  Notice  of 
matter  is  excepted  to :  otherwise  the  exceptions  will  be  deemed  setting  do-wn. 
not  set  do-wn.' 

Exceptions  will  not  be  allowed  to  stand  over  to  an  indefinite  Exceptions 

period.^  cannotstand 

J^  ^     ^  ,  ^        ,  overiuden- 

As  this  is  the  first  occasion  upon  which  it  has  been  necessary  niteiy. 
to  refer  to  the  time  allowed  in  procedure,  it  wiU  be  convenient  to  General  rules 
state  here  some  general  rules  concerning  the  manner  in  which  such  tation  of  time, 
periods  are  to  be  computed. 

Where  any  Umited  time,  from  or  after  any  date  or  event,  is  Limited  time, 
appointed  or  allowed  for  doing  any  act  or  taking  any  proceeding,  not  limited 
and  such  time  is  not  limited  by  hours,  the  computation  of  such 
limited  time  is  not  to  include  the  day  of  such  date,  or  of  the 
happening  of  such  event,  but  is  to  commence  at  the  beginning  of 
the  next  following  day ;  and  the  act  or  proceeding  is  to  be  done 
or  taken  at  the  latest  on  the  last  day  of  such  limited  time,  accord- 
ing to  such  computation.' 

Where  the  time  for  doing  any  act  or  taking  any  proceeding  is  Months. 
limited  by  months,  not  expressed  to  be  calendar  months,  such  time 
is  to  be  computed  by  lunar  months  of  twenty-eight  days  each.* 

1  Ord.  XVI.  20.    Similar  provisions  are  s  Ord.  VI.4. 

made  for  securing  an  early  decision  of  ex-  *  Oi'd.  XVI.  10 ;  Eeg.  Eegul.  15,  March, 

ceptions  for  scandal  or  impertinence  in  the  1860,  rr.  1, 5.    For  form  of  request,  see  Vol. 

27th  Equity  Rule  of  the  United  States  III. 

Courts.     It  seems  that  the  party  whose  6  Ord.  XVI.  10.    The  notice  must  ba 

pleading  is  excepted  to  may,  if  he  desires  given  as  directed  by  Ord.  XXXVII.  2, 

It,  obtain  an  order  of  course  to  set  the  ex-  ante,  p.  362,  n.  7.    For  form  of  notice,  see 

ceptions  down  before  the  expiration  of  the  Vol.  III. 

six  days.    Coyle  ».  AUeyne,  14  Beav.  171.  6  Ord.  XXI.  13.    For  further  informa- 

2  See  Ord.  XIV.  14, -IB,  17 ;  Seton,  1257 ;  tion  as  to  exceptions,  se&post,  Chap.  XVII. 
and  post,  Chap.  XIV.  §  4,  Demurrers ;  and  §  4,  £xcep&ms  to  Answers. 

Chap.  XV.  §  4,  Pleas.    For  forms  of  mo-  »  Ord.  XXXVII.  9. 

tion  paper  and  petition,  see  Vol.  III.  »  Ord.  XXXVII.  10. 

VOL.  1.  23 
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Time  expir- 
ing on  a  day 
on  which 
offices  closed. 


Days  on 
■wliich  offices 
closed:  when 
not  reckoned. 

Exceptions 
for  scandal 
may  be  taken 
at  anv  time. 


Scandalous  > 
matter:  how 
expunged; 


when  to  be 
expunged. 


Scandal  in  a 
proceeding  at 
Chambers, 
how  objected 
to. 


Where  tlie  time  for  doing  any  act  or  taking  any  proceeding 
expires  on  a  Sunday  or  other  day  on  which  the  offices  are  closed, 
and  hy  reason  thereof  such  act  or  proceeding  cannot  be  done  or 
taken  on  that  day,  such  act  or  proceeding  is,  as  far  as  regards  the 
time  of  doing  or  taking  the  same,  to  be  held  to  be  duly  done  or 
taken,  if  done  or  taken  on  the  day  on  which  the  offices  shall  next 
open:^  and  where  any  time  limited  is  less  than  six  days,  Sundays 
and  other  days  on  which  the  offices  are  closed  (except  Monday  and 
Tuesday  in  Easter  week),  are  not  to  be  reckoned.^ 

Exceptions  for  scandal  may  be  taken  at  any  stage  of  the  suit' 
It  is  to  be  noticed,  that  in  Lady  Abergavenny  v.  Lady  Aber- 
gavenny,^ Lord  Ejng  discharged  an  order  obtained  for  referring  a 
bill  for  scandal  after  answer :  intimating,  that  it  should  be  observed 
as  a  rule,  for  the  future,  not  to  refer  a  bill  for  scandal  after  the 
defendant  had  submitted  to  answer  it;  but  his  Lordship's  deter- 
mination to  alter  the  old  practice  of  the  Court  in  this  respect  does 
not  appear  to  have  been  adhered  to.^ 

Upon  the  production  of  an  order  allowing  exceptions  for 
scandal,  it  is  the  duty  of  the  officer,  having  the  custody  or  charge 
of  the  pleading  or  other  matter,  to  expunge  such  parts  thereof  as 
the  Court  has  held  to  be  scandalous ;  ^  and  when  he  has  so  done, 
he  usually  writes  a  memorandum  in  the  margin  of  the  document, 
opposite  the  expunged  passages,  to  the  effect  that  the  same  have 
been  expunged  pursuant  to  order,  adding  its  date,  and  signs  the 
memorandum.  If  an  office  copy  of  the  document  has  been  taken 
at  the  Record  and  Writ  Clerks'  Office,  it  will  be  amended,  without 
fee,  on  being  left  there  for  that  purpose.' 

Where  a  bill  had  been  held  scandalous,  the  Court  refttsed  to 
hear  a  motion  for  an  injunction  until  the  scandalous  matter  had 
been  expunged.* 

Where  scandalous  matter  has  been  introduced  into  any  pro- 
ceedings at  Chambers,  any  party  wishing  to  complain  of  it  should 
take  out  a  summons  for  the  Judge  to  examine  such  matter;  and, 
if  scandalous,  the  Judge  may  cause  it  to  be  expunged.' 

1  Ord.  XXXVII.  12. 

2  Ord.'XXXVII.  11. 

3  Ellison  B.  Burgess,  2  P.  Wms.  312  n.; 
Anon.,  5  Ves.  666 ;  Fenhoulet  v.  Passavant, 
2  Ves.  S.  24;  Anon.,  ib.  631;  Barnes  v. 
Saxby,  3  Swanst.  232,  n. ;  Everett  v.  Pry- 
thergch,  12  Sim.  363 ;  Booth  v.  Smith,  5 
Sim.  639;  Story  Eq.  PI.  §  270;  Ayek- 
boume  Ch.  Pr.  (Lond.  ed.  1844)  197,  198 ; 
Anon.j  5  Sumner's  Ves.  666,  and  cases 
cited  m  note;  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  569,  570. 

*  2  P.  Wms.  311;  see  also  Jones  v. 
Langham,  Bunb.  53. 

6  Anon.,  2  Ves.  S.  631;  Anon.,  B  Ves. 
656 ;  see  also  Woodward  v.  Astley,  Bunb. 
304;  Everett  t).  Prythergoh,  12  Sim.  363. 

«  Ord.  XVI.  21.    No  fee  is  payable.    For 


cases  where  scandalous  or  irrelevant  docu- 
ments have  been  ordered  to  be  taken  off 
the  file,  fee,  by  consent,  Tremaine  v.  Tre- 
maine,  1  Vera.  189 ;  ,Jewin  v.  Taylor,  6 
Beav.  120;  Walton  v.  Broadbent,  3  Hare, 
334 ;  Clifton  v.  Bentall,  9  Beav.  105 ;  Make- 
peace V.  Romieux,  8  W.  E.  687,  V.  C.  K.; 
and  without  consent,  Goddard  v.  Parr,  24 
L.  J.  Ch.  783;  3  W.  E.  633,  V.  C.  K.; 
Kemick  ».  Kemick,  12  W.  R.  335,  V.  C. 
W.;  and  for  costs,  in  such  cases,  see  .Ea 
parte  Simpson,  15  Ves.  476. 
'  Braithwaite's  Pr.  132. 

8  Davenport  v.  Davenport,  6  Mad.  251 ; 
and  see  Coyle  v.  Alleyne,  14  Beav.  171. 

9  Ord.  XXXV.  60.    -^      - 
mens,  see  Vol.  III. 


1^  x-x  ucav.  i.1  X. 

For  form  of  sum- 
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As  a  general  rule,  the  costs  occasioned  by  scandalous  matter,    Ch.  VI.  §  5. 

and  of  the  application  to  have  it  expunged,  follow  the  decision ;   ' y 

but  they  should  be  asked  for  when  the  application  is  heard.^  Costs  occa- 

sioned by 

scandalous 
matter. 

Section  V. — The  Form  of  the  Bill. 

Having  thus  endeavored  to  point  out  the  matter  of  which  a 
bill  in  Equity  ought  to  consist,  it  remains  to  direct  the  reader's 
attention  to  the  form. 

The  form  of  an  original  bill  commonly  used,  previously  to  the  Bills  were 
late  Act,  according  to  the  adfelysis  of  Lord  Eedesdale,^  consisted  0;^"^™?!  °^ 
of  nine  parts :  some  of  which,  however,  were  not  essential,  and  tiU  late  Act. 
might  be  used  or  not  at  the  discretion  of  the  person  who  prepared 
it.^    These  nine  parts  were  as  follows :  — 

I.  The  address  to  the  person  or  persons  holding  the  Great 
Seal. 

II.  The  names  and  addresses  of  the  parties  complamant. 

III.  The  statement  of  the  plaintiff's  case,  commonly  called  the 
stating  part. 

IV.  The  charge  that  the  defendant  unlawfully  confederated 
with  others  to  deprive  the  plaintiff  of  his  right. 

V.  The  allegation  that  the  defendants  intend  to  set  up  a  par- 
ticular sort  of  defence,  the  reply  to  which  the  plaintiff  anticipates 
by  alleging  certain  facts  which  will  defeat  such  defence.  This 
was  usually  termed  the  charging  part,  from  the  circumstances  that 
the  plaintiff's  allegations  were  usually  introduced  by  way  of  charge, 
■  instead  of  statement. 

VI.  The  statement  that  the  plaintiff  has  no  remedy  without  the 
assistance  of  a  Court  of  Equity :  which  was  termed  the  averment 
of  jurisdiction. 

VII.  The  interrogating  part,  in  which  the  stating  and 
charging  part -were  converted  into  interrogatories,  for  the  pur- 
pose of  eliciting  from  the  defendant  a  circumstantial  discovery, 
upon  oath,  of  the  truth  or  falsehood  of  the  matters  stated  and 
charged. 

VIII.  The  prayer  of  relief,  adapted  to  the  circumstances  of  the 
case. 

IX.  The  prayer  that  process  might  issue,  requiring  the  defend- 
ant to  appear  and  answer  the  bill;  to  which   sometimes  was 

1  Musoott  V.  Halhed,  4  Bro.  C.  C.  222;       party.  Edmunds  v.  Lord  Brougham,  1  W. 
Joddrell  v:  Joddrell,  12  Beav.  216.    The       N.  93,  T.  C.  S. 
coats   are  taxed    as  between   party  and  2  Ld.  Red.  42. 

8  Ld.  Bed.  47. 
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Ch.  VI.  §  5.  added  a  prayer  for  a  provisional  writ,  such  as  an  injunction  or  a 
Tie  exeat  regno,  for  the  purpose  of  restraining  some  proceedings  on 
the  part  of  the  defendant,  or  of  preventing  his  going  out  of  the 
jurisdiction  till  he  had  answered  the  bill.  And  as  against  some 
of  the  defendants,  this  part  sometimes  contained  a  prayer  that 
such  parties  might,  upon  being  served  with  a  copy  of  the  bill,  be 
bound  by  aU  the  proceedings  in  the  cause.^ 


Statutory 
provision  as 
toformofbiU. 
Sills  to  con- 
tain concise 
narratives, 
divided  into 


Bills  now 
usually  of 
four  parts. 


The  form  of  a  bill  has,  however,  been  materially  altered  by  the 
Chancery  Amendment  Act  of  1852,  by  which,  as  we  have  seen,^ 
it  is  enacted  that  every  bill  "  should  contain,  as  concisely  as  may 
be,  a  narrative  of  the  material  facts,  matters,  and  circumstances, 
on  which  the  plaintiff  relies :  such  narrative  being  divided  into 
paragraphs,  numbered  consecutively:  and  each  paragraph  con- 
taining, as  nearly  as  may  be,  a  separate  and  distinct  statement  or 
allegation,'  and  shall  pray  specifically  for  the  relief  which  the 
plaintiff  may  conceive  himself  entitled  to,  and  also  for  general 
rehef."* 

A  bill,  as  ordinarily  framed,  may  now  be  said  to  consist  of  the 
first,  second,  third,  and  eighth  parts  above  enumerated  only ;  the 
charging  part  is,  indeed,  still  occasionally  inserted,  but  it  is  rather 
as  part  of  the  narrative  than  as  a  separate  part,  and  the  allegations 
are,  by  most  draftsmen,  introduced  as  statements,  and  not  by  way 
of  charge ;  so  that  practically,  this  part  may  now  be  considered  as 
mcluded  in  the  stating  part.^  The  averment  of  jurisdiction  is  also 
stiU  sometimes  inserted,  but  it  may  also;  when  inserted,  be  con- 
sidered as  a  portion  of  the  stating  part.  The  fourth  part,  or  charge 
of  confederacy,  gradually  became  disused,  and  is  now  universally 
omitted;  the  seventh,  or  interrogating  part,  is  now  omitted  by 
express  enactment ;  ">  and  the  ninth  part,  or  prayer  for  process,  is 
also  omitted :  the  writ  of  subpoena  to  appear  and  answer  the  bill 
having  been  abolished.'  The  prayer  for  an  injunction,  or  a  ne  exeat 
regno,  or  that  certain  formal  parties  may  be  bound  upon  being 
served  with  a  copy  of  the  bill,  is  inserted  when  it  forms  part  of 
the  relief  adapted  to  the  circumstances  of  the  case ;  but  then  it 
properly  forms  a  portion  of  the  eighth  part.^ 

nu  '^'\'?TT"/i'"o"'  9^\^  11;  ^%^,P°fi,\      sought,  if  it  can  be  supported  upon  prin- 

Unap.  yU..%\,SermceofacopyofthelnU      -'-'-      "^ «.  •'^'^        -     r,  ~f 

on  Formal  Defendants. 

3  Arde^  p.  313. 

3  See  Statutes  of  Iowa,  Revision  of  1860, 
Pt.  3,  0. 122,  §§  2876,  §  9,  p.  510. 

1  15  &  16  Vic.  C.-86,  §  10;  and  see  form 
of  bill,  as  given  by  Ord.  IX.  2,  and  Sohed. 
A.,  post,  Vol.  III.  The  present  form  of  bill 
appears  to  be  a  return  to  the  more  ancient 
form;  see  Partridge  «.  Haycraft,  11  Ves. 
674.  The  fact  that  the  frame  of  a  bill  is 
unusual,  and  without  a  precedent,  does  not 
alone  constitute  an  objection  to  the  relief 


ciple.  Tauger  «.  Skinner,  1  McCarter 
(N.  J.),  389,395. 

s  See  Mansell ».  Teeney,  2  J.  &  H.  813, 
318. 

6  16  &  16  Vic.  u.  86,  §  10. 

'/J.  §2. 

8  Every  bill  is  intituled  "  in  Chancery," 
marked  with  the  name  of  the  judge  before 
whom  it  is  intended  to  be  set  down,  and 
headed  with  the  names,  of  the  parties  as 

Plaintiffs  and  defendants ;   see  post,  §  7, 
'rinting  andJiUng  the  bill. 
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The  attention  of  the  reader  will,  therefore,  be  confined  to  the    Ch.  vi.  §  5. 

four  parts  above  enumerated,  as  the  distinct  parts  of  which  a  bill   ' r-~—' 

now  consists. 

1.  Address  of  the  Bill. 

Every  bill  must  be  addressed  to  the  person  or  persons  who  have  Address  of 
the  actual  custody  of  the  Great  Seal  at  the  time  of  its  being  filed  r^  ^^^  ^^' 
unless  the  seals  are  in  the  Queen's  own  hand,  in  which  case  the  bill 
must  be  addressed  "  To  the  QueerCs  Most  .Excellent  Majesty  in  her 
Sigh  Court  of  GhanceryP  ^ 

If  the  Lord  Chancellor  or  Lord  Keeper  himself  be  a  party,  the  when  holder 
bill  must,  in  like  manner,  be  Addressed  to  the  Queen  \}  but  in  all  of  Great  Seal 
other  cases,  including  a  case  where  the  Master  of  the  Rolls  is  a  sued. 
party,*  the  bill  must  be  directed  to  the  Lord  Chancellor,  or  other 
person  having  the  custody  of  the  Great  Seal. 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or  altera-  Notice  of 
tion  in  the  style  of  the  person  holding  it,  notice  of  the  form  in  g^°^^  "^ 
which  bUls  are  to  be  addressed  is  put  up  in  the  Record  and  Writ 
Clerks'  Office. 


2.  Names  and  Addresses  of  the  Plaintiffs. 
It  is  not  only  necessary  that  the  names  of  the  several  plaintifiTs  Kame  and 


in  a  bill  should  be  correctly  stated,  but  the  description  and  place 
of  abode  of  each  plaintiff  must  be  set  out,  in  order  that  the  Court 
and  the  defendants  may  know  where  to  resort  to  compel  obedience 
to  any  order  or  process  of  the  Court,  and  particularly  for  the  pay- 
ment of  any  costs  which  may  be  awarded  against  the  plaintiffs,  or 
to  punish  any  improper  conduct  in  the  course  of  the  suit.* 


address  of 
plaintiff  must 
be  correctly 
stated. 


1  In  the  United  States  the  address  of  the 
bill  is  to  the  Court  from  which  it  seeks  re- 
lief, by  its  appropriate  and  technical  de- 
scription, and  the  Address  must  be  varied 
accordingly.  Story  Eq.  PI.  §  26.  In  the 
Circuit  Courts  of  the  United  States  bills  are 
addressed  "To  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of,"  &c.  U.  States  Court  Equity  Rule,  20; 
Story  Eq,  PI.  §  26.  In  Massachusetts  and 
Maine  the  bill  is  addressed  "  To  the  Hon- 
orable the  Justices  of  the  Supreme  Judicial 
Court."    In  New  Hampshire,  the  address 

is:   "R ss.    To  the  Supreme  .Judicial 

Court."  Chancery  Rule,  2.  In  New  Jer- 
sey, "  To  the  Honorable  A.  0.  Z.,  Chan- 
cellor of  the  State  of  New  Jersey."  In 
Vermont,  "  To  the  Honorable  A.  B.,  Chan- 
cellor of  the  First  [or  second,  &c.]  Judicial 
Circuit." 

2  2  West.  Symb.  194,  b.  For  forms  of 
address,  see  Vol.  III. 

s  i  Vin.  Ab.  385;  Leg.  Jud.  in  Ch.  44, 
258;  Jud.  Auth.  M  R.  179,  182;  Ld.  Red. 
7;  Coop.  Eq.  PI.  23.  Braithwaite's  Pr. 
20.    In  1  Prax.  Aim.  463,  is  a  precedent 


of  a  bill  by  Lord  Chancellor  Jefferies,  ad- 
dressed to  the  King's  Most  Excellent  Ma- 
jesty, and  pra3'-inghis  Majesty  to  grant  the 
usual  process  of  Subpcena ;  and  in  Vol.  II. 
of  the  same  book,  310,  is  to  be  found  an 
answer  to  the  same  bill.  The  final  decree 
in  such  cases  is,  "  By  the  Queen's  Most 
Excellent  Majesty,  in  her  High  Court  of 
Chancery,"  and  is  signed  by  her.  Leg. 
Jud.  in  Ch.  254,  256.  In  Lord  Keeper  v. 
Wyld,  1  Vern.  139,  where  Lord  Keeper 
Guildford  and  others  were  plaintiffs,  the 
Master  of  the  Rolls  and  one  of  the  Chief 
Justices  sat  to  decide  the  cause.  Coop.  Eq. 
PI.  23. 

*  See  Leg.  Jud.  in  Ch.  44,  where  it  is 
stated  that  in  the  bundle  of  Chancery  parch- 
ments in  the  Tower,  there  is  a  bill  by  More- 
ton,  Keeper  of  the  Rolls,  directed  to  the 
Right  Rev.  Father  in  God,  Robert,  Bishop 
of  Bath  and  Wells.  Coop.  Eq.  PI.  23,  n.  (p). 

6  Ld.  Red.  42;  and. see,  as  to  what  is  a 
suiEcient  description,  Griffith  v.  Ricketts, 
5  Hare,  195;  Sibbering  ».  Earl  of  Baloar- 
ras,  1  Do  G.  &  S.  683;  12  Jur.  108.  In 
the  United  States  Courts,  every  bill  in  the 
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Ch.VI.  §5. 


Omission  of 
abode  may  be 
taken  advan- 
tage of  by 
demmrer, 
or  plea, 
or  motion, 
or  summons, 
that  plaintiff 
may  give 
security  for 
costs; 

unless  mere 
error. 


It  seems  that  a  demurrer  -will  lie  to  a  bill  which  does  not  state 
the  place  of  abode  of  the  plaintiff;  ^  and  that  if  the  bill  describes 
the  plaintiff  as  residing  at  a  wrong  place,  the  fact  may  be  taken 
advantage  of  by  plea :  though  a  defendant  cannot  put  in  such  a 
plea,  after  a  demurrer,  upon  the  same  ground,  has  been  overruled, 
without  leave  of  the  Court.^ 

The  modem  practice,  however,  in  such  cases,  is  not  to  demur,  or 
plead  to  the  bill,  but  to  apply  by  special  motion  or  summons,'  on 
notice  to  the  plaintifl^  that  he  may  give  security  for  costs,  and  that 
in  the  mean  time  proceedings  in  the  suit  may  be  stayed.^  Thus^  in 
Simpson  v.  Burton^  Lord  Langdale  M.  R.  said :  "  There  can  be  no 
doubt,  that  it  is  the  duty  of  a  plaintiff  to  state  his  place  of  resi- 
dence, truly  and  accurately  at  the  time  he  files  his  bill ;  and  if,  for 
the  purpose  of  avoiding  all  access  to  him,  he  wilfully  misrepresents 
his  residence,  he  will  be  ordered  to  give  security  for  costs.  I  do 
not  think  the  rule  extends  to  a  case  where  he  has  done  so  inno- 
cently, and  from  mere  error."  '  It  is  to  be  observed  that,  in  this 
case,  all  the  plaintiffs  were  incorrectly  described  in  the  bill ;  but 
there  does  not  appear  to  be  any  decision  upon  the  point,  where 
there  have  been  several  plaintiffs,  one  or  more  of  whom  are  cor- 


introductory  part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship,  of 
all  the  parties,  plaintiffs  and  defendants, 
•by  and  against  whom  the  bill  is  brought. 

Thus:    "A.  B.,  of ,  and  a  citizen  of 

the  State  of ,  brings  this,  his  bill, 

asainst  C.  D.,  of ,  and  a  citizen  of  the 

State  of ,  and  E.  F.,  of ,  and  a- 

citizen  of  the  State  of .    And,"  &o. 

Equitv  Rule,  20.  See  Story  Eq.  PI.  §  26 ; 
1  Smith  Ch.  Pr  (2d  Am.  ed.)  82,  83 ;  Dodge 
V.  Perkins,  4  Mason,-  435.  It  is  indispen- 
sable in  all  cases  where  the  right  to  bring 
the  suit  in  the  Courts  of  the  ifnited  States 
is  founded  on  the  fact,  that  the  plaintiffs 
and  defendants  are, citizens  of  different 
States,  to  allege  that  fact  distinctly  in  the 
bill.  See  Bingham  v.  Cabot,  3  Dall.  382; 
Jackson  v.  Ashton,  8  Peters,  143.  In  New 
Hampshire, "  every  bill  in  the  introductory 
part  shall  contain  the  names,  places  of 
abode,  and  proper  description  of  all  the 
parties,  plaintiffs  and  defendants,  by  and 
against  whom  the  bill  is  brought.  The 
form  in  substance  shall  be  as  follows  : 
'  A.  B.,  of,  &c.,  complains  against  C.  D., 
of,  &c.,  and  E.  F.,  of,  &c.,  and  says,'  "  &c. 
Chancery  Rule,  2,  38  N.  H.  605.  By  Rule 
1,  "  The  name  of  the  county  in  which  a 
suit  in  Equity  may  be  brought  shall  be 
written  in  the  upper  margin  of  each  pro- 
ceeding; and  the  word»  in  said  county 
shall  refer  to  the  county  in  the  margin, 
unless  the  contrary  appears."  38  K.  H. 
605.  A  demurrer  will  be  sustained  to  a 
bill  in  Equity  where  one  of  the  parties  is 
stated  to  be  a  private  corporation,  if  it  is 
not  described  in  substance  as  a  corpora- 
tion established  by  law  In  some  State,  and 


transacting  its  business  in  some  place,  but 
the  defect  may  be  amended.  The  Winni- 
piseogee  Lake  Co,  v.  Young,  40  N.  H.  420. 

1  Winnipiseogee  Lake  Co.  v.  Worster, 
29  N.  H.  443;  Winnipiseogee  Lake  Co.  i>. 
Young,  40  N.  H.  420. 

2  Rowley®.  Eccles,  1  S.&  S.  511;  Smith 
V.  Smith,  Kay  Ap.  22.  In  Bainbrigge  v. 
Orton,  20  Beav.  28,  however.  Sir  John 
Rnmilly  M.  R.  appears  to  have  doubted 
whether  such  a  plea  can  be  maintained; 
and  if  such  a  plea  is  bad,  so,  it  is  appre- 
hended, would  a  demurrer  be,  where  no 
address  is  stated.  It  is  to  be  observed 
that,  in  Rowley  v.  Eccles,  the  demurrer 
was  overruled,  and  in  Smith  v.  Smith  the 
plea  disallowed.  See,  however,  Sibbering 
V.  Earl  of  Balcarras,  ubi  sup. 

8  Tynte  v.  Hodge,  2  J.  &  H.  692. 

4  Sandys  v.  Long,  2  M.  &  K.  487 ;  see 
also  Bailey  v.  Gundry,  1  Keen,  53 ;  Camp- 
bell V.  Andrews,  12  Sim.  578;  Bainbrigge 
».  Orton,  20  Beav.  28 ;  Hutchinson  v.  Swift, 
13  W.  B.  632,  L.  JJ.;  Howe  v.  Harvey,  8 
Paige,  73;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
567,  and  note.  For  forms  of  notice  of  mo- 
tion and  summons,  see  Vol.  III. 

6  1  Beav.  556. 

6  See  also  Watts  v.  Kelly,  6  W.  R.  206, 
V.  C.  W.;  Smith  v.  Cornfoot,  1  De  G.  & 
S.  684;  12  Jur.  260;  Griffith  v.  Rioketts.  6 
Hare,  195;  Plaj'er  v.  Anderson,  15  Sim. 
104;  Manby  v.  Bewicke,  8  De  G..  M.  &  G. 
468;  2  Jur.  N.  S.  671;  Kerr  v.  Gillespie, 
7  Beav.  269;  Knight  v.  Cory,  9  Jur.  N.  S. 
491;  11  W.  R.  254,  V.  C.  W.;  Dick  v. 
Munder,  11  Jur.  N".  S.  819;  13  W.  R.  1013, 
M.  R.,  where  the  plaintiff  was  allowed  to 
amend,  instead  of  giving  security. 
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rectly  described,  and  the  rest  not  so.  It  is  presumed,  however, 
from  analogy  to  the  practice  where  there  are  several  plaintiffs,  one 
only  of  whom  is  resident  abroad,^  that  the  Court  would  not,  in 
such  case,  require  those  plaintiffs  who  are  not  properly  described 
to  give  security. 

Where  a  bill  is  filed  on  behalf  of  an  infant,  or  person  of  unsound 
mind  not  so  found,  it  is  not  necessary  or  usual  to  describe  the 
plaintiff  by  his  place  of  abode  ;  ^  because  an  infant  or  person  of 
unsound  mind  is  not  responsible  either  for  costs  or  for  the  conduct 
of  the  suit ;  the  description  and  place  of  abode  of  the  next  friend 
must,  however,  be  set  out.'  In  the  case  of  a  married  woman  suing 
by  her  next  friend,  it  is  usual^but  not  essential,  to  set  out  the  ad- 
dress of  the  married  woman,  but  the  address  of  the  next  fiiend 
must  be  stated ;  *  and  where  a  married  woman  sues  as  a  feTne  sole, 
that  fact  must  be  stated  in  this  part  of  the  bill. 

The  address  of  a  peer  of  the  realm  or  of  a  corporate  body,  suing 
as  plaintiff,  need  not  be  stated  in  the  bill.^ 

A  plaintiff  in  a  cross-bill  is  not  required  to  give  security  for  costs 
on  the  ground  of  insufficient  description  of  residence.^ 

The  defendant  should  apply  that  the  plaintiff  may  give  security 
for  costs  as  soon  as  he  becomes  aware  of  the  fact  that  the  plaintiff's 
addi'ess  is  incorrectly  stated  in  the  bill ;  and  if  the  defendant  takes 
any  active  steps  in  the  cause  after  he  becomes  so  aware,  and  before 
applying,  it  will  be  a  waiver  of  his  right  to  security.' 

The  Order,'  by  which  the  penal  sum  in  the  bond  to  be  given  by 
the  plaintiff  by  way  of  security  for  costs  is  increased  from  40?.  to 
100?.,  only  speaks  of  cases  where  the  plaintiff  is  out  of  the  juris- 
diction. It  has,  however,  been  decided  that  it  applies  to  the  case 
now  under  consideration,  and  to  all  other  cases  where  security  for 
costs  is  required.' 

Where  a  plaintiff  sues  as  executor  or  administrator,  it  is  not  nec- 
essary so  to  describe  himself  in  this  part  of  the  bill:  though,  as  we 
have  seen  before,  it  is  necessary  that  it  should  appear  in  the  stating 
part  that  he  has  duly  proved  the  will  or  obtained  administration, 
as  the  case  may  be." 


1  See  ante,  p.  28. 

2  Braithwaite's  Pr.  25 ;  see  forms  in  Vol. 
III. 

8  This  is  not  altered  by  the  change  in 
practice,  which  requires  a  written  author- 
ity from  the  next  friend  to  be  filed  with 
the  bill.  Major  v.  Arnott,  2  Jur.  N.  S.  80, 
V.  C  K. 

*  Braithwaite's  Pr.  21,  25.  If  the  next 
friend  of  a  plaintiff  be  undescribed  in  the 
bill,  he  may,  on  special  application  by  mo- 
tion or  summons,  be  ordered  to  give  secu- 
rity for  costs;  see  Kerr  v.  Gillespie,  and 
Watts  V.  Kelly,  uii  sup.  For  forms  of  no- 
tice of  motion  and  summons,  see  Vol.  III. 

6  Braithwaite's  Pr.  25. 


«  Wilfl  V.  Murray,  18  Jur.  892,  V.  C.  W. ; 
see  also  Vincent  v.  Hunter,  5  Hare,  320; 
Watteeu  v.  Billam,  3  De  (i.  &  S.  516 ;  14 
Jur.  165;  Sloggett  v.  Viant,  13  Sim.  187. 

'  Swanzy  v.  Swanzy,  4  K.  &  J.  237;  1 
Jur.  N.  S.  1013. 

8  Ord.  XL.  6. 

9  Bailey  v.  Gundry,  1  Keen,  53,  57;  but 
see  Atkins  v.  Cook,  3  Jur.  N.  S.  283,  V. 
C.  K. ;  Partington  v.  Reynolds.  6  W.  R. 
307,  V.  C.  IC,  where  it  was  held  that,  in 
the  case  of  a  petition,  iOl.  is  the  proper 
amount.  For  more  on  the  subject  of  secu- 
rity for  costs,  see  ante',  pp.  27-37. 

W  Ante,  pp.  318,  319. 


Ch.  VI.  §  5. 


Address  of 
person  suing 
by  a  next 
friend  need 
not  be  given, 
but  address  of 
next  friend 
must  be 
stated. 


Peers  and 
Corporations. 

Plaintiff  in 
cross-bill  not 
required  to 
give  security. 

Application 
for  security 
for  costs, 
should  be 
made  without 
delay. 

Amount  of 
security. 


Executor  or 
administrator 
need  not  so 
describe 
himself. 
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Bill  by  one, 
on  behalf  of 
himself  and 
others. 


Ch.  vl  §  5.  Where  a  plaintiff  sues  on  behalf  of  himself  and  of  others  of  a 
similar  class,  it  should  be  so  stated  in  this  part  of  the  bill ;  and  the 
omission  of  such  a  statement  will,  in  many  cases,  render  a  bill 
liable  to  objection  for  want  of  parties,^  and  in  other  cases  will 
deprive  the  plaintiff  of  his  right  to  the  whole  of  the  relief  which 
he  seeks  to  obtain.  Thus,  in  the  case  of  a  single-bond  creditor 
suing  for  satisfaction  of  his  debt  out  of  the  personal  and  real  estate 
of  his  debtor,  and  not  stating  that  he  sues  "  on  behalf  of  himself 
and  the  other  specialty  creditors,"  he  can  only  have  a  decree  for 
satisfaction  out  of  the  personal  estate  in  a  due  course  of  adminis- 
tration, and  not  for  satisfaction  out  of  the  real  estate.^ 


Facts  must 
be  alleged 
positively; 


except  facts 
concerning 
^ich  discov- 
ery is  sought. 


3.  Stating  Part. 

With  respect  to  the  manner  in  which  the  plaintiff's  case  should 
be  presented  to  the  Court,  it  is  to  be  observed,  that  whatever  is 
essential  to  the  rights  of  the  plaintiff,  and  is  necessarily  within  his 
knowledge,  ought  to  be  alleged  positively :  °  and  it  has  been  deter- 
mined, upon  demurrer,  that  it  is  not  a  sufficient  averment  of  a  fact, 
in  a  bill,  to  state  that  a  plaintiff  "is  so  informed;"*  or  to  say  that 
one  defendant  alleges,  and  the  plaintiff  believes,  a  statement  to  be 
true  ;  *  nor  is  an  allegation,  that  the  defendant  sets  up  certain  pre- 
tences, followed  by  a  charge  that  the  contrary  of  such  pretences  is 
the  truth,  a  sufficient  allegation  or  averment  •  of  the  facts  which 
make  up  the  counter  statement.^ 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and 
if  a  matter  essential  to  the  determination  of  the  plaintiff's  claim 
is  charged  to  rest  within  the  knowledge  of  a  defendant,  or  must 
of  necessity  be  within  his  knowledge,  and  is  consequently  the  sub- 
ject of  a  part  of  the  discovery  sought,  a  precise  allegation  is  not 
required.' 


1  Ante,  p.  237. 

2  Bedford  v.  Leigh,  2  Dick.  707 ;  May  v. 
Selby,  1  Y.  &  C.  C.  C.  285;  Connolly  «. 
M'Dermott,  3  .Jo.  &  Lat.  260;  Ponsford  v. 
Hartley,  2  J.  &  H.  736;  Johnson  v.  Comp- 
ton,  4  Sim.  47;  ante,  p.  235.  If,  however, 
a  defect  of  this  description  appear  at  the 
hearing,  the  Court  will  allow  the  case  to 
stand  over,  with  liberty  to  the  plaintiff  to 
amend,  ibid. ;  Biscoe  v.  Waring,  Kolls,  7 
Aug.,  1835,  MS.;  see  Story  Eq.  PI.  §  100, 
note;  Casby  v.  Wickliffe,  7  B.  Mon.  120. 
Or  the  bill  may  be  ordered  to  be  taken 
as  a  bill  on  behalf  of  the  other  creditors. 
Woods  V.  Snwerby,  14  W.  E.  9,  T.  C.  W. 

s  Ld.  Red.  41;  Darthez  v.  Clemens,  6 
Beav.  165,  169;  Munday  v.  Knight,  3 
Hare,  497,  602;  Padwiok  u.  Hurst,  18 
Beav.  575;  18  Jur.  763;  Bainbriage  v. 
Moss,  3  Jur.  N.  S^  68,  V.  C.  W. ;  Duck- 
worth V.  Duckworth,  36  Ala.  70 ;  Moran 
V.  Palmer,  13  Micb.  367;  Mclntyre  i). 
Wright,  6  Paige,  239.  An  allegation  in  a 
bill  that  the  plaintiff  "  has  been  informed 


and  believes,  and  therefore  avers,"  is  a 
sufficiently  positive  averment.  Welis  v. 
Bridgeport,  &c.  Co.,  30  Conn.  316.  The 
pleader  should  aver  the  fact  on  his  infor- 
mation and  belief,  and  not  his  information 
and  belief  that  the  fact  exists.  Nix  v. 
Winter,  35  Ala.  809. 

4  Lord  Uxbridge  v.  Staveland,  1  Ves.  S. 
56 ;  Lucas  v.  Oliver,  34  Ala.  626 ;  Cameron 
V.  Abbott,  30  Ala.  46 ;  Jones  v.  Cowles,  26 
Ala.  612. 

s  Egremont  v.  Cowell,  5  Beav.  620,  622 ; 
Hodgson  V.  Espinasse,  10  Beav.  473;  Nix 
V.  Wjnter,  35  Ala.  309. 

8  Flint  V.  Field,  2  Anst.  543;  Houghton 
n.  Reynolds,  2  Hare,  267 ;  7  Jur.  414. 

'  Ld.  Red.  42;  Aikin  v.  Ballard,  Rice 
Ch.  13;  Stoiy  Eq.  PI.  §  255.  A  bill  in 
Equity,  brought  by  a  partner  against  bis 
copartner,  for  an  account,  &c.,  wherein  it 
is  averred  that  the  defendant  has  all  the 
partnership  books  and  papers  in  his  pos- 
session, or  under  his  control,  and  refuses  to 
permit  the  plaintiff  to  examine  them,  need 
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In  general,  however,  a  plaintiff  must  state  upon  his  bill  a  case    Ch.  VI.  §  5. 

upon  which,  if  admitted  by  the  answer,  or  proved  at  the  hearing,   ' v ' 

the  Court  could  make  a  decree  ;  ^  and,  therefore,  where  a  bill  was  Sufficient 
filed  to  restrain  a  defendant  from  setting  up  outstanding  terms,  in  ^"rred  to 
bar  of  the  plaintiff's  right  at  law :  not  stating  that  there  were  any  f"™*  decree, 
outstanding  terms  or  estates,  but  merely  alleging  that  the  defend- 
ant threatened  to  set  up  some  outstanding  term,  or  other  legal 
estate.  Sir  Lancelot  Shadwell  V.  C.  allowed  a  demurrer,  on  the 


not  contain  such  certainty  and  particu- 
larity of  statement  as  would  be  held  nec- 
essary if  the  plaintiff  had  access  to  those 
boolis  and  papers.  Towie  v.  Pierce,  12 
Met.  329 ;  Cfrockett  v.  Lee,  7  Wheat.  522* 
Story  Eq.  PI.  §  257;  Knox  v.  Smith,  4 
How.  U.  S.  298;  CSpel  ».  McCollum,  27 
Ala.  461 ;  Miller  v.  Thatcher,  9  Texas,  482 ; 
Jones  V.  Brinker,  20  Mis.  (5  Bennett)  87. 

1  Perry  «.  Carr,  41  N.  H.  371 ;  Crockett 
V.  Lee,  7  Wheat.  522;  Story  Eq.  PI. 
§  257;  Knox  v.  Smith,  4  How.  U.  S. 
298;  Cape!  v.  McCollum,  27  Ala.  461; 
Miller  v.  Thatcher,  9  Texas,  482 ;  Jones 
V.  Brinker,  20  Mis.  (5  Bennett)  87.  Care 
must  be  taken  that  every  averment  neces- 
sary to  entitle  the  plaintiff  to  the  relief 
prayed  for,  should  be  contained  in  the 
stating  part  of  the  bill.  Story  Eq.  PI. 
§  32;  White  v.  Yaw,  7  Vt.  357;  Perry  i). 
Carr,  41  N.  H.  371 ;  Wright  v.  Dame,  22 
Pick.  55;  Kunkel  v.  Markell,  26  Md.  408. 
This  part  of  the  bill  should  be  full  and  ac- 
curate, for  if  a  plea  is  put  in,  the  validity 
of  the  plea  will  be  decided  with  reference 
to  the  stating  part  of  the  bill,  and  not  with 
reference  to  the  interrogatory  part,  if  it 
varies  from  it.  Story  Eq.  PI.  §  27;  see 
Macnamara  v.  Sweetman,  1  Hogan, 
29;  Mechanics'  Bank  v.  Levy,  3  Paige, 
606;  Coles  v.  Buchanan,  3  Ired.  Ch.  374. 
Where  the  stating  part  does  not  show  the 
equity  of  the  plaintiff's  case,  the  defect 
cannot  be  supplied  by  inference,  or  by 
reference  to  averments  in  other  parts  of 
the  bill.  Wright  v.  Dame,  22  Pick.  55; 
see  to  the  same  point,  Harrison  v.  Nixon, 
9  Peters,  503 ;  Shepard  v.  Shepard,  6  Conn. 
57 ;  Duckworth  v.  Duckworth,  35  Ala.  70; 
Mason  w.  Foster,  3  J.  J.  Marsh.  284;  Le- 
craft  V.  Dempsey,  15  Wend.  83;  Yaney  v. 
Fenwicfc,  4  Hen.  &  M.  423;  Mitchell  v. 
Maupio,  3  Monroe,  88;  Crocker  v.  Big- 
gins, 7  Conn.  342;  Hobart  v.  Frisbie,  5 
Conn.  592;  Blake  v.  Hinkle,  10  Yerger, 
218;  Taliaferro  v.  Foot,  3  Leigh,  58;  Hood 
V.  Inman,  4  John.  Ch.  437;  Chambers «. 
Chalmers,  4  Gill  &  J.  420;  Estep  v.  Wat- 
kins,  1  Bland,  486;  Townshends.  Duncan, 
2  Bland,  45 ;  Grove  v.  Eentch,  26  Md.  367, 
377 ;  Watkins  v.  Stockett,  6  Harr.  &  J.  445 ; 
Timms  v.  Shannon,  19  Md.  312.  The  plain- 
tiff will  not  be  permitted  to  offer  or  require 
evidence  of  any  material  fact  not  distinctly 
stated  in  the  premises.  See  Story  Eq.  PI. 
§§  28,  257;  Crockett ».  Lee,  7  Wheat.  532; 
Jackson  v.  Ashton,  11  Peters,  229 ;  Kowan 


V.  Bowles,  21  III.  17 ;  Sprigg  v.  Albin,  6  J. 
J.  Marsh.  158 ;  Skinner  v.  Bailey,  7  Conn. 
496.  He  cannot  recover  on  a  case  different 
from  that  alleged.  Sanborn  v.  Kittredge, 
20  Vt.  632;  Gibson  v.  Carson,  3  Ala.  421; 
Harding  «.  Handy,  11  Wheat.  103;  Jack- 
son V.  Ashton,  11  Peters,  229.  A  general 
statement  or  charge,  however,  of  the  mat- 
ter-of-fact, is  sufficient;  and  it  is  not 
necessary  to  charge  minutely  all  the  cir- 
cumstances which  may  conduce  to  prove 
the  general  charge ;  for  these  circumstances 
are  properly  matters  of  evidence,  which 
need  not  be  charged  in  order  to  let  them 
in  as  proofs.  Story  Eq.  PI.  §  28;  Nesmith 
V.  Calvert,  1  Wood  &  M.  34 ;  Lovell  v.  Far- 
rington,  50  Maine,  239 ;  Rogers  v.  Ward, 
8  Allen,  387.  On  the  other  hand,  the 
charge  may  be  substantially  made  by 
stating  the  facts  from  which  the  fraud  or 
mistake  would  be  necessarily  implied. 
Courts  of  Equity  derive  their  jurisdiction 
from  the  facts  alleged,  not  from  the  terms 
used  in  setting  them  out.  Grove  v.  Eentch, 
26  Md.  367,  877;  see  Harding  v.  Handy, 
11  Wheat.  103,  120,  121;  see  further  to 
these  points,  Dilly  v.  Heckrott,  8  Gill  & 
J.  171;  Morrison  v.  Hart,  2  Bibb,  4;  Le- 
master  v.  Burkhart,  2  Bibb,  26;  Crocker 
V.  Higgins,  7  Conn.  342 ;  Buck  v.  McCaugh- 
try,  5  Monroe,  220 ;  Bank  of  United  States 
V.  Shultz,  3  Ohio,  62;  Anthony  v.  Left- 
wich,  3  Band.  263 ;  Boone  v.  Chiles,  10 
Peters,  177;  Jackson  v.  Cartwright,  5 
Munf  314;  Aikens  i:  Bullard,  1  Eice  Eq. 
13;  Bishop  v.  Bishop,  13  Ala.  475;  White 
V.  Yaw,  7  Vt.  357 ;  The  Camden  and  Ara- 
boy  R.E.  Co.  v.  Stewart,  4  C.  E.  Green 
(N.  J.),  343.  But  where  the  facts  stated 
in  the  bill  are  disproved,  or  are  defectively 
stated,  relief  may  be  granted  upon  the  facts 
stated  in  the  answer.  Maury  v.  Lewis,  10 
Yerger,  115 ;  Rose  v.  Mynatt,  7  Yerger,  30 ; 
M'Laughlin  v.  Daniel,  8  Dana,  184;  Dealty 
V.  Murphv,  3  A.  K.  Marsh.  474;  but  see 
Thomas  v.  Warner,  16  Vt.  110;  Storv  Eq. 
PI.  §§  257,  264;  West  v.  Hall,  3  Harr.  & 
J.  221;  Edwards  v.  Massey,  1  Hawks. 
359.  Eule  4  of  the  Massachusetts  Bules  of 
Practice  in  Chancery,  requires  that  "  the 
bill  shall  contain  a  clear  and  explicit  state- 
ment of  the  plaintiff's  case."  In  Maine, 
"  the  bill  must  set  forth  clearly,  succinctly, 
and  precisely,  the  facts  and  causes  of  cota- 
plaint,  without  circumlocution  or  repeti- 
tion."   Eule  1,  87  Maine,  681,  Appx. 
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How  far 
technical 


should  be 
used: 


Seisin  in  fee, 
how  alleged. 


Possession  of 
a  chattel  real. 

Seisin  of 
things 
manurahh ; 

not  manur- 
able. 


Words  to 

enlarge 

meaning. 


Technical 
expressions 
not  absolutely 
necessaiy. 


ground  that  the  bill  ought  to  have  stated  what  the  outstanding 
term  or  estate  was.'' 

Although  the  rules  of  pleading  in  Courts  of  Equity,  especially 
in  the  case  of  bills,  are  not  so  strict  as  those  adopted  in  Courts  of 
Law,  yet,  in  framing  pleadings  in  Equity,  the  draftsman  will  do 
well  to  adhere  as  closely  as  he  can  to  the  general  rules  laid  down 
in  the  books  which  treat  of  Common  Law  pleadings,  whenever 
such  rules  are  applicable  to  the  case  which  he  is  called  upon  to 
present  to  the  Court :  ^  for  there  can  be  no  doubt,  that  the  stated 
forms  of  description  and  allegation  which  are  adopted  in  pleadings 
at  Law  have  all  been  duly  debated  under  every  possible  considera- 
tion, and  settled  upon  solemn  deliberation,  and  that,  having  been 
established  by  long  usage,  experience  has  shown  them  to-be  prefer- 
able to  all  others  for  conveying  distinct  and  clear  notions  of  the 
subject  to  be  submitted  to  the  Court ;  and  if  this  be  so  at  Law, 
•there  appears  to  be  no  reason  why  they  should  not  be  considered 
as  equally  applicable  to  pleadings  in  Courts  of  Equity,  in  cases 
where  the  object  of  the  pleader  is  to  convey  the  same  meaning  as 
that  affixed  to  the  same  terms  in  the  ordinary  Courts.  Thus,  as 
at  Law,  if  a  man  intends  to  allege  a  title  in  himself  to  the  inheri- 
tance or  freehold  of  lands  or  tenements  in  possession,  he  ought 
regularly  to  say  that  he  is  seised/  or,  if  he  allege  possession  of  a 
term  of  years,  or  other  chattel  real,  that  he  is  possessed ;  "  if  he 
allege  seisin  of  things  manurable,  as  of  lands,  tenements,  rents,  &c., 
he  should  say  that  he  was  seised  in  his  demesne  as  of  fee  /  and  if 
of  things  not  manurable,  as  of  an  advowson,  he  should  allege  that 
he  is  seised  as  of  fee  and  right,  omitting  the  words  in  his  demesne  * 
so  that  there  seems  to  be  no  reason  why  the  same  forms  of  expres- 
sion should  not  be  equally  proper  in  stating  the  same  estates  in 
Equity.  It  is,  indeed,  the  general  practice,  in  all  well-drawn  plead- 
ings, to  insert  them,  although  they  are  frequently  accompanied 
with  other  words,  which  are  sometimes  added  by  way  of  enlarging 
their  meaning,  and  of  extending  them  to  other  than  mere  legal 
estates.  Thus,  in  stating  a  seisin  in  fee,  the  words  "  or  otherwise 
well  entitled  to,"  are  frequently  added:  although  it  would  seem 
that,  in  some  cases,  the  addition  of  these  words  would  be  incorrect, 
and  might  render  the  allegation  too  uncertain.* 

In  recommending  the  use,  in  pleadings  in  Equity,  of  such  tech- 
nical expressions  as  have  been  adopted  in  pleadings  at  Common 


1  Stansbury  v.  Arkwright.  6  Sim.  481, 
485;  see  also  Jones  v.  Jones,  3  Mer.  161, 
175;  Barber  v.  Hunter,  cited  ib.  170,' 173; 
Frietas  «.  Dos  Sandos,  1  Y.  &  J.  674.  If 
the  bill  founds  the  right  against  the  defend- 
ant upon  the  fact  of  his  having  notice,  it 
should  charge  such  notice  directly,  other- 
wise it  is  not  matter  in  issue  on  which  the 


Court  can  act.  Story  Eq.  PI.  §  263,  and 
oases  in  note. 

2  See  The  Camden  and  Amboy  E.R.  Co. 
V.  Stewart,  4  C.  E.  Green  (N.  J.),  343,346. 

8  Stephen  on  PI.  233,  242;  Whit  worth 
Eq.  Prec.  162,  n.  et  sea. 

i  Ibid. 

5  Baring  ».  Nash,  1  V.  &  B.  651. 


FORM   OF   THE   BILL.  363 

Law,  it  is  not  intended  to  suggest  that,  in  Equity,  the  use  of  any    Ch.  VI.  §  5. 

particular  form  of  words  is  absolutely  necessary,  or'  that  the  same   * 1 ' 

thing  may  not  be  expressed  in  any  terms  which  the  draftsman  may 
select  as  proper  to  convey  his  meaning,  provided  they  are  adequate 
for  that  purpose.^  All  that  is  contended  for  is,  that  notwithstand- 
ing the  looseness  with  which  pleadings  in  Courts  of  Equity  may, 
consistently  with  the  principles  of  those  Courts,  be  worded,  yet, 
where  it  is  intended  to  express  things  for  which  adequate  legal  or 
technical  expressions  have  been  adopted  in  pleadings  at  Law,  the 
use  of  such  expressions  will  be  desirable,  as  best  conducing  to 
brevity  and  clearness.  Assuming,  therefore,  that  even  in  plead- 
ings in  Equity  the  same  form  of  words  as  are  used  in  pleadings  at 
Law  may  generally  be  introduced  with  advantage,  the  reader's 
attention  will  here  be  directed  to  some  of  the  rules  adopted  in 
legal  pleadings,  which  may  with  good  effect  be  adopted  in  Equity. 

Thus,  it  is  a  rule  in  pleading,  at  Common  Law,  that  the  nature  Legal  effect 
of  a  conveyance  or  alienation  should  be  stated  according  to  its  °^J^i  -^^  ' 
legal  effect,  rather  than  its  form  of  words ;  ^  and  this  is  in  substance  stated. 
enjoined  by  the  General  Order,' which  directs  "that  deeds,  writ- 
ings, or  records  be  not  unnecessarily  set  out  in  pleadings  in  hoec 
verba,  but  that  so  much  of  them  only  as  is  pertinent  and  material 
be  set  out  or  stated,  or  the  effect  and  substance  of  so  much  of  these 
only  as  is  pertinent  and  material  be  given,  as  counsel  may  deem 
advisable,  without  needless  prolixity."  * 

It  may  be  observed,  however,  that  although  it  is  desirable,  in  Documents, 
stating  instruments,  that  the  above  Order  should  be  adhered  to,  ^tout"")!  ^ 
and  that. the  substance  only  of  such  instruments  as  are  necessary  Jiibc verba: 
to  be  set  out  should  be  stated,  without  repeating  them  in  hoec  verba, 
yet  cases  may  arise  in  which  it  is  convenient  to  state  written  docu- 
ments in  their  very  words.    This  occurs,  whenever  any  question  Where  ques- 
in  the  cause  is  likely  to  turn  upon  the  precise  words  of  the  instru-  upon  docu- 
ment, as  in  the  case  of  bills  filed  for  the  establishment  of  a  particu-  lar  words; 
lar  construction  of  a  will  which  is  informally  or  inartificially  worded :  as  in  wills, 
in  such  bills,  the  words  which  are  the  subject  of  the  discussion 
ought  to  be  accurately  set  out,  in  order  more  specifically  to  point 
the  attention  of  the  Court  to  them.    Indeed,  wherever  informal  or  informal 
instruments  are  insisted  on,  upon  the  construction  of  which  any 
difficulty  is  likely  to  arise,  as  is  frequently  the  case  in  agreements 


instruments. 


1  See  Eidgly  v.  Bond,  18  Md.  433;  Bol-  Harr.  &  J.  363;  Silver  v.  Kendriok,  2  N. 
eiano  v.  Cooke,  19  Md.  376;  Grove  v.  H.  160;  Osborne  v.  Lawrence,  9  Wend. 
Eentch,  26  Md.  367,  377.  135;   Crocker  ».  Whitney,  10  Mass.  320; 

2  Stephen  on  PI.  237;    see  1  Chitty  PI,  Goodwich  v.  Rodney,  1  Min.  195. 
(9th  Am.  ed.)  305;  Andrews  v.  Williams,  «  Ord.  VIIL  2. 

11  Conn.  326;  Morris  «.  Fort,  2  M'Cord,  <  See  26th  U.  States  Equity  Rule ;  Good- 

398-   Lent  v.   Padelford,   10  Mass.   230;  rich  j).  Rodney,  1  Min.  195;  Rule  2  of  New 

Hopkins  ■!).  Young,  11  Mass.  307;    Walsh  Jersey  Chancery  Rules,  2  McCarter(N'.  J.), 

V.  Gilmer,  3  Harr.  &  J.  407;   Grannis  «.  513;  The  Camden  and  Amboy  R.R.  Co.  ». 

Clark,  8  Cowen,  36;  Eidgley  v.  Riggs,  4  Stewart,  i  C.  E.  Green  (N.  J.),  343. 
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reduced  into  writing  by  persons  who  have  not  been  professionally- 
educated,  or  which  are  insisted  on  as  resulting  from  a  written  cor- 
respondence :  in  all  such  cases,  the  written  instruments  relied  on, 
or  at  least  the  material  parts  of  them,  should  be  set  out  in  hcec  verba. 
So  also,  in  bills  filed  for  the  purpose  of  carrying  into  effect  written 
articles,  upon  the  construction  of  which,  although  they  ai"e  formally 
drawn,  questions  are  likely  to  arise,  such  articles  or  so  much  of 
them  as  are  likely  to  give  rise  to  questions,  should  be  accurately 
stated.  In  many  cases  also,  the  expressions  of  an  instrument  or 
writing  are  such  that  any  attempt  to  state  their  substance,  with- 
out introducing  the  very  words  in  which  they  are  expressed,  would 
be  ineffectual :  in  such  cases,  also,  it  is  best  that  they  should  be  set 
forth ;  and  where  a  deed  or  agreement,  or  other  instrument  reUed 
upon  by  the  plaintiflF  has  been  lost  or  mislaid,  and  is  not  forthcom- 
ing, it  may  be  useful,  if  it  can  be  done,  to  set  out  the  contents  of 
the  instrument  at  length,  in  order  to  obtain  an  admission  of  the 
contents  from  the  defendant  in  his  answer. 

It  may  be  observed  here  that,  according  to  the  old  practice  of 
the  Court,  when  a  plaintiff  mshed  to  obtain  from  a  defendant  an 
admission  as  to  a  particular  deed  or  instrument  in  his,  the  plain- 
tiff's, own  possession,  it  was  usual  to  leave  the  deed  or  other  in- 
strument in  the  hands  of  the  plaintiff's  clerk  in  Court,  and,  having 
stated  that  fact  in  the  bUl,  to  pray  that  the  defendant  might  in- 
spect it,  and  after  inspection  answer  the  interrogatories  applicable 
to  the  subject.^  This  practice,  however,  has  been  for  a  long  time 
discontinued  ;  and  it  is  now  considered  sufiicient  to  state  upon  the 
bill  the  date,  parties'  names,  and  substance  of  the  deed  or  instru- 
ment relied  upon  by  the  plaintiff,  and  then,  by  interrogatory,  to 
require  the  defendant  to  set  forth  whether  a  deed,  of  the  nature  of 
that  set  forth,  was  not  duly  executed  by  and  between  the  parties 
stated,  or  some,  or  one,  and  which  of  them,  and  whether  the  deed 
does  not  bear  the  date,  and  is  not  to  the  purport  or  effect  before 
set  out,  or  of  some,  and  what  other  date,  or  to  some,  and  what 
other  purport  and  effect.  This  form  of  statement  and  interroga- 
tory is  calculated  to  draw  from  the  defendant,  either  an  admission 
or  denial  of  the  deed,  and  of  all  knowledge  of  it,  or  of  its  execu- 
tion, date,  and  contents ;  or  else  a,  statement  of  the  defendant's 
knowledge  or  belief  of  the  parties  by  whom  it  was  executed,  and 
of  its  date,  tenor,  and  effect. 

With  reference  to  the  subject  of  stating  written  instruments,  it 
may*be  observed,  that  it  is  a  rule  in  pleading  at  Law,  that  where 
the  nature  of  a  conveyance  is  such  that  it  would,  at  Common  Law, 


1  Per  Lord  Eldon,  in  The  Princess  of 
Wales  V.  The  Earl  of  Liverpool,  1  Swanst. 
123.    Maps,  plans,  trade-marka,  &c.,  may 


however,  still  be  deposited  at  the  Record 
and  Writ  Clerks'  office,  and  referred  to  in 
the  bill.    Braithwaite's  Pr.  25. 
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be  valid  witliout  deed  or  writing,  there  no  deed  nor  writing  need 
be  averred,  though  such  document  may  in  fact  exist ;  but  where  the 
nature  of  the  conveyance  requires,  at  Common  Law,  a  deed  or 
other  written  instrument,  such  instrument  must  be  alleged.^  The 
same  rule  has,  it  would  seem,  been  adopted  with  respect  to  plead- 
ings in  Equity ;  thus,  in  stating  a  conveyance  by  bargain  and  sale, 
it  is  not  essential  to  state  that  it  was  enrolled :  for  though  such  a 
process  is  rendered  necessary  by  statute,  it  was  not  so  at  Common 
Law.^ 

In  a  bill  for  speeilBc  performance  of  an  agreement  relating  to 
land,  it  is  however,  necessary  to  allege  that  the  agreement  is  in 
writing :  °  otherwise,  the  bill  will  be  demurrable ;  but  it  is  not  nec- 
essary to  allege  that  it  has  bee#  signed :  *  because,  from  the  state- 
ment that  it  is  in  writing,  it  is  necessarily  to  be  inferred  that  it  has 
been  signed.^ 

It  may  be  noticed,  in  this  place,  that  where  an  agreement  relied 
upon  in  a  bill  is  to  be  collected  from  the  letters  betweeli  the  parties, 
the  letters  may  be  stated  in  the  bill,  either  as  constituting  the  al- 
leged agreement,  or  as  evidence  of  an  alleged  parol  agreement. 
In  the  first  case,  the  defendant  may  insist  that  they  do  not  make 
out  a  concluded  agreement,  and  that  no  intrinsic  evidence  can  be 
received ;  in  the  latter,  he  may  plead  the  Statute  of  Frauds.^ 

It  is  upon  the  principle  above  referred  to,  that  although  stamp- 
ing is,  by  sundry  Acts  of  Parliament,  rendered  necessary  to  the 


Ch.  VI.  §  5. 


Secus,  where 
required. 


Bargain  and 
sale,  without 
averring 
enrolment. 


Agreement 
relating  to 
land  must  be 
alleged  to  bo 
in  writing ; 

but  allegation 
of  signature 
notnecessary. 

Letters 
containing 
agreement, 
may  be 
stated,  as 
constituting 
it,  or  as 
evidence. 


Stamp  need 
not  be 
averred. 


1  Stephen  on  PI.  238,  287,  288. 

2  See  Harrison  v.  Hogg,  2  Ves.  J.  327. 
"Where,  it  is  alleged  that  a  mortgagee  "  by 
his  assignment  in  writing  on  said  deed, 
sealed  with  his  seal"  (date  and  considera- 
tion stated),  "conveyed  and  assigned  to 
the  plaintiff  all  his  right,  title,  and  interest 
in  the  same,  together  with  the  debt  se- 
cured thereby,  and  all  his  claims  in  and  to 
the  mortgage,  all  which  will  more  fully 
appear  by  said  deed  and  assignment  when 
produced  in  Court,"  it  was  held  sufScient 
on  demurrer,  although  there  was  no  allega- 
tion in  the  bill  that  the  assignment  was 
acknowledged  and  recorded.  Lovell  v. 
Farrington,  50  Maine,  239. 

8  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  559, 
568;  Redding  v.  Wilkes,  3  Bro.C.  C.  400; 
Barkworth  v.  Young,  4  Drew.  1 ;  3  Jur.  N. 

5.  34;  Wood  V.  Midgeley,  5  De  G.,  M.  & 

6.  41 ;  see  Piercy  v.  Adams,  22  Geo.  109. 
Part-performance  of  a  contract  within  the 
Statute  of  Frauds  must,  in  order  to  entitle 
a  part}'  to  relief,  be  expressly  stated  in  the 
bill.    See  Meach  v.  Stone,  1  D.  Chip.  182. 

As  to  the  effect  of  part-performance,  and 
what  will  amount  to  a  part-performance 
sufficient  to  take  a  case  out  of  the  statute, 
see  Whitchurch  v.  Beavis,  2  Bro.  C.  C. 
(Perkins's  ed.)  566,  note  (a),  and  cases 
cited;  Whitebread  v.  Brookhurst,  1  id. 
404,  and  cases  cited  in  notes;  2  Stoiy  Eq. 


Jur.  §§  759-767;  Newton  v.  Swasey,  8  N. 
H.  9;  1  Sugden,  Vend.  &  Pur.  (7th  Am. 
ed.)  i40  et  seq.,  and  notes.  A  trust  need 
not  be  alleged  to  be  in  writing,  but  it  is 
sufficient  if  the  trust  is  proved  by  writing 
at  the  hearing ;  see  Davies  v.  Otty,  10  Jur. 
N.  S.  506;  12  W.  li.  682,  M.  E.;  ib.  896, 
L.  JJ. ;  33  Beav.  540 ;  2  De  G.,  J .  &  S.  238 ; 
and  see  Forster  v.  Hale,  3  Ves.  696 ;  Ran- 
dall V  Morgan,  12  Ves.  74,  and  comp.  the 
4th  and  7th  sects,  of  Stat,  of  Frauds.  Peas- 
ley  V.  Barney,  1  D.  Chip.  333;  see  Hobart 
».  Andrews,  21  Pick.  526,  534;  Ontario 
Bank  v.  Root,  3  Paige,  478 ;  Coquillard  v. 
Suydam,  8  Blackf.  24. 

*  Eist  V.  Hobson,  1  S.  &  S.  543 ;  Bark- 
worth  V.  Young,  4  Drew.  1 ;  3  Jur.  N.  S. 
34;  see  Story  Eq.  PI.  §§  263,  762;  Cosine 
«.  Graham,  2  Paige,  177;  Coles  v.  Boone, 
10  Paige,  535 ;  Ontario  Bank  v.  Root,  3 
Paige,  478;  Hobart  v.  Andrews,  21  Pick. 
534;  Richards  v.  Richards,  9  Gray,  314; 
Sterm  v.  Drinker,  2  E.  D.  Smith  (N.  Y.), 
401;  1  Chitty  PI  (9th  Am.  ed.)  303,  304; 
Nelson  v.  Dubois,  13  John.  177;  Cleaves 
V.  Foss,  4  Greenl.  1 ;  Wallis  ®.  Frazier,  2 
Nott.  &  McC.  180. 

5  Barkworth  v.  Young,  vbi  sup. 

6  Birce  v.  Bletchlev,  6  Mad.  17 ;  Skinner 
».  M'Douall,  2  De  G.  &  S.  266;  12  Jnr. 
741;  Sugd.  V.  &  P.  149;  Dart,  V.  &  P., 
649. 
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Instroment 
created  by 
statute  must 
be  stated, 
with  all  cir- 
cumstances 
required. 


Will  must  be 
averred  to 
have  been 
duly  made. 


As  to  state- 
ments under 
the  Engrav- 
ings Copy- 
right Acts. 


validity  of  a  variety  of  instruments,  it  is  not  necessary,  nor  is  it 
even  usual,  in  pleadings,  to  aver  that  such  instruments  have  been 
duly  stamped. 

It  is  to  be  observed,  also,  that  the  rule  of  pleading  above  re- 
ferred to  applies  only  to  cases  in  which  the  necessity  for  a  con- 
veyance or  agreement  being  in  writing,  is  superadded  by  statute 
to  things  which  at  Common  Law  might  have  been  by  parol ; 
but  where  a  thing  is  originally  created  by  Act  of  Parliament,  and 
required  to  be  in  writing,  it  must  then  be  stated,  with  all  the 
circumstances  required  by  the  Act.  Thus,  it  was  necessary  to 
allege  that  a  devise  of  lands  (which  at  Common  Law  is  not  valid, 
and  was  first  authorized  by  the  statutes  32  Hen.  VIII.  c.  1,  and  34 
Hen.  VIII.  c.  5)  had  been  made  in  writing,  which  is  the  only  form 
in  which  those  statutes  authorize  it  to  be  made.^ 

It  seems,  however,  that  it  is  suificient,  under  the  present  "Wills 
Act,^  to  allege,  that  a  will  has  been  duly  made,  or  duly  made  in 
writing ;  and  that  it  is  not  necessary  to  allege  the  signature  and 
attestation,  as  required  by  the  Act.' 

Some  doubt  app'ears  to  be  entertained  whether,  in  suits  under 
the  8  Geo.  II.  c.  13,  and  7  Geo.  III.  c.  38,^  by  which  the  property 
in  certain  prints  is  vested  in' the  inventors  for  a  certain  number  of 
years  from  the  day  of  publishing,  it  is  necessary  to  state  that  the 
name  of  the  engraver  and  date  of  the  print  have  been  engraved 
on  the  print,  as  required  by  the  first-mentioned  Act.  In  JBlackweU 
V.  Sarper,^  Lord  Hardwicke  was  of  opinion,  that  the  clause  in  the 
Act  was  only  directory,  and  that  the  property  was  vested  abso- 
lutely in  the  engraver,  so  as  to  entitle  him  to  sue,  although  the  day. 
of  publication  was  not  mentioned,  and  compared  it  to  the  clause 
under  the  statute  of  Anne,^  which  required  entry  at  Stationers' 
Hall :  upon  the  construction  of  which  it  had  been  determined  that 
the  property  vests,  although  the  direction  had  not  been  complied 
with.  Lord  EUenborough  also  held,  at  nisi  prius^  that  an  action 
might  be  maintained,  although  th?  proprietor's  name  was  not  in- 
scribed: observing,  that  the  interest  was  vested  by  the  statute, 
and  that  the  Common  Law  gave  the  remedy.^  On  the  other  hand, 
it  appears  to  have  been  taken  for  granted  by  the  Court  of  King's 
Bench,  in  the  case  of  Thompson  v.  Symonds,^  though  it  became 
unnecessary  to  decide  the  point,  that  both  the  name  and  the  date 
should  appear ;  and  in  Harrison  v.  IToffff,^"  Lord  Alvanley  M.  R. 


1  Stephen  on  PI.  239. 

2  7  Will.  IV.  &  1  Vic.  c.  26. 

8  Hyde  v.  Edwards,  12  Beav.  100:  13 
Jur.  767. 

*  These  Acts  are  amended  and  ex- 
plained by  17  Geo.  III.  c.  57 ;  6  &  7  Will.  IV. 
c.  59,  Ir. ;  15  &  16  Vic.  c.  12;  see  Phillips 
on  Copyright,  Chap.  VIII. 

«  2  Atk.  93,  96;  Barn.  210,  218. 


6  8  Ann.  u.  19,  repealed  by  6  &  6  Vio. 
c.  45. 

7  Beckford  O.Hood,  7  T.E.  620;  and  see 
Buller  V.  Walker,  cited  2  Atk.  94. 

8  Koworth  V.  Wilkes,  1  Campb.  94. 

9  5  T.  E.  41. 

"  2  Ves.  J.  327.  The  Copyright  Act  of 
6  &  6  Vic.  c.  46,  as  to  Books,  has  been 
held  to  include  Engravings  in  Books ;  so 
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Stated  that  he  inclined  to  differ  from  Lord  Hardwicke,  and  that  it    Ch.  VI.  §  5. 

was  his  opinion  that  the  insertion  of  the  name  and  date  was  essen-   ' r ' 

tial  to  the  plaintiff's  right. 

It  has  been  before  stated,  that  it  is  a  rule  in  pleadmg,  that  instrument 
whenever  at  Common  Law  a  written  instrument  was  not  necessary  JJ^^gg^'af 
to  complete  a  conveyance,  it  is  not  necessary  in  pleading  to  aver  Law,  must  be 
it,  although  such  an  instrument  has  been  rendered  necessary  by    ^  "    ' 
statute,  and  has  been  executed.    The  converse  of  this  is  also  a 
rule,  so  that,  whenever  a  deed  in  writing  is  necessary  by  Common 
Law,  it  must  be  shown  in  pleading ;  therefore,  if  a  conveyance  by 
way  of  grant  be  pleaded,  a  deed  must  be  alleged :  because  matters  where  things 
that  "  lie  in  grant,"  according  to  the  legal  phrase,  can  pass  by  deed  ^^  ™  srant, 
only.^     Thus  in  Senning  v.  WiUis,^  where  the  plaintiff  filed  a  bill 
for  tithes,  and  set  up  by  way  of  title  a  parol  demise  by  the  impro-  as  tithes, 
priator  for  one  year,  the  defendant  demurred  for  want  of  title  in 
the  plaintiff,  and  the  plaintiff  submitted  to  the  demurrer.     TJpon 
the  same  ground,  in  Jackson  v.  £enson,^  where  the  bill  prayed 
an  account  of  tithes,  and  merely  stated  that  the  impropriate  rector 
demised  the -tithes  to  him,  a  demurrer,  put  in  by  the  defendant, 
was  considered  to  be  well  founded ;  and  in  Williams  v.  Jones,'^ 
the  same  objection  was  taken  at  the  hearing,  and  would  have 
prevailed,  had  it  not  appeared  that  the  impropriators  had  origi- 
nally been  made  parties  to  the  suit,  but  had  been  dismissed  in 
consequence  oftheir  having  disclaimed  all  interest  in  the  tithes 
in  question.' 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  written  jjefej-ence  to 
instruments  in  a  bill,  it  is  usual  to  refer  to  the  instrument  itself,  in  instruments; 
some  such  words  as  the  following,  viz.,  "  as  by  the  said  indenture, 
when  produced,  will  appearP     The  effect  of  such  a  reference  is  to 
make  the  whole  document  referred  to  part  of  the  record.    It  is  to  makes  them' 
be  observed,  that  it  does  not  make  it  evidence :  in  order  to  make  part  of  record, 
a  document  evidence,  it  must,  if  not  admitted,  be  proved  in  the  but  not 
usual  way ;  but  the  effect  of  referring  to  it  is  to  enable  the  plaintiff  «"<ience. 
to  rely  upon  every  part  of  tte  instrument,  and  to  prevent  his 
being  precluded  from  availing  himself,  at  the  hearing,*  of  any 
portion,  either  of  its  recital  or  operative  part,  which  may  not  be 
inserted  in  the  bill,  or  which  may  be  inaccurately  set  out.     Thus, 
it  seems  that  a  plaintiff  may,  by  his  bill,  state  simply  the  date  and 
general  purport  of  any  particular  deed  or  instrument  under  which 
he  claims,  and  that  such  statement,  provided  it  is  accompanied  by 

that  the  provisions  of  8  Geo.  II.  c.  13,  need  2  3  Wood,  29 ;  2  E.  &  T.  188. 

not,  in  such  case,  be  complied  with.    Bogue  3  M'CIel.  62;  13  Pri.  131. 

V.  Houlston,  5  De  G.  &  S.  267 ;  16  Jur.  372.  «  Younge,  252. 

Under  this  Act,  however,  payment  for  an  ^  Younge,  255;  and  see  ante,  p.  211. 

article  written  for  a  periodical  must  be  ^  But  on  the  argument  of  a  demurrer, 

alleged.    Richardson  v.  Gilbert,  1  Sim.  N.  he  cannot  avail  himself  of  the  portion  not 

S.  336;  15  Jur.  389;  but  see  Phillips  on  set  out.    Harmer  ».  Gooding,  3  De  G.  &  S. 

Copyright,  176.  407,  410;   Cuddon.  ■».  Tite,  1  Giff.  395;  4 

1  'Stephen  on  PI.  239.  Jur.  N.  S.  679. 
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C^.  VI.  §  5.  a  reference  to  the  deed  itself,  will  be  sufficient.  As  in  Pauncefort 
V.  Zord  Lincoln^  where  the  plaintiff's  claims  were  founded  on  a 
variety  of  deeds,  wills,  and  other  instruments ;  but  to  avoid  ex- 
pense, or  for  some  other  purpose,  the  dates  and  general  purport 
only  of  such  instruments  were  stated  in  the  bill,  with  reference  to 
them.  This  manner  of  stating  the  case  does  not  appear  to  have 
been  considered  as  a  ground  of  objection  to  the  bill;  but  when 
the  cause  was  brought  to  a  hearing.  Sir  Thomas  Clarke  M.  R.  re- 
ferred it  to  the  master  to  state  the  rights  claimed  by  the  plaintiff 
under  the  several  instruments  mentioned  in  the  bill,  and  reserved 
costs  and  further  directions  until  after  the  report,  and  the  cause 
was  afterwards  heard,  and  a  decree  made,  on  the  report,  which 
stated  the  instruments.  It  is  obvious  that  the  method  of  stating 
the  plaintiff's  title  adopted  in  the  above-mentioned  case,  was  one 
of  great  inconvenience ;  and  although  it  has  been  referred  to  here, 
it  is  by  no  means  from  a  wish  to  recommend  its  adoption  as  a 
precedent.  It  is  always  necessary,  in  drawing  bills,  to  state  the 
case  of  the  plaintiff  clearly,  though  succinctly,  upon  the  record; 
and  in  doing  this,  care  should  be  taken  to  set  out  precisely  those 
deeds  which  are  relied  upon,  and  those  parts  of  the  deeds  which 
are  most  important  to  the  case.^ 
Of  the  Although  the  same  precision  of  statement  is  not  required  in 

required:  bills  in  Equity  as  in  pleadings  at  Law,  yet  it  is  absolutely  necessary 
that  such  a  convenient  degree  of  certainty  should  be  adopted,  as 
may  serve  to  give  the  defendant  full  information  of  the  case  which  ' 
he  is  called  upon  to  answer.*  In  Cresset  v.  Mitton^  Lord  Thurlow 
observed,  "  special  pleading  depends  upon  the  good  sense  of  the 
thing,  and  so  does  pleading  here ;  and  though  pleadings  in  this 
Court  run  into  a  great  deal  of  unnecessary  verbiage,  yet  there 
must  be  something  substantial;"  and  in  Lord  Redesdale's  Treatise 
it  is  said,  that  the  rights  of  the  several  parties,  the  injury  com- 
plained of,  and  every  other  necessary  circumstance,  as  time,  place, 
manner,  or  other  incidents,  ought  to  be  plainly,  yet  succinctly, 
alleged.^  And,  in  several  cases,  demurrers  have  been  allowed  to 
bills  on  the  ground  of  the  vagueness  and  uncertainty  of  their 
statements.'    Upon  the  same  principle,  a  mere  allegation  that  the 

1  1  Dick.  362.  dolph  V.  Daly,  1  C.  E.  Green  {N.  J.),  313, 

2  Martin  «.  MoBiyde,  3  Ired.  Ch.  581;       318.  ^  'i       > 
King  9.  Trice,  3  Ired.  Eq.  568.                             4  i  Ve8.  J.  450;  S  Bro.  C.  C.  482, 

8  See  Kankel  «.  Markell,  26  Md.  408;  6  Ld.  Bed.  41. 

Droullard  ».  Baxter,  1  Scam.  192;  Rogers  6  Wormald  v.  De  Lisle,  3   Beav.  18; 

».  Ward,  8  Allen,  887;  Chapman  «.  Hunt,  Boydti.  Movie,  2  Corl.  316,  323;  Kelly  ». 

1  McCarter  (N.  J  ),  149;  White  v.  Empire  Rogers,  1  Jur.  N.  S.  514,  V.  C.  W.;   see 

Ase.  Corp.  L.  R.  6  Eq.  23;   Story  Eq.  PI.  also  Vernon  v.  Vernon,  2  M.  &  C.  146, 

§  240  e<8e?.    General  certainty  is  sufficient  171;  Reed  v.  O'Brien,  7  Beav.  32,  87,  39 

m  pleadings  m  Equity.  Story  Eq.  PI.  §  253 ;  Darthez  «.   Clemens,  6   Beav.   165,  169 

ante  360-362   notes;    Preecott  e.  Everts,  Parker  v.  Nickson,  4  Giff.  306;  9  Jur.  N 

4  Wis.  314 ;  Paterson  &  Hud.  E.R.  Co.  «.  S.  196 ;  Affd.  «A.  451 ;  1  De  G.,  J.  &  S.  177 

Jersey  City,  1  Stcckt.  (N.  J.),  434;  Ran-  but  see  Chouteau  «.  Rice,  1  Min.  106. 
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defendant  is  a  trustee  for  the  plaintiff,  not  supported  by  the  facts    Ch.  VI.  §  5. 

stated,  will  not  prevent  a  demurrer ;  ^  and  so,  a  statement  that  a    ' y ' 

defendant  claimed  an  interest  as  purchaser  under  an  alleged  agree- 
ment, but  that  such  agreement,  if  any,  had  been  long  since  aban- 
doned and  waived,  was  held  insufficient  to  prevent  a  demurrer 
by  that  defendant.'*  However,  where  in  a  bill  for  specific  per- 
formance of  an  agreement  to  take  an  assignment  of  a  lease,  the 
plaintiff  stated  a  covenant  in  the  lease  not  to  assign  without 
license  of  the  lessor,  and  did  not  aver  that  the  plaintiff  had  or 
could  obtain  such  a  license :  there  being  no  statement  of  a  proviso 
for  re-entry  on  default,  the  Court  overruled  a  demurrer,  and,  at 
the  hearing,  directed  a  reference  to  inquire  whether  the  plaintiff 
could  make  a  good  title.'  • 

With  respect  to  the  allegation  of  time,  it  is  to  be  observed  that,  in  alleging 
where  it. is  material,*  it  ought  to  be  alleged  with  such  a  degree  of  *""^' 
accuracy,  as  may  prevent  any  possibility  of  doubt  as  to  the  period 
intended  to  be  defined.'  Thus,  in  prescribing  for  a  modus  in  a 
bill,  it  is  necessary  that  a  time  for  the  payment  of  it  should  be 
mentioned ;  °  and,  formerly,  it  appears  to  have  been  considered, 
that  not  only  the  day  of  payment  should  be  mentioned,  but  that 
laying  the  day  of  payment  on  or  about  a  particular  day  was  too 
uncertain.'  It  has,  however,  been  decided/that,  in  ordinary  cases, 
the  laying  of  an  event  on  or  about  a  certain  day  of  a  certain 
month  or  year,  is  a  sufficient  specification  of  time.  In  the  case  of 
Leigh  v.  Leigh^  the  bill  prayed  that  the  defendant  might  be 
restrained  from  setting  up  a  term  of  500  years,  in  bar  of  an  action 
of  ejectment  which  the  plaintiff  had  brought  against  the  present 

1  Jackson  v.  The  North  Wales  Bail  way  It  of  the  essence,  and  releases  the  other 
Company,  6  Rail.  Ca.  112;  13  Jur.  69  j  party  upon  failure  to  comply  within  the 
Steedman  v.  Marsh,  2  Jur  N.  S.  391,  V.  time.  Fry  Specif.  Perf.  §§  711,  713;  Bene- 
C.  W.  dick  «.  Lynch,  1  John.  Oh.  370;  Wells  v. 

2  Hodgson  V.  Espinasse,  10  Beav.  473,  Smith,  7  Paige,  22;  Grigg  ».  Landis,  4  C. 
477.  E.  Green  (N.  J.),  353,  364;    Pickering  v. 

3  Smith  V.  Capron,  7  Hare,  185;  14  Jur.  Pickering,  38  N.  H.  400;  Pennock  v.  Ela, 
686.  189,  191.     In  all  cases  of  an  agreement  to 

*  On  the  subject  of  the  materiality  of  convey  lands,  where  the  value  of  the  prop- 
time,  see  Setonw.  SlHde,  7  Sumner's  Vesey,  erty  concerned  has  materially  changed, 
265,  Perkins's  note;  Marquis  of  Hertlord  or  where  great  financial  changes  have 
V,  Boore,  6  id.  719,  note  (a),  and  cases  materially  altered  the  relative  value  of 
cited;  2  Story  Eq.  Jur,  §  776,  and  notes;  money  and  land,  time  will  be  considered 
Kichmond  v.  Gray,  3  Allen,  25.  material,  and  a  party  will  not  be  allowed 

In  Equity,  time  is  often  regarded  as  not  to  lie  by  until  the  change  sets  in  his 

of  the  essence  of  a  contract.    Snowman  «.  favor,  and  then  ask  for  specific  perform- 

Harford,  56  Maine,  197;  Hull  v.  Noble,  40  ance.     Young  «.  Rathbone,  1  0.  E.  Green 

Maine, 459;  Rogers  «.  Saunders,  18  Maine,  (N.  J.),  234;   Merritt  v.  Brown,  4  G.  E. 

92;  but  where  it  is  of  the  essence,  it  will  be  Green  (N.  J.),  293. 

insisted  on  as  well  in  Equity  as  at  Law.  «  SeeSaums,  Stingley,  3  Clarke  (Iowa), 

Grigg  V.  Landis,  4  0.  E.  Green  (N.  J.),  350;  514. 

Merritt 'I).  Brown,  4  C.  E.  Green  (N.  J.),  ^  Goddard «.  Keeble, Bunb.  105 ;  Phillips 

293.    It  is  of  the  essence  of  a  contract,  v.  Symes,  ih.  171. 

either  when,  from  the  nature  or  subject-  '  Blacketi).  Finney,  ift.  198. 

matter  of  the  contract,  it  is  material  that  8  Befo  re  the  Lord  Commissioners,  Aug. 

it  should  be  performed  at  the  time,  orwhen  6  and  8,  1835. 
the  contract  by  express  stipulations,  makes 
VOL.  I.                                                   24 
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and  other 
incidents : 


In  bills  to 
establish  a 
right  of  way; 


or  bills  for  the 
discoveiy  of 


possessor,  and  alleged  that  the  plaintiff's  title  accrued  on  the 
death  of  an  individual  named,  which  happened  on  or  about  the 
2d  July,  1806.  The  defendant  demurred,  on  the  ground  that  the 
period  alleged  in  the  bill,  as  the  time  of  the  death  of  the  individ- 
ual named,  was  more  than  twenty  years  (the  period  required  by 
the  Stat.  3  &  4  Will.  IV.  o.  27,  §§  2  and  24,  to  bar  suits)  before 
the  filing  of  the  bill,  which  took  place  in  1834.  When  the  de- 
murrer was  first  argued,  Sir  Lancelot  Shadwell  V.  C.  was  of  opin- 
ion, that  the  words,  on  or  about  the  2d  July,  1806,  did  not  fix 
any  precise  date,  and  that  it  might  mean  many  years  before  or 
many  years  after  that  time ;  and  oveiTuled  the  demurrer.  Upon 
appeal,  however,  the  Lords  Commissioners,  Pepys  and  Bosanquet, 
reversed  the  decision :  being  of  opinion,  that  from  the  known  and 
accepted  use  of  the  expression,  "  on  or  about,"  in  all  the  ordinary 
transactions  of  life,  it  was  sufBlciently  definite  for  all  the  purp9ses 
of  demurrer,  and  did  satisfactorily  set  out  the  fact,  that  the  person 
named  died  in  the  year  1806.^ 

With  respect  to  the  certainty  required,  in  setting  out  the  other 
incidents  in  the  plaintiff's  case,  the  following  cases  will  serve  to 
show  what  degree  of  it  is  required  under  the  circumstances  to 
which  they  refer.  In  the  case  of  Cresset  t.  Mitton,^  before  alluded 
to,  a  bill  had  been  filed  to  perpetuate  testimony  to  a  right  of  com- 
mon and  of  wa,y,  and  it  stated  "  that  the  tenants,  owners,  and 
occupiers  of  the  said  lailds,  messuages,  tenements,  and  heredita^ 
ments,  in  right  thereof  or  otherwise,  have,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  had,  and  of  right  ought  to 
have,"  &c.  To  this  bill  a  demurrer  was  put  in :  one  of  the  grounds 
tor  which  was,  that  it  was  not  stated  as  to  what  messuages  in  par- 
ticular the  rights  of  common  and  of  way  were  claimed ;  and,  in 
allowing  the  demurrer.  Lord  Thurlow  said,  "  you  have  not  stated 
whether  the  right  of  way  and  common  is  appurtenant  and  append- 
ant to  the  land,  that  you  hold ;  and  you  state  it  loosely  that  you 
have  such  right  as  belonging  to  your  estate,  or  otherwise,  so  that 
your  bill  is  to  have  a  commission  to  try  any  right  of  common  and 
way  whatever."  The  same  doctrine  appears  to  have  been  held  by 
Lord  Keeper  North,  in  Gell  v.  Hayward^  who,  upon  a  bill  to  per- 
petuate the  testimony  of  witnesses  touching  a  right  of  way,  held, 
that  in  such  a  bill  the  way  ought  to  be  laid  exactly  per  et  trans,  as 
in  a  declaration  at  Law.  And  so,  in  Hyves  v.  Myvis,*  where  a  bUl 
was  filed  for  a  discovery  of  title  deeds,  relating  to  lands  in  the 


1  See  also  Richards  »  Evans,  1  Ves.  S. 
39 ;  Koberts  v.  Williams,  12  East,  33 ;  see, 
as  to  words  "shortly  after,"  Baker  v. 
AVetton,  14  Sim.  426;  9  Jur.  98;  and  as  to 
words  "  soon  aiter,"  Edsell  v.  Buchanan, 
4  Bro.  C.  C.  254. 

2  3  Bro.  C.  C.  481;  1  Ves.  J.  449. 


8  1  Vern.  312. 

4  8  Ves.  843;  see  also  Loker  «.  Rolle,  ift. 
4,  7;  East  India  Company  v.  Henchman, 
1  Ves.  J.  287,  290;  and  see  Houghton  v. 
Reynolds,  2  Hare,  264 ;  7  Jur.  414 ;  Munday 
V.  Knight,  3  Hare,  497,  and  reporter's 
note,  ib.  601;  S.  C.  8  Jur.  904. 
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possession  of  the  defendant,  and  for  the  delivery  of  the  possession 
of  such  lands  to  the  plaintiff,  upon  a  loose  allegation  that,  under 
some  deeds  in  the  custody  of  the  defendants,  the  plaintiff  was 
entitled  to  some  interest  in  some  estates  in  their  possession,  but 
without  stating  what  the  deeds  were,  or  what  the  property  was  to 
which  they  applied,  a  demurrer  was  allowed. 

The  principle  which  requires  a  sufficient  degree  of  certainty  in 
the  statement  of  a  bill,  has  been  fiirther  illustrated  in  the  case  of 
8tansbury  v.  Arkwright^  before  referred  to,  where  a  bill  to  re- 
strain a  defendant  from  setting  up  outstanding  terms  in  bar  to 
the  plaintiff's  claim  at  Law,  was  held  to  be  demurrable,  on  the 
ground  that  it  did  not  allege  what  sort  of  term  or  estate  was 
outstanding. 

The  rule  which  prescribes  that  a  plaintiff  cannot  sustain  a  bill, 
unless  he  has  employed  such  a  degree  of  certainty  in  setting  out 
his  case  as  may  enable  the  defendant  to  ascertain  the  precise 
grounds  upon  which  it  is  filed,  applies  to  all  cases  in  which  a 
person  comes  to  a  Court  of  Equity  for  relief  upon  a  general 
allegation  of  error,  without  specifying  particulars ;  ^  and  if  a  per- 
son, seeking  to  open  a  settled  account,  files  his  bill  without  such 
a  specification  of  errors,  he  will  not  be  permitted  to  prove  them 
at  the  hearing,  even  though  the  settlement  of  the  account  is  ex- 
pressed to  be,  errors  excepted :  which  is  the  usual  form  observed 
in  settling  accounts."  And  it  should  be  noticed,  that  where  a 
plaintiff  files  a  bill  for  a  general  account,  and  the  defendant  sets 
forth  a  stated  one,  the  plaintiff  must  amend  his  bill :  because  a 
stated  account  is  ji5«>7ia/b!C*e  a  bar  till  the  particular  errors  in  it 
are  assigned.*  Upon  the  same  ground  it  has  been  held,  that  an 
award  is  a  bar  to  a  bill  brought  for  any  of  the  matters  intended 
to  be  bound  by  it ;  and  that  if  a  bill  is  filed  to  set  aside  the  award 
as  not  being  final,  the  specific  objections  to  it  must  be  stated  upon 
the  bill.= 

It  is  to  be  remarked,  that  in  most  of  the  cases  above  cited,  the 


Ch.  VI.  §  5. 


1  6  Sim.  481,.485. 

2  Taylors.  Haylin,  2  Bro.  C.  C.  810;  1 
Cox,  435;  Johns-on  v.  Curtis,  3  Bro.  C.  C. 
266  ;  Cockrell  v.  Gurley,  26  Ala.  406 ; 
Prestidge  v.  Pendleton,  24  Miss.  60;  Ca- 
ton  V.  Willis,  5  ired.  Eq  335  ;  Prescott  v. 
Everts,  4  Wis.  314;. Dennis  v.  Dennis,  15 
Md.  73;  Mewshaw,  v  Mewshaw,  2  Md.  Ch. 
Dec;  12;  Walton  v.  Cody,  1  Wis.  420; 
Connors  v.  Connors,  4  Wis.  112;  Badger*. 
Badger,  2  Wallace  U.  S.  87. 

8  Johnson  v.  Curtis,  vU  sup. ;  1  Story  Eq. 
Jnr.  §§  52S,  527;  Story  Eq.  PI.  §§  261, 80O; 
Calvit  V.  Markhani.'S  How.  (Miss  )  343; 
Mebane  v.  Mebane,  1  Ired.  Eq.  403;  De 
Montmorency  v.  Devereux,  1  Dru.  &  W. 
119;  LeayoraftB.  Dempsey,  15  Wend.  83; 
Baker  D.  Biddle,  1  Bald.  394,  418;  Bain- 


or  to  restrain 
the  setting  up 
outstanding 
terms; 


bridge  v.  Wilcocks,  ib.  636,  540;  Consequa 
V.  Fanning,  3  John.  Ch.  587;  S.  CJ.  17 
John.  511;  Taylor  v.  Haylin,  2  Bro.  C.  C. 
(Perkin'.'s  ed.)  811,  note  (a),  and  cages 
cited;  JiihnsonD.  Curtis,  3  id.  267,  note  (a); 
Brownell  v.  Brownell,  2  id.  68,  note  (a)i; 
but  see  Shugart  v.  Thompson,  10  Leigh, 
484. 

^  Dawson  v.  Dawson,  1  Atk.  1;  Story 
Eq.  PI.  798;  Brown  v.  Vandyke,  4  Halsc. 
Ch.  (N.  J.)  795.  This  rule  supposes  that 
an  account  has  been  given  by  the  defend- 
ant. Vandyke  v.  Brown,  4  Halst.  Ch. 
(N.  J.)  657  ;  as  to  what  are  settled  ac- 
counts, see  Croft  v.  Graham,  9  Jur.  N.  S. 
1032,  V.  C.  S.  ;  9  L.  T.  N.  S.  589,  L.  JJ. ; 
2  De  G.,  J.  &  S.  156. 

^  Bouth  V.  Peach,  2  Anst.  619. 


or  for  relief  on 
the  ground  of 


or  to  open 
settled 
accounts ; 


or  where 
defendant 
sets  up  a 
stated 
account; 

or.an  award. 


Objection 
taken  by 
demurrer.. 
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Ch.  VI.  §  5.  question  has  come  before  the  Court  upon  demurrer,  which  seema 
to  be  the  proper  way  in  which  a  defendant  ought  to  take  the 
objection  that  a  bill  is  deficient  in  certainty :  if  he  neglects  to  do 
so,  it  seems  that  he  cannot  avail  himself  of  the  objection  at  the 
hearing.^ 

As  a  general  rule,  conclusions  of  law  need  not  be  averred ;  but 
where  certain  facts  are  stated  from  which  it  is  intended  to  draw  a 
conclusion  of  law,  the  bill  ought  to  be  so  framed  as  to  give  notice 
to  the  defendant  of  the  plaintiff's  intention  to  insist  on  such  con- 
clusion :  otherwise,  he  will  not  be  allowed  to  do  so.  Thus,  in  a 
bill  for  specific  performance  of  an  agreement  to  sell  a  leasehold, 
the  plaintiff  was  not  allowed  to  insist  that  the  defendant  had 
waived  his  right  to  inquire  into  the  landlord's  title :  because, 
although  he  had  stated  in  his  bill  facts  from  which  the  waiver 
might  be  inferred,  he  had  not  alleged  the  waiver.^ 


Conclusions 
of  law  need 
not,  in 
general,  be 
averred. 

Exception. 


4.   Charge  of  Confederacy. 

It  was  formerly  customary  in  almost  every  bill  to  introduce  a 
general  charge  of  confederacy  against  the  defendants.'  There  is 
no  such  statement  in  the  model  of  a  bill  given  by  the  General 
Orders,  and  it  is  scarcely  necessary  to  say  that  such  a  charge  would 
now,  except  under  very  special  circumstances,  be  deemed  idle  and 
impertinent. 

5.   Charging  Part.*' 

It  was  formerly  the  practice  of  pleaders  in  Equity  to  state  the 
plaintiff's  case  in  the  bill  very  concisely,  and  then  if  any  matter 
was  introduced  into  the  defendant's  plea  or  answer,  which  made  it 
necessary  for  the  plaintiff  to  put  in  issue,  on  his  part,  some  addi- 


1  Carew  m.  Johnston,  2  Sch.  &  Lef.  280. 

2  Clive  V.  Beaumont,  1  De  G.  &  S  397; 
13  Jur.  226;  Gaston  v.  Frankum,  2  De  G. 
&S.  661;  16  Jur.  607. 

8  See  Barton,  33,  note  (1)  ;  Cooper  Eq. 
PI.  10;  1  Hoff.  Ch.  Pr.  41.  The  general 
charge  of  fraudulent  combination,  &c.,  is 
not  sufficient  to  charge  fraud;  there  must 
be  a  specific  allegation  of  fraud,  stating  the 
facts.  Lewis  v,  Lewis,  9  Missou.  183 ;  but 
see  Farnham  v.  Brooks,  9  Pick.  212,  219. 
Although  the  charge  of  confederacy  is  now 
usually,  but  not  invariably,  inserted  in 
bills,  yet  it  is  treated  as  mere  surplusage; 
so  much  so,  thut  it  is  said,  that  the  general 
charge  of  combination  need  not  be  {al- 
though it  usually  is)  denied  or  responded 
to  in  the  answer,  when  charged  in  the  bill; 
for  it  is  mere  impertinence.  Story  Eq.  PI. 
§  29.  By  the  21st  Kquity  Rule  of  the  Su- 
preme Court  of  the  United  States,  January 
Term,  1842,  it  is  provided,  that  the  plain- 
tiff shall  be  at  liberty  to  omit  at  his  option 


the  part  which  is  usually  called  the  com- 
mon confederacy  clause  of  the  bill,  aver- 
ring a  confederacy  between  the  defendants 
to  injure  or  defraud  the  plaintiff.  By  the 
7th  Chancery  Rule  m  Massachusetts,  it  is 
provided,  that  the  common  charge  of  fraud 
or  combination  shall  be  omitted,  except  in 
cases  where  it  is  intended  to  charge  fraud 
and  combination  specifically.  See  Adams 
I).  Porter,  1  Cush.  170.  And  in  New 
Hampshire,  it  is  held  that  the  allegation 
of  confederacy  is  not  essential,  except 
where  it  is  intended  to  charge  fraud  and 
combination  specifically.  Stone  v.  Ander- 
son, 26  N.  H.  S06.  And  by  rule  of  Court 
in  that  State,  the  charge  of  confederacy 
may  be  omitted.  Rule  in  Chancery,  3,  38 
N.  H.  605,  Appx.  In  Maine  it  must  be 
omitted.  Chancery-  Rule  1, 37  Maine,  581. 
*  The  form  of  such  a  charge  is  given  in 
Van  Heythuvsen's  Equity  Draftsman,  p.  5, 
and  in  Barton,  p.  34 ;  Story  Eq.  PI.  §§  31, 
33,  and  notes. 
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tional  fact  in  avoidance  of  such  new  matter,  such  nbw  fact  was    Ch.  vi.  §  5. 

placed  upon  the  record  by  means  of  a  special  replication.    In 

order  to  avoid  the  inconvenience,  delay,  and  unnecessary  length 

of  pleading,  arising  from  this  course  of  proceeding,  the  practice 

grew  up,  when  the  plaintiff  was  aware  at  the  time  of  filing  his  bill 

of  any  defence  which  might  be  made  to  it,  and  had  any  matter 

to  allege  which  might  avoid  the  effect  of  such  defence,  to  insert 

an  allegation  that  the  defendants  pretend,  or  set  up  such  and  such 

allegations  by  way  of  defence,  and  then  to  aver  the  matter  used 

to  avoid  it  in  the  form  of  charge.     This  was  commonly  called  the 

charging  part  of  the  bill,  and  its  introduction  into  practice,  in  all 

probability,  led  to  the  discontinuance  of  special  replications,  by 

enabling  the  plaintiff  to  state  nis  case,  and  to  bring  forward  the 

matter  to  be  alleged  in  reply  to  the  defence  at  the  same  time,  and 

that  without  making  any  admission,  on  the  part  of  the  plaintiff,  of 

the  truth  of  the  defendant's  case.     Thus,  if  a  bill  were  filed  on 

any  equitable  ground,  by  an  heir  who  apprehended  his  ancestor 

had  made  a  will,  he  might  state  his  title  as  heir,  and  alleging  the 

will  by  way  of  pretence  on  the  part  of  the  defendants  claiming 

under  it,  make  it  a  part  of  his  case  without  admitting  it. 

Such  was  the  origin  of  what  was  called  the  charging  part  in  a 
bill,  and  there  is  no  doubt  that  in  many  cases  it  is  still  convenient, 
and  may  be  made  the  means  of  enabling  the  plaintiff  to  state  his 
answer  to  some  anticipated  defence,  or  to  guard  his  statement  by 
allegations  which  could  not  conveniently  be  inserted  in  the  text. 
The  model  of  a  bill,^  it  will  be  observed,  contains  no  charging 
part,  and  such  a  mode  of  statement  can  never  be  said  to  be  abso- 
lutely necessary;^  but  there  are  cases  where  it  may  still  be  useful, 
though  the  comparative  simplicity  of  modern  pleading  will  dimin- 
ish most  materially  the  occasions  for  its  use.' 

1  Vol.  nr.  s  See  Aiken  v.  Ballard,  Rice  Eq.  13; 

2  Story  p;q.  PI  §§  32,  32  a,  33,  and  note.  M'Crea  )).  Purmort,  16  Wend.  460;  Haw- 
By  the  Itquity  Rules  of  the  Supreme  Court  ley  v.  Wolverton,  B  Paige,  522 ;  Mechanics' 
of  the  United  States,  the  plaintiff  is  at  Bank  v.  Levy,  3  Paige,  606;  Stafford  v. 
liberty  to  omit,  at  his  option,  what  is  com-  Brown,  4  Paige,  88;  Story  Eq.  PI..  §  81; 
monly  called  the  charging  part  of  the  bill,  Parker  v  Carter,  4  Munf.  273;  1  Hoff  Ch. 
setting  forth  the  matters  or  excuses  which  Pr.  42.  If  the  plaintiff  wishes  to  obtain  a 
the  defendant  is  supposed  to  intend  to  set  discovery  of  facts  to  anticipate  and  rebut 
up,  by  way  of  defence  to  the  bill.  And  the  defence  which  may  be  set  up  by  the 
the  plaintiff  may,  in  the  narrative  or  defendant,  he  should,  in  the  charging  part 
stating  part  of  his  bill,  state  and  avoid,  by  of  the  bill,  state  the  anticipated  defence 
counter  averments,  at  his  option,  any  aa  a  pretence  of  tlie  defendant,  and  then 
matter  or  thing  which  he  supposes  will  be  charge  the  real  facts  to  lay  a  foundation 
insisted  upon  by  the  defendant,  by  way  of  for  the  discovery  which  is  sought.  Staf- 
di'fence  or  excuse,  to  the  case  made  by  the  ford  v.  Brown,  4  Paige,  88. 
plaintiff  for  relief.  Rule  21.  So  in  New  "  Another  very  important  rule,"  says 
Hampshire.  Rule  in  Chancery,  3,  38  ST.  Mr.  Justice  Story,  "as  to  the  frame  of 
H.  605.  bills,  seems  now  established  in  England; 

Rule  7,  of  Chancery  Practice  in  Ma=sa-  and  that  is,  if  the  bill  means  to  rely  upon 

chusetts,  proviiles  that  the  plaintiff,  when  any  confessions,  conversations,  or  admis- 

his  case  requires  it,  may  allege  by  way  of  sions  of  the  defendant,  other  written  or 

charge,  any  particular  fact,  for  the  purpose  oral,  as  proof  of  any  fact  charged  in  the 

of  putting  it  in  isSue.  ■  bill  (as,  fur  example,  of  fraud),  the  bill 
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Ch.TI.  §  5.  Bills  used  formerly  to  contain  a  precise  averment  of  jurisdiction 
in  the  Court.  This  is  now  obsolete,  and  was  never  absolutely 
requisite.^ 

6.  Interrogating  Part. 

The  interrogating  part  of  a  bill  was  an  almost  invariable  accom- 
paniment to  a  bill,  until  the  recent  statute  to  amend  the  practice 
of  the  Court  of  Chancery.^  It  will  be  recollected  that  it  is  now 
precisely  enacted,  "  that  the  bill  of  complaint  shall  not  contain 
any  interrogatories  for  the  examination  of  the  defendant."  * 

It  will  be  convenient  here  to  set  forth  the  statutory  rules  and 
the  regulations  of  the  Court  on  this  subject. 

By  15  &  16  Vic,  c.  86,  §  12,  it  is  enacted,  that  "within  a  time 
to  be  limited  by  a  General  Order  of  the  Lord  Chancellor  in  that 
behalf,  the  plaintiff  in  any  suit  in  the  said  Court  commenced  by 
bill  may,  if  he  requires  an  answer  from  any.  defendant  thereto,  file 
in  the  Record  Office  of  the  said  Court  interrogatories  for  the 
examination  of  the  defendant  or  defendants,  or  such  of  them  from 
whom  he  shall  require  an  answer,  and  deliver  to  the  defendant  or 
defendants  so  required  to  answer,  or  to  his  or  their  solicitor,*  a 


must  expressly  cliavge  what  such  confes- 
sion'5,  conversations,  or  admissions  are,  arid 
to  whom  made;  otherwise  no  evidence 
thereof  will  be  admitted  at  the  hearing." 
"  Whether  the  like  rule  will  be  allowed  to 
prevail  in  America,  may  be  deemed  open 
to  much  doubt."  See  Story  Eq.  PI.  §  266  a, 
and  the  cases  cited  in  notes,  for  a  more 
full  statement  of  the  rule  and  the  reasons 
of  it.  In  Smith  v.  Burnliam,  2  Suiriner, 
612,  it  was  held  that  the  confessions,  ad- 
.  missions,  and  conversations  of  the  defend- 
ant need  not  be  expressly  charged  in  a 
bill  in  Equity,  in  order  to  entitle  the  plain- 
tiff to  use  them  in  proof  of  facts  charged, 
and  in  issue  therein.  See  Bishop  v.  Bishop, 
13  Ala  475. 

If  the  bill  is  sworn  to,  it  is  perjurj--  for 
the  plaintiff  knowingly  to  make  a  false 
charge  or  averment  in  the  charging,  as 
much  as  if  he  makes  a  false  statement  in 
the  stating  part.  Smith  v.  Clark, 4 Paige, 
368. 

1  See  Story  Eq.  PI  §  34;  Botsford  v. 
Burr,  11  Conn.  369.  By  the  21st  Equity 
Rule  of  the  Supreme  Court  of  the  United 
States,  .Ian  Term,  1842,  the  plaintiff,  in  his 
bill,  shall  be  at  liberty  to  omit,  at  his  op- 
tion, what  is  commonly  called  the  jurisdic- 
tion clause  of  the  bill,  viz.,  "  that  the  acts 
complained  of  are  contrary  to  Equity," 
&c.  So  in  New  Hampshire.  Rule  in 
Chancery,  8,  38  N.  H.  606,  Apnx.  In  all 
bills  in  Equity  in  the  Courts  of  the  United 
States,  the  citizenship  should  appear  on 
the  face  of  the  bill,  to  entitle  the  Court  to 
take  jurisdiction ;  .otherwise  the  bill  will  be 
dismissed.  Dodge  v.  Perkins,  4  Mason, 
435;  Story  Eq.  PI.  26,  note;  Bingham  i). 


Cabot,  3  Dall.  382;  Jackson  v.  Ashton,  8 
Peters,  148  ;  Story  Eq.  PI.  §  492 ;  Vose  v. 
Philbrook,  3  Story,  335;  see  Louisville  and 
R.R.  Co.  V.  Stetson,  2  How.  U.  S.  497; 
Wiunipiseogee  Lake  Co.  «.  Worster,  29  N. 
H.  433,  443,  444.  For  a  form  of  the  aver- 
ment of  jurisdiction,  see  Story  Eq.  PI. 
§  34,  in  note. 

2  Story  Eg.  PI.  §§  35-39,  and  notes.  A 
bill  which  wholly  omite  the  interrogatory 
part,  is  said  to  "be  defective  in  Shedd  v. 
Garfield,  5  Vt.  39.  But  it  is  not  regarded 
as  absolutelv  necessary  by  Mr.  Justice 
Story,  Eq.  PI.  §  38,  though  often  highly 
useful  to  sift  the  conscience  of  the  defend- 
ant, and  almost  universal  in  practice. 
Ibui.  See  also  Eberl v  »■  Gross,  21  Penn. 
(9  Harris)  251.  By  Rule  7,  of  Chancery 
Practice  in  Massachusetts,  the  plaintiff, 
when  his  ca«e  requires  it,  may  propose  spe- 
cific interrogatories.  See  Belknap  v.  Stone, 
1  Allfu,  572.  In  New  Hampshire,  "the 
prayer  for  an  answer  and  for  answers  to 
Interrogatories,  except  where  the  plaintiff 
relies  on  the  discovery  of  the  defendant, 
may  be  omitted."  Rule  of  Chancery,  3, 
38  New  Hamp.  605,  Appx.  In  Maine,  "a 
general  interrogatory  only  shall  be  intro- 
duced, and  it  shall  be  sufficient  to  require 
a  full  answer  to  all  the  matters  alleged." 
Rule  1,  37  Maine,  581,  Appx.  As  to  what 
i.«,  or  amounts  to,  the  general  interrogatory, 
see  Ames  v.  King,  9  Allen,  258. 

8  Ante,  p.  319. 

*  It  will  be  sufficient  if  the  interrogato- 
ries are  left  at  the  solicitor's  office  wittiout 
being  tlelivered  to  him  personally.  Buwen 
V.  Price,  2  De  G.,  M.  &  G.  899. 
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copy  of  such  interrogatories,  or  of  such  of  them  as  shall  be  appli-    Ch.  vi.  §  5. 

cable  to  the  particular  defendant  or  defendants ;  and  no  defendant   " y 

shall  be  called  upon  or  required  to  put  in  any  answer  to  a  bill 
unless  interrogatories  shall  have  been  so  filed,  and  a  copy  thereof 
delivered  to  him  or  his  solicitoi",  within  the  time  so  to  be  limited, 
or  within  such  further  time  as  the  Court  shall  think  fit  to  direct." 

By  the  15th  and  following  General  Orders  of  the  7th  of  August, 
1852,  it  is  directed  that, — 

"  The  interrogatories  for  the  examination  of  the  defendant  to  a 
bill  may  be  in  a  form  similar  to  the  foi-m  set  out  in  Schedule  (C.) 
to  these  Orders,  with  such  variations  as  the .  nature  and  circum- 
stances of  each  particular  case  may  require. 

"  In  cases  in  which  the  plaintifi"  requires  an  answer  to  any  bill 
from  any  defendant  or  defendants  thereto,  the  interrogatories  for 
the  examination  of  such  defendant  or  defendants  are  to  be  filed 
within  eight  days  after  the  time  limited  for  the  appearance  of  such 
defendant  or  defendants. 

"  If  the  defendant  appear  in  person,  or  by  his  own  solicitor, 
within  the  time  limited  for  that  purpose  by  the  rules  of  the  Court, 
the  plaintiff  is,  within  eight  daiys  after  the  time  allowed  for  such 
appearance,  to  deliver  to  the  defendant  or  defendants  so  required 
to  answer,  or  to  his  or  their  solicitor  or  solicitors,  a  copy  of  the 
interrogatories  so  filed  as  aforesaid,  or  of  such  of  them  as  the  par- 
ticular defendant  or  defendants  shall  be  required  to  answer.  And 
the  copy  so  to  be  delivered  is  to  be  examined  with  the  original, 
and  the  number  of  folios  counted  by  the  Clerks  of  Records  and 
Writs,  who,  on  finding  that  such  copy  is  duly  stamped  and  prop- 
erly written,  are  to  mark  the  same  as  an  office  copy. 

"If  any  defendant  to  a  suit  commenced  by  bill  do  not  appear 
in  person,  or  by  his  own  solicitor,  within  the  time  allowed  for  that 
purpose  by  the  rules  of  the  Court,  and  the  plaintiff  has  filed  interr 
rogatories  for  his  examination,  the  plaintiff  may  deliver  a  copy  of 
such  interrogatories  so  examined  and  marked  as  aforesaid,  to  the 
defendant,  at  any  time  after  the  time  allowed  to  such  defendant  to 
appear  and  before  his  appearance  in  person  or  by  his  own  solicitor ; 
or  the  plaintiff  may  deliver  a  copy  of  such  interrogatories,  so  ex- 
amined and  marked  as  aforesaid,  to  the  defendant  or  his  solicitor, 
after  the  appearance  of  such  defendant  in  person  or  by  his  own 
solicitor,  but  within  eight  days  after  such  appearance. 

"A  defendant  required  to  answer  a  bill  must  put  in  his  plea, 
answer,  or  demurrer  thereto,  not  demurring  alone,  within  fourteen 
days  from  the  delivery  to  him  or  his  sohcitor  of  a  copy  of  the 
interrogatories  which  he  is  required  to  answer;  but  the  Coui-t 
shall  have  full  power  to  enlarge  the  time,  from!  time  to  time,  upon 
application  being  made  to  the  Court  for  that  purpose. 
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CH.VI.  §  5.  "After  the  time  allowed  by  Order  16,  for  filing  interrogatories 
for  the  examination  of  any  defendant,  no  interrogatories  are  to  be 
filed  for  the  examination  of  such  defendant,  without  special  leave 
of  the  Court,  to  be  applied  for  upon  notice  of  motion." 

The  form  of  interrogatories  referred  to  in  the  15th  Order,  is  as 
follows :  — 

"In  Chancery. 

John  Lee Plaintiff. 

James  Styles  ^ 

and  ( Defendants. 

Henry  Jones.  ) 

Interrogatories  for  the  Examination  of  the  above-named  Defendants  in 
answer  to  the  Plaintiff's  Bill  of  Complaint.. 

"  1.  Does  not  the  defendant  Henry  Jones  claim  to  have  some 
charge  upon  the  farm  and  premises  comprised  in  the  indenture  of 
mortgage  of  the  first  of  May,  one  thousand  eight  hundred  and 
fifty,  in  the  plaintiff's  bill  mentioned? 

"  2.  What  are  the  particulars  of  such  charge,  if  any,  the  date, 
nature,  and  short  effect  of  the  security,  and  what  is  due  thereon  ? 

"3.  Are  there  or  is  there  any  other  mortgages  or  mortgage, 
charges  or  charge,  incimabrances  or  incumbrance,  in  any  and  what 
manner  affecting  the  aforesaid  premises,  or  any  part  thereof? 

"4.  Set  forth  the  particulars  of  such  mortgages  or  mortgage, 
charges  or  charge,  incumbrances  or  incumbrance ;  the  date,  nature, 
and  short  effect .  of  the  security ;  what  is  now  due  thereon ;  and 
who  is  or  are  entitled  thereto  respectively ;  and  when  and  by 
whom,  and  in  what  manner,  every  such  mortgage,  charge,  or 
incumbrance  was  created. 

"  The  defendant  James  Styles  is  required  to  answer  all  these 
interrogatories. 

"  The  defendant  Henry  Jones  is  required  to  answer  the  inter- 
rogatories numbered  1  and  2} 

«  Y  Y  " 
(name  of  counsel.) 

1  By  the  former  English  practice  the  any  stntement  in  the  bill,  unless  the  plain- 
interrogatories,  which  each  defendnnt  was  tiff  desires  to  do  so  to  obtain  a  discovery," 
required  to  answer,  were  specified  in  a  in  which  case  "the  interrogatories  con- 
note at  the  foot  of  the  bill,  and  such  is  the  tained  in  the  interrogating  part  of  the  bill 
rule  adopted  by  the  Supreme  Court  of  the  shall  be  divided  as  conveniently  as  may  be 
United  States;  41st  Equity  Rule  of  the  from  each  other,  and  numbered  consecu- 
Supreine  Court  of  the  United  States,  Jan-  tively,  1,  2,  3,  &c.,  and  the  interrogatories 
uary  Tenn,  1842;  Story  Eq  PI.  §  847, note.  which  each  defendant  is  required  to  an- 
The  98th,  41st.  42d,  43d,  and  44th  of  swer,  shall  be  specified  in  a  note  at  the 
said  Equity  Kules  declare,  "  that  it  shall  font  of  the  bill,  in  the  form  and  to  the  effect 
not  hereafter  be  necessary  to  interrogate  a  following;  that  is  to  sav.  The  defendant 
defendant  specially  and  particularly  upon  (A.  B,)  is  required  to  answer  the  interrog- 
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The  form  of  interrogatories  given  is  so  precise,  that  it  is  scarcely    Ch.  VI.  §  5. 

necessary  to  refer  to  the  former  practice  on  the  subject.    Of  course   ' y — — ' 

a  defendant  is  not  bound  to  answer  any  thing  in  the  bill  to  which 
he  is  not  precisely  interrogated.'  It  was  always  the  rule  that  the 
interrogatories  must  in  all  cases  be  confined  to  the  substantive 
charge  or  allegation,  and  that  the  plaintiff  cannot  extend  his  inter- 
rogatories in  such  a  manner  as  to  compel  a  discovery  of  a  distinct 
matter  not  included  in  the  allegation  or  charge ;  ^  and  there  is 
nothing  in  the  present  Orders  to  affect  that  principle. 


7.   The  Prayer  for  Relief. 

The  prayer  for  relief  is.  genially  divided  into  two  parts :  viz.,   special  and 
the  prayer  for  specific  relief,  and  the  prayer  for  general  relie£'  general. 


atories  numbered  respectively  1,  2,  3,  &c. ; 
and  the  office  copy  of  the  bill  taken  by 
each  defendant  shall  not  contain  any  in- 
terrogatories, except  those  which  such  de- 
fendant is  so  required  to  answer,  unless 
such  defendant  shall  require  to  be  furnish- 
ed with  a  copy  of  the  whole  bill."  —  "  The 
note  at  the  foot  of  the  bill,  specifying  the 
interrogatories,  which  each  defendant  is 
required  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition 
of  any  such  note  to  the  bill,  or  any  altera- 
tion in  or  addition  to  such  note  after  the 
bill  is  filed,  shall  be  considered  and  treated 
as  an  amendment  of  the  bill."  —  "  Instead 
of  the  words  of  the  bill  now  in  use,  pre- 
ceding the  interrogating  part  thereof,  and 
beginning  with  the  words.   To  the  end, 
therefore,  there  shall  hereafter  be  used 
words  in  the  form  and  to  the  effect  follow- 
ing: To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can,  show  why 
your  orator  (the  plaintiff)  should  not  have 
the  relief  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths, 
and  according  to  the  best  and  utmost  of 
their  several    knowledge,    remembrance, 
information,  and  belief,  full,  true,  direct, 
and  perfect  an'iwer  make  to  such  of  the 
severHl  interrogatories  hereinafter  num- 
bered and  set  forth,  as  by  the  note  hereun- 
der written,  they  are  respectively  required 
to  answer;  that  is  to   say,   '1.  Whether, 
&c. ;   2.  Whether,  &c.' "  —  "A  defendant 
shall  be  at  liberty,  by  answer,  to  decline 
answering  nnj'  interrogatory  or  part  of  an 
interrogatory,  from  answering  which  he 
might  have  protected  himself  by  demurrer; 
and  he  shall  be  at  liberty  so  to  decline, 
notwithstanding  he  shHll    answer    other 
parts  of  the  bill,  from  which  he  might  have 
protected  himself  by  demurrer."    These 
rules  are  borrowed  from  the  former  En,s:lish 
Rules  in  Chancery  upon  the  same  subject. 
Storv  Eq.  PI.  §  847,  note. 

1  In  Massachu.«etts  Chancery  Practice, 
under  Rule  4,  when  the  case  requires  it,  the 
plaintiff  may  propose  specific  interrogato- 
ries.   Rule  8  provides  that  the  defendant 


shall  be  required  to  answer  fulh',  directly, 
and  particularly  to  everj'  material  allega- 
tion in  the  bill,  as  if  he  had  been  thereto 
particularly  interrogated.  See  Methodist 
Episcopal  Church  v.  Jaques,  1  John.  Ch. 
65.  The  practice  in  New  Hampshire  con- 
forms with  the  above  rule  in  Massachu- 
setts. Miles  V.  Miles,  27  N.  H.  440,  and 
such  is  understood  to  be  the  practice  where 
there  is  no  rule  on  the  subject,  lb.  445; 
see  Storv  Eq.  PI.  §  38;  Hagthorp  B.Hook, 
1  Gill  &  J.  270;  Salmon  v.  Claggett,  3 
Bland,  125.  The  general  interrogatory  is 
in  substance  as  follows ;  viz  :  "  That  the 
defendant  may  full  answer  make,  to  all  and 
singular  the  premises,  fully  and  particular- 
ly, as  though  the  same  were  repeated  and 
he  specially  interrogated,"  &c.  See  Ames 
V.  King,  9  Allen,  258. 

2  James  v.  M'Kernon,  6  John.  543  ; 
Woodcock.'!!.  Bennett,  1  Cowen,  734;  Me- 
chanics' Bank  v.  Levy,  8  Paige.  606;  Con- 
sequa  v.  Fanning,  3  John.  Ch.  596;  Kisor 
V.  Stancifer,  Wright,  323.  But  a  variety 
of  questions  may  be  founded  on  a  single 
charge,  if  they  are  relevant  to  it.  Story 
Eq  PI.  §  37.  It  may  be  noticed  here,  that 
in  Attornej'-General  v.  Whorwood,  1  Ve- 
sey,  524,  where  interrogatories  in  a  bill 
were  directed  to  particular  facts  which 
were  not  charged  in  the  preceding  part, 
and  the  defendant,  though  not  bound  to 
an'iwer  them,  did  so,  and  the  answer  was 
replied  to ;  Lord  Hiirdwicke  held  that  the 
informality  in  the  manner  of  charging  was 
supplied  by  the  answer,  and  that  the  facts 
were  properly  put  in  issue  ;  "for  a  matter 
mny  be  put  in  issue  by  the  answer  as  well 
as  by  the  bill,  and,  if  replied  to,  either 
party  may  examine  to  it."  l.Vesey,  538; 
Story  Eq.  PI.  §  36. 

8  the  latter  can  never  be  properly  and 
safelj'  omitted;  because,  if  the  phiintiif 
should  mistake  the  relief,  to  which  he  is 
entitled,  in  his  special  prayer,  the  Court 
may  yet  afford  him  the  relief  to  which  be 
has  a  right,  under  the  prayer  of  general 
relief,  provided  it  is  such  relief  as  is 
agreeable  to  the  case  made   by  the  bill. 
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V— y 

Special. 


Deficiency 
supplied 
under  prayer 
for  general 
relief; 

but  such 
relief  must  be 
consistent 
witli  relief 
specifically 
prayed,  and 
case  made 
by  bill. 


Declaration 
that  defend- 


Although  there  is  no  doubt  but  that  a  mere  prayer  for  general 
relief  was  formerly,  in  most  cases,  sufficient  to  enable  the  plaintiff 
to  obtain  such  a  decree  as  his  case  entitled  him  to,^  yet  it  was 
the  usual  practice  to  precede  the  request  for  relief  generally,  by  a 
statement  of  the  specific  nature  of  the  decree  which  the  plaintiff 
considered  himself  entitled  to,  under  the  circumstances  of  his  case ; 
and  now,  the  plaintiff  must  specifically  pray  for  the  relief  to  which 
he  may  conceive  himself  entitled,  as  well  as  for  general  relief;  ^ 
and  where  he  is  entitled  to  no  other  relief  against  any  defendant, 
he  must  pray  for  costs:'  with  the  one  exception,  that  he  may 
make  the  servant  of  a  corporation  a  defendant,  for  the  purpose  of 
discovery.* 

This  part  of  the  bill,  therefore,  should  contain  an  accurate  speci- 
fication of  the  matters  to  be  decreed ;  and,  in  complicated  cases, 
the  framing  of  it  requires  great  care  and  attention :  for,  although 
where  the  prayer  does  not  extend  to  embrace  all  the  relief  to 
which  the  plaintiff  may  at  the  hearing  show  a  right,  the  deficient 
relief  may  be  supplied  under  the  general  prayer,  yet  such  relief 
must  be  consistent  with  that  specifically  prayed,  as  well  as  with 
the  case  made  by  the  biU :  for  the  Court  will  not  suffer  a  defendant 
to  be  taken  by  surprise,  and  permit  a  plaintiff  to  neglect  and  pass 
over  the  prayer  he  has  made,  and  take  another  decree,  even  though 
it  be  according  to  the  case  made  by  his  biU.*    Therefore,  in  Soden 


Ld.  Red.  38,  45;  Coop.  Eq.  PI.  13,  14; 
English  V.  Foxall,  2  Peters,  695;  Colton 
V.  Ross,  2  Paige,  396;  Driver  v.  Fort- 
ner,  5  Porter,  10;  Thomason  v.  Smith,  7 
Porter,  144;  Peck  v.  Peck,  9  Yerger,  301; 
Isaacs  V.  Steele,  3  Scam.  104 ; .  Strange  v 
Watson,  11  Ala.  324;  Jordan  v.  Clarke,  1 
C.  E.  Green  (N.  J.),  243;  Simplot  v.  Sim- 
plot,  14  Iowa  (6  With.),  449;  Wilson  v. 
Hon-,  15,Iowa  (7  With.),  489;  Espinola  v. 
Blasco,  15  La.  Ann.  426 ;  Vandant  v.  AU- 
mon,  23  111.30;  Graham  v.  Berryman,  4 
C.  E.  Green  (N.  J.),  29,  34;  Read  v.  Cra- 
mer, 1  Green  Ch.  277;  Landis  v.  Olds,  9 
Min.  90.  Relief  not  specificallv  prayed,  is 
within  the  general  reliof  Beaumont  v. 
Boultbee,  5  Sumner's  Vesey,  485;  Story 
Eq.  PI.  §  41,  note.  If  there  is  no  prayer 
of  general  relief,  then  if  the  plaintiff  should 
mistake  the  relief  to  which  he  is  entitled, 
no  other  relief  can  be  granted  to  him,  and 
his  suit  must  fail,  at  least  unless  an  amend- 
ment of  the  prayer  is  obtained.  Story  Eq. 
PI.  §  41;  Driver  v.  Fortner,  5  Porter,  10; 
Morrison  «.. Bowman,  29  Cal.  357;  Tho- 
mason V.  Smith,  7  Porter,  144;  Peck  ®. 
Peck,  9  Yerger,  301 ;  Halsted  v.  Meeker, 
3  C.  E.  Green  (N.  J.),  186.  For  a  form  of 
prayer  for  relief  in  a  bill,  see  Story  Eq.  PI. 
I  40  note,  41  note ;  Colton  i>.  Ross,  2  Paige, 
896,  and  cases  there  cited. 

.In  a  bill  between  partners,  a  prayer  that 
the  defendant  may  be  held  to  render  an 
account  of  all  moneys  and  effects  of  the 


firm  received  by  him,  and  of  all  other 
matters  relating  to  the  concern,  is  equivfi- 
lent  to  a  prayer  for  general  relief.  Miller 
V.  Lord,  11  Pick.  11. 

In  New  Hampshire,  the  bill  may  con- 
clude, "  and  thereupon  the  plaintiff  prays," 
setting  forth  the  special  relief  to  which  lie 
supposes  himself  entitled,  "  and  for  such 
other  relief  as  may  be  just."  If  an  in- 
junction or  other  special  order,  pending 
the  suit,  is  required,  it  may  be  specially 
asked  for.  Rule  of  Chancer}',  3,  38  N. 
Hamp.  605,  608.  So  also  in  21st  Equity 
.  Rule  of  the  United  States  Courts.  In 
Indiana,  the  Court  will  grant  any  relief 
CHlIed  for  by  the  ca.«e,  and  the  issue  made, 
without  regard  to  the  prayer.  Hunter  v. 
McCoy,  14  Ind.  528. 

1  Cook  V.  Martyn,  2  Atk.  2,  8;  Grimes 
D.French,  ib.  141;  Partridge  «.  Haycroft, 
11  Ves.  570,  574;  Wilkinson  v.  Beal,  i 
Mad.  408. 

2  15  &  16  Vic.  u.  86,  §  10;  see  form  of 
bill,  Vol.  III. 

«  Beadles  v.  Burch,  10  Sim.  332,  337; 
4  Jur.  189;  Bowles  v.  Stewart,  1  hch.  & 
Lef.  227. 

*  Dummer  v.  Corporation  of  Chippen- 
ham, 14  Ves.  245;  Le  Texier  v.  Mar- 
gravine of  Anspaeh,  15  Ves.  164;  Ld.  Red. 
188;  ante,  pp.  142,  143,  296,  322. 

s  Landis  v.  Olds.  9  Min.  90.  A  particu- 
lar prayer  for  relief,  although  very  proper 
and  convenient,  is  not  essential,  since  under 
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V.  Soden^  where  a  bill  was  filed  against  a  woman  to  compel 
her  to  elect  between  the  provision  made  for  her  by  a  will,  and  that 
to  which  she  was  entitled  under  a  settlement,  and  the  case  made 
by  the  bill  was  solely  calculated  to  call  upon  her  to  elect.  Lord 
Eldon  held,  that  a  declaration  that  she  had  elected,  so  as  to  con- 
clude her,  could  not  be  maintained  under  the  prayer  for  general 
relief:  being  inconsistent  both  with  the  case  made  by  the  bill,  and 
with  the  specific  prayer  that  she  should  make  her  election,  And 
so,  where  a  bill  ^  was  filed  by  a  person  in  the  character  of  mort- 
gagee, praying  a  sale  under  a  trust,  to 'which  it  appeared  he  was 
not  entitled,  the  Court  would  not  permit  him,  under  the  general 
prayer,  to  take  a  decree  that  the  defendant  might  redeem  or  be 
foreclosed ;  although  it  was  the  relief  which  properly  belonged  to 
his  case.'    And  in  like  manner,  where  a  bill  was  brought  for  an 


Ch.  TI.  §  5. 

ant  had 
elected,  not 
granted, 
under  prayer 
that  he  may 
elect. 


No  decree  of 
foreclosure, 
under  prayer 
for  sale. 


a  general  prayer  for  relief  a  plaintiff  mny 
prjiy  at  the  bar  a  specific  relief  not  partic- 
ularly prayed  for  in  the  bill,  if  otherwise 
entitled  to  the  siime.    Wilkinson  v.  Beal, 

4  Mad.  408 ;  Cook  »  Martyn,  2  Atk.  2 ; 
Grimes  D.  French,  2  Atk.  141;  Colton  v. 
Eoss,  2  Paige,  396;  Foster  v.  Cooke,  1 
Hawks.  509 ;  Lloyd  v.  Brewster,  4  Paige, 
637;  Lingan  D.  Henderson,  1  Bland,  252; 
Driver  v.  Forner,  5  Porter,  10 ;  Thompson 
V.  Smithson,  7  Porter,  144 ;  Peck  ».  Reck, 
9  Yerger,  301;  Allen  V.  Coffman,  1  Bibb, 
469;  Wilkin  v.  Wilkin,  1  John.  Ch.  Ill; 
Cook  B.  Mancius,  5  John.  Ch.  89;  Brown 
V.  McDonald,  1  Hill,  302 ;  Gibson  v.  M'Cor- 
mick,  10  Gill  &  J.  66;  Townsend  ».  Dun- 
can, 2  Bland.  45';  Marine  and  Fire  Ins.  &c. 
«.  Earlv  K.  M.  Charlt.  279;  Eepplier  v. 
Buck.  5"  B.  Mnn.  96,  98 :  Thomas  v.  Kite, 

5  B.  Mon.  593.  The  relief  given  under  the 
general  prayer  must  be  agreeable  to  the 
case  made  by  the  bill.  Story  Eq.  PI.  §  41 ; 
Chalmers  v.  Chambers,  6  Harr.  &  J.  29; 
Hobsoni).  M'Arthur,  16  Peters,  182;  Rend 
i>.  Cramer,  1  Green  Ch.  277 ;  Franklin  v. 
Osgood,  14  John.  527 ;  i;iig:lish  v.  Foxall, 
2  Pefrs,  595;  Kibler  v.  Whiteman,  2  Har. 
401 ;  Pennock  v.  Ela,  41  N.  H.  189j  192 ; 
Cassadyi).  Woodbury,  13  Iowa  {5  With  ), 
113.  For  the  Cnuit  will  grunt  such  relief 
only  as  the  ca<e  stated  will  justify,  and 
will  not  ordinarily  be  so  indulgent  as  to 
permit  a  bill  framed  for  one  purpose  to 
answer  another,  especially,  if  the  defend- 
ant may  be  surprised  or  prejudiced  thereby. 
And  where  there  is  no  ot)Struction  to  the 

particular  relief  prayed,  the  plaintiff  can- 
not abandon  that,  and  ask  a  different 
decree  under  the  general  prayer.  Allen  v, 
Coffman,  1  Bibb,  469;  Pillow  v.  Pillow,  6 
Yerger,  420;  Thompson  v  Smithson,  7 
Porter,  144;  Foster  v.  Cooke,  1  Hawks, 
509;  Colton  v.  Ross,  2  Paige,  396;  Chal- 
mers V.  Chambers,  6  Har.  &  J.  29;  Gibson 
V.  M'Cormick,  10  Giir&  J.  66;  Townsend 
V.  Duncan,  2  Bland,  45;  King  v.  Rossett, 
2  Y.  &  J.  33;  see  Bailey  v.  Benton,  8 
Wend.  339;  1  Hofif.  Ch.  Pr.  49,  and  note; 


Read  ».  Cramer,  1  Green  Ch.  277 ;  Pleasants 
V.  Glasscock,  1  Sm.  &  M.  Ch.  17 ;  Pennock 
V.  Ela,  41  N.  H.  189. 

In  Treadwell  ».  Brown,  44  N.  H.  551,  it 
was  held,  that  under  the  prayer  for  general 
relief,  the  plaintiff  maj'-  have  such  relief 
as  he  is  entitled  to,  without  regard  to  any 
defect  in  the  praj'er  for  special  relief,  26 
■  Law  Rep.  48 ;  Franklin  v.  Greene,  2  Allen, 
619;  Danforth  ii.  Smith,  23  Tt.  247;  pro- 
vided it  does  not  conflict  with  that  specifi- 
cally prayed  for.  Stone  v.  Anderson,  26 
N.  H.  506;  Hillear;'  i>-  Hurdle,  6  Gill,  105. 
Where  the  bill  sets  forth  two  grounds  for 
relief,  and  prays  for  special  relief  on  one 
ground,  and  also  for  general  relief,  but  the 
parties  are  not  sufficient  for  any  other  than 
th  e  special  relief,  the  bill  is  not  bad  for 
multifariomnpss,  but  the  special  relief  will 
be  granted.  Mayne  v.  Griswold,  3  Sandf. 
S.  C.  463. 

In  a  foreclosufe  suit,  if  the  mortgage  is 
forfeited,  and  the  plaintiff  entitled  to  a 
decree  of  foreclosure  at  the  time  of  the 
commencement  of  the  suit,  a  decree  for 
the  whole  amount  due  upon  the  mortgage, 
whether  it  becomes  due  before  or  after  the 
filing  of  the  bill,  is  strictly  within  the 
prayer  for  relief,  and  such  as  the  case  stated 
will  justify.  Jordan  v.  Clarke,  1  C.  Ei 
Green  (N.  J.),  243. 

1  Cited  by  Lord  Eldon,  in  Hiern  v.  Mill, 
13  Ves.  119. 

2  Palkj).  Lord  Clinton,  12  Ves.  48,  57; 
see  also  Jones  v.  Jones,  3  Atk.  110,  111 ; 
Chapman  v.  Chapman,  13  Beav.  308;  15 
Jur.  ■  265 ;  Johnson  v.  Fessenmeyer,  25 
Beav.  88,  96;  3  De  G.  &  J.  13;  Story  Eq. 
PI.  §  42. 

'  A  bill  was  filed  to  have  a  mortgage 
deed  recorded,  which  had  been  omitted  to 
be  recorded  within  six  months,  in  which 
was  a  general  praj'er  for  relief  A  decree 
of  sale  of  the  mortgaged  premises  was  held 
not  to  be  within  the  relief  prayed  by  the 
bill.  Chalmers  v.  Chambers,  6  Harr.  &  J. 
29 ;  see  Chambers  r.  Chalmers,  4  Gill  &  J. 
420. 
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Kor  decree 
for  land, 
imder  prayer 
for  annuity. 

Account  of 
rents  and 
profits  not  di- 
rected under 
a  prayer  for 
specific  per- 
formance by 
vendor. 

Specific  per- 
formance of 
an  agreement 
not  decreed, 
where  parol 
variation 
proved ; 

but  in  suits 
for  titlies, 

glaintiff  may 
ave  a  decree 
for  a  modus 
proved  by 
defendant. 

Plaintiff  may 
have  relief 
under  general 
prayer,  when 
the  facts 
which  entitle 
him  are  put 
in  issue. 


annuity  or  rent-charge  under  a  will,  and  the  counsel  for  the  plain- 
tiff prayed  at  the  bar  that  they  might  drop  the  demand  for  the 
annuity,  and  insist  upon  the  land  itself.  Lord  Hardwicke  denied 
it:  because  it  came  within  the  rule  before  laid  down.^  Upon 
the  same  principle,  where  a  vendor  filed  a  bill  for  a  specific  per- 
formance against  a  purchaser,  who  had  been  in  possession,  under 
the  contract,  for  several  years,  but  failed  to  establish  his  right  in 
consequence  of  a  defect  in  his  title,  the  Court  refused,  under  the 
prayer  for  general  relief,  to  direct  an  account  of  the  rents  and 
profits  against  the  purchaser,  although  he  had  stated  by  his  answer 
that  he  was  willing  to  pay  a  fair  rent.^  And  so,  where  a  bill 
was  filed  for  the  specific  performance  of  a  written  agreement,  and 
parol  evidence  was  read  to  prove  a  variation  from  it,  the  bill  was 
dismissed  with  costs :  the  plaintiff  not  being  allowed  to  resort  to 
the  substantial  agreement  proved  on  the  part  of  the  defendant.' 
But  though,  in  general,  a  plaintiff  can  only  obtain  the  decree  he 
seeks  by  his  bill,  the  case  of  a  plaintiff  in  a  suit  for  tithes  is  differ- 
ent :  for  there,  though  a  plaintiff  may  fail  in  establishing  his  right 
to  tithes  in  kind,  he  may  yet  have  a  decree  for  a  modus  admitted 
by  the  defendant's  answer.* 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  plain- 
tiff may  have  under  the  prayer  for  general  relief,  was  laid  down 
by  Lord  Eldon,  in  Bxern  v.  MilU  His  Lordship  there  said,  that, 
as  to  this  point,  "the  rule  is,  that  if  the  bill  contains  charges, 
putting  facts  in  issue  that  are  material,  the  plaintiff  is  entitled  to 
the  relief  which  those  facts  will  sustain,  under  the  general  prayer ; 
but  he  cannot  desert  specific  relief  prayed,  and  under  the  general 
prayer  ask  specific  reUef  of  another  description,  unless  the  facts 
and  circumstances  charged .  by  the  bill  will,  consistently  with  the 
rules  of  the  Court,  maintain  that  relief" «  In  that  case,  a  bill  had 
been  filed  by  an  equitable  mortgagee  against  the  mortgagor,  and 
a  person  who  had  purchased  from  him  with  notice  of  the  incum- 
brance, and  it  prayed  an  account,  and  in  default  of  payment  a 
conveyance  of  the  estate ;  and  although  it  charged  the  purchaser 
with  notice,  it  did  not  pray  any  specific  relief  against  him  indi- 


1  Grimes  ».  French,  2  Atk.  Ul. 

2  Williams  v.  Shaw,  3  Euss.  178,  n. 

8  Legal  V.  Miller,  2  Ves  S.  299;  see  also 
Mortimer  v.  Orchard,  2  Ves.  J.  243 ;  Legh 
V.  Haverfield,  5  Ves.  462,  457;  Hanbury  ». 
Litchfield,  2  M.  &  K.  629,  633.  But  al- 
though, in  such  a  case,  the  plaintiff  cannot 
have  a  decree  for  a  different  siKreement 
from  that  set  up  by  his  bill,  the  defendant 
may  have  a  decree  on  the  agreement,  such 
as  he  has  proveii  it  to  be.  fife  v.  Clrtvton 
13  Ves.  646;  1  C.  P.  Coop.  t.  Cott.  3ol! 
The  old  course  required  a  cross-bill,  but 
the  practice  now  is  to  decree  a  specific 
performance  at  the  instance  of  the  defend- 


ant, upon  the  offer  by  the  plaintiff  in  his 
bill  to  perform  the  agreement  specifically 
on  his  part;  IbU.  See  also  Gwynn  v. 
Lethbrigge,  14  Ves.  585. 

4  Cart  !).  Ball,  1  Ves.  S.  3. 

6  13  Ves.  119;  see  also  Brown  v.  Sewell, 
11  Hare,  49,  more  fully  reported  oti  this 
point,  17  Jur.  708;  and  Brookes  «.  Boucher, 
3  N.  E.  279,  M.  R.,  where  relief  was  grant- 
ed under  the  general  praver;  and  Hill  ». 
Great  Northern  Railwav  Company,  5  De 
G.,  M.  &  6.  66;  18  Jur."685,  where  it  was 
refused. 

8  See  Casady  „.  Woodbury,  IS  Iowa  (5 
V^ith.),  113. 
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vidually.  Lord  Eldon,  however,  thought  that  the  relief  asked  Ch.VI.  §5. 
against  him  at  the  hearing  was  consistent  with  the  case  made  hy  '-  y"  ~' 
the  bill,  and  accordingly  decreed  an  account  to  be  taken  of  what 
was  due  to  the  plaintiff  by  the  mortgagor :  to  be  paid  by  the  pur- 
chaser, who  was  to  have  his  election  to  pay  the  money  and  keep 
the  estate.^  And  so,  in  Taylor  v.  Tabrum^  where  a  bill  was 
filed  against  two  trustees,  alleging  that  only  one  of  them  had 
acted  in  the  trusts,  and  praying  relief  against  that  trustee  only, 
to  which  the  two  trustees  put  in  an  answer,  admitting  that  they 
had  both  acted  in  the  trusts.  Sir  Lancelot  Shadwell  V.  C.  made 
a  decree  against  the  two,  charging  them  both  with  the  loss  occa- 
sioned by  the  breach  of  trust.  It  is  to  be  observed  that,  in  order 
to  entitle  a  plaintiff  to  a  decree*  under  the  general  prayer,  different 
from  that  specifically  prayed,  the  allegations  relied  upon  must  not 
only  be  such  as  to  afford  a  ground  for  the  reUef  sought,  but  they 
must  have  been  introduced  into  the  bill  for  the  purpose  of  showing 
a  claim  to  relief,  and  not  for  the  mere  purpose  of  corroborating  the 
plaintiff's  right  to  the  specific  relief  prayed :  otherwise,  the  Court 
would  take  the  defendant  by  surprise,  which  is  contrary  to  its' 
principles.'  Therefore,  where  a  vendor  filed  a  bill  for  a  specific 
performance,  but,  owing  to  his  not  being  able  to  make  out  a  title 
to  some  part  of  the  property,  was  unable  to  obtain  a  decree  for 
that  purpose,  it  was  held,  that  he  could  not,  under  the  prayer  for 
general  relief,  obtain  an  inquiry  into  the  management  of  the  prop- 
erty during  the  time  it  was  in  the  vendee's  possession,  although 
the  bill  did  contain  charges  of  mismanagement :  which,  however, 
had  been  introduced,  not  with  the  view  to  obtain  compensation, 
but  to  establish  the  fact  of  acceptance  of  the  title  by  the  defend- 
ant.'' 

The  principle  upon  which  the  Court  acts,  under  these  circum-  Fraudulent 
stances,  receives  considerable  illustration  from  what  fell  from  Lord  release 

ordered  to  be 

Redesdale,  in  Roche  v.  Morgell?     The  bill  in  that  case  stated  delivered  up, 
various  dealings  between  the  plaintiff  and  defendant,  imputing  a'eeneral  ""^ 
fraud  and  unfair  dealing,  and  various  usurious  charges,  overcharges  account. 
and  mistakes  in  accounts  delivered,  and  prayed  a  discovery  of  the 
several  transactions,  and  a  general  account,  and  also  general  relief 
To  this  bill  the  defendant  pleaded  a  release  made  by  the  plaintift"; 


1  13  Ves.  114,  123. 

2  6  Sim.  281. 

8  See  the  remarlcs  of  Sir  W.  Page  Wood 
v.  C.  (Lord  Hatlierley)  in  Others  Smurth- 
Tvaite,  L.  K.  5  Eq.  437,  441,  quoted  an<e, 
307  note;  Laiidis  v.  Olds,  9  Min.  90. 

^  Stevens  «.  Guppy,  3  Russ.  171,  185; 
see  also  Feriaby  v.  Hobson,  2  Phil.  255, 
267;  Chapman  v.  Chapman,  13  Beav.  308; 
15  Jur.  265.  So  where  a  bill  was  liled  for 
the  specific  execution  of  a  contract  for  the 


purchase  of  land  alleged  to  be  evidenced 
by  a  written  memoiandum,  and  thatallega* 
tion  was  not  sustained  by  the  proof,  it  was 
held,  that  the  plaintiff  could  not,  under  the 
prayer  for  general  relief,  obtain  compensar 
tion  for  improvements  upon  the  lands 
Smith  V.  Smith,  1  Ired.  Eq.  83.  On  a  bill 
to  rescind  a  contract,  the  Court  cannot 
decree  a  specific  execution.  Kochester  v. 
Anderson,  Litt.  Sel.  Ca.  146. 
6  2  Sch.  &  Lef.  721,  729. 
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and  a  question  arose,  whether,  if  the  release  appeared  to  be  founded 
on  a  vicious  consideration,  and  was  in  itself  void,  the  Court  could 
set  it  aside,  there  being  no  specific  prayer  for  that  purpose ;  and 
Lord  Redesdale,  in  delivering  his  opinion  in  the  House  of  Lords 
upon  the  point,  expressed  himself  as  follows:  "It  has  been  ob- 
jected that  the  bill  does  not  state  the  release,  and  pray  that  it 
may  be  set  aside.  It  seems  doubtful  whether  the  release  has  been 
put  in  issue  by  the  bill ;  but  whether  it  is  so  or  not,  if  the  release 
appears  to  be  founded  on  a  vicious  consideration,  it  is  in  itself 
void,  and  the  Court  need  not  set  it  aside,  but  may  act  as  if  it  did 
not  exist.  The  bill  prays  the  general  account,  and  all  the  reUef 
necessary  for  the  purpose  of  obtaining  that  account.  This  prayer 
is  sufficient.  It  never  was  thought  of  that  a  bill  for  an  account  of 
fraudulent  dealings  must  specially  pray  that  every  bond,  every 
instrument  taken  by  the  defendant  without  sufficient  considera^- 
tion,  should  be  set  aside.  The  prayer  for  general  relief  is  suffi- 
cient for  the  purpose ;  and  upon  that  prayer,  the  Court  may  give 
every  relief  consistent  with  the  case  made  by  the  bill,  and  con- 
tinually does  give  relief  in  the  manner  specifically  prayed  by  the 
bill,  and  sought  for  only  by  the  prayer  for  general  relief." 

The  rule,  that  the  Court  will  only  grant  such  relief  as  the  plain- 
tiff is  entitled  to,  upon  th&  case  made  by  the  bill,  is  most  strictly 
enforced  in  those  cases  where  the  plaintiff  relies  upon  fraud.  Ac- 
cordingly, it  has  been  laid  down,  that  where  the  plaintiff  has  rested 
his  case  in  the  biU  upon  imputations  of  direct  personal  misrepre- 
sentation and  fraud,  he  cannot  be  permitted  to  support  it  upon 
any  other  ground ;  ^  but  if  other  matters  be  alleged  in  the  bill, 
which  will  give  the  Court  jurisdiction  as  the  foundation  of  a 
decree,  the  proper  course  is  to  dismiss  only  so  much  of  the  bill 
as  relates  to  the  case  of  fraud,  and  to  give  so  much  relief  as  under 
the  circumstances  the  plaintiff  may  be  entitled  to.^ 

It  is  to  be  observed  that  the  Court  will  not,  ia  general,  decree 
interest  upon  a  balance,  unless  where  it  is  specifically  asked  for  by 
the  bUl."  Where,  however,  from  peculiar  circumstances,  inter- 
est was  not  properly  due  at  the  time  the  bill  was  filed,  and  a  right 
to  interest  has  subsequently  accrued,  the  Court  has  directed  interest 
to  be  computed,  although  there  was  no  prayer  to  that  effect  in 
the  bill.    Thus,  in  Turner  v.  Turner,^  interest  was,  by  order  on 


1  Wilde  V.  Gibson,  1  H.  L.  Ca.  605; 
Glascott  V.  Lang,  2  Phil.  310,  322;  Farra. 
Jewell,  1  K.  &  J.  671;  Luff  ».  Lord,  11 
Jur.  N.  S.  50,  L.  C.  The  use  of  the  word 
"fraud"  does  not  bring  the  case  within 
this  rule,  unless  the  case  alleged  is  one  of 
fraud  properly  so  called.  Marshall  v.  Slad- 
den,  7Hare,  42«,  443;  14  Jur.  106,  109; 
M'Calmont «.  Rankin,  8  Hare,  116 ;  14  Jur. 
475.  ■         ' 


2  Archbold  v.  Commissioners  of  Chari- 
table Bequests  for  Ireland,  2  H.  L.  Ca.  440, 
459;  Harrison  v.  Guest,  6  De  G.,  M.  &  G. 
424,438;  2  Jur.  N.  S.  911;  In  Head  V. 
Cramer,  1  Green  Ch.  277,  a  bill  was  filed 
for  relief  on  the  ground  of  fraud,  and  relief 
was  granted  on  the  ground  of  mistake. 

8  Weymouth  v.  Boyer,  1  Ves.  J.  416, 
426. 

4  1  J.  &  W.  39,  43,  and  see  HoUings- 
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further  directions,  directed  to  be  computed  upon  the  balance  in 
executors'  hands,  although  not  prayed  by  the  bill :  because,  at  the 
time  the  bill  was  filed,  there  did  not  appear  to  have  been  any 
money  in  their  hands,  and  the  bill  could  not  advert  to  those  cir- 
cumstances which  arose  subsequently. 

Upon  the  principle  that  the  Court  will  not  grant  a  different 
relief  from  that  prayed  by  the  bill,  it  was  held  by  Sir  John  Leach 
V.  C.  that  where  a  bill  merely  prayed  a  commission  to  examine 
witnesses  abroad,  in  aid  of  an  action  at  Law,  the  Court  could  not 
grant  a  motion  that  the  plaintiff  might  be  at  liberty  to  examine 
one  of  the  witnesses,  who  had  come  to  this  country  and  was  about 
to  go  away  again,  de  bene  esse,  but  said  that  the  bill  might  be 
amended  for  that  purpose.^        • 

But  although  the  Court  will  not,  under  the  general  prayer, 
grant  a  different  relief  from  that  prayed  by  the  bill,  yet,  when  it 
appears  that  the  plaintiff'  is  entitled  to  relief,  although  it  be  differ- 
ent from  that  which  he  has  specifically  prayed,  it  will  sometimes 
allow  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to 
amend  his  bill.^  This  point  was  decided  by  Lord  Rosslyn,  in 
JBeaumont  v.  Soylibee^  in  which  case  it  appears  that,  after  pub- 
lication had  passed,  the  relief  prayed  for  specifically  was  thought 
not  to  be  that  to  which  the  plaintiff  was  entitled ;  he  therefore 
applied  for  liberty  to  amend,  by  adding  an  additional  prayer  for 
relie:^  which  was  resisted  upon  the  ground  that  the  answer  put  in 
was  applicable  to  the  specific  relief  already  prayed;  but,  after 
much  discussion.  Lord  Rosslyn  determined  that  it  was  competent 
to  the  plaintiff  to  amend,  by  adding  the  additional  prayer.  In 
PdLk  V.  Lord  Clinton,*^  above  referred  to,  it  appeared  at  the  hear- 
ing that  the  plaintiff  was  not  entitled  to  the  specific  relief  prayed 
for,  and  that,  in  order  to  enable  the  Court  to  grant  the  relief  upon 
the  case  made  by  his  bill,  which  might,  properly,  be  given,  viz.,  a 
foreclosure  of  a  mortgage,  it  would  be  necessary  to  bring  an  addi- 
tional party  before  the  Court :  an  order  was  accordingly  made 
giving  the  plaintiff  leave  to  amend  his  bill  by  adding  parties,  and 
praying  such  relief  as  he  might  be  advised. 

The  instances,  however,  in  which  this  will  be  done  are  confined 
to  those  where  it  appears,  from  the  case  made  by  the  bill,  that  the 
plaintiff  is  entitled  to  reliefj  although  different  from  that  sought 


■worth  V.  Shakeshaft,  14  Beav.  492 ;  Daven- 
port V.  Stafford,  46.  319,  384 ;  2  De  G.,  M.  & 
G.  901;  Johnson  v.  Prendergast,  28  Beav. 
480;  see  also  Lloyd  v.  Jones,  12  Sim.  491; 
Fry  V.  Fry,  10  jur.  N.  S.  983,  V.  C.  S.; 
and  post.  Chap.  XXX.,  Further  Considera- 
tion. 

1  Atkins  «.  Palmer,  5  Mad.  19. 

2  See  Pennook  v.  ila,  41  N.  H.   189. 
Where  the  facts  set  forth  in  the  bill  would 


Ch.  VI.  §  5. 


Examination 
de  bene  esse, 
not  permitted 
under  prayer 
for  commis- 


In  some 
cases,  the 
Court  will 
allow  cause 
to  stand  over, 
with  liberty 
to  amend 
prayer. 


Wltere  the 
amendment 
involves  the 
Introduction 
of  a  new 
party. 


Only  done 
where  it 
appears  that 
the  plamtiff 


not  authorize  other  reliefthan  that  specially 
prayed  for,  the  prayer  will  not  be  amended. 
JSulsted  V.  Meeker,  3  C.  E.  Green  (N.  J.), 
136,  139. 

a  5  Tes.  485,  496;  7  Ves.  699,  on  a  re- 
hearing by  Lord  lildon;    stated  on  this 
point,  arg.  in  Palk  v.  Lord  Clinton,  12  Ves. 
63 ;  see  also  Cook  v.  Martyn,  2  Atk.  2. 
■  *  12  Ves.  48,  64,  66. 
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is  entitled  to 
relief,  though 
not  to  that 
specifically- 
prayed  ; 


but  plaintiff 
cannot  malse 
a  new  case. 


Greater  lati- 
tude in  cases 
of  infants ; 


and  informa- 
tions for 
charities. 

Of  alternative 
prayer: 


by  the  specific  prayer :  where  the  object  of  the  proposed  amend- 
ment is  to  make  a  new  case,  it  will  not  be  permitted.  Thus, 
where  a  bill  was  filed  for  the  specific  performance  of  an  agreement 
for  a  lease  to  the  plaintiff  alone,  and  it  was  stated,  by  the  defend- 
ant's answer,  that  the  agreement  had  been  to  let  to  the  plaintiff 
and  another  person  jointly,  but  the  plaintiff  nevertheless  replied  to 
the  answer,  and  proceeded  to  establish  a  case  of  letting  to  himself 
alone,  in  which  he  failed :  Lord  Redesdale,  upon  application  being 
made  to  him  to  let  the  cause  stand  over,  with  liberty  to  the  plain- 
tiff to  amend,  by  adding  the  other  lessee  as  a  party,  said  that  such 
a  proceeding  would  be  extremely  improper ;  it  was  not  like  lettjng 
a  case  stand  over  to  add  a  party  against  whom  a  decree  in  a  plain 
case  could  be  made,  but  for  the  purpose  of  making  a  new  case ;  for 
a  new  case  it  would  be  if  founded  on  a  new  agreement.^  In  that 
case,  his  Lordship  stated  that  the  ordinary  practice,  where  a  party 
has  mistaken  his  case,  and  brings  the  cause  to  a  hearing  under  such 
mistake,  is  to  dismiss  the  bill,  without  prejudice  to  a  new  bill ;  and 
this  practice  was  adopted  by  him  in  Lindsmy  v.  Lynoh^  and  is  in 
accordance  with  the  decree  of  Sir  William  Grant  M.  R.  in  Woollr 
man  v.  Hearn,"  and  has  been  subsequently  followed  by  Lord  Lynd- 
hurst,  in  Stevens  v.  Cht/ppy.^ 

But  although  the  Court  is  thus  strict  in  requiring  that,  where 
the  plaintiff  prays  specific  relief,  it  must  be  such  as  he  is  entitled 
to  from  the  nature  of  the  case  made  by  the  bill,  yet  where  infants 
are  concerned  this  strictness  is  relaxed ;  and  it  has  been  deterr 
mined,  that  an  infant  plaintiff  may  have  a  decree  upon  any  matter 
arising  upon  the  state  of  his  case,  though  he  has  not  particularly 
mentioned  or  insisted  upon  it,  or  prayed  it  by  his  bill.* 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper  di- 
rections, without  any  regard  to  the  propriety  or  impropriety  in  the 
prayer  of  the  information." 

It  sometimes  happens  that  the  plaintiff,  or  those  who  advise 
him,  are  not  certain  of  his  title  to  the  specific  relief  he  wishes  to 
pray  for ;  it  is,  therefore,  not  unusual  so  to  fi-ame  the  prayer  that, 
if  one  species  of  relief  sought  is  denied,  another  may  be  granted. 
Bills  with  a  prayer  of  this  description,  framed  in  the  alternative, 
are  called  bills  with  a  double  aspect.'     But,  it  seems  that  the  alter- 


1  Deniston  u.  Little,  2  Soh.  &  Lef.  11, 
n  ;  Walts  v.  Hyde,  2  Phil.  406;  11  Jur. 
979 ;  see  also  Griggs  v.  Staplee,  2  De  G.  & 
S.  672;  13  Jur.  29;  Phelps  'v.  Prothero,  2 
De  6.  &8.  274;  12  ,Tur.  733. 

2  2  Soh.  &  Lef.  1. 
8  7  Ves.  211,  222. 

<  3  Kuss.  171, 186.    . 

6  Stflpilton  V.  Stapilton,  1  Atk.  6;  see 
anti,  p.  77. 

»  Attorney-General  v.  Jeanes,  1  Atk. 
866 ;  see  ante,  p.  14. 


'  Bennet  ti.  Vade.  2  Atk.  325;  Ld.  Red. 
39 ;  Story  Kq.  PI.  5  40,  and  cases  in  note. 
If  the  plaintiff  doubts  his  title  to  the  relief 
he  wishes  to  pray,  the  bill  should  be  framed 
with  a  double- aspect,  so  that,  if  the  Court 
should  decide  against  him  in  one  view  of 
the  case,  it  may  yet  afford  him  assistance 
in  another.  Story  Eg.  PI.  §  42 ;  Colton  v. 
Ross,  2  Paige,  896 ;  Lloyd  v.  Brewster.  4 
Paige,  637;  Cooper  Eq.  PI.  14;  M'Connell 
«.  M'Connell,  11  Vt.  290;  Strange  v.  Wat- 
son, 11  Ala.  324;  Shields  v.  Barrows,  17 
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plaintiff  cannot  assert  a  will  to  be  invalid,  and  at  the  same  time   " y ' 

claim  to  take  a  benefit  on  the  assumption  of  its  validity.^  Must  not  be 

It  is  a  principle  of  Equity,  that  a  person  seeking  relief  in  Equity  inconsistent 
must  himself  do  what  is  equitable;^  it  is  therefore  required,  in  t'^^s. 
many  cases,  that  a  plaintiff  should,  by  his  bill,  offer  to  do  whatever  Offer  to  do 
the  Court  may  consider  necessary  to  be  done  on  his  part  towards  ^'^^  ^' 
making  the  decree  which  he  seeks  just  and  equitable,  with  regard 
to  the  other  parties  to  the  suit.    Upon  this  principle,  where  a  bill 
is  filed  to  compel  the  specific  performance  of  a  contract  by  a  de- 
fendant, the  plaintiff  ought  by  his  bill,  to  submit  to  perform  the 
contract  on  his  part ;  and  it  is  to  be  observed,  that  the  effect  of  entitles  a 
such  submission  will  be  to  entitle  a  defendant  to  a  decree,  even  defendant  to 
though  the  plaintiff  should  not  be  able  to  make  out  his  own  title  -without' 
to  relief,  in  the  form  prayed  by  his  bill.'  cross-bin. 

Upon  the  sarne  principle,  it  was  formerly  required,  that  a  bill  Offer  to  pay 
for  an  account  should  contain  an  offer  on  the  part  of  the  plaintiff  account" 
to  pay  the  balance,  if  found  against  him ;  but  it  seems  that  such 
an  offer  is  not  now  considered  necessary.*    And  sq,  where  a  surety  not  now 
brought  an  action  upon  an  indemnity  bond  against  his  principal,  o^'^^ssaiy. 
to  recover  moneys  which  he  had  been  compelled  to  pay  on  his  ac- 
count, and  the  principal  filed  a  bill  in  Equity  for  an  injunction, 
and  to  have  the  bond  delivered  up  to  be  cancelled,  suggesting 

Hovr.  U  S.  130;  Gerrish  v.  Towne,  3  Gray,  but,  in  order  to  entitle  a  party  to  one  or 

86,  87;  Murphj'S.  Ciark,  1  Sm.  &  M.  Ch.  the  other,  he  must  ask  it  specifically  in 

221;    htein   v.   Robertson,   30  Ala.    286;  bis  complaitit.     Stevenson  v.  Buxton,  15 

Walkers.  Devereaux,  i  Paige,  229;  Fos-  Ab.  Pr.  365. 

ter  V.    Cook,  1  Hawks,  609;    Lingiin  v.  1  Wright  v.  Wilkin,  4  De  G.  &  J.  141; 

Henderson,    i   Bland,  252 ;    Pleasants   v.  see  also  Rawlings  v.  Lambert,  IJ.  &  H. 

Glasscock,  1  Sm.  &  M.  17,  24,  26;  Kibler  458;  Marsh  v.  Keith,  1  Dr.  &  S.  342;    6 

V.   Whiteman,  2   Harr.  401;   Foulkes    v.  Jur.  N.  S.  1182;  Thomase.  Hobler,  8Jur. 

Davies,  L.  R.  7  Eq.  42.      i'he  bill  maynot  N.  S.  125,  L.  C. ;  Lett?;.  Parry,  1  H.  &M. 

only  be  framed  with  a  double  aspect,  but  517 ;  Onions  v.  Cohen,  13  W.  R.  426,  V.  C. 

mdy  be  so  amended  as  to  be  of  that  char-  W. ;  Davies  v.  Otty,  2  De  G.,  J.  &  S.  238. 

acter.     The  alternative  case  stated  must.  Alternative  relief  cannot  be  prayed  against 

however,  be  the  foundation  for  precisely  one  defendant  in  case  relief  cannot  be  ob- 

the  same  relief.    When  the  prayer  of  a  bill  tained  against  another  defendant.  Clark  ». 

is  that  the  Court  will  set  aside  a  contract  Lord  Rivers,  L.  R.  5  Eq.  91. 

on  the  ground  of  fraud,  the  plaintiff  cannot  2  i  Story  Eq.  Jur.  §  64  c. ;    Bates  v. 

amend  by  substituting  a  prayer,  that  the  Wheeler,  1  Scam.  54;  Cooper  v.  Brown, 

Court  would   either   set  it  aside   on  the  2M'Lean,  495;  Dougherty  «.  Humpson,  2 

ground  of  fraud,  or,  if  it  was  valid,  would  Blackf.  273. 

enforce  its  specific  performance.     Shields  3  Fife  u.  Clayton,  13Ves.  646;  1  G.  P. 

V.  Barrow,  17  How.  U.  S.  130;   see  Pen-  Coop.  t.  Cott.  351;  Green  v,  Covillaud,  10 

senneau  v.  Penseuneau,  22  Mis.  (1  Jones)  Cal.  317;  McKleroy  d.  Tulane,  34  Ala.  78;  ■ 

27.  KtoryEq.  PI.  §394, note;  Bell «,  Thompson,    ' 

A  prayer,  assigning  several  reasons  for  34  Ala.  633;   Oliver  v.  Palmer,  11  Gill  & 

vacating  a  deed,  is  considered  as  so  many  J.  426 ;  Hatcher  v.  Hatcher,  1  McMuUan 

separate  prayers,  and  if  one  reason  be  valid,  Ch.  3li. 

it  is   error   to   reject,  the  whole   prayer.  4  Columbian  Government  v.  Rothschild, 

American  Exchange  Bank   v.    Inloes,  7  1  Sim.  94,  103;  Clarke!).  Tipping,  4 Beav. 

Md.  380.     In  New   York,  legal  redress  688,  693;  6  Jur.  25;  Barker  v.  Walters,  8 

and  equitable   relief  may  be   demanded  Beav.  92,  96;  9  Jur.  73;  Toulmin  9.  Reid, 

in  the  same  complaint;  and  either,  or  both,  14  Beav.  499,  505;  Inmau  j;.  Wearing,  3 

if  the  circumstances  of  the  case  permit,  De  G.  &  S.  729,  783;  see  1  Smith  Ch.  Pr. 

may  be  afforded  by  the  Court.    New  York  (2d  Am.  ed.)  86;  Wells  ti.  Strange,  5  Geo. 

Ice  Co.  V.  N.  W.  Ins.  Co.,  23  N.  Y.  357;  22. 
VOL.  I.                                                        25 
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When  mort- 
gagor must 
offer  to 
redeem  mort- 
gagee. 

In  bills  to 
set  aside 
securities, 


plaintiff  must 
offer  to  pay 
what  13  due. 

Secus,  in 
banbruptej. 


Waiver  of 
penalty  or 
forfeiture. 


fraud,  but  without  offering  to  indemniiy  the  defendant,  the  Court 
of  Exchequer  thought,  that  the  want  of  an  offer  in  the  bill  to  make 
satisfaction,  was  fatal  to  the  bill,  and  allowed  a  demurrer,  which 
had  been  put  in  by  the  defendant.^ 

In  like  manner  it  has  been  held,  that  a  mortgagor  cannot  make 
a  mortgagee  a  party  to  a  bill  in  respect  of  his  mortgage  estate, 
without  offering  to  redeem  him.^ 

It  is  upon  the  same  ground  that  Courts  of  Equity,  in  cases 
where  a  contract  is  rendered  void  by  a  statute,  require  that  a  bill 
to  set  aside  such  contract  should  contain  an  offer  on  the  part  of 
the  plaintiff  to  pay  to  the  defendant  what  is  justly  due  to  him. 
Thus,  where  a  bill  was  filed,  praying  that  an  instrument  or  security 
given  for  an  usurious  consideration  (and  void  under  the  usury  laws 
then  in  force)  might  be  delivered  up  to  be  cancelled,  the  only 
teims  upon  which  a  Court  of  Equity  would  interfere  were  those  of 
the  plaintiff  paying  to  the  defendant  what  was  bond  fide  due  to 
him,'  and  where  the  plaintiff  did  not  offer  to  do  so  by  his  bUl,  a 
demurrer  was  allowed.''  It  seems  that  there  is  no  difference,  in 
this  respect,  between  a  cross-bill  and  an  original  bill.°  The  course 
of  proceeding  in  bankruptcy,  however,  differs  from  that  in  Courts 
of  Equity ;  for  the  rule  in  bankruptcy  is,  that  a  debt  made  void  by 
statute  is  void  altogether,  and  cannot  be  proved :  because  the 
creditor  has  no  legal  remedy  by  which  he  can  recover ;  and  unless 
the  assignees  and  creditors  voluntarily  consent  to  the  payment  of 
what  is  really  due,  neither  the  Court  of  Bankruptcy  nor  the  Lord 
Chancellor,  or  Lords  Justices,  have  power  to  order  it ;  and  appli- 
cations of  this  nature  have  frequently  been  refused.* 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to  make 
a  discovery  which  may  expose  him  to  a  penalty,  or  to  any  thing 


1  Godbolt !).  Watts,  2  Anst.  B43. 

2  Dalton  V.  Hayter,  7  Beav.  818,  319; 
Inman  ji.  Wearirjg,  8  De  G.  &  S.  729; 
Attorney-General  v.  Hardy,  1  Sim.  N.  S. 
838,  356;  16  Jur.  441;  Knebell  V.  White, 
2  Y.  &  C.  Ex.  15,  20.  If  the  bill  does  not 
contain  an  offer  to  account,  and  the  decree 
does  not  direct  plaintiff  to  pay  what  may 
be  due  to  defendant,  the  Court  cannot  at 
tbe  further  hearing  make  such  an  order, 
flollis  17.  Bulpett,  13  W.  R.  492,  V.  C.  K. 

8  It  is  against  conscience  that  the  bor- 
rower should  have  full  relief,  and  at  the 
same  time  pocket  the  money,  which  may 
have  been  granted  at  his  own  mere  solici- 
tation. He  who  seeks  equity  at  the  hands 
of  a  Court  of- Equity,  may  well  be  required 
to  do  equity.  1  Story  Eq.  Jiir.  §  801; 
Fonb.  Eq.  B.  1,  ch.  1,  §  3,  note  (A);  Jordon 
V.  Trumbo,  6  Gill  &  J.  103;  Fulton  Bank 
».  Beach,  1  Paige,  429 ;  Crawford  «.  Har- 
vey, 1  Blackf.3S2;  M'Daniells  i).  Barnum, 
6  Vt.  279;  Fanning  v.  Dunham,  5  John. 
Ch.  142,  143,  144;  Rogers  v.  Rathbun,  \ 


John.  Ch.  367;  Campbell  v.  Morrison,  7 
Paige,  168:  Judd  v.  Seaver,  8  Paige,  648; 
Cole  V.  Savage,  1  Clarke,  482.  A  Court 
of  Equity  will  not  aid  a  plea  of  usury,  at 
Law,  by  compelling  a  discovery,  unless  the 
debtor,  in  his  bill,  tenders  the  sura  actuallv 
borrowed.  Tupper  v.  Powell,  1  John.  Ch. 
439;  Rogers  v.  Rathbun,  1  John.  Ch.  867. 
So  the  Court  will  not  allow  an  answer  to 
be  amended  for  the  purpose  of  setting  up 
the  defence  of  usury,  unless  the  defendant 
consents  to  pay  the  amount  actually  due. 
Fulton  Banku.  Beach,  1  Paige,  429;  Storv 
Eq.  PI.  §  630.  6  >        '        . 

«  Mason  v.  Gardiner,  4  Bro.  C.  C.  436 ; 
Scott  V.  Nesbit,  2  Bro.  C.  C.  641,  649;  2 
Cox,  163;  Whitraorea.  Francis,  8  Pri.  616. 

5  Mason  v.  Gardiner,  4  Bro.  C.  C.  ed. 
Belt,  438,  n.;  Story  Eq  PI.  §  630. 

6  Ex  pai'ie  Thompson,  1  Atk.  126 ;  Ex 
parte  Skip,  2  Ves.  S.  489;  Ex  parte  Ma- 
ther, 3  Ves.  373;  Ex  parte  Scrivener,  8  V. 
&  B.  14;  Archbold's  Bankruptcy,  110. 
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in  the  nature  of  a  forfeiture.    As,  however,  the  plaintiff  is,  in    Ch.  vi.  §  5. 

many  cases,  himself  the  only  person  who  would  benefit  by  the   ' y ' 

penalty  or  forfeiture,  he  may,  if  he  pleases  to  waive  that  benefit, 

have  the  discovery  he  seeks.^    The  effect  of  the  waiver,  in  such 

cases,  is  to   entitle  the   defendant  (in  case  the  plaintiff  should 

proceed  upon  the  discovery  whiqh  he  has  elicited  by  his  bill,  to 

enforce  the  penalty  or  forfeiture)  to  come  to  a  Court  of  Equity 

for  an  injunction :  which  he  could  not  do  without  such  an  express 

waiver.^ 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill,  and  if  where 

it  is  omitted  the   bill  will   be   liable   to   demurrer.     Upon  this  ^^'Tf,  ,  .„ 

'^  omitted,  biu 

ground,  where  an  mformation  was  filed  by  the  Attorney-General,  demurrable, 
to  discover  copyhold  lands,  an(f  what  timber  had  been  cut  down 
and  waste  committed,  and  the  defendant  demurred,  because,  al- 
though the  discovery  would  have   exposed  the  defendant  to  a 
forfeiture  of  the  place  wasted  and  treble  damages,  the  Attorney- 
General  had  not  waived  the  forfeitures,  the  demurrer  was  allowed.' 
And  so  it  has  been  held,  that  a  demurrer  will  he  to  a  bill  by  re- 
versioner, for  a  discovery  of  an  assignment  of  a  lease  without  license, 
if  it  does  not  expressly  waive  the  forfeiture.*    Upon  the  same 
principle,  if  a  rector  or  impropriator,  or  a  vicar,  file  a  bill  for  tithes, 
he  must  waive  the  penalty  of  the  treble  value,  to  which  he  is  en- 
titled by  the  statute  of  2  &  3  Edward  VI. :  otherwise,  his  bill  will 
be  liable  to  demurrer.^     It  seems,  however,  that  if  the  bill  pray  an  vTaiver 
account  of  the  single  value  of  the  tithes  only,  such  a  prayer  will  unnecessaryj 
amount  to  an  implied  waiver  of  the  treble  value,  and  that  an  in-  praya  single 
junction  may  be  granted  against  suing  for  the  penalty  of  the  treble  ^fj^'^g."^ 
value,  as  well  upon  this  implied  waiver  as  upon  the  most  express.^ 
It  is  to  be  observed  also,  that  if  the  executor  or  administrator  of  and  in  suits 
a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  by  executors 
single  value,  as  the  statute  of  Edward  VI.  does  not  give  to  such  owners. 
persons  a  right  to  the  treble  value.' 

And  it  seems,  that  if  a  plaintiff  has  made  a  gratuitous  offer  by  Gratuitous 
his  bill,  he  cannot  afterwards  withdraw  it ; '  but  it  is  in  the  discre-  °*not^be'"^^ 
tion  of  the  Court  whether  or  not  to  enforce  it.'  withdrawn. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  -where  no 
is  sought  against  a  party  to  a  suit,  who  is  not  an  infant,  this  portion  direct  relief 

1  In  Mason  i>.  Lake,  2  Bro.  P.  C.  ed.  *  Lord  Uxbridge  ».  Stareland,  1  Ves.  S.    3t^' * 

Toml.  495,  497,  leave  appears  to  have  been  66.  paicy. 

given  to  amend  a  bill,  by  waiving  penal-  ^  Ld.  Eed.  196 ;  Anon.,  1  Vern.  60. 

tits  and  lorfeitures,  after  a  demurrer  upon  *  Wools  v.  Walley,  1  Anst.  100. 

tbat  ground  allowed.    See  United  States  '  Anon.,  1  Vern.  60;  see  also  Attorney- 

of  America  v.  McRae,  L.  R.  4  £q.  327,  333,  General  v.  Vincent,  ubi  sup. 
338-340;    S.  C.  L.  E.  3  Ch.  Ap.  79;  Attor-  8  pelly  v.  Watlien,  7  Hare,  371;  14  Jur. 

ney-General  v.  Vincent.  Bunb.  192.  9, 13;  Potter  v.  Waller,  2  De  G.  &  S.  410, 

i  Lord  Uxbridge  v.  Staveland,  1  Ves.  S.  420 ;  Kendall  v.  Marsters,  2  De  G.,  F.  &  J. 

66.  200. 

3  Attorney-General  ».  Vincent,  Bunb.  '  Knight  «.  Bowyer,  2  De  6.  &  J.  421, 

192.  447;  4  Jur.  N.  S.  669. 
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Ch.  TI.  §  5. 


Prayer  for 
provisional 
orders: 


Injunction 
not  usually 
granted 
Defoie  decree, 
'  unless 
expressly 
prayed  for; 


Secui,  after 
decree. 


Perpetual 
injunction. 


Prayer  for 
ne  exeat 
regno. 


of  the  bill  may  also  contain  a  prayer  that  such  party,  upon  being 
served  with  a  copy  of  the  bill,  may  be  bound  by  all  the  proceedings 
in  the  cause.^ 

For  the  purpose,  of  preserving  the  property  in  dispute  pending 
a  suit,  or  to  prevent  evasion  of  justice,  the  Court  either  makes  a 
special  order  on  the  subject,  or  issues  a  provisional  writ :  such  as, 
the  writ  of  injunction  to  restrain  the  defendant  from  proceeding 
at  Common  Law  against  the  plaintiff,  or  from  committing  waste, 
or  doing  any  injurious  act ;  the  writ  of  ne  exeat  regno,  to  restrain 
the  defendant  from  avoiding  the  plaintiff's  demands  by  quitting 
the  kingdom;  or  other  writ  of  a  similar  nature.  When  a  bill 
seeks  to  obtain  the  special  order  of  the  Court,  or  a  provisional  writ 
for  any  of  these  purposes,  a  prayer  for  the  order  or  particular  wiit 
which  the  case  requires  should  be  inserted,  and  the  bill  is  then 
commonly  named  from  the  writ  so  prayed :  as,  an  injunction  bill, 
or  a  bill  for  a  writ  of  ne  exeat  regno." 

As  a  general  rule,  the  Court  will  not  grant  an  injunction,  unless 
expressly  prayed  by  the  bill.'  A  prayer  for  general  relief  will  not 
be  sufficient  to  authorize  it :  *  for,  as  against  the  general  words,  the 
defendant  might  make  a  different  case  than  he  would  against  a 
prayer  for  an  injunction.^  It  seems,  however,  that  there  are  ex- 
ceptions to  this  rule  ;  and  that,  in  some  cases,  the  Court  will  grant 
an  injunction,  though  not  prayed  for.^ 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction, 
unless  specially  prayed,  applies  only  to  cases  where  it  is  required, 
provisionally,  until  the  hearing ;  but  that  after  decree,  the  Court 
will  interpose  by  injunction,  although  it  is  not  asked  for  by  the 
bill.' 

Where  ah  injunction  is  sought,  not  as  a  provisional  remedy 
merely,  but  as  a  continued  protection  to  the  rights  of  the  plaintiff, 
the  prayer  of  the  bill  must  be  framed  accordingly.* 

The  prayer  for  ne  exeat  regno  resembles  mutatis  mutandis,  that 
for  an  injunction.'  But,  though  it  is  usual,  it  is  not  necessary  that 
the  bill  should  pray  the  writ,  as  the  intention  to  go  abroad  may 


1  Order  X.  11;  see  post,  Chap.  VII.  §  1, 
Service  of  a  copy  of  the  bill  on  formal  de- 
fendants, 

2  Ld.  Red.  46. 

8  Savor}-  V.  Dyer,  Amb.  70 ;  Storv  Eq. 
PI.  §  41;  Kden  Inj.  (2d  Am.  ed.)  73,  74; 
2  Story  Eq-.  Jur.  §§  862,  863;  Walker  v. 
Devereaux,  4  Paige,  248 ;  Lewiston  Falls 
Manuf  Co.  v.  Franklin  Co.,  54  Maine,  402. 

*  Wright  V.  Atkyns,  1  V.  &  B.  313,  314. 

^  Savory  v.  Dyer,  ubi  sup.  In  cases 
■where  the  writ  of  injunction  is  sought,  it 
should  not  only  be  included  in  the  prayer 
for  relief,  but  also  in  the  prayer  for  process. 
Story  Eq.  PI.  §44;  Eden.Inj.  (2d  Am.  ed.) 
73, 74;  Lewiston  Falls  Manuf.  Co.  v.  Frank- 
lin Co.,  64  Maine,  402,  404;  Wood  «.  Bra- 


dell,  3  Sim.  273;  Union  Bank  v.  Kerr,  2 
Md.  Ch.  Decis.  460. 

6  Blomfield  v.  Eyre,  8  Beav.  250,  259; 
9  Jur.  717. 

'  Wright  V.  Atkyns,  uii  mp. ;  Paxton 
V.  Douglas,  8  Ves.  620 ;  Jackson  v.  Leaf, 
1  J.  &  W.  229,  233;  Clarke  v.  Earl  of  Or- 
mond,  Jac.  122 ;  Keynell  v.  Sprye,  1  De  G., 
M.  &  G.  600,  690;  and  see /ios«,  Chap. 
XXXVI.  Injunctions. 

^  Ld.  Eed.  47;  and  see  post,  Chap. 
XXXVI.  §  3;  Walker  v.  Devereaux,  4 
Paige,  229. 

8  Upon  the  same  bill,  a«e  exeat,  as  well 
as  an  injunction,  may  be  granted.  Bryson 
V.  Petty,  1  Bland,  182. 
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arise  in  the  progress  of  the  cause  ;  and  if,  when  the  bill  is  filed,  the 
defendant  does  not  intend  to  leave  the  kingdom,  it  would  be  high- 
ly improper  to  pray  the  writ :  as  a  groundless  suggestion  that  the 
defendant  means  to  abscond  would  press  too  harshly,  and  would 
also  operate  to  create  the  very  mischief  which  the  Court,  in  per- 
mitting the  motion  for  it  to  be  made  without  notice,  means  to 
prevent.^  In  the  case,  however,  of  Sharp  v.  Taylor,^  where  the 
plaintiff  knew,  at  the  time  of  the  filing  of  the  bill,  that  the  defend- 
ant was  going  abroad.  Sir  Lancelot  Shadwell  V.  C.  refused  to 
grant  ,a  writ  of  ne  exeat  regno,  in  consequence  of  its  not  having 
been  prayed  for  by  the  bill.^ 

In  addition  to  the  particulars  already  mentioned  as  necessary 
parts  of  a  bill,  the  bill  should  aTso,  in  the  heading,  be  expressed  to 
be  between  the  intended  plaintiffs  and  defendants ;  the  names  of 
the  defendants  should  be  repeated  at  the  end,  as  defendants  to  the 
bill ;  *  and  a  note  should  be  appended  of  the  name  and  address  of 
the  plaintiff's  solicitor  and  agent,  or  of  the  plaintiff's  name  and 
place  of  abode,  where  he  sues  in  person.^  The  branch  of  the  Court 
to  which  the  cause  is  to  be  attached,  must  also  be  marked  on  the 
bill,  previous  to  its  being  filed.* 


CH.VI.  §5. 

, 


Bill  must  be 
intituled 
between  the 
parties. 
Defendants' 
names; 
name  and 
address  of 
plaintiff's 
solicitor, 
or  plaintiff 
in  person; 
branch  of 
Court. 


8.  Prayer  for  Process!' 

The  next  part  of  the  biU  consists  of  the  prayer  for  process  ; "  it 
has  before  been  stated  that  where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to  a  suit,  who 
is  not  an  infant,  the  plaintifi"  is  now  enabled,  if  he  thinks  fit,  to 
pray  by  his  bill  that  such  a  party,  upon  being  served  with  a  copy 
of  the  bill,  may  be  bound  by  aU  the  proceedings  in  the  cause ; ' 
but  with  respect  to  all  other  defendants  the  process  prayed,  in  or- 
dinary cases,  is  a  writ  of  subpoena ;  and  this  part  of  the  prayer  is 


1  Collinson  v. ,  18  Ves.  353 ;  Moore 

o.  Hudson,  6  Mad.  218 ;  Earned  v.  Laing, 
13  Sim.  255;  6  .Jur.  1050;  7  Jur.  383;, 
Howkins  V.  Howkins,  1  Dr.  &  S.  75;  6 
Jur.  N.  S.  490. 

2  11  Sim.  50;  and  see  remarks  on  that 
case  in  Barned  v.  Laing,  vhi  sup, 

8  Ld.  Eed.  46,  47;  Story  Eq.  PI.  §  43, 
and  notes;  see  Uarley  v.  Nicholson,  1  Dr. 
&  War.  66;  2  Dr.  &  War.  86;  1  Con.  &L. 
207,  for  the  principles  upon  which  the 
Court  acts  in  granting  writs  of  ne  exeat 
regno ;  and  see  post,  Chap.  XXXVIII., 
Writ  qfne  exeat. 

*  The  words,  "out  of  the  jurisdiction," 
or  "  to  be  bound  upon  service  of  a  copy  of 
the  bill,"  should  be  added  after  the  name 
of  a  defendant  who  is  abroad,  or  who  is 
merely  a  formal  party. 

*  Ord.  IX.  2,  and  Sched.  A.;   see  also 


Ord.  III.  2,  3,  5,  and  post,  p.  397.  For 
forms,  see  Vol.  III. 

'  Ord.  VI.  1;  see  post,  p.  397;  and  form 
of  bill,  Vol.  III. 

'  The  bill  used  to  conclude  in  England 
with  an  elaborate  prayer  for  process ;  but 
all  that  is  now  required  in  the  present 
English  practice  is,  that  the  names  of  the 
defendants  should  be  set  forth,  and  a  note 
appended  with  the  names  of  the  solicitors 
for  the- plaintiff.  In  New  Hampsliire,  the 
prayer  for  process,  unless  some  special  pro- 
cess or  order  shall  be  required,  may  be 
omitted.  Rule  of  Chancery,  3,  38  N.  H. 
605.  The  want  of  a  prayer  for  process 
renders  the  bill  defective  in  New  Jersey. 
Wriglit  V.  Wright,  4  Halst.  Ch.  (N.  J.) 
153;  see  Segee  v.  Thomas,  3  Blatohf.  C. 
C.  11. 

8  See  Belknap  v.  Stone,  1  Allen,  572. 

9  Order,  2ad  August,  1841. 
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Ch.  VI.  §  5.    commonly  as  follows  :  "  May  it  please  your  Lordship,  the  premises 
considered,  to  grant  under  your  orator  his  Majesty's  most  gracious 

writ  [or  writs]  of  subpoena,  to  be  directed  to  the  said ,  and 

to  the  rest  of  the  confederates,  when  discovered,  thereby  com- 
manding them,  and  every  of  them,  at  a  certain  day,  and  under  a 
pain  therein  to  be  limited,  personally  ^  to  be  and  appear  before  your 
lordship  in  this  honorable  Court ;  and  then  and  there,  full,  true, 
di)-ect,  and  perfect  answer  make  to  all  and  singular  the  premises ; 
and  further  to  stand  to,  perform,  and  abide  such  further  order, 
direction,  and  decree  therein,  as  to  your  Lordship  shall  seenv  meet. 
And  your  orator  shall  ever  pray,"  Sdo." 

It  is  to  be  observed,  that  the  above  words  are  not  usually  in- 
serted in  the  draft  by  the  draftsman  who  prepares  the  bill,  although 
they  must  be  added  when  the  bill  is  engrossed.  The  draftsman, 
however,  generally  writes  a  direction,  in  the  margin  of  the  draft, 
for  the  insertion  of  this  prayer,  specifying  the  names  of  the  per- 
sons against  whom  process  is  to  be  prayed ;  and  care  must  be 
taken  in  so  doing  to  insert  the  names  of  all  the  persons  who  are 
intended  to  be  made  defendants ;  because  it  has  been  held  that  the 
mere  naming  of  a  party  in  a  bill,  without  praying  process  against 
him  as  a  defendant,  is  not  to  be  considered  as  leaking  him  a  party,* 
even  where  he  is  out  of  the  jurisdiction  of  the  Court.*  Some 
doubt  appears  to  have  been  thrown  upon  the  last  proposition  by 
the  decision  of  Sir  J.  Leach  V.  C.  in  Haddocli  v.  Thomlinson^  in 
which  his  Honor  expressed  an  opinion  that  where  a  party  inter- 
ested in  the  subject  of  a  suit  is  charged  by  the  bill  to  be  out  of  the 
jurisdiction  of  the  Court,  but  is  not  named  in  the  prayer  for  pro- 
cess, the  omission  will  not  render  the  record  defective ;  although 
it  is  usual  and  convenient  that  process-  should  be  prayed  against 
them,  in  order  that  if  they  come  within  the  jurisdiction,  process 
may  issue  against  them  without  amending  the  bill.  In  a  subse- 
quent case,  however,  before  Sir  C.  Pepys  M.  R.  the  point  again 
came  under  the  notice  of  the  Court,  when  his  Honor,  —  after  re- 
ferring to  a  manuscxipt  report  of  another  case  before  Sir  J.  Leach,' 
in  which  that  learned  Judge  had  said,  that  it  was  not  enough  to 
state  that  persons  who,  in  respect  of  interest,  were  necessary  par- 

1  In  the  case  of  a  corporation  a  proper  former  practice  in  New  York,  parties  might 
form  would  omit  the  word  "  personally,"  be  treated  as  defendants,  by  a  clear  state- 
and  after  the  word  "  appear,"  in  this  line,  ment  in  the  bill  to  that  effect,  without 
insert  _"  according  to  law."   lHoff.Ch.53.  praying  the  suipiKno.    The  reason  given 

2  Hind.  17.  was,  that  in  that  State  the  subpmna  was 
8  Story  Eq.  PI.  §  44.    A  person,  whom       issued  of  course,  and  that  a  formal  prayer 

the  bill  prays  to  be  made  a  party,  does  not  was  unnecessary  to  entitle   the    plaintiff 

therebybecome  a  party;  to  make  him  such,  to  process.    Brasher  ».  Van  Cortlandt,  2 

process  must  be  issued  and  served  upon  John.  Ch.  246:  Elmendorf  v.  Delancy,  1 

him.     Bond  v.  Hendricks,  1  A.  K.  Marsh.  Hopk.  665. 

694;  see  Huston  v.  M'Clarty,  3  Litt.  274;  *  Windsor  v.  Windsor,  2  Dick.  707. 

Verplanck  v.  Merc.  Ins.  Co.,  2  Paige,  438;  6  2  S.  &  S.  219. 

Lyle  V.  Bradford,  7  Monroe,  113.    By  the  6  Manos  v.  De  Tastet. 
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ties,  were  out  of  the  jurisdiction,  but  that  the  bill  must  go  on  to  Ch.  vi.  §  6. 
pray  process  against  them,  —  said  that  he  was  of  opinion  that  the 
principle  of  the  manuscript  case  ought  to  be  followed,  and  there- 
fore allowed  a  demurrer  which  had  been  taken  ore  tenus  for  want 
of  a  necessary  party,  who  had  been  charged  to  be  out  of  the  juris- 
diction, but  against  whom  no  process  had  been  prayed  when  he 
should  come  within  it.^ 

If  the  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  privi- 
lege of  peerage,  he  has  a  right  before  a  subpoena  is  issued  against 
him,  to  be  informed,  by  letter  from  the  Lord  Chancellor,  of  the 
bill  having  been  filed ;  this  letter  is  called  a  letter  missive,  and 
must  be  accompanied  by  a  copy  of  the  bill.  In  consequence  of 
this  privilege  of  peerage,  the  f)ractice  is,  that  in  all  cases,  where 
peers  are  defendants,  the  usual  prayer  for  process  is  preceded  by  a 
prayer  for  a  letter  missive,  in  the  following  words :  "  May  it  please 
your  Lordship  to  grant  unto  your  orator  your  Lordship's  letter 

missive,  to  be  directed  to  the  said  Earl  of ,  directing  him  to 

appear  and  answer  your  orator's  said  bill,  or  in  default  thereof,  his 
Majesty's  most  gracious  writ  of  subpoena  "  &cJ' 

When  the  Attorney-General  is  made  a  defendant  to  a  suit,  as  he 
is  always  supposed  to  be  in  Court,  the  bill  does  not  pray  any  sub- 
poena against  him,  but  merely  that,  upon  being  attended  with  a 
copy  of  the  bill,  he  may  appear  and  put  in  an  answer  thereto.' 

1  Taylor  v.  Fisher,  Roll's  Sittings  after  be  infants  under  age,  or  otherwise  under 
Hil.  Term,  1835,  MS.;  see  Story  Eq.  PI.  guardianship,  shall  state  the  fact,  so  that 
§  44  and  note;  Mitford  Eq.  PI.  by  Jeremy,  the  Court  may  take  order  thereon  as  jus- 
165 ;  Milligan  v,  Milledge,  3  Cranch,  220 ;  tice  may  require,  upon  the  return  of  the 
Lavihart  v.  Reilly,  3  Desaus.  690.  The  22d  process.  If  an  injunction,  or  writ  of  ne 
Equity  Eule  of  the  Supreme  Court  of  the  exeat  regno,  or  any  other  special  order 
United  States,  January  Term,  1842,  has  pending  the  suit  is  asl^ed  for  in  the  prayer 
provided,  that  "If  any  persons,  other  than  for  relief,  that  shall  be  sufficient,  without 
those  named  as  defendants  in  the  bill,  shall  repeating  the  same  in  the  prayer  for  pro- 
appear  to  be  necessary  or  proper  parties  cess."  Provision  is  made  for  service  of 
thereto,  the  bill  shall  aver  the  reason  why  notice  on  defendants  residing  out  of  the 
they  are  not  made  parties,  by  showing  them  Commonwealth,  in  the  Rules  for  the  Reg. 
to  be  without  the  jurisdiction  of  the  Court,  of  Prac.  in  Chan.,  in  Massachusetts, 
or  that  they  cannot  be  joined  without  oust-  Eule  5. 

ing  the  jurisdiction  of  the  Court  as  to  the  2  Hind.  18.  In  the  case  of  corporations 
other  parties.  And  as  to  persons  who,  are  aggregate,  the  process  of  subpcena  is  the 
■without  the  jurisdiction,  and  may  properly  same  as  in  ordinary  cases ;  but  the  bill 
be  made  parties,  the  bill  may  pray,  that  sometimes  prays,  that  in  case  of  their  de- 
process  may  issue  to  make  them  parties  to  fault  to  appear  and  answer  the  bill,  the 
the  bill,  if  they  should  come  within  the  ju-  writ  of  distringas  may  issue  to  compel 
risiliction."  The  23d  Rule  is  as  follows:  them  to  do  so.  Coop.  Eq.  PI.  16,  17; 
"The  prayer  for  process  of  subpoena  in  the  Harvey  v.  East  Ind.  Co.,  2  Vern.  396 ;  1 
bill  shall  contain  the  names  of  all  the  de-  Harris  Ch.  Pr.  149 ;  Story  Eq  PI  §  44. 
fendants  named  in  the  introductory  part  of  8  Li,  jjed.  46.  • 
the  bill,  and  if  any  of  them  are  known  to 
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Sectios-'VI.  —  In  what  Cases  the  Bill  must  be  accompanied  by  an 

Affidavit. 

In  suits  to  There  are  certain  cases  in  which  it  is  necessary  that  the  bill 

ofl^t''™*^'  should  he  accompanied  by  an  affidavit,  to  be  filed  with  it,  and  in 
instruments;  which  the  omission  of  such  accompaniment  wiU  render  the  bill 
liable  to  demurrer.*  Thus,  when  a  bUl  is  filed  to  obtain  the  benefit 
of  an  instrument  upon  which  an  action  at  Law  w'ould  lie,  upon  the 
ground  that  it  is  lost,  and  that  the  plaintiff  in  Equity  cannot  there- 
fore have  any  relief  at  Law,  the  Court  requires  that  the  bill  should 
be  accompanied  by  an  afiidavit  of  the  loss  of  the  instrument.^  K, 
however,  the  objection  is  not  taken  by  demurrer,  but  the  cause 
proceeds  to  a  hearing,  and  the  answer  of  the  defendant  admits  the 
loss  or  destruction  of  the  instrument,  then  the  Court  has  jurisdic- 
tion, and  the  objection  for  want  of  the  affidavit  will  be  overruled.* 
So,  in  suits  for  the  discovery  of  deeds  and  writings,  and  for  relief 
founded  upon  such  instruments,  if  the  relief  prayed  be  such  as 
might  be  obtained  at  Law,  on  the  production  of  deeds  or  writings, 
the  plaintiff  must  annex  to  his  bill  an  affidavit  that  they  are  not  in 
his  custody  or  power,  and  that  he  knows  not  where  they  are,  unless 
they  are  in  the  hands  of  the  defendant.* 

But  a  bin  for  a  discovery  merely,  or  which  only  prays  the  delivery 
of  deeds  or  writings,  or  equitable  relief  grounded  upon  them,  does 

1  Where  no  preliminary  order  is  re-  2  Bibb,  556;  Story  Eq.  PI.  §  288;  Ld.  Red. 
quired,  it  is  not  generally  necessary  that  123,  224 ;  Livingston  v.  Livingston,  4  John. 
bills  should  be  sworn  to,  although  the  an-  Ch.  294 ;  Le  Roy  v.  Veeder,  1  John.  Ch, 
swer  under  oath  is  not  waived.  Atwater  417 ;  Munda y  v.  Shatzell,  Litt.  Sel.Ca.ST3; 
».  Kinman,  Barring.  Ch.  243;  Jerome  v.  Lynch  r.Willard,  6  John.  Ch.  342, 346.  For 
Jerome,  5  Conn.  352.  A  bill  in  Equity  to  the  reason  ofthe  rule,  see  jaos*,  394, 395,  note, 
redeem  mortgaged  pj'emises  need  not  be  In  Thorntons.  Stewart,  7  Leigh,  128,  it  was  . 
verified  by  affidavit.  Hilton  v.  Lothrop,  held  that,  although  regularly  an  affidavit 
46  Maine,  297;  Dinsmore  v.  Crossman,  53  of  the  loss  of  the  bond,  &c.,  ought  to  be 
Maine,  441.  A  bill  need  not  be  sworn  to  filed  with  a  bill  for  relief  upon  a  lost  bond, 
in  Massachusetts.  Burns  ».  Lynde,  6  yet  if  such  affidavit  is. not  so  filed,  but  is 
Allen,  306.  In  North  Carolina,  "  an  affi-  filed  afterwards  in  the  progress  of  the 
davit  of  the  truth  of  the  matters  contained  cause,  this  is  sufficient.  See  Cabell  v. 
in  his  bill "  is  necessary  to  give  jurisdio-  Megginson,  6  Munf  202 ;  Jerome)).  Jerome, 
tion  to  the  Court  of  Equity,  under  the  6  Conn.  352;  Bennett  v.  Waller,  23  HI. 
Statute  (Rev.  Code,  o.  7),  and  the  want  of  97.  For  the  form  of  an  aflfidavit  in  such 
such  affidavit  is  a  good  ground  for  a  cases,  seel  Grant Ch.Pr.  {2d  ed.)  13;  and 
general  demurrer  Barringeru.  Andrews,  see  post,  Chap.  XXXIV.,  §  2,  BWs  ofDis- 
5  Jones  Eq.  (N.  C.)  848.    There  is  no  rule  cot)e™,Vol.  III. 

in  the  United  States   Circuit   Conrt   for  '  Crosse  «.   Bedingfield,  12  Sim.  35;  5 

Massachusetts,  requiring  an  oath  to  be  filed  Jur.  836;  Bennett  ».  Waller,  23  III. 

with  the  bill.    Woodworth  v.  Edwards,  3  ^  M'Elwee  v.  Sutton,  1  Hill  Ch.  33;  Story 

Wood.  &  M.  120.  Eq.  PI.  §§  288,  813;  Findlev  v.  Hinde,  1 

2  Ld.  Ked.  124 ;  Walmsley  v.  Child,  1  Peters,  244  ;  Livingston  ».  "Livingston,  4 
Ves.  S.  341;  Wright!).  Lord  Maidstone,  1  John.  Ch.  294;  Campbell  v.  Sheldon,  13 
K.  &  J.  701;  1  Jur.  N.  S.  1013;  Whit-  Pick.  8,  18  to  20,  per  Shaw  C.  J.  For 
church  V.  Gcilding,  2  P.  Wms.  641;  Pen-  form  of  affidavit,  see  Vol  III ,  and  for  form 
nington  t).  Governnr,  1  Blackf.  78;  Talia-  of  demurrer,  for  want  of  it,  see  2  Van 
ferro  i).  Foote,  3  Leigh,  58 ;  Peart  V.  Taylor,  Hey.  76. 
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not  require  sucli  an  affidavit.^    It  was  decided,  in  Sing  v.  King^    Ch.  VI.  §  6. 

■  that  an  affidavit  is  also  unnecessary  in  the  case  of  a  bill  for  discov-  ' v ' 

ery  of  an  instrument  which  has  been  fraudulently  cancelled  by  the  £"^i^H™ 
defendant,  and  to  have  another  deed  executed  :  for,  in  such  a  case,  discoyery 
if  the  plaintiff  had  the  cancelled  instrument  in  his  hands  he  could  ""  ^' 
make  no  use  of  it  at  Law,  and,  indeed,  the  relief  prayed  is  such  as  re-execution 
a  Court  of  Equity  only  can  give ;  but,  in  Rootham  v.  Dawson,^  the  ?^  cancelled 
authority  of  JKing  v.  Ming  appears  to  have  been  questioned,  and  a 
different  decision  come  to.  In  that  case,  the  bill  was  filed  for  the 
discovery  of  the  contents  of  a  bond  which  had  been  given  to  the 
plaintiffs,  as  parish  officers,  as  an  indemnification  for  the  expense 
of  a  bastard  child,  and  which  was  alleged  in  the  bill  to  have  been 
defaced  and  cancelled  by  tearii^  off  the  signature  of  the  obligor, 
so  that  the  bond  was  no  longer  in  force  ;  the  bill  also  prayed  an 
accfount  and  payment  of  what  was  due  on  the  bond,  as  well  as  the 
execution  of  a  new  one  for  the  future  indemnification  of  the  trus- 
tees. To  this  bill  the  defendant  demurred  :  "  for  that  the  plaintiffs 
ought,  according  to  the  rules  of  the  Court,  to  have  made  an  affidavit 
of  the  bond  being  defaced  and  avoided,  as  stated  in  the  bill ;"  and 
the  demurrer  was  allowed.  It  is  to  be  observed,  that  the  L.  C.  B. 
Macdonald,  in  his  judgment,  appears  to  have  proceeded  upon  the 
.  ground  that  the  plaintiffs  had  not  confined  themselves  to  seeking  a 
discovery  and  re-execution  of  the  bond,  but  had  gone  on  to  pray 
for  payment  of  the  sum  already  due  :  though,  certainly,  that  dis- 
tinction does  not  appear  to  have  been  recognized  by  the  learned 
Baron  Thompson,  who  delivered  his  opinion  upon  the  occasion. 
It  is,  however,  submitted  that  the  reason  given  for  the  decision  in 
King  v.  Sing  is  quite  satisfactory  :  for,  as  the  ground  for  the  in- 
terference of  a  Court  of  Equity  in  such  a  case  is  not  the  loss,  but 
the  cancellation  of  the  instrument,  so  as  to  render  it  impossible  to 
use  it  at  Law,  no  relief  will  be  granted  by  the  Court  until  it  is  sat- 
isfied that  the  cancellation  has  taken  place,  by  the  production  of 
the  cancelled  instrument ;  whereas,  in  the  case  of  the  loss  of  a  doc- 
ument, the  Court  has,  in  general,  no  means  of  satisfying  itself  that 
the  document  has  been  lost  but  the  assertion  of  the  party  himself: 
which  it  consequently  requires  should  be  made  upon  oath. 

Another  case,  in  which  it  was  required  that  the  bill  should  be  No  longer 
accompanied  by  an  affidavit,  was,  where  a  bill  was  filed  under  the  suite  to  limit 
Stat.  53  Geo.  III.  c.  159,  which  was  passed  for  the  purpose  of  limit-  the  responsi- 
ing  the  responsibility  of  ship-owners  in  certain  cases.     This  Act  is  shipowners. 

1  Ld.  Eed.  54;   seel  Ves.  S.  341,  344;  not  necessary.    Peart  d.  Taylor,  2  Bibb, 

Whitchurch  v.  Golding,  2  P.  Wms.  641;  566;  Ld.  Red.  124;  Laight  v.  Morgan,  1 

Anon.,  3  Atk.  17;  Dormer  v.  Fortescue,  Gaines  Ca.  Er.  345;  S.  C.  1  John.  Ch.  9; 

ib.  132;  M'Elwee  v.  Sutton,  1  Hill  Ch.  33;  Campbell  v.  Sheldon,  13  Pick.  18  to  20. 

Story  En.  PI.  §  288.    Where  the  subject-  2  Mos.  192;  and  see  Ld.  Bed.  124. 

matter  of  the  writing  is  properly  oogniz-  s  3  Anst.  869. 
able  in  Equity,  au  affidavit  of  the  loss  is 
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Ch.  VI.  §  6. 


Need  not  be 
sworn  simul- 
taneously 
■with  filing 
biU. 


Affidavit 
required  in 
suits  to 
pterpetuate 
testimony; 


and  inter- 
pleader suits. 


expressly  repealed  by  the  17  &  18  Vic.  c.  120,  §  4 ;  and  as  the  Acts 
now  in  force  ^  for  the  above  purpose  contain  no  provision  similar 
to  that  contained  in  the  Act  of  Geo.  III.,  with  reference  to  an 
affidavit  accompanying  the  bill,  it  is  to  be  assumed  that  such  an 
.  affidavit  is  no  longer  necessary. 

Even  in  cases  in  which  the  legislature  has  expressly  directed 
that  the  affidavit  should  be  "  annexed  to  the  bill,"  it  is  not  neces- 
sary that  the  affidavit  should  be  sworn  at  the  same  time  as  the  bill 
is  filed :  but  it  is  the  usual  practice,  in  all  cases  in  which  an  affi- 
davit is  necessary,  to  have  it  sworn  a  day  or  two  before  the  bill  is 
flled.2 

The  other  cases,  in  which  bills  are  required  to  be  accompanied 
by  an  affidavit,  may  be  mentioned  here,  although  they  do  not  come 
within  the  description  of  bills  which  are  now  the  subject  of  discus- 
sion. These  are :  bills  for  the  purpose  of  perpetuating  the  testi- 
mony of  witnesses,  where,  from  circumstances,  such  as  the  age  or 
infirmity  of  witnesses,  or  their  intention  of  leaving  the  country,,  it 
is  probable  the  plaintiff  would  lose  the  benefit  of  their  testimony : 
in  which  case,  an  affidavit  of  the  circumstances,  by  means  of  which 
the  testimony  may  probably  be  lost,  must  be  annexed  to  the  bill : ' 
and  bills  of  interpleader,  which  also,  to  avoid  a  demurrer,  must  be 
accompanied  by  an  affidavit  by  the  plaintiff  that  there  is  no  collu- 
sion between  him  and  any  of  the  parties.^ 


1  "  The  Merchant  Shipping  Act,  1854  " 
(17  &  18  Vice.  104),FartIX.  §§504,  514; 
"  The  Merchant  Shipping  Amendment 
Act,  1862"  (25  &  26  Vic.  c.  63),  §  64. 

2  Walker  v.  Fletcher,  1  Phil.  115;  12 
Sim.  420,  422 ;  6  Jur.  4 ;  but  see  Francome 
V.  Francome,  13  W.  R.  355,  L.  C ;  11  Jur.  N. 
S.  123.  The  affidavit  is  usually,  but  need 
not  be,  attached  to  the  bill.  Jones  «.  Shep- 
herd, 29  Beav.  293;  7  Jur.  N.  S.  250; 
Affirmed  by  L.  C.  7  Jur.  N.  S.  228;  svb 
mm..  Shepherd  v.  Jones,  3  De  6.,  F.  &  .J. 
66.  It  may  be  made  an  exhibit  to  the  bill. 
See  forms  of  affidavit  in  Vol .  III. 

s  Ld.  Red.  150;  Phillips  ».  Carew,  1  P. 
Wras.  116;  Laight  ?;.  Morgan,  1  Gaines's 
Cas.  in  Error,  844;  S.  C.  1  John.  Ch.  429; 
Story  Eq.  PI.  §§  304,  309.  The  reason 
given  for  requiring  the  affidavit  is,  that 
the  proceeding  has  a  tendency  to  change 
the  jurisdiction  of  the  subject-matter  from 
a  Court  of  Law  to  a  Court  of  Equity.  Ld. 
Red.  150,  151;  Story  Eq.  PI.  309.  "  This 
reason,"  says  Mr.  Justice  Story,  "is  per- 
haps not  quite  satisfactory."  —  "  A  better 
ground  would  seem  to  be,  that  the  bill  has 
a  tendency  to  create  delays,  and  may  be 
used  as  an  instrument  unduly  to  retard 
the  trial;  and,  therefore,  an  affidavit,  that 
the  bill  is  well  founded,  is  required.  The 
affidavit  should  be  positive  as  to  the  ma- 
terial facts."  Stoiy  Eq.  PI.  §  309 ;  and  see 
post.  Chap.  XXXIV.  §  4,  BilU  to  Perpetu- 
ate Testimony.  For  form  of  demurrer  for 
want  of  such  affidavit,  2  Van  Hey.  78. 


4  Ld.  Red.  49;  Bignold  v.  Audland,  11 
Sim.  23;  Hamilton  v.  Marks,  5  De  G.  & 
S.  638.  In  Larabrie  v.  Brown,  1  De  G.  & 
J.  204;  23  Beav.  607,  leave  was  given  to 
file  an  interpleader  bill  quantum  valeat,  on 
affidavit  of  the  plaintiffs'  solicitor,  the 
plaintiffs  being  abroad,  and  time  pressing ; 
but  the  affidavit  of  the  plaintiffs  was  after- 
wards, by  leave  of  the  Court,  filed  and  an- 
nexed -)to  the  hiUj  nunc pi'O  tunc.  Braith- 
waite's  Pr.  27.  Where  there  were  several 
.  plaintiffs  residing  in  distant  places,  leave 
was  given,  on  a  like  affidavit,  and  an  in-- 
junction  granted  for  a  limited  time,  on  an 
undertaking  to  file  the  usual  affidavit. 
Nelson  d.  Barter,  10  Jur.  N.  S.  611;  12 
W.  R.  857,  V.  C.  W.;  2  H.  &  M.  334; 
and  see  post,  Chap.  XXXIV.  §  3,  Bills  ^ 
Interpleader;  see  Wood  i).  Lyme,  4  De  G. 
&  Sm.  16;  Edrington  v.  Allsbrooks,  21 
Texas,  186;  Eden  Inj.  {2d  Am.  cd.)  401, 
402;  Shaw  v.  Coster,  8  Paige,  339;  Tobin 
V.  Wilson,  3  J.  J.  Marsh.  67;  Manks  v. 
Holroyd,  1  Cowen,  691;  Ld.  Red.  143. 
Such  an  affidavit  is  not  necessary  in  Con- 
necticut. Nash  V.  Smith,  6  Conn.  421; 
see  Jerome  v.  Jerome,  5  Conn.  352.  For 
form  of  affidavit,  see  Vol.  III.  For  form 
of  demurrer  for  want  of  such  an  affidavit. 
Willis  «2;  Equity  Drafts  (2d  Am.  ed.), 
77. 

A  bill  praying  for  an  injunction,  gener- 
ally requires  a  special  affidavit  to  support 
it.  Eden  Inj.  (2d  Am.  ed.)  380,  381;  1 
Barb.  Ch.  Pr.  43,  44,  617;  1  Hoff.  Ch.  Pr; 
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■    It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  can    ^"-  ^^-  §  ^■ 
only  be  taken  of  the  omission  of  an  aiBdavit,  by  demurrer ;  and   "       <        ' 
where  a  plaintiff,  instead   of  demurring   on   this  ground  in  the  Omission  of 
first  instance,  put  in  a  plea  to  the  whole  bill,  which  was  overruled,  only  be  taiten 
he  was  not  allowed  to  demur,  ore  tenus,  on  the  ground  that  the  by™JJ^^e? 
necessary  affidavit  was  not  annexed.^ 


78;  Hatch  v.  Eustaphieve,  1  Clarke  (N. 
T.),  63;  Hammersley  «.  Wj-ckoff,  8  Paige, 
V2;  Campbell  v.,  Morrison,  7  Paige,  157; 
Holdregeti.  Gwynne, 3  C.  E.  Green (N.  J.), 
26,  32 ;  Perkins  i>.  Collins,  2  Green  Ch.  482 ; 
Bank  of  Orleans  v.  Skinner,  9  Paige,  305 ; 
Bogert  V.  Haight,  9  Paige,  297  \  see  Wood- 
worth  V.  Edwards,  3  Wood.  &  M.  120.  It 
may  be  verified  by  an  attorney.  Edrington 
.V.  Allsbrooks,  21  Texas,  166;  YoungbloOT 
V.  Sohamp,  2  McCarter  (N.  J.),  42. 

In  Maine,  "bills  of  discovery,  and- those 
praying  for  an  injunction,  nius't  be  verified 
bv  oath."  Chan.  Rule  1,  37  Maine,  581. 
1  his  rule  relates  to  the  pure  and  simple  bill 
of  discovery,  Dinsmore  v.  Crossman,  53 
Maine,  441 ;  Hilton  v.  Lothrop,  46  Maine, 
297. 

Where  the  ^cts,   on  which  the  claim 
for  an  injunction  is  made,  are  not  within 
the  knowledge  of  the  plaintiff,  he  should 
state  the  facts  in  his  bill  as  upon  his  infor- 
mation and  belief,  and  annex  the  affidavit 
of  the  person  from  whom  he  obtained  the 
information,  or  some  other  person  who  can 
swear  positively  to  the  truth  of  the  material 
allegations  in  the  bill.    Campbell  v.  Mor- 
rison, 7  Paige,   167;  Bank  of  Orleans  v. 
Skinner,  9  Paige,  305;  1  Hoff.  Ch.  Pr.  425; 
Youngblood  v.  Scham,p,  2  McCarter  (N. 
J.),  42,  43.     But  in  bills  charging  fraud, 
and  praying  a  discovery,  or  in  any  case, 
where,   in  the  nature  of  things,   positive 
proof  cannot  be  expected,  the  additional 
verification  may  be  dispensed  with,  and 
the  injunction  may  issue  on  the  affidavit 
of  the  plaintiff  founded  on  belief  alone. 
Youngblood  e.  Schamp,  2  McCarter  (N. 
J. ),  42 ;  Attorney-General  v.  Bank  of  Co- 
lumbia, 1  Paige,  511;  Campbell  v.  Morr 
risbn,  7  Paige,  157.    In  New  Jersey,  the 
affidavits  of  the  plaintiff,  made  after  filing 
the  bill,   are  not  competent  to  be  read 
upon    a    motion   for  an    injunction    and 
the  appointment  of  receivers.    Such  af- 
fidavits should  be  subjoined  to  the  bill, 
and  filed  with  it.    Brandred  v.  Paterson 
Machine  Shop,  3  Green  Ch.  294,  309.     In 
Delaware,  a  creditor's  bill  must  contain  the 
averments  required  by  the  109th  Rule,  and 
those  averments  must  be  sworn  to  in  the 
jurat.    Clark  v.  Davis,  Harring.  Ch.  227. 
When  a  writ  of  ne  exeat  regno  is  asked 
for,  an  affidavit  is  necessary'  as  a  founda- 
tion for  obtaining  it.    1  Barb.  Ch.  Pr.  649, 
650;  Rice  v.  Hale,   5  Cush.  238;  1  Hoff. 
Ch.  Pr.  96 ;  Porter  v.  Spencer,  2  John.  Ch. 
169;  Sevmour  v.  HazHrd,  1  John.  Ch.  1; 
Thome  v.  Halsey,  7  John.  Ch.  191 ;   Ger- 
noe  V.  Boccaline,  2  Wash.  C.  C.  130;  Gil- 
bert V.  Colt,   1  Hopk.   500;  Mattocks  v. 
Tremaine,  3  John.  Ch.  75. 


When  a  corporation  aggregate  is  plaintiff, 
the  bill,  from  the  necessity  of  the  case,  must 
be  verified  by  some  officer  or  agent  of  the 
corporation,  and  the  bill  should  be  signed 
by  the  officer  making  the  oath.  Bank  of 
Orleans  v.  Skinner,  9  Paige,  305;  1  Barb. 
Ch.  Pr.  44;  1  Hoff.  Ch.  Pr.  78,  79,  96; 
Youngblood  v.  Schamp,  2  McCarter  (N. 
J.),  42,  43.'  When  a  bill  is  to  be  verified 
by  the  oath  of  an  agent  or  attorney  of  the 
plaintiff,  it  should  be  drawn  in  the  same 
manner  as  a  bill  which  is  to  be  sworn  to 
by  the  plaintiff  himself;  stating  those 
matters  which  are  within  the  personal 
knowledge  of  such  agent  or  attorney  posi- 
tively; and  those,  ^hich  he  has  derived 
from  the  information  of  others,  should  be 
stated  or  charged  upon  the  information 
andbelief  of  the  plaintiff.  And  the  oath 
of  the  agent  or  attorney  verifying  the  bill, 
should  state  that  the  agent  "has  read  the 
bill,  or  heard  it  read,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  to  be  on  the 
information  and  belief  of  the  plaintiff,  and 
that  as  to  those  matters  the  deponent  be- 
lieves it  to  be  true.  Bank  of  Orleans  v. 
Skinner,  9  Paige,  305 ;  Justices  v.  Cosby, 
5  Jones  Eq.  (N.  C.)  254.  Where  it  is  nec- 
essary that  a  bill  should  be  sworn  to  for 
the  purpose  of  calling  for  an  answer  on 
oath,  it  is  not  necessary  that  the  allega- 
tions of  the  bill,  verified  by  oath  merely  for 
that  purpose,  should  be  sworn  to  positively. 
It  is  sufficient  that  the  person  verifying  the 
bill  swears  to  his  belief  of  the  charges  con- 
tained in  it.  Veeder  v.  Moritz,  9  Paige, 
371 ;  Triebert  i).  Burgess,  U  Md.  452. 

An  affidavit  to  a  bill,  quia  timet,  stating 
that  the  facts  in  the  bill  relating  to  the 
plaintiff's  own  acts  are  true,  and  those  re- 
lating to  others,  he  believes  to  he  true,  is 
sufficient.  Collins  v.  Barksdale,  23  Geo. 
602.  And  generally,  in  all  bills  which  are 
to  be  verified  by  affidavit,  as  well  as  in 
answers  and  petitions,  the  several  matters 
stated,  chargen,  averred,  admitted,  or  de- 
nied, are  required  to  be  stated  positively, 
or  upon  information  and  belief^  only,  ac- 
cording to  the  fact.  Marsh  v.  Marsh,  1  C. 
E.  Green  (N.  J.),  396,  397;  2  Barb.  Ch. 
Pr.  680;  3  Hoff  Ch.  Pr.  (Appx.)  371. 

1  Hook  V.  Dorman,  1  S.  &  S.  227,  231; 
Crosse  «.  Bedingfield,  12  Sim.  35 ;  5  Jur. 
836;  Alleo  v.  State  Bank,  1  Dev.  &  Batt. 
Eq.  6  ;  Findlev  v.  Hind,  1  Peters,  244 ; 
W'oodworth  v.  Edwards,  3  Wood  &  M.  120. 
For  the  form  of  demurrer  in  such  cases,  see 
Willis,  431.  The  affidavit  may  be  amend- 
ed by  leave  of  the  Court.  Hamilton  u, 
Marks,  5  De  G.  &  S.  638. 
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Oh.  VI.  §  7.  If  there  are  several  plaintiffs,  all  must  join  in  the  affidavit,  unless 
a  satisfactory  explanation  be  given  for  their  non-joinder.^  If  a 
corporation  is  plaintiff,  the  affidavit  may  be  made  by  the  secretary 
or  other  responsible  officer.  The  affidavit  may  be  written  or  printed ; 
and  a  copy  of  it,  but  not  necessarily  an  office  copy,  should  be  sealed 
at  the  Record  and  Writ  Clerks'  office,  and  annexed  to  each  copy  of 
the  bill  sealed  there  for  service,^  and  served  therewith. 


AUthe 
plaintiffs 
shonld  join 
in  affidavit. 

Service  of 
copy. 


Bill  must  be 
printed ; 


but  if  for 
injunction, 
ne  exeat^  or  to 
make  ward  of 
Court,  written 
bill  may  be 
filed,  on 
midertaking 
to  file  printed 
bill  within 
fourteen  days. 


If  printed  bill 
not  duly  filed, 
written  bill 
will  be  taken 


Section"  VII.  —  Printing  and  Filing  the  JOitt. 

After  a  bill  has  been  drawn  or  perused,  and  signed  by  counsel,  it 
must  (except  in  the  cases  mentioned  below)  be  printed  on  cream- 
wove,  machine-drawing,  foolscap  folio  paper,  19  lbs.  per  mill  ream, 
in  pica  type,  leaded,  with  an  inner  margin  about  three-quarters  of 
an  inch  wide,  and  an  outer  margin  about  two  inches  and  a  half 
wide.'  Dates  and  sums,  occurring  in  the  bUl,  are  to  be  expressed 
by  figures.'' 

Where  a  bill  prays  a  writ  of  injunction,^  or  ne  exeat  regno,  or  is 
filed  for  the  purpose  of  making  an  infant  a  ward  of  Court,  but  in 
no  other  cases,"  a  written  bill  may  be  filed,  upon  the  undertaking 
of  the  plaintiff,  or  his  solicitor,'  to  file  a  printed  copy  within  four- 
teen days.*  Written  bills  must  be  written  upon  paper  of  the  same 
description  and  size  as  that  on  which  bills  are  printed ; '  and  the 
costs  of  a  written  bill  wUl  not  be  allowed,  unless  specially  directed 
by  the  Court  in  disposing  of  the  costs  of  the  cause." 

If  the  printed  bill  be  not  duly  filed,  the  Record  and  Writ  Clerk 
is  to  take  the  written  copy  off  the  file ;  ^^  and  the  plaintiff  or  his 
solicitor,  who  has  personally  undertaken  to  file  such  printed  copy, 


1  Braithwaite's  Pr.  27,  and  Gibbs  v. 
Gibbs,  tbere  cited;  and  for  form  of  affida- 
vit in  that  case,  see  Vol.  III. 

2  Braithwaite's  Pr.  27.  No  fee  is  pay- 
able on  filing  an  affidavit  with,  or  annexed 
to,  a  bill.     Ibid. 

8  15  &  16  Vic.  0.  86,  §  1,  but  see  §  9; 
Ord.  IX.  3.  It  is  the  business  of  the 
plaintiff  to  get  the  bill  printed,  by  such 

Erinter  as  he  may  select.  The  proof  of  the 
ill  shonld  be  very  carefully  examined  and 
corrected  (for  which  a  fee  of  2d  per  folio 
is  allowed  by  the  Eegul.  to  Ord.  2d  Sch.), 
as  no  bill  will  be  filed  as  a  printed  bill, 
unless  alterations  (if  any )  are  made  in  type. 
Braithwaite's  Pr.  25.  But  a  printed  bill 
with  written  alterations  may  be  filed  as  a 
written  bill,  whei'e  a  written  bill  could  be 
filed.  Ibid.  Some  directions  as  to  the  man- 
ner in  which  the  proof  should  be  corrected 
will  be  found  in  Vol.  III. 

4  Ord.  IX.  3. 

5  Falkland  Islands  Co.  v.  Lafone,  3  W. 
E.  561,  L.  JJ. 


8  Yate  v.  Lightjiead,  16  Jnr.  964,  V.  C.  T. 

'  For  form  of  undertaking,  see  Vol.  III. 
The  undertaking  may  be  either  indorsed 
on  the  copy  bill  intended  to  be  filed,  or 
be  written  on  a  separate  paper,  to  be  filed 
therewith.    Braithwaite's  Pr.  23. 

8  15  &  16  Vic.  c.  86,  §  6.  The  printed 
copy  must,  of  course,  be  a  copy  of  the 
written  bill  as  it  stands  at  the  time  the 
printed  copy  is  filed.  Braithwaite's  Pr.  24. 
The  written  and  printed  copies  will  remain 
together  on  the  file.    Ibid. 

»  Ord.  6  March,  1860,  r.  16. 

i«  Ord.  XL.  IS;  see  Eltu.  Burial  Board 
of  Islington,  2  W.  E.  584,  V.  C.  W.  Costs 
of  written  bill  allowed  on  subsequent  ap- 
plication ;  direction  having  been  acci- 
dentally omitted  ;  but  without  costs  of 
application.  Hewitt  v.  White,  12  Jur.  N. 
S.  46;  14  W.  E.  220,  V.  C.  K. 

w  'The  practice  of  the  office  is  to  take  the 
written  bill  off  the  file  on  the  fifteenth  day, 
but  it  ia  not  destroyed.  Braithwaite's  Pr. 
24. 
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is  to  pay  to  the  defendant  all  his  costs  of  the  suit,  such  costs  to  be    Ch.  vi.  §  7. 

taxed  and  recoverable  without  further  order ;  and  the  certificate  of  ■ ,. ^ 

the  Record  and  Writ  Clerk  of  the  non-filing  of  the  printed  bill  is  off  the  file, 
to  be  sufficient  authority  to  the  taxing  master  to  tax  the  costs.^         lae  paid  by 

The  Court  has  a  discretionary  power,  in  a  proper  case,  to  allow  ^^^  plaintiff. 
the  written  bill  to  be  restored  and  a  printed  bill  to  be  filed  after  ^to  the  *'^ 
the  expiration  of  the  fourteen  days,^  on  an  application,  by  motion,  fourteen 
to  the  Judge  to  whose  Court  the  cause  is  attached.    If  none  of  the     ^^^' 
defendants  have  entered  an  appearance,  the  application  may,  it  is 
conceived,  be  made  ex  parte :  otherwise,  notice  of  the  motion  must 
be  served  on  such  of  them  as  have  appeared,^  and  be  supported  by 
an  affidavit  accounting  for  the  delay ;  *  and  the  defendants  will  be 
entitled  to  their  costs  of  appeaAng  on  the  motion.^ 

If  a  printed  bill  be  filed,  and  there  is  a  discrepancy  between  it  Where 
and  the  written  bill,  the  defendant  may  move,  on  notice,  that  both  ditferg^from 
bills  be  taljen  oif  the  file.^  written  biU. 

The  solicitor,  or  the  plaintiff  suing  in  person,  must  cause  to  be  Bill  must  be 
printed  or  written  upon  the  biU,  his  name  and  place  of  business,  underwritten 
or  residence,  and  also,  if-his  place  of  business  (or  residence)  shall  and  address 
be  more  than  three  miles  from  the  Record  and  Writ  Clerks'  Office,  soiP\tor''OT^ 
another  proper  place,  to  be  called  his  address  for  service  (which  of  piaiiitiff 
must  not  be  more  than  three  miles  from  that  office),  where  writs,  person  ™ 
notices,  orders,  summonses,  and  other  written  communications  may 
be  left  for  him ;  and  where  any  such  solicitor  shall  only  be  the  agent 
of  any  other  soUcitor,  he  must  add  to  his  own  name  or  firm  and  place 
of  busiaess  the  name  or  firm  and  place  of  business  of  the  principal 
solicitor.' 

Every  original  biU '  must,  at  the  option  of  the  plaintiff,  be  dis-  and  marked 
tinctly  marked,  at  or  near  the  top  or  upper  part  thereof,  either  with  for  one  of  the 
the  words  "  Lord  Chancellor,"  or  with  the  words  "  Master  of  the 
Rolls ; "  and  if  with  the  words  "  Lord  Chancellor,"  then  also  with 
the  name  of  one  of  the  Vice  Chancellors,  at  the  plaintiff's  option ; 
and  the  Record  and  Writ  Clerks  are  not  to  file  any  bill  which  is 
not  marked  as  above.* 

1  Ord.  IX.  4.  When  proceedings  were  is  given ;  see  Bank  of  Hindustan  v.  Hodg- 
stayed,  however,  the  written  bill  was  or-  son,  1864,  H.,  No.  275;  Bank  of  Hindustan 
dered  to  be  retained  on  the  file.  Lord  v.  Kobinson,  1864,  H.,  No.  272.  For  forms 
Abingdon  v.  Thornhill,3  VV.  R.  615,  V.  C.  of  motion  paper,  and  notice  of  motion,  see 
W.    And  so  where,  after  an  interim  order.  Vol.  HI. 

the  suit  was  arranged.    Garland  u.  Riordan,  ^  Mosa  v.  Syers,  tiH  sup. 

83  Beav.  448.  6  Falkland  Island  Co.  v.  Lafone,  3  W. 

2  Ferrand  v.  Corporation  of  Bradford,  8  R.  661,  L.  JJ.  For  form  of  notice  of  mo- 
De  G.,  M.  &  G.  93  ;  2  Jur.  N.  S.  360;  af-  tion,  see  Vol.  HI. 

firming  21  Beav.  422;  2  Jur.  N.  S.  175.  7  Ord.  HI.  2,  B.    For  forms,  see  Vol/ 

•      8  Moss  V.  Syers,  9  Jur.  N.  S.  1219  ;  11  HI. 

W.  R.  1047,  V.  C.  K.  8  The  word  "  bill "  includes  information. 

4  For  form  of  order,  see  Seton,1242,  No.  Cons.  Ord.  Prel.  Ord.  10  (4).  ■ 
1.    An  indorsement,  signed  by  the  Regis-  9  Ord.  VI.  1.    The  Judge's  name  may 
trar,  on  the  printed  bill  intended  to  be  be  added  in  writing  to  a  printed  bill,  if  in- 
filed,  is  sufficient,  without  drawmg  up  a  advertently  omitted.  Braithwaite's  Pr.  25. 
formal  order,  where  no  direction  as  to  costs 
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Ch.  VI.  §  7. 

Y ' 

and  will 
thencefortli 
be  attached 
to  his  Court, 

until 

removed  by 
special  order. 

Transfer  of 
causes:  how 
effected. 


Bill  to  be  filed 
atKecordand 
Writ  Clerk's 
Office. 


When  the  bill  has  been  marked  with  the  name  of  a  Judge,  the 
cause  is  attached  to  his  Court ;  ^  and  except  in  the  case  of  orders 
made  in  vacation,^  or  of  orders  of  course,^  all  further  proceedings 
in  the  cause,^  and  rehearings  otherwise  than  by  way  of  appeal, 
must  be  had  before  him,  unless  the  cause  or  proceeding  is  removed 
from  his  Court  by  any  special  order  of  the  Lord  Chancellor,  or  the 
Lords  Justices.* 

An  order  for  the  transfer  of  a  cause  from  one  branch  of  the  Court 
to  another  will  be  made,  whenever  there  is  a  probability  of  conven- 
ience from  so  doing.^  The  order  is  made  upon  motion,'  with  notice ;  ^• 
but  the  consent  of  the  Judges,  from  whom  and  to  whom  the  cause 
is  to  be  transferred,  and  the  leave  of  the  Lord  Chancellor,  or  the; 
Lords  Justices,  to  give  notice  of  the  motion,  must  be  first  obtained ; 
the  consent  and  leave  are  usually  given  as  a  matter  of  course,  on 
the  ex  parte  application  of  counsel.'  If  leave  is  given,  the  motion 
will  be  placed  in  the  Court  paper  for  the  day  appointed  for  the 
hearing."  If  one  of  the  causes  is  attached  to  the  Rolls  Court,  the 
order  of  transfer  must  be  made  by  the  Master  of  the  Rolls,  as  well 
as  the  Lord  Chancellor  or  the  Lords  Justices.^^  The  order  of  trans- 
fer, when  passed  and  entered,  should  be  left  with  the  Record  and 
Writ  Clerk,  for  entry  in  his  cause  book.^^ 

The  copy  of  the  bill  being  thus  prepared,  it  is  delivered  to  the 
Clerk  of  Records  and  Writs,  who  thereupon  writes  thereon  the 
date  on  which  it  is  brought  into  his  office,  numbers  it,  and  receives 
it  into  his  custody.   The  bill  is  then  said  to  be  filed,  and  of  record;' 


1  Ord.  YI.  1. 

2  Ord.  TI.  11;  see  Man  v.  Rickets,  9 
Beav.  i;  Holloway  v.  Phillips,  17  Jur.  875, 
V.  0.  W.  ;  Price  v.  Gardner,  1  Jur.  N.  S. 
975,  V.  C.  W.:  Bean®.  Griffiths,  ib.  1045, 
V.  C.  W. 

8  Ord.  TI.  9;  13  &  14  Vic.  c.  35,  §  29  ; 
Magan  v.  Magan,  16  Jur.  687,  V.  C.  K. 

■>  But  see  Ord.  XXXV.  59. 

8  Ord  VI.  5 ;  see  Earl  of  Shrewsbury  v. 
Trappes,  2  De  G..  F.  &  J.  172;  Foxwell  v. 
Bostock,  12  W.  R.  723,  L.  C.  Upon  any 
Vice-Chancellor  ceasing  to  hold  office,  the 
cause,  unless  removed  by  any  special  order 
of  the  Lord  Chancellor  or  Lords  Justices, 
is  thenceforward  attached  to  the  Court 
of  his  successor.  Ord.  VI.  7.  .As  to  the 
power  of  a  Judge  to  make  an  order  af- 
fecting a  fund  standing  to  the  credit  of  a 
cause  attached  to  another  branch  of  the 
Court,  see  Wright  b.  Irving,  10  Sim.  625; 
Bryson  v,  Warwick  Canal  Company,  18 
Jur.  893,  V.  0.  W.;  Weeding  v.  Weeding, 
IJ.  &H.424.  ^' 

6  Curlewis  v.  Whidborne,  10  W.  R.  261, 
L.  JJ.;  Sidebottom  v.  Sidebottom,  14  W. 
R.  607,  L.  JJ.;  see  ante,  p.  70;  and  poet 
Chap.  XIX.  §  1,  Dismissing  Bills. 

'  For  forms  of  notice  of  motion,  see  Vol. 
III. 


8  Bond  II.  Barnes,  2  De  G.,  F.  &  J.  387,- 
8  For  lorm  of  motion    paper,  see  Vol. 
III. 

1"  As  to  service  of  tlie  notice  of  motion 
and  the  hearing,  see  post,  Chap.  XXXV. 
§  2,  Motions.  The  party  giving  the  notice 
must  be  provided,  at  the  hearing,  with 
copies  of  it  for  the  use  of  the  Court. 

11  See  5  Vic.  c.  S,§30;  Seton,1268;  and 
ante,  p.  70,  note,  h  or  forms  of  order  for 
the  transfer  of  oauae't,  see  Seton,  1268,  Nos. 
1-4.  The  retransfer  of  a  cause  which  has 
been  transferred  under  a  General  Order  is 
obtained  in  the  manner  above  explained: 
as  to  such  retransfer,  see  Sidebottom  «.■ 
Sidebottom,  7  W.  K.  104,  L.  C. ;  Tiffin  v. 
Parker,  12  W.  R.  698,  L.  C  ;  Piatt  v.  Wal- 
ter, L.  K.  1  Ch.  Ap.  471,  L.  JJ. ;  Pietroni 
V.  Transatlantic  Company,  14  W.  E.  783, 
L.  C.  ;  Whittaker  v.  Fox,  ibid.;  Betts  V. 
Rimmel,  ibid  Semble,  the  order  is  in  the 
nature  of  an  order  nisi,  and  notice  of  the 
application  need  not  be  given.  Wilson  v. 
Gray,  ibid.  For  form  oforder  for  retransfer, 
see  Seton,  1269,  No.  5.  The  order,  in  such 
case,  can  only  be  made  by  the  Lord  Chan- 
cellor, or  Lords  Justices,  utid.  For  form  of 
notice  of  motion,  see  VoL  III. 

12  Braithwaite's  Pr.  566. 
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but  before  this  process  is  completed  it  is  not  of  any  effect  in 
Court.i 

If  the  bill  has  been  inadvertently  filed  without  the  signature  of 
counsel,  an  order  as  of  course  may  be  obtained,  on  motion  or  peti- 
tion, giving  leave  to  amend  by  adding  such  signature ;  '^  but  any 
defendant  who  has  appeared  may,  before  such  amendment  is  made, 
take  advantage  of  the  irregularity  by  demuiTer,  or  by  special  motion 
to  take  the  bill  off  the  file.' 

The  copy  of  an  information  intended  to  be  filed  must  bear  the 
signature  of  the  Attorney-General.^  To  obtain  this,  a  copy  of  the 
draft  is  left  with  him,  together  with  a  certificate  of  the  counsel  who 
settled  it,  that  it  is  proper  for  his  sanction,  and  also  a  certificate  of 
the  solicitor  for  the  relator  that  Re  is  a  proper  person  to  be  relator, 
and  is  able  to  pay  costs ;  °  and  if  the  Attorney- General  approves  of 
the  draft,  he  will  then,  on  the  copy  to  be  filed  being  left  with  him, 
together  with  a  certificate  that  it  is  a  true  copy  of  the  draft  as 
settled  by  counsel,^  affix  his  signature  thereto.  The  information, 
so  signed,  is  then  filed,  in  the  same  manner  as  a  bill. 

The  bill  being  thus  filed,  the  defendant  is  entitled,  after  appear- 
ance, to  demand  from  the  plaintiff  any  number  of  printed  copies  not 
exceeding  ten,^  on  payment  for  the  same  at  the  rate  of  one  half- 
penny per  folio  *  of  seventy-two  words.^ 


Ch.  VI.  §  r. 


Name  of 
counsel  may 
be  added  by 
order,  if 
accidentally 
omitted. 


Information 
must  be 
signed  by 
Attorney- 
General. 


Defendant 
entitled  to 
ten  copies 
of  bill,  on 
payment. 


1  Ord.  I.  35,  45,  48;  Ord.  VIII.  3.  The 
fee  on  filing  the  bill  is  20s.  higher  scale, 
and  10s.  lower  scale  j  and  is  paid  by  Chan- 
cery Fee  Fund  Stamps,  affixed  to  the  bill. 
Where  a  written  bill  has  been  filed,  no  tiee 
is  payable  on  filing  the  printed  bill.  Jones 
V.  Batten,  9  Hare  Ap.  57  ;  2  De  G.,  M. 
&  G.  111.  As  to  using  several  stamps,  see 
Brain  v.  Brain,  9  Hare  Ap.  90,  and  Ord. 
XXXIX.  7.  I'he  Circuit  Courts  of  the 
United  States,  as  Courts  of  Equity,  shall 
be  deemed  always  open  for  the  purpose  of 
filing  bills,  answers,  and  other  pleadings, 
and  for  issuing  and  returning  mesne  and 
final  process,  &c.  Equity  Eule  1 ;  and,  by 
Equity  Eule  11,  it  is  provided  that  no  pro- 
cess of  sruipcena  shall  issue  from  the  clerk's 
office  in  any  suit  in  Equity,  until  the  bill 
is  filed  in  the  office. 

In  Massachusetts,  the  plaintiff  must  file 
his  bill  before  or  at  the  time  of  taking  out 
the  subpoena;  and  no  injunction  or  other 
proceeding  shall  be  ordered  until  the  bill 
is  filed,  unless  for  good  cause  shown.  Eule 
2  of  the  Eules  for  Practice  in  Chancery. 
In  Vermont,  no  injunction  shall  be  issued 
in  any  case  until  the  bill  shall  have  been 
filed.  Genl.  Sts.  c.  29,  §§  66,  56;  Howe  v. 
Willard,  40  Vt.  664.  The  cause  is,  in  fact, 
pending  in  the  Court  from  the  time  the 
Chancellor  makes  the  order  for  issuing  the 
injunction.  Howe  v.  Willard,  supra. 
.  Before  entry  of  a  bill  in  Equitj'  in  Mas- 
sachusetts, if  the  plaintiff  is  not  an  inhabi- 
tant of  the  State,  it  must  be  indorsed  by 
some  sufficient  person,  who  is  such  inhab- 
itant; Genl.  Sts.  o.  123,  §  20;  unless  the 


failure  to  have  it  so  indorsed  has  occun'cd 
by  accident,  mistake,  or  inadvertence  ;  in 
which  case  the  plaintiff,  at  any  stage  of 
the  cause,  may  have  leave  to  furnish  an 
indorser  upon  suitable  terms.  St.  Mass. 
1865,  c.  45.  A  suit  in  Equity  is  commenced, 
it  seems,  when  the  bill  is  filed.  McLin  v. 
McNamara,  2  Dev.  &  Bat.  Ch.  82  ;  Aston 
II.  Galloway,  3  Ired.  Ch.  126. 

By  Chancery  Eule  12,  in  New  Jersey, 
the  clerk  of  the  Court  of  Chancery  is  re- 
quired to  keep  in  his  office  a  docket,  in 
which  he  shall  enter  the  titles  of  all  suits 
brought  in  the  Court,  and  a  memorandum 
of  every  paper  filed  in  the  same,  under  the 
title  of  the  suit,  with  tlie  time  of  filing  and 
the  name  of  the  solicitor  of  each  party,  and 
also  an  alphabetical  index  to  the  same ;  and 
the  said  docket  shall  be,  at  all  proper  hours, 
accessible  to  the  bar.  By  the  16th 'Equity 
Eule  of  the  United  States  Courts,  upon  the 
return  of  the  subposaa,  as  served  and  ex- 
ecuted upon  any  defendant,  the  clerk  shall 
enter  the  suit  upon  his  docket  as  pending 
in  the  Court,  and  shall  state  the  time  of 
the  entry. 

2  Braithwaite's  Pr.  23  ;  and  see  Cop- 
peard  v.  Mayhew,  22  L.  J.  Ch.  408,  M.  K. 

3  Ante,  p.  312. 

*  Braithwaite'sPr.  25. 

6  For  forms  of  these  certificates,  see  Vol. 
III. 

6  aid. 

'  16  &  16  Vic.  c.  86,  §  7;  Ord.  IX.  6. 
For  form  of  application,  see  Vol.  III. 

8  Ord.  XL.  19. 

9  Eegul.  to  Ord.  IV.  i. 
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as  a  lis 
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tered. 
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Satisfaction 
on  the 

register:  how 
entered. 


The  2  &  3  Vic.  c.  11,  §  7,  provides,  that  no  lis  pendens  shskUhhid. 
a  purchaser  or  mortgagee  without  express  notice  thereof,  unless  and 
until  a  memorandum  or  minute  ^  containing  the  name,  and  the  usual 
or  last  known  place  of  abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  alffected  thereby,  and  the  Court 
of  Equity,  and  the  title  of  the  cause  or  information,  and  the  day  when 
the  biU  or  information  was  filed,  shall  be  left  with  the  Senior  Master 
of  the  Court  of  Common  Pleas  :  who  is  required  by  the  Act  forth- 
with to  enter  the  same  in  a  book,  provided  for  that  purpose,  in  alpha- 
betical order,  by  the  name  of  the  person  whose  estate  is  intended  to 
be  affected  by  such  lis  pendens.^ 

The  memorandum  or  minute,  containing  the  particulars  required 
by  the  Act,  must,  by  the  regulations  of  the  office,  be  on  parchment 
and  a  separate  memorandum  is  required  for  every  defendant  or 
other  person  in  whose  name  the  registry  is  proposed  to  be  made.' 

The  plaintiff's  solicitor,  or  other  person  leaving  this  memoran- 
dum with  the  Senior  Master,  is  required  to  sign  an  admission  of 
having  left  it,  and  to  take  a  receipt  for  it.* 

The  Act  above  cited  also  provides,  that  such  lis  pendens  shall, 
after  the  expiration  of  five  years  from  the  date  of  the  entry  thereof, 
be  null  and  void  against  lands,  tenements,  and  other  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless  a  like  memoran- 
dum or  minute  as  was  required  in  the  first  instance  is  again  left 
with  the  Senior  Master  within  five  years  before  the  execution  of 
the  conveyance,  settlement,  mortgage,  lease,  or  other  deed  or  iq- 
strument  vesting  or  transferring  the  legal  or  equitable  right,  title, 
estate,  or  interest  in  or  to  any  purchaser,  or  mortgagee  for  valuable 
consideration,  or,  as  to  creditors,  within  five  years  before  the  right 
of  such  creditors  accrued ;  and  so  toties  quoties  at  the  expiration  of 
every  succeeding  five  years ; "  and  the  Senior  Master  is  forthwith 
to  re-enter  the  same,  in  like  manner  as  the  same  was  originally 
entered.  ° 

Until  recently,  no  provision  was  made  by  statute  for  the  dis- 
charge of  a  lis  pendens ; '  but  by  the  23  &  24  Vic.  c.  115,  §  2, 


1  For  form  of  memorandum,  see  Vol. 
HI. 

2  As  to  the  doctrine  of  lisp&ndms^  inde- 
pendently of  the  Act,  see  Sugd.  V.  &  P. 
768,  and  cases  cited;  Shelford's  R.  P.  Acts, 
594;  and  since  the  Act,  iUd.;  Bellamy ». 
Sabine,  1  De  G.  &  J.  666 ;  3  Jur.  N.  S.  i)43 ; 
Tyler  v.  Thomas,  25  Beav.  47 ;  Nortoliffe 
V.  Warburton,  8  Jur.  N.  S.  358,  V.  C.  S. ; 
ib.  854,  L.  C. 

8  Pask's  Pr.  12. 

<  Ibid.  A  fee  of  2s.  6d  is  payable  for 
each  entry.     2  &  3  Vic.  c.  11,  §  7. 

s  By  the  18  &  19  Vic.  o.  15,  §  6,  it  is 
sufficient  If  the  memorandum  is  left  with 
the  Senior  Master,  for  re-registry  of  judg- 


ments, decrees,  orders,  or  rules,  within 
five  years  before  the  execution  of  the  con- 
veyancfe,  &c.,  or,  as  to  creditors,  within 
five  years  before  their  rights  accrued ;  al- 
though more  than  five  years  have  elapsed 
since  the  last  previous  registration  before 
such  memorandum  is  left ;  and  so  toties  quo- 
lies  upon  every  re-registry.  As  to  whether 
this  provision  applies  to  a  lis  pendens,  see 
2  &  3  Vic.  c.  11,  §  7;  Sugd.  V.  &  P.  543. 

6  2  &  3  Vic.  0. 11,  §§  4  7.  For  each  re- 
entry the  fee  is  Is. ;  see  §§  4, 7.  For  form 
of  memorandum  to  be  used  on  a  re-reeistrv. 
see  Vol.  III.  ^      •" 

'  Pask's  Pr.  117. 
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it  is  now  enacted,  that  the  Senior  Master,  upon  the  filing  ■with  him  Ch.  VI.  §  8. 
of  an  acknowledgment  by  the  plaintiff,  in  the  form  or  to  the  effect 
therein  mentioned,^  shall  be  at  liberty  to  enter  a  satisfaction  or 
discharge  as  to  any  registered  pending  suit  or  lis  pendens  ;  and  he 
may  issue  certificates  of  the  entry  of  any  satisfaction  or  discharge.^ 
The  practice  which  prevailed  prior  to  this  Act,  and  which  may 
still  be  resorted  to,  for  the  purpose  of  getting  the  registry  of  a 
lis  pendens  discharged,  is  to  obtain  an  order  in  the  cause,  as  of 
course,  at  the  Rolls,  on  a  petition  presented  by  the  plaintiff,'  or  . 
by  a  defendant  or  other  person  interested,  with  the  consent  of  the 
plaintiff's  solicitor  subscribed  to  the  petition;*  or,  where  the 
plaintiff  wUl  not  consent,  by  a^special  petition  or  summons^  in 
the  cause,  which  must  be  served  on  the  plaintiff's  solicitor,  and  be 
supported  by  evidence  showing  that  the  purposes  for  which  the 
suit  was  registered  have  been  satisfied.  This  order  is  filed  with 
the  Senior  Master :  and  the  person  leaving  it  is  required  to  sign  an 
admission  of  having  left  it,  and  to  take  a  receipt  for  it.  The 
officer  will  thereupon  enter  on  the  register  a  memorandum  of  the 
date  of  the  order,  and  affix  thereto  a  stamp,  bearing  the  word 
"satisfied."' 


Section  VIII.  —  Amending  the  BiU. 

When  a  plaintiff  has  preferred  his  bill,  and  is  advised  that  the  in  what  cases 
same  does  not  contain  such  material  facts,  or  make  8.11  such  per-  ^°''*' 
sons  parties,  as  are  necessary  to  enable  the  Court  to  do  complete 
justice,  he  may  alter  it,  by  inserting  new  matter,'  or  by  adding  By  inserting 
such  persons  as  shall  be  deemed  necessary  parties ;  or  in  case  the 
original  bill  shall  be  found  to  contain  matter  not  relevant,  or  no  By 
longer  necessary  to  the  plaintiff's  case,  or  to  name  as  parties  per-  of  matter  or 
sons  who  may  be  dispensed  with,  the  same  may  be  struck  out ;  the 
original  bill,  thus  added  to  or  altered,  is  termed  an  amended  bill.' 

1  For  the  form  of  such  acknowledgment,  285  n. ;  Beardmore  v.  Gregory,  2  H.  &  M. 
see  Vol.  III.  491 ;  11  Jur.  N.  S.  363.     Cimtra,  Talbot  v. 

2  The  tee  for  entering  satisfaction  is  2s.  Lord  Eadner,  3  M.  &  K.  252. 
6d,  and  for  the  certificate  Is.    23  &  24  8  Hiude,  21.  A  written  bill  may  be  thus 
Vic.  c.  115,  §  2.  amended,  as  well  as  a  printed  bill;   see 

s  For  form  of  petition,  see  Vol.  lit. ;  and  McUougald  ».  Williford,  14  Geo.  665 ;  poai, 

for  form  of  order,  see  Pask's  Pr.  123.  411  to  413,  note  and  Rules  of  the  Courts  of 

^  For  form  of  consent,  see  Vol.  III.  the  United  States,  Massachusetts,  and  New 

s  Fowler  u.Liles,  V.C.  S.,  in  Chambers,  Hampshire,  there   stated.     Amendments 

16  June,  1855,  Eeg.  Lib.  A.  1037.  can  only  be  granted  where  the  bill  is  de- 

6  See  Pask's  Pr.  117.  fective  in  parties,  or  in  prayer  for  relief, 

'  If  at  the  time  of  filing  the  bill  the  or  in  the  omission  or  mistake  of  a  fact  or 

Elaintift'  had  no  title  to  the  relief  prayed,  circumstance  connected  with  the  .substance, 

e  cannot  make  out  a  title  by  introducing  but  not  forming  the  substance  itself,  nor 

by  amendment  facts  which  have  subse-  repugnant  thereto.    The  latter  part  of  this 

quently  occurred.      Attorney-Gonenil  v.  principle  applies  to  all  pleadings  in  Equity, 

Portreeve  of  Avon,  11  W.  E.  1051,  L.  JJ. ;  as  well  as  to  bills.   Verplanck  v.  Merct.  Ins. 

see  also  Godfrey  v.  Tucker,  33  Beav.  280 ;  Co.,  1  Edw.  Cli.  46,;  Lyon  v-  TallmKdge,  1 

9  Jur.  N.  S.  1188;  cases  cited,  33  Beav.  John.  Ch.  184;  Rogers  v.  Rogers,  1  Paige, 
VOL.  I.                                                     26 


new  matter 
or  parties. 

omission 
aatte 
parties. 
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Ch.  VI.  §  8.  But,  although  it  ia  the  practice  to  call  a  bill  thus  altered  an 
' i '  amended  bill,  the  amendment  is  in  fact  esteemed  but  as  a  con- 
Original  and  tinuation  of  the  original  bill,  and  as  forming  part  of  it ;  for  both 
constitute  but  ^^^  Original  and  amended  bill  constitute  but  one  record :  ^  so 
one  record,  much  SO,  that  where  an  original  bill  is  fully  answered,  and  amend- 
ments are  afterwards  made,  to  which  the  defendant  does  not  an- 
swer, the  whole  record  may  be  -taken,  pro  confesso,  generally,^  and 
an  order  to  take  the  bill  pro  confesso  as  to  the  amendments  only 
will  be  irregular.'  An  amended  bill  must  therefore,  in  all  cases, 
be  addressed  to  the  sam^  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  to  whom  the  original  bill  was  addressed,  although 
a  changehas  taken  place  in  the  custody  of  the  Greal  Seal  between 
the  times  of  filing  the  original  bill  and  the  amendment.*  But 
so  far  as  the  pendency  of  a  suit  can  affect  either  the  parties  to  it, 
pendent  ii-om  or  Strangers,  matter  brought  into  a  bill  by  amendment  will  not 

time  of  "^ 


and  must  be 
taken  pro 
confesso 
together. 

Amended 
bill  must  be 
addressed  to 
the  same 
Judge. 

Soft,  when 
necessary, 
only  deemed 


amendment. 


424;  Bowen  v.  Cross,  4  John.  Ch.  375; 
Eenwick  v.  Wilson,  6  John.  Ch.  81  ;  Bel- 
knap V.  Stone,  1  Allen,  572;  Carey  v. 
Smith,  11  Geo.  539;  Larkins  v.  Biddle,  21 
Ala.  252.  Being  regarded  only  with  ref- 
erence to  the  furtherance  of  justice,  amend- 
ments, as  a  general  rule,  are  in  the  discretion 
of  the  Court,  especially  in  matters  of  mere 
form.  Smith  v.  Babcock,  3  Sumner,  410; 
Garlick  v.  Strong,  3  Paige,  440;  McElwain 
V.  Willis,  3  Paige,  505;  Howell  v.  Sebring, 
1  iMcCarter  (N.  J.),  84.  Amendments  are, 
therefore,  always  allowed  with  great  lib- 
erality, until  the  proofs  are  closed.  Cock 
V.  Evans,  9  Terger,  287,  except  where  the 
bill  is  upon  olith.  Cock  v.  Evans,  ubi 
supra;  Cunningham  v.  Pell,  6  Paige,  655. 
In  case  the  bill  is  upon  oath,  there  is 
greater  caution  exercised  in  reference  to 
amendments.  Ibid. ;  Verplanck  v.  Merct. 
Ins.  Co.,  lEdw.Ch.46;  Swift  u.Eckford,  6 
Paige,  22 ;  Lloyd  v.  Brewster,  4  Paige,  538 ; 
Parker  v.  Grant,  1  John.  Ch.  434  ;  Rogers 
V.  Rogers,  1  Paige,  424  ;  Whitmarsh  v. 
Campbell,  2  Paige,  67.  So  where  the  ob- 
ject of  the  amendment  is  to  let  in  new  facts 
or  defences,  tliere  is  greater  reluctance  on 
the  part  of  the  Court  to  allow  the  amend- 
ment where  it  depends  upon  parol  proof, 
than  where  it  depends  on  written  instru- 
ments omitted  by  accident  or  mistake. 
Smith  V.  Babcock,  3  Sumner,  410  ;  Callo- 
way V.  Dobson,  1  Brock.  119.  And  the 
Court  will  not  allow  amendments  by 
inserting  facts  known  to  the  plaintiff  at 
the  time  of  filing  his  bill,  unless  some  ex- 
cuse is  given  for  the  omission.  Whitmarsh 
V.  Campbell.  2  Paige,  67;  Prescott  v.  Hub- 
bell,  1  Hill  Ch.  217.  Nor  where  the  mat- 
ter of  the  proposed  amendment  might  with 
reasonable  diligence  Have  been  inserted  in 
the  original  bill.  North  Amer.  Coal  Co. 
«.  Dyett,  2  Edw.  Ch.  115. 

When  a  plaintiff  wishes  to  amend  a 
sworn  bill,  he  must  state  the  proposed 
amendments  distinctly,  so  that  the  Court 
can  see  that  they  are  merely  in  addition 


to  the  original  bill,  and  not  inconsistent 
therewith.  He  must  also  swear  to  the 
truth  of  the  proposed  amendments,  and 
render  a  valid  excuse  for  not  incorporating 
them  in  the  original  bill ;  and  the  applica- 
tion to  amend  must  be  made  as  soon  as  the 
necessity  for  such  amendment  is  discov- 
ered. Rogers  v.  Rogers,  1  Paige,  424 ;  Whit- 
marsh V.  Campbell,  2  Paige,  67 ;  Verplanck 
V.  Merct.  Ins.  Co.,  1  Edw.  Ch.  46 ;  Altree 
V.  Horden,  3  Lond.  Jurist,  81.  As  to  the 
stage  of  the  cause  at  which  applications 
for  leave  to  amend  should  be  made  and 
acted  upon,  see  Hewett  v.  Adams,  50 
Maine,  271 ;  Clark  v.  Society  in  Keene,  46 
N.  H.  272,  and  cases  cited  ;  Codington  v. 
Mott,  1  McCarter  (N.  J.),  430. 

1  Vere  ».  Glynn,  2  Dick.  441  ;  Hoyt  v. 
Smith,  28  Conn.  466;  Hurd  ».  Everett,  1 
Paige,  124;  Walsh  o.  Smyth.  3  Bland,  9, 
20  ;  O'Grady  v.  Barry,  1  Irish  Eq.  56; 
Story  Eq.  Pi.  §§  332,  885;  Carey  v.  Smith, 
11  Geo.  539. 

2  Jopling  V.  Stuart,  4  Ves.  619.  Where 
the  plaintiff  amends  his  bill  after  answer, 
if  a  further  answer  of  the  amended  bill . 
becomes  necessary,  and  is  not  waived,  the 
defendant  must  put  in  a  further  answer  to 
the-  amendment;  or  the  plaintiff  will  be 
entitled  to  an  order  taking  the  whole  bill, 
as  amended,  as  confessed.  Trust  &  Fire 
Ins.  Co.  V.  Jenkins,  8  Paige,  589;  see 
Thomas  v.  Visitors  Fred.  Co.  School,  7 
Gill  &  J.  369;  Cowman  v.  Lovett,  10 
Paige,  559 ;  Tedder  v.  Stiles,  16  Geo.  1.- 

'  Bacon  v.  Griffitb,  ii,  n. ;  and  see  Lan- 
don  V.  Ready,  1  S.  &  S.  44. 

*  If  the  description  of  the  plaintiff,  or 
his  next  friend,  is  not  the  same  as  when 
the  bill  was  filed,  the  new  description 
should  appear  in  the  amended  bill.  Kerr 
V.  Gillespie,  7  Beav.  269,  271;  8  Jur.  50; 
but  the  name  of  his  solicitor  cannot  be 
altered,  unless  an  order  to  change  the  so- 
licitor has  been  obtained.  Briuthwaite's 
Pr.  299. 
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have  relation  ta  the  time  of  filing  the  original  bill,  but  the  suit 
will  be  so  far  considered  as  pendent  only  from  the  time  of  the 
amendment.^ 

Where  there  is  a  bill  and  cross-bill,  and  the  plaintiff  in  the  orig- 
inal suit  amends  his  bill  before  answer,  he  will  lose  his  priority 
of  suit,  and  his  right  to  have  an  answer  before  he  is  called  upon  to 
answer  the  cross-bill.'' 

Amendments  to  a  bill  are  of  two  sorts :  those  which  relate  to 
parties,  and  those  which  affect  the  substance  of  the  case.'  Under 
a  common  order  to  amend,  as  the  plaintiff  may  be  advised,  the 
plaintiff  may,  before  a  defendant  has  appeared  to  the  bill,  strike 
out  the  name  of  such  defendant^  or  the  name  of  a  co-plaintiff,  or 
add  plaintiffs  or  defendants ;  *  after  appearance,  the  plaintiff,  under 
such  an  order,  may,  it  seems,  before  answer,  add  the  names  of 
plaintiffs  or  defendants;  but  he  cannot  strike  out  the  names  of 
plaintiffs  or  defendants :  and  under  a  common  order  to  amend  by 
adding  parties,  the  plaintiff  cannot,  after  answer,  alter  his  bill,  .by 
putting  in  the  names  of  other  persons  as  co-plaintiffs  with  himselfj^ 
or  after  appearance  by  striking  out  the  names  as  plaintiffs  of  any 
persons  filling  that  character  upon  the  original  record :  °  nor  can 
he  introduce  any  allegation,  against  the  original  defendants,  which 
is  not  necessary  to  explain  the  amendment.' 

In  some  cases,  special  orders  may,  however,  be  obtained  for  the 
purpose  of  altering  the  co-plaintiffs ;  but  as  a  diminution  of  the 
number  of  plaintiffs  has  the  effect  of  lessening  the  defendant's  se- 
curity for  costs,  an  order  will  not  be  made  to  strike  out  the  names 
of  plaintiffs  without  the  Court  also  providing,  at  the  same  time, 
that  security  for  the  costs  of  the  suit  shall  be  given,'  unless  such 
security  be  waived  by  the  defendants.  In  the  case  of  Brown  v. 
Sawer,^  one  of  two  co-plaintiffs,  who  had  authorized  the  institu- 


Ch.  VI.  §  8. 
^ ^ 


Plaintiff,  by 
amending, 
loses  his 
priority  over 
cross-bill. 


amending,  by 
alteration  of 
parties. 


Special  order: 
when  neces- 
sary. 


1  Ld.  Eed.  330;  Long  v.  Burton,  2  Atk. 
218 

2  steward  v.  Roe,  2  P.  Wms.  434;  John- 
son V.  Freer,  2  Cox,  371 ;  Noel  v.  King,  2 
Mad.  392;  and  see  post,  Chap.  XXXIV. 
§  1,  Cross  Bills.  But  if  the  plaintiff 
amends  his  bill  before  he  knows  of  the 
filing  of  the  cross-bill,  he  does  not  lose  his 
priority.  Gray  v.  Haig,  13  Beav.  65.  The 
rule  stated  in  the  text  applies,  it  is  con- 
ceived, to  a  concise  statement,  which, 
under  15  &  16  Vic.  c.  86,  §  19,  may  be 
substituted  for  a  cross-bill.  See  Mertens 
V.  Haigh,  1  J.  &  H.  231;  6  Jiir.  N.  S. 
1288. 

3  By  statute  in  Massachusetts,  amend- 
ments may  be  allowed  by  changing  suits 
at  Law  into  proceedings  in  Equity,  or  pro- 
ceedings in  Equity  into  suits ,  at  Law,  if 
the  same  be  necessary  to  enable  the  plain- 
tiff to  sustain  his  action  for  the  cause  for 
which  it  was  intended  to  be  brought.  St. 
1865,  c.  179,  §  1;  see  Williston  v.  Mich. 


South.  &  North.  Ind.  K.B.  Co.,  13  Allen, 
400,  406. 

4  See  Braithwaite's  Pr.  300. 

6  Lock  V.  Bagley,  1  W.  N.  65,  M.  K. ; 
but  see  Hichens  v.  Oongreve,  1  Sim.  500 ; 
see  also  Milligan  v.  Mitchell,  1  M.  &  C. 
433,  442;  see  1  C.  P.  Cqpp.  t.  Cott.  35; 
Story  Eq.  PI.  §  541,  note;  Miller ».  McCan, 
7  Paige,  451. 

6  Fellowes  v.  Deere,  3  Beav.  353 ;  Slog- 
gett  V.  Colling  13  Sim.  456;  7  Jur.  639; 
see  Mason  v.  York  &  Cumb.  E.E.  Co.,  52 
M?iine,  107. 

''  Gibson  v.  Ingo,  5  Hare,  156 ;  11  Jur. 
555;  Barlow  v.  M'Munay,  L.  E.  2  Eq. 
420;  12  Jur.  N.  S.  519,  V.  C.  S. 

8  For  form  of  order,  see  S(?tou,  1253, 
No.  7 ;  Sweeny  v.  Hull,  Sausse  &  S.  662. 

9  3  Beav.  698;  5  Jur.  500;  see  Harts. 
Tulk,  6  Hare,  611,  613;  Bather  v.  Kears- 
ley,  7  Beav.  545;  M'Leod  v.  Lyttleton,  1 
Drew.  36 ;  Drake  v.  Symes,  7  Jur.  N.  S. 
399,  L.  JJ. ;  3  De  G.,  F.  &  J.  491.    As  to 
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Order  to 
strike  out  the 
name  of  a 
plaintiff,  on 
terms  of  giv- 
ing security 
for  costs,  is 
not  a  matter 
of  course. 


Where 
allowed. 


tion  of  the  suit,  refused  to  proceed  in  it ;  a  motion  was  there- 
upon made,  on  behalf  of  the  other  co-plaintiff,  that  she  might  be 
at  liberty  to  amend  the  bill  by  striking  out  the  name  of  the  co- 
plaintiff  who  had  refused  to  proceed,  and  by  making  him  a  defend- 
ant, and  that  he  might  be  ordered  to  pay  the  costs  occasioned  by 
such  amendment,  and  also  the  costs  of  giving  any  security  for  costs 
which  the  defendants  or  any  of  them  might  be  declared  entitled  to 
in  consequence  of  such  amendment,  and  incidental  thereto,  and 
also  the  costs  of  and  incident  to  that  application,  to  be  taxed  as 
between  solicitor  and  client.  Lord  Langdale  M.  R.,  in  giving" 
judgment  upon  the  motion,  said:  "The  suit  cannot  be  prosecuted 
unless  the  alteration  is  made,  and,  therefore,  justice  will  not  be 
done  unless  the  alteration  is  made;  I  think,- therefore,  that  this 
order  must  be  made,  but  on  such  terms  as  will  be  just  towards  the 
defendants,  and  by  securing  the  costs  of  suit  already  incurred ;  and 
the  co-plaintiff  having,  by  revoking  the  authority,  made  this  ap- 
plication necessary,  ought  therefore  to  pay  the  costs."  ^ 

It  must  not  be  considered  as  a  matter  of  course  to  obtain  an 
order  to  strike  out  the  name  of  a  person  who  has  once  been  made 
a  plaintiff  in  a  cause,  even  upon  the  terms  of  giving  security  for 
costs.  In  the  case  of  the  Attorney-  General  v.  Cooper  "^  an  applica/-- 
tion  was  made,  by  a  number  of  relators  named  in  an  information, 
to  strike  out  the  names  of  several'  of  themselves.  Lord  Cottenham, 
in  refusing  the  motion,  observed :  "  It  cannot  be  justly  said,  that 
all  that  the  relators  have  to  establish  in  support  of  such  an  ap- 
plication is,  that  the  defendants  will  not  be  prejudiced  by  such  an 
alteration ;  they  must  show  that  justice  will  not  be  done,  or  that 
the  suit  cannot  be  so  conveniently  prosecuted,  unless  the  alteration 
is  made.  I  cannot  give  them  such  an  advantage  as  they  ask,  and 
permit  them  to  alter  the  record,  merely  because  they  may  have  a 
different  wish  at  one  time,  from  that  which  they  may  have  at 
another  time :  which  may  be  the  result  of  mere  caprice." 

In  the  case  of  HaM  v.  Lack^  where  it  appeared  that  the  asso- 


the  course  where,  after  decree,  the  solicitor 
of  the  plaintiffs  ceases  to  practice,  and  one 
of  them  refuses  to  concur  with  the  rest  in 
appointing  a  successor,  see  Butlin  v.  Ar- 
nold, 1  H.  &  M.  715.  For  form  of  notice 
of  motion  in  such  case,  see  Vol.  III. 

1  Hewett  D.  Adams,  50  Maine,  271.  It 
is  within  the  discretion  of  the  Court  to 
permit  a  bill  to  be  amended,  by  substi- 
tuting the  name  of  a  new  for  the  original 
plaintiff,  even  after  answer  filed;  but  it 
must  be  uj^n  the  payment  of  all  the  costs, 
up  to  the  time  of  the  amendment,  as  well 
as  of  the  amendment  itself.  Jennings  «. 
Springs,  1  Bailey  Eq.  181;  Winthrop  v. 
Farrar,  11  Allen,  398. 

So  an  amendment  may  be  allowed  even 


after  a  hearing  on  bill,  answer,  and  proofs. 
Clark  V.  Society  in  Keene,  46  N.  H.  272; 
Codington  v.  Mott,  1  McCarter  (N.  J.), 
430. 

The  Court  may  impose  gther  conditions 
of  amendment  besides  the  payment  of 
costs.  Bellows  v.  Stone,  14  N.  H.  175; 
Bowenii.  Idley,  6  Paige,  53;  Clark*.  So- 
ciety in  Keene,  46  N.  H.  275. 

•2  3  M.  &  C.  258,  261;  1  Jur.  790. 

8  2  Y.  &  C.  C.  C.  631;  see  also  Plunket 
».  Joice,  2  Sch.  &  Lef.  159,  fm(e,  p.  72; 
Jones  V.  Rose,  4  Hare,  52;  where  leave 
given  to  strike  out  "  on  behalf  of  them- 
selves and  all  other  shareholders."  Hart 
V.  Tulk,  6  Hare,  612;  Drake  v.  Symes,  7 
Jur.  N.  S.  399,  L. JJ. ;  3  De  G.  F.  &  J. 
491. 
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elation  of  a  cestui  que  trust  and  trustee,  as  co-plaintiffs  on  the    Ch.  VI.  §  8. 

record,  might  materially  injure  the  interests  of  the  former,   Sir  ~ , ■ 

J.  L.  Knight  Bruce  V.  C.  gave  leave  to  amend  the  record,  by 
striking  out  the  name  of  the  trustee  as  plaintiff,  and  making  him 
a  defendant. 

Leave  may  also  he  obtained  to  amend  a  bill,  by  the  addition  of  Addition  of 
persons  as  co-plaintiffs.^     After  answer,  however,  the  addition  of  a  ^fte°answer 
co-plaintiff  is  not  a  matter  of  course,  but  is  discretionary  in  the  is  not  of 
Court;  and  it  would  appear,  that  where  a  plaintiff  applies,  after 
answer,  for  leave  to  amend  his  bill,  by  adding  a  co-plaintiff,  he 
must,  in  support  of  his  application,  show  that  the  person  proposed 
to  be  added  is  willing  to  become  a  co-plaintiff.^     An  order  for  Eefused, 
leave  to  amend  by  adding  a  ^aintiff  after  replication  has  been  ^l^ere /acAes. 
refused,  where  the  plaintiff  has  been  guilty  of  laches.^ 

A  bill  of  discovery  cannot  be  amended  by  adding  parties  as  No  plaintiffs 
plaintiffs.     This  was  held  to  be  the  law  of  the  Court  by  Lord  traWifof^ 
Eldon,  in  Lord  GholmomMey  v.  Lord  Clinton,'^  where  a  bill  had  discovery. 
been  filed  by  cestui  que  trusts,  in  aid  of  an  ejectment  at  Law,  and 
the  defendant  pleaded  facts  to  show  that  the  legal  estate  was  in  the 
trustees.     The  difSculty  in  the  case  was,  however,  got  over  by  the 
plaintiffs  consenting  to  the  allowance  of  the  plea,  and  moving  to 
amend  by  inserting  a  statement  to  show  that  the  legal  estate  was 
in  trustees,  and  that  a  count  had  been  introduced  in  the  declara- 
tion in  ejectment  on  the  demise  of  the  trustees. 

An  order  made  at  the  hearing  for  leave  to  amend,  by  adding  Order  to 
parties,  will  not  authorize  the  introduction  of  co-plaintiffs ;  ^  but  ^™™^  *'v 
the  Court  will  sometimes  allow  a  bill,  which  has  originally  been  adding  par- 
filed  by  one  individual  of  a  numerous  class,  in  his  own  right,  to  authorize™ 
stand  over  at  the  hearing,  for  the  purpose  of  being  amended  by  the  introduction 
introduction  of  the  words :  on  behalf  of  himself,  and  all  others  plaintiffs. 
of  the  class.     Thus,  in  Lloyd  v.  Loaring^  where  a  demurrer  was 
allowed,  because  the  parties  affected  to  sue  in  a  corporate  capacity, 
leave  was  given  to  amend,  by  making  them  sue  in  their  individual 
rights  as  members  of  a  copartnership,  on  behalf  of  themselves  and 
others. 

It  has  been  said,  that  the  Court  will,  at  any  time  before .  the  pai-ties  may 
hearing,  suffer  parties  to  be  added  by  amendment,  upon  a  proper  ^  added  at 
case  being  shown ; '  and  that  even  after  a  decree,  and  before  it  before  the 

heaving ; 

1  Manghan  e.  Blake,  L.  E.  3  Ch.  Ap.       McCan,  7  Paige,  451 ;  see  Noves  «.  Sawer, 
32;  Winthrop  v.  Fan-ar,  11  Allen,  398.  3  Vt.  160;  Arendel  v.  Blactwell,  1  Dev. 

2  The  Governors  of  Lucton  Free  School       Ch.  354. 

e.  Smith,  M'Lel.  17,  19;  Loch  v.  Bagley,  6  6  Ves.  773,  778;   see  also  Attorney- 

1  W.  N.  65,  M.  E.  General  b.  Newoombe,  14  Ves.  1,  6 ;  Good 

s  Milward  v.  Oldfield,  4  Price,  325.  v.  Blewitt,  13  Ves.  397,  401;  and  an*e,  pp. 

4  2  Mer.  71,   74;.  and  see  post.  Chap.  238,  242. 
XXXIV.  §  2,  BiUs  of  Discovenj.  '  Goodwin  v.  Goodwin,  '3  Atk.  370;  see 

6  Milligan  v.  Mitchell,  1  M.  &  C.  433,  Forbes  v.  Stevens,  10  Jur.  N.  S.  881,  V.  C. 

442;  Story  Eq.  PI.  §  541,  note;  Miller  ».  W.;  4  N.  E.  386,  L.  JJ;  Story  Eq.  PI. 
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Evidence 
against  par- 
ties added. 


Facts  occur- 
ring* since  bill 
tiled,  can  be 
introduced  by 
amendment: 


if  the  cause  is 
in  a  state  to 
allow  of  an 
amendment; 


has  been  enrolled,  persons  interested  may,  by  petition,  be  made 
parties  and  let  into  it,  if  their  right  be  interwoven  with  the  other 
plaintiffs,  and  settled  (in  general)  by  the  decree  :  they  paying  the 
plaintiffs  a  proportionable  part  of  the  charges  of  the  suit.^ 

If  parties  are  added  after  the  expiration  of  the  time  for  giving 
notice  of  the  cross-examination  of  the  witnesses,  the  evidence  of 
such  witnesses  cannot  be  read  against  the  parties  so  added.^ 

It  is  not  within  the  province  of  this  work  to  point  out  the  cases 
in  which  amendments  may  become  requisite,  for  the  purpose  of 
altering  the  case  upon  the  record  as  against  the  defendants  already 
before  the  Court,  or  to  what  extent  they  may  be  made.  It  is  to 
be  observed,  however,  that  the  rule  which  formerly  existed,  that  a 
plaintiff  ought  not  to  introduce  facts,  by  amendment,  which  have 
occurred  since  the  filing  of  the  original  bill,"  has  been  abolished ; 


§  887;  Cooper  Eq.  PI.  333;  Ld.  Red. 
325;  Hutchinson  v.  Eeed,  1  Hoff.  Ch. 
316;  Gordon  v.  Holland,  3  Ired.  Ch. 
362;  Codington  v.  Mott,  1  McCarter  (N. 
J.),  430;  Park  v.  Ballentine,  6  Blackf. 
223.  In  respect  to  amendments  as  to 
parties,  Courts  are  more  liberal  than  in 
respect  to  other  amendments.  A  Court  of 
Equity  will  not  dismiss  a  bill  absolutely, 
for  want  of  troper  parties,  if  the  plaintiff 
shows  enough  to  give  color  to  his  claim  for 
relief  against  the  parties  not  before  the 
Court.  Allen  v.  Smith,  1  Leigh,  331 ;  see 
ante,  294,  note ;  Thorn  v.  Germand,  4  John. 
Ch.  363;  Pleasants  v.  Logan,  4  Hen.  & 
M.  489.  Upon  a  creditor's  bill  against 
an  insolvent  coi"poration  for  a  receiver,  &c., 
the  plaintiff  may  pray  a  discovery  of  the 
stockholders  liable,  and  having  obtained  it 
may  amend  his  bill  by  making  such  stock- 
holders parties.  Morgan  v.  New  York  & 
Albany  E.E.  Co.,  10  Paige,  290 ;  see 
McDougald  v.  Dougherty,  14  Geo.  674; 
Hewett  V.  Adams,  50  Maine,  271 ;  McLel- 
lau  V.  Osborne,  51  Maine,  118. 

1  Wyatt's  P.  E.  301.  Amendments  are 
allowed  in  Equity  with  great  liberality, 
but,  as  a  general  rule,  amendments  which 
seek  to  make  a  new  case  inconsistent  with 
that  originally  made,  if  allowable  at  all, 
should  be  applied  for  and  made  before  the 
cause  is  at  issue.  But  mere  formal  amend- 
ments, such  as  the  introduction  of  new 
parties,  or  amendments  to  the  prayer  of  • 
the  bill,  to  meet  the  exigency  of  the  case, 
will  be  made  up  to,  and  at,  the  final  hear- 
ing. Codington  v.  Mott,  1  McCarter 
(N.  J.),  430  ;  see  Philhower  v.  Tod,  3 
Stockt.  (N.  J.)  54,  312;  Buckley  v.  Cross, 
Saxton,  504;  Mavor  v.  Dry,  2  S.  &  S. 
113 ;  Henry  v.  Brown,  4  Halst.  Ch.  245 ; 
Eodgers  v.  Rodgers,  1  Paige,  424;  Whit- 
marsh  S.Campbell,  2 Paige, 67;  Verplanck 
V.  Merct.  Ins.  Co.,  1  Edw.  Ch.  46;  Pratt 
V.  Bacon,  10  Pick.  123. 

2  Pratt  w.  Barker,  1  Sim.  1,  6;  James  ». 
James,  4  Beav.  578;  5  Jur.  1148;  Quan- 
tock  1).  BuUen,  5  Mad.  81.  After  the  wit- 
nesses in  a  cause  have  been  examined,  and 


the  proofs  closed,  no  amendment  of  the 
bill  is  allowed,  except  in  matters  of  mere 
form,  unless  under  very  special  circum- 
stances. Bowen  v.  Idley,  6  Paige,  467; 
Story  Eq.  PI.  §  887 ;  Clark  v.  Society  in 
Keene,  46  N.  H.  272;  Tilton  v.  Tilton,  9 
N.  H.  394;  Bellows  v.  Stdne,  14  N.  H. 
175;  Doe  v.  Doe,  37  N.  H.  268;  see  Wil- 
bur V.  Collier,  1  Clark,  315 ;  Shephard  v. 
Merrill,  3  John.  Ch.  423 ;  Smith  v.  Bum- 
ham,  4  Harr.  &  J.  331 ;  Stewart  v.  Duvall, 
7  Gill  &  J.  180;  Eoss  v.  Carpenter,  6 
McLean,  382. 

*  See  Longworth  v.  Taylor,  1  McLean, 
514.  Amendments  to  a  bill  are  always 
considered  as  forming  a  .part  of  the  original 
bill.  They  refer  to  the  time  of  filing  the 
bill ;  and  the  defendant  cannot  be  required 
to  answer  any  thing  which  has  arisen  since 
that  time.  Hurd  v.  Everett,  1  Paige,  124; 
Walsh  V.  Smyth,  3  Bland,  9,  20;  O'Grady 
V.  Bany,  1  Irish  Eq.  56;  Story  Eq.  PL 
§§  332,  885.  Unless,  indeed,  the  defend- 
ant has  not  put  in  his  answer,  in  which 
case  the  bill  may  be  amended  by  adding 
supplemental  matter.  Stoiy  Eq.  PI.  §  885 ; 
Candler  ».  Pettit,  1  Paige,  168;  Ogdens. 
Gibbons,  Halst.  (N.  J.)  Dig.  172.  Conse- 
quently an  original  bill  cannot  be  amended 
by  incoiporating  therein  any  thing  which 
arose  subsequently  to  the  commencing  of 
the  suit.  This  should  be  stated  in  a  sup- 
plemental bill.  Stafford  v.  Hewlett,  1 
Paige,  200;  Saunders  ».  Frost,  5  Pick. 
276 ;  see  Sanborn  v.  Sanborn,  7  Gray,  142. 
Generally,  a  mistake  in  the  bill  in  the 
statement  of  a  fact  should  be  corrected  by 
an  amendment,  and  not  by  a  right  state- 
ment of  the  fact  in  a  supplemental  bilL 
Strickland  v.  Strickland,  12  Sim.  253; 
Story  Eq.  PL  §§  332,  614;  Stafford  ».  Hew- 
lett, 1  Paige,  200. 

When  the  cause  has  proceeded  so  far, 
that  an  amendment  cannot  be  made,  or  if 
material  facts  have  occuraed  subsequently 
to  the  commencing  of  the  suit,  the  Court 
will  give  the  plamtiff  leave  to  file  a  sup- 
plemental bilL  And  where  such  leave  is 
given,  the  Court  will  permit  other  matters 
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and  the  facts  and  circumstances  occurring,  after  the  institution 
of  a  suit  may  be  introduced  into  the  bill  by  amendment,  if 
the  cause'  is  otherwise  in  a  state  in  which  an  amendment  may 
be  made,^  and  if  not,  they  may  be  added  by  supplemental  state- 
ment.^ 

Where  an  answer  of  a  defendant  states  facts  which  are  material 
to  the  plaintiff's  case,  but  which  have  not  been  stated  in  the  bill, 
it  is  not  necessary  that  the  plaintiff,  in  order  to  avail  himself  of 
them  at  the  hearing,  should  introduce  such  facts  into  his  bill  by 
amendment,  although  perhaps  the  most  -convenient  course  would 
be  to  do  so.°  "Where,  therefore,  it  is  important  to  the  plaintiff 
that  a  fact  disclosed  in  the  answer  should  be  further  inquired  into, 
or  avoided  by  some  further  statement,  the  practice  is  often  re- 
sorted to  of  introducing  such  fact  from  the  answer  of  the  defendant 
into  the  bill ;  and  where  a  plaintiff,  not  being  satisfied  with  the 
answer,  amended  his  bill,  stating,  by  way  of  pretence,  a  quotation 
from  the  answer,  and  negativing  it,  and  insisted  that  the  facts 
would  appear  differently  if  the  defendant  would  look  into  his  ac- 
counts. Sir  Thomas  Plumer  V.  C.  held,  that  the  matter  so  intro- 
duced was  not  impertinent.* 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendments. 


Ch.  VI.  §  8. 


and  if  not,  by 
supplemental 
statement. 


Amendment 
not  necessary 
to  put  facts 
stated  by  an- 
swer in  issue ; 


unless  to 
avoid  their 
eifect,  or  to 
found  ail 
inquiry. 


to  be  introduced  into  the  supplemental  bill, 
which  mi^ht  have  been  incorporated  in  the 
original  bill  by  way  of  amendment.  Staf- 
ford V.  Howlett,  I  Paige,  200;  see  Ver- 
planck  i:  Merct.  Ins.  Co.,  1  Edw.  46; 
Pinch  V.  Anthony,  10  Allen,  470. 

Cases,  however,  do  sometimes  occur 
where  the  introduction,  by  amendment, 
of  matters  which  have  occurred  since  the 
date  of  the  original  bill  will  be  permitted 
by  the  Court;  thus,  where  the  plaintiff  has 
an  inchoate  right  at  the  time  of  preparing 
his  original  bill,  which  merely  requires 
some  formal  act  to  render  his  title  perfect, 
and  such  formal  act  is  not  completed  until 
afterwards,  the  introduction  of  that  fact  by 
amendment  will  be  permitted.  The  case 
of  an  executor  filing  a  bill  before  probate, 
and  afterwards  obtaining  probate,  is  an 
instance  of  this  kind.  Humphreys  v.  Hum- 
phreys, 3  P.  Wms.  348 ;  Bradford  v.  Felder, 
2  M'Cord  Ch.  170;  Billout  v.  Morse,  2 
Hayw.  175;  Butler  v.  Butler,  4  Litt.  201; 
Blackwell  v.  Blackwell,  33  Ala.  57.  A  bill 
was  amended  so  as  to  charge  that  an  infant 
defendant  had  attained  her  full  age,  there- 
by to  compel  her  to  answer  as  an  adult. 
Kipp  V.  Hanna,  2  Bland,  26. 

1  15  &  16  Vic.  c.  86,  §  53;  see  Tudway 
V.  Jones,  1  K.  &  J.  691;  Forbes  ».  Stevens, 
ubi  sup. ;  and  see  Attorney-General  v. 
Portreeve  of  Avon,  11  W.  R.  1050,  1051, 
L.  JJ.;  Godfreys.  Tucker,  33  Beav.  280; 
9'Jur.  N.  S.  818;  Beardmore  v.  Gregory, 
2  H.  &  M.  491;  11  Jur.  N.  S.  363;  and 
cases  cited,  33  Beav.  283,  n. ;  Foulkes  v. 
Davies,   L.   K.   7  Eq.  42,   46;  Attorney- 


General  V.  Cambridge  Consumers'  Gas  Co., 
L.  E.  4  Ch.  Ap.  71. 

2  15  &  16  Vic.  c.  86,  §  53;  see  Rogers 
V.  Solomons,  17  Geo.  598;  Ord.  XXXII. 
2;  and  see  jjos^,  Chap.  XXXIII.,  Revivnr 
and  Supplement.  An  abatement  cannot  be 
thus  remedied.  Commerell  v.  Hall,  2  Drew. 
194;  S.  C.  nam.  Commerell  i).  Bell,  18 
Jur.  141 ;  Williams  e.  Jackson,  S  Jur.  N. 
S.  264;  7  W.  R.  104,  V.  C.  W. ;  Webb  v. 
Wardle,  11  Jur.  N.  S.  278,  V.  C.  K. 

8  Attwood  ».  ,   1  Euss.   353,    361; 

Maury  v.  Lewis,  10  Yerger,  115 ;  Rose  v. 
Mynatt,  7  Yerger,  30 ;  but  see  Thomas  v. 
Warner,  15  Vt.  110 ;  Dupouti  v.  Mussy,  4 
Wash.  C.  C.  128.  But  where  it  is  impor- 
tant to  the  plaintiff,  that  facts  disclosed  in 
the  answer  should  be  further  inquired  into, 
or  avoided  by  some  further  statement,  such 
facts  may  be  introduced  into  the  bill  from 
the  answer, of  the  defendant,  by  way  of 
amendment.  Seelye  v.  Boehm,  2  Mad. 
176 ;  Spencer  v.  Van  Duzen,  1  Paige,  "555. 
But.no  admission  in  an  answer  can,  under 
any  circumstances,  lay  a  foundation  for 
relief  under  any  specific  head  of  Equity, 
unless  it  be  substantially  set  forth  in  the 
bill.  Jackson  ».  Ashton,  11  Peters,  229. 
The  bill  should  be  amended  so  as  to  state 
the  contract  set  up  in  the  answer,  if  that  is 
to  be  relied  upon  for  a  decree.  Byrne  v. 
Bomaine,  2  Edw.  Ch.  445.  But  it  is  not 
necessary  or  proper  to  amend  the  bill  for 
the  purpose  of  teaversing  defensive  aver- 
ments brought  fonvard  by  the  answer. 
Lanier  v.  Hill,  30  Ala.  111. 

«  Seelye  v.  B6ehm,  2  Mad.  176,  180. 
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but  not  by 
insisting,  in 
the  alterna- 
tive, on  such 
diflFerent 
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Bill  of  dis- 
covery cannot 
be  converted 
into  a  bill  for 
relief,  aemUe ; 

nor  bill  for 
relief,  into 
bill  of 
discovery. 


and  the  Court  has  even  gone  to  the  extent  of  permitting  a  bill  to 
be  converted  into  an  information ;  ^  it  has  also  been  held,  where 
a  plaintiff  filed  a  bill,  stating  an  agreement,  and  the  defendant  by 
his  answer  admitted  that  there  was  an  agreement,  but  different 
from  that  stated  by  the  plaintiff,  that  the  plaintiff  might  amend 
his  bill,  abandoning  his  first  agreement,  and  praying  for  a  decree 
according  to  that  admitted  by  the  defendant.^  In  that  case, 
however,  the  amendment  was  permitted,  because  the  bill  in  its 
original  form  might  have  been  prepared  under  a  mistake  or  mis- 
conception of-  counsel,^  and  the  plaintiff  having  afterwards  dis- 
covered the  error,  was  allowed  by  the  Court  to  abandon  his 
original  case,  and  insist  upon  the  one  alleged  by  the  defendant ; 
but  the  Court  will  not  carry  its  liberality  further,  and  permit  a 
plaintiff  to  amend  his  bill,  so  that  he  may  continue  to  insist  upon 
the  agreement  originally  stated,  and  if  he  fails  in  that,  to  get  the 
benefit  of  the  one  admitted  by  the  defendant.  Upon  this  prin- 
ciple, where  the  original  bill  prayed  the  specific  performance  of  an 
agreement,  and  the  defendant  denied  the  agreement  as  stated  in 
the  bill,  but  admitted  a  different  one,  whereupon  the  plaintiff 
amended  his  bill,  continuing  to  insist  on  the  original  agreement, 
and  praying  in  the  alternative,  if  not  entitled  to  that,  to  have  the 
execution  of  the  admitted  agreement :  Lord  Redesdale  dismissed 
the  bill  with  costs,  but  without  prejudice  to  any  bill  the  plaintiff 
might  be  advised  to  file,  to  obtain  a  performance  of  the  admitted 
agreement.^ 

It  seems  that,  as  a  general  rule,  the  Court  will  not  permit  a  bUl, 
filed  for  the  mere  purpose  of  discovery,  to  be  converted  into  one 
for  relief,  by  the  addition  of  a  prayer  for  relief,^  though  it  has  been 
allowed  in  some  cases ;  *  and  it  seems,  that  a  bill  for  reUef  cannot 
be  converted  into  a  bill  for  discovery  by  striking  out  the  prayer ; ' 
thus,  in  Ziord  Cholmonddey  v.  Lord  Vlinton^  where  the  defend- 
ants; having  answered  the  bill,  obtained  an  order  for  the  plaintiff 
to  elect  whether  he  would  proceed  at  Law  or  in  Equity,  where- 


1  President  of  St.  Mary  Magdalen  «. 
Sibthorp,  1  Euss.  154. 

2  Per  Ld.  Redesdale,  Lindsay  v.  Lynch, 
2  Sch.  &  Lef.  9 ;  Hams  v.  Knickerbocker, 
5  Wend.  638;  S.  C.  1  Paige,  209;  see 
Bellows  V.  Stone,  14  N.  H.  175.  This  has 
been  allowed,  even  after  a  hearing  on  the 
bill,  answer,  and  evidence.  Bellows  <o. 
Stone,  iujrra. 

8  See  McElwain  v.  Willis,  3  Paige,  505. 

<  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1; 
see  also  WooUam  v.  Heam,  7  Ves.  211, 
222;  and  Deniston  V.  Little,  2  Sch.  &  Lef. 
11,  n.  (re). 

6  Butterworth  v.  Bailey,  15  "Ves.  358, 
361;  Jackson  v.  Strong,  M'Lel.  245;  Par- 
ker V.  Ford,  1  Coll.  506;  and  see  »os(, 
Chap.  XXXIV.  §  2,  Bills  of  Discmery. 


6  Hildyard  v.  Cressy,  3  Atk.  303 ;  Crow 
V.  Tyrelf,  2  Mad.  397,  409;  Lousada  v. 
Templer,  2  Euss.  561,  565;  Severn  «. 
Fletcher,  5  Sim.  457. 

'  An  application  to  the  Court  in  Massa^ 
chusetts,  for  relief  in  Equity,  which  does 
not  contain  a  prayer  for  process  to  be 
served  on  the  defendant,  or  conclude  with 
the  general  interrogatoiy  as  required  by 
the  Rules  for  Practice  in  Chancery  in  that 
State,  may  be  regarded  as  a  bill ;  and  if  . 
properly  amended,  relief  may  be  granted 
on  it.  Belknap  v.  Stone.  1  Allen,  572;  see 
"Wright  V.  "Wright,  4  Halst.  Ch.  (N.  J.) 
143.  . 

8  2  V.  &  B.  113. 
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upon  the  plaintiff  elected  to  proceed  at  Law,  and  moved  to  dismiss 
his  bill  as  far  as  it  sought  relief,  and  to  'amend  the  record  by  strik- 
ing out  the  prayer  for  relief,  the  motion  was  refused  :  Lord  Eldon 
being  of  opinion,  that  the  better  course  for  the  plaintiff  would  be 
to  "dismiss  his  bill,  and  file  another  for  discovery  only;  which  was 
accordingly  done.^ 

Any  amendment  of  a  bill,  however  trivial  and  unimportant, 
authorizes  a  defendant,  though  not  required  to  answer,  to  put  in 
an  answer,  making  an  entirely  new  defence,  and  contradicting  his 
former  answer.^  Thus,  in  liolton  v.  Bolton,'^  Sir  Lancelot  Shad- 
well  y.  C.  on  this  ground  refused,  with  costs,  a  motion  to  take 
an  answer  to  an  amended  bill  off  the  file :  although  it  was  filed 
nearly  three  years  after  the  bill  had  been  amended,  and  eight 
years  after  the  original  answer,  and  contradicted  the  original 
answer,  introducing  no  less  than  four  new  issues  or  defences.  An 
amendment  of  the  bill  does  not,  however,  enable  a  defendant  who 
has  answered  the  original  bill  to  demur  to  an  amended  bill  upon 
any  cause  of  demurrer  to  which  the  original  bill  was  open,*  unless 
the  nature  of  the  case  made  by  the  bill  has  been  changed  by  the 
amendments.^ 

No  alteration  can  be  made  in  any  pleading,  or  other  matter, 
after  it  has  been  filed,  and  by  that  means  become  a  record  of  the 
Court,  without  the  sanction  of  an  Order.*  Orders  for  leave  to 
amend  bills,  may,  subject  to  the  rules  and  regulations  hereafter 
pointed  out,  be  obtained  at  any  period  of  the  cause,  previously  to 
the  hearing.^ 

An  order  for  leave  to  amend  a  bill  may  be  obtained  at  any  time 
before  answer,  upon  motion  or  petition  without  notice ; "  and  for 


Ch.  TI.  §  8. 


1  2  Mer.  71.  In  the  above  case,  Gurish 
u.  Donovan,  2  Atk.  166,  was  cited  in  argu- 
ment in  support  of  the  motion ;  but,  upon 
reference  to  the  Eegistrara'  book,  it  ap- 
peared that  the  order  for  striking  out  the 
prayer  was  made  by  consent,  and  that  an 
answer  was  put  in  by  the  defendant  after 
the  order  was  made.  2  V.  &  B.  114,  n. 
(a) ;  see  avte^  .402,  note. 

2  Miller  t).  Whittaker,  33  III.  386;  Trust 
&  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  589; 
Bowen  v:  Idley,  6  Paige,  46;  see  Basan- 
quet«.  Marsham,  4  Sim.  573;  Eichardson 
V.  Richardson,  5  Paige,  58 ;  Thomas  v.  Vis- 
itors of  Fred.  Co.  School,  7  Gill  &  J. 
369.  In  this  last  case  an  additional  an- 
swer to  an  amended  bill  was  ordered  to  be 
taken  off  the  file,  because  not  filed  with 

s  2*9th  June,  1831,  MSS.,  ex  relatione 
Benmes. 

*  Attorney-General  ».  Cooper,  8  Hare, 
166;  see  also  Wyllie  u.'Ellice,  6  Hare,  505. 
For  ca.se  prior  to  37  Ord.  Aug.,  1841  (now 
Ord.  XIV.  9),  see  EUice  v.  Goodson,  3  M. 
&C.  653,  661;  2  Jur.  249. 


After  amend- 
ment, defend- 
ant may 
make  a  new 
defence ; 


but  may  not 
demur  to 
what  he  has 
answered ; 

unless  case 
changed 
by  the 
amendment. 

Amendment 
only  made 
upon  order. 


Order  is  of 
course,  if  be- 
fore answer; 


s  Cresy  v.  Bevan,  13  Sim.  354. 

6  See  Thomas  v.  Visitore  of  Fred.  Co. 
Society,  7  Gill  &  J.  369. 

'  See  Luce  ».  Graham,  4  John.  Ch.  170 ; 
Hunt  1).  Holland,  3  Paige,  78. 

8  Ord.  IX.  8.  As  many  orders  as  may 
be  required  may  be  thus  obtained,  and  if 
interrogatories  have  been  filed,  and  it  is 
necessary  to  amend  them,  the  Order  may 
give  leave  to  do  so.  Braithwaite's  Pr.  319 ; 
see  form  of  Order,  Seton,  1252,  No.  2.  The 
following  rules  on  the  subject  of  amend- 
ments were  adopted  by  the  Supreme  Court 
of  the  United  States,  January  Term,  1842. 
"The  plaintiff  shall  be  at  liberty,  as  a 
matter  of  course,  and  without  payment  of 
costs,  to  amend  his  bill  in  any  matters 
whatsoever,  before  any  copy  has  been  taken 
out  of  the  Clerk's  olhce,  and  in  anv  small 
matters  afterwards,  such  as  filling  up 
blanks,  correcting  errors  of  dates,  misno- 
mer of  parties,  misdescription  of  premises, 
clerical  errors,  and  generally  in  matters  of 
form.  But  if  he  amend  in  a  material  point 
(as  he  may  do  of  course),  after  a  copy  has 
been  so  taken,  before  any  answer,  .or  plea, 
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or  for  purpose 
of  adding 
parties  before 
cause  set 
down; 

or  of  rectify- 
ing clerical 
errors. 


the  purpose  of  adding  parties  only,  an  order  for  leave  to  amend 
may  be  obtained  in  like  manner  at  any  time  before  the  cause  is 
set  down  for  hearing ;  ^  but,  as  we  have  seen,  if  the  order  is  ob- 
tained after  the  time  for  giving  notice  of  the  cross-examination 
of  the  witnesses,  the  evidence  cannot  be  read  against  the  parties 
so  added.^ 

An  order  for  leave  to  amend  a  bill,  only  for  the  purpose  of 
rectifying  some  clerical  error  in  names,  dates,  or  sums  may  be 
obtained  at  any  time,  upon  motion  or  petition  without  notice.^ 
The  order  should  specify  the  errors  which  are  to  be  corrected.* 


or  demurrer  to  the  bill,  he  shall  pay  to  the 
defendant  the  costs  occasioned  thereby, 
and  shall,  without  delay,  furnish  him  a 
fair  copy  thereof,  free  or  expense,  with 
suitable  references  to  the  places  where  the 
same  are  to  be  inserted.  And  if  the  amend- 
ments are  numerous,  he  shall  furnish  in 
like  manner  to  the  defendant  a  copy  of  the 
whole  bill  as  amended,  and  if  there  be 
more  than  one  defendant,  a  copy  shall  be 
furnished  to  each  defendant  affected  there- 
by." Equity  Rule,  28.  "  After  an  answer, 
or  plea,  or  demurrer,  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  mo- 
tion or  petition,  without  notice,  obtain  an 
order  irom  any  judge  of  the  Court,  to 
amend  his  bill  on  or  before  the  next  suc- 
ceeding rule  day,  upon  payment  of  costs, 
or  without  payment  of  costs,  as  the  Court 
or  judge  thereof  may  in  his  discretion 
direct.  But,  after  replication  filed,  the 
plaintiff  shall  not  be  at  liberty  to  with- 
draw it  and  to  amend  his  bill,  except  upon 
a  special  order  of  a  judge  of  the  Court, 
upon  motion  or  petition,  after  due  notice 
to  the  other  party,  and  upon  proof  by  affi- 
davit, that  the  same  is  not  made  tor  the 
pui'pose  of  vexation  or  delay,  or  that  the 
matter  of  the  proposed  amendment  is  ma- 
terial, and  could  not  with  reasonable  dili- 
gence have  been  sooner  introduced  into 
the  bill,  and  upon  the  plaintiff's  submit 
ting  to  such  other  terms  as  may  be  imposed 
by  the  judge  for  speeding  the  cause." 
Equitj;  Rule,  29.  "If  the  plaintiff,  so 
obtaining  any  order  to  amend  his  bill 
after  answer,  or  plea,  or  demurrer,  or  after 
replication,  shall  not  file  his  amendments, 
pr  amended  bill,  as  the  case  may  require, 
in  the  clerk's  office,  on  or  before  the  next 
succeeding  rule  day,  he  shall  be  considered 
to  have  abandoned  the  same,  and  the  cause 
shad  proceed,  as  if  no  application  for  any 
amendment  had  been  made. "  Equity  Rule, 
30;  Story  Eq.  PI.  §  886,  note. 

By  the  Rules  of  Practice  in  Chancery  in 
Massachusetts,  the  plaintiff  may  amend 
his  bill  at  any  time  before  answer,  plea,  or 
demurrer,  filed,  of  course,  and  without 
payment  of  costs;  but  if  the  defendant's 
appearance  shall  have  been  entered,  the 
plaintiff'  shall,  at  his  own  expense,  furnish 
the  defendant  with  a  certified  copy  of  the 
amended  bill.  No  amendment,  however, 
shall  be_allowed,  as  of  course,  to  abiU  which 


has  been  sworn  to  by  the  party.  If  the  de- 
fendant demurs  to  tbe  bill  for  want  of  par- 
ties, or  other  defect,  which  does  not  go  to 
the  equity  of  the  whole  bill,  the  plaintiff 
may  amend  at  any  time  before  the  demur- 
rer is  set  down  lor  argument,  or  within 
fourteen  days  after  the  demurrer  is  filed,- 
and  notice  thereof  given  to  him,  upon  the 
payment  of  a  term  fee.  Rules  20,  21.  And 
upon  the  coming  in  of  the  answer,  if  the 
plaintiff  shall  find  it  necessary  to  amend 
his  bill,  in  order  to  meet  the  case  made 
by  the  answer,  he  may  do  so,  by  furnishing 
to  the  defendant  a  certified  copy  of  the 
amendment.  Rule  22.  See  Gerrish  v. 
Black,  99  Mass.  315.  For  the  rule  in 
Maine,  see  3d  Rule  of  Chancery  Practice, 
37  Maine,  581;  see  Seelye  v.  Boehm,  2 
Mad.  176;  1  Barb.  Ch.  Pr.  208-210. 

In  New  Hampshire,  amendments  may 
be  made  to  the  bill,  answer,  or  pleadings, 
in  proper  cases,  upon  the  order  of  the  judge 
in  vacation,  and  upon  such  terras  as  he 
may  impose ;  the  amendments  being  sub- 
ject, however,  to  the  order  of  the  Court. 
Rule  18,  of  Chancery  Practice,  38  N.  H. 
608.  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

1  Ante,  pp.  293,  294;  Goodwin  v.  Good- 
win, 3  Atk.  370;  Brattle  v.  Waterman,  4 
Sim.  125;  Bryan  v.  Wastell,  Kay  Ap.  47; 
18  Jur.  346;  Gill  v.  Rayner,  IK.  &  J.' 
395;  see,  however,  Hitchcock  v.  Jacques, 
9  Beav.  192. 

2  Anle,  pp.  293,  294,  405 ;  Quantock  ». 
Bullen,  5  Mad.  81;  Pratt ».  Barker,  1  Sun. 
1,  6;  James  v.  James,  4  Beav.  578;  6  Jur. 
1148. 

'  Ord.  IX.  9.  The  signature  of  counsel 
is  not  required  to  an  amendment  of  this 
description;  but  such  an  iimendment  will 
render  inoperative  an  orJer  to  take  a  bill 
pro  confesso;  VVeightman  v.  Powell,  2  De 
G.  &  S.  670;  12  Jur.  958;  see,  however, 
Cheeseborough  v.  Wright,  28  Beav.  173. 
As  to  the  necessity  of  reserving  the  bill 
after  such  an  amendment,  see  Bjirnes  v. 
Ritlgway,  1  Sm.  &  (i.  Ap.  18.  The  de- 
fendant may,  where  he  apprehends  danger 
from  a  clerical  mistake,  m  stating  a  deed 


*  Braithwaite's  Pr.  304 ;  and  see  form  of 
Order,  Seton,  1261,  No.  1. 
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If  a  demurrer  to  the  whole  bill  is  not  set  down  for  argument 
within  twelve  days,  or  a  demurrer  to  part  of  the  bill  within  three 
weeks,  after  filing  the  same,  the  plaintiff  must,  within  such  respec- 
tive times,  serve  an  order,  which  may  be  obtained  on  motion  ot 
petition  of  course,  for  leave  to  amend  the  bill :  otherwise,  the 
demurrer  will  be  held  sufficient.' 

If  a  plea  to  the  whole  or  a  part  of  a  bill  is  not  set  down  for 
argument  within  three  weeks  after  the  filing  thereof,  the  plaintiff 
must  within  that  time  serve  an  order,  which  may  be  obtained  on 
motion  or  petition  of  course,  for  leave  to  amend  the  bill,  or  under- 
take in  writing  to  reply  to  the  plea :  otherwise,  the  plea  will  be 
held  good.^ 

Where  a  demurrer  has  been  Overruled,  it  is  irregular  to  obtain 
an  order  of  course  to  amend  pending  an  appeal:  and  in  such  a 
case,  the  order  was  discharged  with  costs,  and  the  amendments 
expunged.' 

In  like  manner,  it  is  irregular  to  obtain  an  order  of  course  to 
amend,  pending  an  inquiry  which  of  two  suits  is  most  for  an 
infant's  benefit.* 

If,  at  the  time  the  order  for  amendment  is  made,  none  of  the 
defendants  have  appeared,  the  plaintiff  may  amend  without  pay- 
ment of  any  costs.'  If  any  of  the  defendants  have  appeared,  but 
have  not  answered,  or,  having  answered,  the  plaintiff  requires  no 
further  answer  from  them,  the  plaintiff  may  amend  without  pay- 
ment of  any  costs  to  them ;  but  the  plaintiff  must  pay  20s.  to  each 
defendant,  or  set  of  defendants,  who  have  answered,  and  from 
whom  the  plaintiff  requires  a  further  answer.^ 

Where  no  further  answer  is  required,  the  order  should  contain 
a  recital  to  that  effect :  otherwise  it  is  irregular.' 

It  is  now  proposed  to  consider  the  circumstances  under  which  a 
bill  may  be  amended  after  answer.'  Where  there  is  a  sole  de- 
fendant, or  where  there  being  several  defendants,  they  all  join 
in  the  same  answer,  the  plaintiff  may,  after   answer  and  before 


Ch.  VI.  §  8. 


where  plea 
not  set  down. 


or  other  instrnmont,  in  a  bill,  have  the  bill 
amenderl  ?o  as  to  identify  the  instrument 
on  which  the  suit  if  brought,  nnd  prevent 
a  secnnd  suit  on  tlie  same.  Ontario  Bank 
e;  Schormerhorn,  10  I'aigp,  109.  A  mere 
clerical  error  may  be  iiraended  in  a  bill, 
even  aftpr  final  decree.  Donnelly  v.  Ewart, 
8  Rich.  Eq.  18.  For  forms  of  motion  paper, 
and  petition,  see  Vol.  III. 

1  Ord.  XIV.  14,  15.  As  to  the  effect  of 
holding  a  demurrer  sufficient,  see  post, 
Chap.  XIV.  §  5.  For  forms,  of  motion 
paper  and  petition,  see  Vol.  III. 

2  Ord.  XIV.  17.  As  to  the  effect  of 
hplding  a  plea  sufficient,  see  jinsl.  Chap. 
XV.  §  5.  And  see  Campbell  v.  Joyce.  L. 
E.  2  iCq.  3T7,  V.  C.  W.  For  forms  of  mo- 
tion paper  and  petition,  see  Vol.  III. 


Order  of 
course  irreg- 
ular, after 
demurrer 
overruled, 
pending  an 
appeal; 
so  also  pend- 
ing inquiry 
as  to  infant'3 
suits. 

Fixed  costs 
payable  on 
amendment. 


Form  of 
order,  where 
no  further 
answer 
required. 

Amending 
after  answer, 
and  before 
replication  : 


s  Ainslie  v.  Sims,  17  Beav.  174. 
*  Fletcher  17.  Moore,  1-1  Beav.  617 ;  13  Jur. 
1063. 

5  Saunders  v.  Frost,  5  Pick.  259:  Droul- 
lard  V.  Baxter,  1  Scam.  191;  Rule  20, 
Mass.  Chancery,  ante,  410,  note. 

6  Ante,  410,  note. 

'  Budilington  ».  .Woodley,  QSim.  380; 
2  Jur.  917;  Breeze  v.  hnglish,  2  Hare, 
688. 

8  See  Droullard  v.  Baxter,  1  Scam.  191 ; 
Rules  29th  and  30th  of  the  Equity  Rules 
of  the  Supreme  Court  of  the  United 
States;  Rules  20rh  and  22nd  of  the  Rules 
for  Chancery  Practice  in  Massachsetts, 
ante,  410,  note. 
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where  one 
answer; 

where  several 
answers. 


Voluntary 
answer  suffi- 
cient, as  soon 
as  put  in. 

Vacations 
excluded  in 
computation. 

Times  of 
vacation. 


In  the 
Accountant- 
General's 
Office. 


Days  of  com- 
mencement 


replication  or  undertaking  to  reply,  obtain  one  order  of  course  for 
leave  to  amend  the  bill,  at  any  time  within  four  weeks  after  the 
answer  is  to  be  deemed  or  is  held  to  be  suiBcient ;  ^  and  where 
there  are  several  defendants  who  do  not  join  in  the  same  answer, 
the  plaintiff  (if  not  precluded  from  amending,  or  limited  as  to;the  ■ 
time  of  amending  by  some  former  order),  may,  after  answer,  and 
before  replication  or  undertaking  to  reply,  at  any  time  within  four 
weeks  after  the  last  of  the  answers  required  to  be  put  in  is  to  be 
deemed  or  is  held  to  be  sufficient,  obtain  one  order  of  course,  for 
leave  to  amend  his  bill.^  An  order  of  course  cannot,  however, 
be  obtained,  in  either  of  these  cases,  after  any  defendant,  being 
entitled  to  move,  has  served  a  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution.' 

A  voluntary  answer  is  deemed  sufficient  as  soon  as  it  is  put  in  ; 
and  therefore,  in  that  case,  the  period  of  four  weeks  commences 
to  run  as  soon  as  it  is  filed.* 

In  computing  the  period  for  obtaining  orders  for  leave  to  amend 
bills,  the  times  of  vacation  are  not  to  be  reckoned.' 

It  will  be  convenient  here  to  state  the  different  times  of  vaca- 
tion. The  vacations  observed  in  the  several  offices  of  the  Court, 
except  in  the  office  of  the  Accountant-General,  are  four  in  every 
year :  viz.,  the  Easter  Vacation,  the  Whitsun  Vacation,  the  Long 
Vacation,  and  the  Christmas  Vacation.  (1)  The  Easter  Vacation 
commences  and  terminates  on  such  days  as  the  Lord  Chancellor 
every  year  specially  directs.  (2)  The  Whitsun  Vacation  com- 
mences on  the  third  day  after  Easter  Term,  and  terminates  on  the 
second  day  before  Trinity  Term  in  every  year.  (3)  The  Long 
Vacation  commences  on  the  10th  day  of  August,  and  terminates 
on  the  28th  day  of  October  in  every  year.  (4)  The  Christmas 
Vacation  commences  on  the  24th  day  of  December  in  every 
year,  and  terminates  on  the  6th  day  of  the  following  month  of 
January.^ 

The  vacations  in  the  office  of  the  Accountant-General  are  the 
same  as  in  the  other  offices :  except  as  to  the  Long  Vacation, 
which  commences  and  terminates  on  such  days  as  the  Lord  Chan- 
cellor every  year  directs.' 

The  days  of  the  commencement  and  termination  of  each  vaca- 


1  Ord.  IX.  10.  Before  replication,  the 
order  to  amend  is  of  course.  Buckley  «. 
Corse,  Saxton,  B04. 

2  Oi  d.  IX.  11.  To  avoid  a  notice  to  dis- 
miss, the  order  of  course,  under  rr.  10,  11, 
must  also  be  served;  see  Ord.  XXXUI.  10 
(1).  Ord.  IX.  11,  applies  to  hills  of  dis- 
covery. Peile  V.  Stoildart,  11  Beav.  591. 

8  Ord.  IX.  12;  Beepott,  416,  n. 
*  Rogers  v.  Fryer,  2  W.  E.  67;   2  Eq. 
Kep.  253,  V.  C.  K. 


«  Ord.  XXXVII.  13  (1);  and  see  post, 
p.  420. 

«  Ord.  V.  4  (1-4).  The  duties  of  the 
Vacation  Judge  commence  as  each  Court 
rises,  althoush  the  vacation  mav  not  have 
actually  commeTiced.  Fninci*  v.  Browne, 
8  .lur.  N.  S.  7SB;  10  W.  R.  811,  L.  C;  see 
Ord.  VI.  11,  as  to  power  of  one  judge  to 
act  for  another  during  vacation. 

»  Ord.  V.  5. 
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tion  are  included  in  and  reckoned  part  of  such  vacation.^  And 
the  Lord  Chancellor  may  from  time  to  time,  by  special  order, 
direct  any  of  the  vacations  to  commence  and  terminate  on  days 
different  from  the  fixed  days  before  mentioned.'' 

When  the  bill  has  been  once  amended  after  answer,  under  an 
order  of  course,  the  plaintifi"  is  not,  except  for  the  purpose  of 
rectifying  clerical  errors  in  names,  dates,  or  sums,'  or  of  adding 
parties,*  entitled  to  another  order  of  course,  giving  him  leave  to 
amend  his  bill;^  and  this  applies,  notwithstanding  that  some  of 
the  defendants  may  answer  subsequently  to  the  date  of  the  amend- 
raent,°  and  that  those  defendants  who  have  already  answered 
consent  to  the  application  for  the  order.' 

For  the  purpose  of  determining  whether  an  order  of  course  to 
amend  can  be  obtained,  an  answer  held  to  be  insufficient,  or  the 
insufficiency  of  which  is  admitted  by  the  defendant,  must  be  con- 
sidered as  no  answer ;  and,  consequently,  an  order  to  amend  after 
such  insufficient  answer,  or  after  a  demurrer  or  plea  overruled,* 
is  of  course,  and  does  not  preclude  the  plaintiff  from  obtaining  a 
further  order  of  course  for  the  amendment  of  his  bill,  after  a  suffi- 
cient answer  has  been  put  in.'  It  must,  however,  be  recollected 
that  an  answer  is  deemed  sufficient  until  it  has  been  held  in- 
sufficient ;  ^°  and,  further,  that  an  amendment  of  the  bill,  made 
previously  to  the  answer  being  held  insufficient,  operates  as  an 
admission  of  the  sufficiency  of  the  answer ;  consequently,  however 
insufficient  an  answer  may  be  in  fact,  an  amendment  of  the  bill 
before  it  is  held  insufficient,  will  have  the  effect  of  preventing  any 
&.  ther  order  to  amend  from  being  obtained,  as  of  course. 

After  exceptions  for  insufficiency  have  been  submitted  to,  or 
allowed,  the  plaintiff  may  obtain  an  order,  as  of  course,  on  motion 
or  petition,-'^  that  he  may  be  at  liberty  to  amend  his  bill,  and 
that  the  defendant  may  answer  the  amendments  and  exceptions 
together.^^    If  the  bill  has  been  already  amended  under  such 


Ch.  VI.§8. 


1  Old.  V.  4  (5). 

2  Ord.  V.  6. 

s  Ord.  IX.  9;  ante,  p.  410. 
*  Ante,  pp.  294,  405,  406,  409. 

6  Ord.  IX.  13. 

8  Attorney-General «.  Nethercoat,  2  M. 
&  C.  604;  l"  Jur.  636;  Duncombe  v.  Lewis, 
10  Beav.  273;  Winthrop  v.  Murray,  7 
Hare,  150. 

7  Bainbrigge  v.  Baddeley,  12  Beav.  152 ; 
13  Jur.  997. 

s  But  pending  an  appeal,  on  order  of 
course,  after  a  demurrer  overruled,  is  ir- 
regular.   Ainslie  v.  Sims,  17  Beav.  174. 

a  Mendiziibel  «.  Hullett,  1  R.  &  M.  324; 
Bird  V.  Hustler,  ib.  325;  Chase  v.  Dun- 
ham, 1  Paige,  572. 

w  See  Sibbald  v.  Lawrie,  2  K.  &  J.  277, 
n. ;  Lafone  «.  Falkland  Islands  Co.,  2  K. 
&  J.  276. 


After  insuffi- 
cient answer. 


Order  to 
amend,  and 
to  answer 
amendments 
and  excep- 
tions 
together. 


II  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  HI. 

^2  Mayne  v.  Hochin,  1  Dick.  255 ;  Adney 
V.  Flood,  1  Mad.  449 ;  Dipper  v.  Durant, 
3  Mer.  465;  see  Renwiok  v.  Wilson,  6 
John.  Ch.  81 ;  M'Mechen  v.  Story,  1  bland, 
184;  Barnes  ».  Dickinson,  Dev.  Eq.  326; 
Read  v.  Consequa,  4  Wash.  C.  C.  174.  In 
Massachusetts,  upon  the  coming  in  of  the 
answer,  if  the  plaintiff  shall  find  it  neces- 
sary to  amend  his  bill,  in  order  to  meet 
the  case  made  by  the  answer,  lie  may  do  so 
by  furnishing  to  the  defendant  a  certified 
copj'  df  the  amendment;  and  the  plaintiff 
may  also,  at  the  same  time,  except  to  the 
defendant's  answer  to  the  bill,  as  miginally 
filed.  And  in  such  case,  if  the  defendant 
shall  submit  to  answer  further,  or  shall 
be  ordered  to  answer  further,  he  shall 
answer  the  amendments  of  the  bill,  and 
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Further  like 
order. 

But  farther 
answer  before 
the  order  is 
served,  ren- 
ders it 
irregular. 

Second  order 
irregular, 
though  first 
not  acted  on. 

Orders  of 
course  ob- 
tained on 
petition  at 
the  Rolls,  or 
motion. 


Special 
orders,  when 
necessary, 
obtained  at 
Chambers,  on 
summons. 

Service  of 
summons. 

Costs. 


Affidavit  in 
support; 


an  order>  and  exceptions  are  taken  to  the  answer  to  the  amended 
bill,  and  are  submitted  to  or  allowed,  the  plaintiff  may  have  a 
further  order,  as  of  course,  to  amend,  and  that  the  defendant 
may  answer  the  amendments  and  exceptions  together.^  If,  how- 
ever, the  defendant  can  put  in  his  further  answer,  before  he  is 
served  with  the  order  to  answer  the  amendments  and  exceptions 
together,  the  plaintiff  will  lose  the  benefit  of  such  order,  and  the 
defendant  may  move,  on  notice,  to  discharge  it  for  irregularity.'' 
Where  the  plaintiff  did  not  amend  his  bill  within  the  period 
allowed  for  that  purpose,  it  was  held,  that  a  second  order  of  course 
for  leave  to  amend  was  irregular.' 

All  the  applications  to  amend  hitherto  considered  are  of  course, 
and  require  no  notice.  They  are  usually  obtained  on  a  petition 
of  course  at  the  Rolls ;  but  they  may  also  be  made  on  motion  of 
course,  in  the  Court  of  the  Judge  to  whose  Court  the  cause  is 
attached.* 

In  all  cases,  other  than  those  above  pointed  out  in  which  an 
order  may  be  obtained  as  of  course,  the  plaintiff  must,  if  he  desires 
to  amend  his  bill  after  answer,  make  a  special  application  to  the 
Judge  for  leave  to  do  so.  This  application  is  made  by  summons 
at  Chambers.^  The  summons  must  be  served  on  the  solicitors  for 
all  the  defendants  who  have  appeared  to  the  bill.  The  Judge,  at 
the  time  of  making  the  order,  usually  disposes  of  the  costs  of  the 
application.^ 

If  this  special  application  is  made  within  the  period  of  four 
weeks  from  the  time  when  the  answer,  or  last  of  the  answers, 
required  to  be  put  in  is  to  be  deemed  or  is  held  to  be  sufficient, 
it  will  not  be  granted  without  an  affidavit  to  the  effect :  1.  That  the 
draft  of  the  proposed  amendments  has  been  settled,  approved, 
and  signed  by  counsel;  and,  2.  That  such  amendment  is  not 
intended  for  the  purpose  of  delay  or  vexation,  but  because  the 
same  is  considered  to  be  material  for  the  case  of  the  plaintiff.' 


shall  furnish  a  sufficient  answer  to  the 
bill  as  originally  filed  at  the  same  time. 
Rule  22  of  the  Massachusetts  Rules  for 
Chancer}'  Practice;  see  Gerrish  v.  Black, 
99  Mass.  316;  ante,  410,  note.  Under  the 
general  rule  allowing  the  plaintiff  to 
amend,  upon  an  insufficient  answer,  he 
cannot  amend  by  leaving  out  the  name  of 
the  defendant,  and  thus  discontinue  the 
suit  against  him,  without  costs.  Chace  v. 
Dunham,  1  Paige,  572 ;  see  Wilkinson  v. 
Belsher,  2  Bro.  C.  C.  272. 

1  Mendizabel  v.  HuUett,  1  E.  &  M.  324; 
Bird  V.  Hustler,  ib.  825. 

2  Mayne  ».  Hochin,  1  Dick.  255 ;  Bethune 
V.  Bateman,  ib.  296;  Knox  v.  Symmonds, 
1  Ves.  J.  87,  88;  Paty  v.  Simp=on,  2  Cox, 
392;  Partridge  v.  Haycraft,  11  Ves.  670, 
578;  Pariente  v.  Bensusan,  13  Sim.  522; 


7  Jur.  618;  Hemming  ».  Dingwall,  SBeav. 
102.  For  form  of  notice  of  motion,  see 
Vol.  III.  '. 

*  Dolly  V.  Challin,  11  Beav.  61 ;  and  see 
Watson  D.Life,  1  M'N.  &  6.  104;  13  Jur. 
479. 

4  Ord.  VI.  5.  And  see  j>ost,  Chap. 
XXXV.  §  1,  Interlocutory  Applications  and 
Orders.  For  forms  of  motion  paper  and 
petition,  see  Vol.  III. 

6  15  &  16  Vic.  c.  80,  §§  26,  27;  Order 
XXXV.  2.  For  form  of  summons,  see 
Vol.  III. 

«  See  23  Ord.  Dec,  1833;  Sand.  Ord. 
781;  Beav.  Ord.  51;  Ord.  XXXV.  61. 
And  see,  as  to  costs  of  amendments  gener- 
ally, Ord.  XL.  7,  8. 

'  Ord.  IX.  14;  for  form  of  affidavit,  see 
Vol.111. 
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Such  affidavit  must  be  made  either  by  the  plaintiff  and  his  solicitor, 
or  by  the  solicitor  alone,  in  case  the  plaintiff,  from  being  abroad 
or  otherwise,  is  unable  to  join  therein.^  The  affidavit  of  the 
solicitor's  clerk  is  not  sufficient,  although  the  facts  be  within  his 
knowledge ;  and  where  the  facts  are  within  his  knowledge  only, 
the  Court  requires  an  affidavit  from  him,  as  well  as  the  solicitor.^ 
In  the  case  of  an  information,  the  affidavit  may  be  made  by  the 
solicitor  of  the  informant,*  or  by  the  solicitor  of  the  relators  only.* 
So,  also,  if  a  corporation  is  plaintiff,  an  affidavit  by  the  solicitor  of 
the  corporation  is  sufficient.^  Where  there  are  several  co-plaintiffs, 
only  one  need  join  in  the  affidavit;  and  where  the  sole  plaintiff  is 
an  infant,  the  affidavit  should  be  jnade  by  the  next  friend  and  the 
solicitor. 

After  the  plaintiff  has  filed  or  undertaken  to  file  replication,  or 
after  the  expiration  of  four  weeks  from  the  time  when  the  answer, 
or  the  last  of  the  answers  required  to  be  put  in,  is  to  be  deemed, 
or  is  held  to  be  sufficient,  a  special  order  for  leave  to  amend  will 
not  be  granted  without  a  further  affidavit  showing  that  the  matter 
of  the  proposed  amendment  is  material,  and  could  not,  with  rea- 
sonable diligence,  have  been  sooner  introduced  into  the  bill.'* 
The  affidavit  must  also  show  the  nature  of  the  proposed  amend- 
ments, in  order  that  the  Judge  may  decide  as  to  their  materiality; ' 
and  must  state  the  facts,  so  as  to  enable  the  Judge  to  determine 
whether  reasonable  diligence  has  been  used.' 

If  the  plaintiff  amends  his  bill  after  answer  by  adding  parties, 
the  period  of  four  weeks  will  still  be  reckoned  from  the  time  when 
the  answer,  or  the  last  of  the  answers  required  to  be  put  in  to  the 
original  bill,  is  to  be  deemed,  or  is  held  to  be  sufficient.^ 


1  Ord.  IX.  16;  Attorney-Generals.  Cor- 
poration of  London,  13  Beav.  313.  As  to 
cross-examination  upon  the  affidavit,  see 
Catholic  Publishing  Company  v.  Wyman, 
11  W:  R  399,  V.  (J.  W. 

2  Christ's  Hospital  ».  Grainger,  1  Phil. 
634,639;  10  Jur.  37. 

8  Attorney-General  v.  Corporation  of 
London,  ubi  sup. 

4  Attorney-General  v.  Wakeman,  15 
Sim.  358;  10  .Jur.  559. 

5  Christ's  Hospital  «.  Grainger,  vbi  sup. 

6  Ord.  IX.  15;  Tliom  v.  Germand,  4 
John.  Ch  363.  If  the  phiintiff  files  a  rep- 
lication to  the  answer  after  he  is  apprised 
of  the  necessity  of  an  amendment  to  his 
bill,  he  precludes  himself  from  making 
such  amendment.  Vermilyea  v.  Odell,  4 
Paige,  121.  The  application  to  amend 
should  be  made  as  soon  as  the.  necessity 
for  an  amendment  is  discovered.  Kogers 
V.  Kogers,  1  Paige,  424;  Piatt  v.  Squire, 
5  Cush.  557;  Codington  w.  Mott,  1  McCar- 
ter  (N.  J.),  430;  Howell  v.  Lebring,  1  Mc- 
Carter  ( N.  J  ),  84,  90 ;  for  form  of  affidavit, 
see  Vol.  III. 


7  Phillips  V.  Coding,  1  Hare,  40 ;  5  Jur. 
1105;  Attorney-General  v.  Fishmongers' 
Company,  4  M.  &  C.  1,  8;  C.  P.  Coop. 
385;  Stuart  v.  Lloyd,  3  M'N.  &  G.  181; 
15  Jur.  411;  Collett  v.  Preston,  g  M'N.  & 
G.  432,  438;  15  Jur.  975;  Brown  v.  Eick- 
etts,  2  John.  Ch.  425.  And  see  as  to 
sufficiency  of  affidavit,  Attorney-General 
«.  Corporation  of  London,  13  Beav.  313. 
In  Payne  v  Little,  14  Jur.  358,  the  M.  K. 
held  that  it  was  sufficient  if  some  of  the 
proposed  amendments  were  mentioned  in 
the  affidavit.  Price  v.  Salusbury,  32  Beav. 
446. 

8  Stuart  V.  Lloyd,  and  Collett  v.  Preston, 
uii  sup.  Although  reasonable  diligence 
cannot  be  thus  shown,  the  application 
must  be  made  to  the  judge  by  summons. 
As  to  the  power  of  the  Court,  and  Judge 
at  Chambers,  to  enlarge  the  time  for  doing 
any  act,  or  taking  any  proceeding,  see  Ord. 
XXXVII.  17,  18;  Potts  v.  Whitmore,  10 
Bea:v.  179. 

8  Bertolacci  v.  Johnstone,  2  Hare,  632 ; 
8  Jur.  751. 
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CH.VI.  §8. 


If  no  answer, 
order  of 
course  to 
amend,  after 
notice  of 
motion  for 
decree,  is  not 
irregular^ 

but  not  after 
replication, 
sembU ; 

or  notice  of 
motion  to 
dismiss. 


After  evi- 
dence closed. 


Amendment 
by  adding 
parties  alter 
evidence 
closed,  witb- 
out  with- 
drawing 
replication. 


The  rules  laid  down  in  the  General  Orders,  as  to  obtaining 
orders  of  course  to  amend,  do  not  appear  to  have  been  framed 
with  a  view  to  meet  those  cases  where  no  answer  is  requii-ed,  and 
none  is  put  in ;  consequently,  it  has  been  held,  that  it  was  not 
irregular  to  obtain  an  order  of  course  to  amend  after  the  plaintiff  had 
served  a  notice  of  motion  for  a  decree,  and  the  defendant  had  filed 
his  affidavits  in  opposition  to  such  motion.^  It  would  seem,;that 
if  the  motion  had  been  set  down  for  hearing,  an  order  of  course 
would  have  been  irregular.^  It  is  conceived  that,  after  replication 
has  been  filed,  or  the  plaintiff  has  undertaken  to  file  it,  an  order 
of  course  to  amend  cannot  be  obtained,  even  where  no  answer  has 
been  required  or  put  in ; '  and  where  a  defendant,  being  entitled 
to  move,  has  served  a'  notice  of  motion  to  dismiss  for  want  of  pros- 
ecution, the  plaintiff  can  in  no  case  obtain  an  order  of  course  to 
amend ;  *  but  the  limits  above  pointed  out  appear  to  be  the  only 
restraints  on  the  right  of  the  plaintiff  to  obtain  an  order  of  course 
to  amend,  where  no  answer  is  put  in. 

After  the  evidence  is  closed,  the  biE  cannot  be  amended  in  any 
other  respect  than  by  adding  parties ;  and  no  new  allegation  can 
be  introduced,  or  material  fact  put  in  issue,  which  was  not  so 
before.^  And  where  a  plaintiff,  by  a  false  suggestion  that  the 
cause  was  at  issue  only,  had  obtained  an  order  for  liberty  to  amend 
his  bill,  by  the  addition  of  a  prayer  which  had  been  accidentally 
omitted,  the  order  was  discharged,  ujion  the  application  of  the 
defendant  at  the  opening  of  the  cause,  when  it  came  on  for  hear- 
ing.«  ^ 

It  is  said '  that,  after  publication  has  passed  (that  is,  after  the 
evidence  is  closed),  there  is  no  instance  of  a  plaintiff  obtaining  an 
order  to  amend,  without  withdrawing  his  replication.  The  ob- 
servation, however,  appears  to  be  a  mere  dictum,  and  it  certainly 
cannot  apply  to  cases  where  the  amendment  is  merely  by  adding 
parties.  In  JIabergham  v.  Vincent,'  Lord  Thurlow  intimated  an 
opinion,  that  after  a  decree  had  been  made,  passed,  and  entered, 
without  bringing  before  the  Court  a  personal  representative  who 
had  become  so  after  the  bill  was  filed,  he  might  be  added  by 
amendment,  and  that  a  motion  for  the  purpose  would  be  regular, 
provided  it  was  only  for  the  purpose  of  making  him  a  witness  to 


1  Gill  II.  Eayner,  1  K.  &  J.  396 ;  and  see 
ante,  pp.  411,  412. 

2  ibid.  Goodwin  v.  Goodwin,  3  Atk. 
370.  A  motion  for  a  decree  would  for  this 
purpose,  it  is  apprehended,  be  considered 
a  hearing  of  the  cause. 

a  Ord.  IX.  15. 

i  Ord.  IX.  12;  but  if  the  notice  be  with- 
drawn, matters  will  be  remitted  to  their 
former  condition.  Briggs  v.  Beale,  12  W. 
R.  934,  V.  C.  W. 


5  Goodwin  V.  Goodwin,  3  Atk.  370; 
Milligan  v.  Mitchell,  1  M.  &  C.  433,  442; 
Thompson  v.  Judge,  2  Drew.  414;  Horton 
V.  Brocklehurst,  29  Beav.  503 ;  Forbes  v. 
Stevens,  10  Jur.  N.  S.  861,  V.  C.  W. ;  but 
see  S.  C.  4  N.  R.  886,  L.  JJ. 

0  Harding  v.  Cox,  3  Atk.  583. 

'  1  Atk.  61. 

8  1  Ves.  J.  68;  see,  however,  1  C.  P. 
Coop.  t.  Cott.  40,  u. 
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■what  was  done  in  the  Master's  office ;  but  that,  if  there  was  any- 
thing in  the  decree  affecting  him  in  the  way  of  an  order  to  pay, 
such  an  6rder  would  be  out  of  the  power  of  the  Court. 

Where  it  is  intended  to  amend  a  bill,  after  replication  filed,  by 
the  addition  of  new  facts  or  charges,  the  proper  course  is  to  apply 
for  leave  to  withdraw  the  replication  and  amend;  and  it  seems 
that  an  order  of  this  description  may  be  obtained,  upon  an  appli- 
cation in  Chambers,  supported  by  the  affidavits  required  by  the 
General  Orders  above  referred  to,^  at  any  time  before  the  closing 
of  the  evidence.^  The  order  may  be  made  without  prejudice  to 
the  evidence  already  gone  into  being  used.' 

Sometimes  the  Court,  at  the  hearing,  will  order  a  cause  to  stand 
over,  with  liberty  to  the  plaintiff  to  perfect  his  case  by  amend- 
ment, upon  his  paying  the  costs  of  the  day.^  Thus,  as  we  have 
seen,  if,  at  the  hearing,  the  record  appears  to  be  defective  for  want 
of  proper  parties,  the  Court  will  allow  the  cause  to  stand  over,  for 
the  plaintiff  to  amend  his  bill  by  adding  parties ;  ^  or,  where  the 
parties  are  too  numerous  to  be  brought  before  the  Court,  to  alter 
the  form  of  the  bill,  by  making  it  a  bill  by  the  plaintiffs,  on  behalf 
of  themselves  and  all  others  of  the  same  class.°  This  practice  is 
not  confined  to  amendment,  by  adding  parties  :  it  will  be  extended 
to  permit  the  plaintiff  to  show  why  he  cannot  bring  the  necessary 
parties  before  the  Court.'  Ahd  if  the  record  is  defective  by  rea- 
son of  a  misjoinder  of  plaintiffs,  the  Court  may  direct  such  amend- 
ments as  may  be  necessary,  in  order  to  grant  such  relief  as  any  of 
the  plaintiffs  may  be  entitled  to,  and  at  the  hearing,  before  such 
amendments  are  made,  treat  any  of  the  plaintiffs  as  if  he  were  a 
defendant.*  And  so,  as  we  have  seen,°  the  Court  will  sometimes, 
at  the  hearing,  pei-mit  the  prayer  of  the  bill  to  be  amended,  so  as 
to  make  it  more  consistent  with  the  case  made  by  the  plaintiff 
than  the  one  he.  has  already  introduced.'"  And  where  a  plaintiff 
had  amended  his  bill,  and  by  accident  had  omitted  to  insert  in  the 

1  For  form  of  summons,  see  Vol.  III. 

2  Hortcn  v.  Brocklehurst,  29  Beav.  503 ; 
Champneys  v.  Buchan,  3  Drew.  5;  see 
Thorn  e.  (jermand,4  John.  Ch.363;  Story 
Eq.  PI.  §  887;  Blaisdell  v.  Stevens,  16, Vt. 
179;  Brown  v.  Ricketts,  2  John.  Ch.  425. 

8  Rioardo  v.  Cooper,  cited  Seton,  1253. 

*  This  may  be  done, -when  the  cause  is 
heard  on  motion  for  decree.  Thomas  v. 
Bernard,  7  W.  B.  271,  V.  C.  K. 

5  Ante,  pp.  290,  291 ;  and  see  Levland 
V.  Leyland,  10  W.  R.  149,  V.  C.  K  ;  "Storv 
Eq.  Bl.  §  891. 

»  Ante,  p.  244;  and  see  Gwatkin  v. 
Campbell,  1  Jur.  N    S.  131,  V.  C.  W. 

7  Milligan  v.  Mitchell,  1  M.  &  C.  511, 
515;  Gibson  v.  Ingo,  5  Hare,  156. 

8  15  &  16  Vic  c.  86,  §  49 ;  anle,  p.  303 ; 
ai)d  see  Lee  v.  Blackstone,  tseton,  1113, 
1^0.2. 
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In  what  cases 

necessary  to 

withdraw 

replication, 

before 

amendment. 


Leave  to 
amend  at  the 
hearing: 

where  defect, 
of  parties 
apparent; 


where  mis- 
joinder; 


where  prayer 
inconsistent 
with  case 
made  by  bill ; 
or  omitted  by 
accident. 


9  Ante,  p.  383. 

w  Clifton  V  Haig,  4  Desaus.  330,  cited 
^ost  419,  in  note;  Lyon  v.  Tallmadge,  1 
John.  Ch  184.  If  a  formal  charge  of  fraud 
were  necessary,  but  had  been  omitted,  the 
Court  would  grant  leave  to  amend  even  at 
the  hearing.  Wamburzee  v.  Kennedy,  4 
Desaus.  480.  But  after  a  defendant  has 
put  in  his  answer  on  oath,  the  plaintiff 
cannot  amend  his  bill  and  include  in  such 
amendment  a  waiver  of  tlie  answer  of  the 
defendant  on  oiith,  so  as  to  deprive  him  of 
the  benefit  of  his  answer  to  the  amend- 
ments, so  far  US  it  may  be  responsive  to 
the  bill.  Burras  v.  Loker,  4.  Faige,  227; 
Bingham  v.  Yeomans,  10  Cush.  58 ;  Chace 
V.  Holmes,  2  Gray,  431;  Rule  8,  of  the 
Mass.  Kules  for  Chancery  Practice. 


ar 
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Not  generally 
allowed, 
except  as  to 
parties : 


wliere  matter 
not  put  in 
issue  with 
sufficient 
certainty: 

where 
improper 
submissions 
on  behalf  of 
infants. 

where  infant 
heir-at-law 
made  co- 
plaintiff. 


At  the 

hearing  of  an 
appeal. 


amended  bill  the  prayer  for  relief,  although  it  was  in  the  oiiginal 
bill,  the  Court  put  off  the  cause,  in  order  that  the  plaintiff  might 
have  an  opportunity  to  re-amend  his  bill  by  inserting  it.' 

Usually,  amendments  are  allowed  at  the  hearing  only  for  the 
purpose  of  making  the  record  complete  as  to  parties,  or  adapting 
the  prayer  to  the  case  made  by  the  bill.^  Upon  the  question  of  al- 
lowing amendments  for  other  purposes  at  the  hearing,  Sir  George 
Turner  L.  J.,  in  the  case  of  Lord  Damley  v.  The  London, 
Chatham,  and  Dover  Baihoay  Company,^  observed :  "  It  is  impos- 
sible to  lay  down  any  general  rule;  all  depends  upon  the  cir- 
cumstances; but,  speaking  generally,  I  should  say  that  leave 
should  be  given  when  the  matters  proposed  to  be  introduced  are 
connected  with  the  matters  in  issue,  but  should  be  refused  when  it 
is  not  so."*  Thus,  where  a  matter  has  not  been  put  in  issue, 
with  sufiicient  precision,  the  Court  has,  upon  hearing  the  cause, 
given  the  plaintiff  liberty  to  amend  the  bill,  for  the  purpose  of 
making  the  necessary  alteration.' 

Wherever  improper  submissions  have  been  made  in  a  bill  on 
behalf  of  infants,  the  Court  will,  at  the  hearing,  order  that  the 
bill 'shall  be  amended,  by  striking  out  the  submission."  Upon 
the  same  principle,  where  an  infant  heir-at-law  had  been  made  a 
co-plaintifi;  Lord  Redesdale  ordered  the  cause  to  stand  over,  with 
liberty  to  the  plaintiff  to  amend  his  bill,  by  making  the  heir-at- 
law  a  defendant; '  and  where  a  matter  has  not  been  put,  by  the 
bill,  properly  in  issue,  to  the  prejudice  of  an  infant,  the  Court  has 
generally  ordered  the  bill  to  be  amended.* 

The  Court  has  even  gone  to  the  extent  of  allowing  the  plaintiffs, 
at  the  hearing  of  an  appeal,  to  amend  their  bill,  by  converting  it 
from  a  bUl  into  an  information  and  bill,  or  information  only.^ 


1  Harding  v.  Cox,  3  Atk.  563 ;  Storj'  Eq 
PI.  §  887. 

2  Watts  D.Hyde,  2  Phil.  406,  411;  11 
Jur.  979;  and  see  Bellamy  v.  Sabine,  2 
Phil.  425,  447. 

8  9  Jur.  N.  S  452,  453;  11  W.  R.  388, 
391;  IDeG.,  J.  &  S.  204,219,  220;  and 
see  GosBop  v.  Wright,  9  Jur.  N,  H.  592 ; 
11  W.  E,  t)32,  V.  C.  K. 

<  In  Walker  ».  Armstrong,  8  De  G.,  M. 
&  G.  531;  2  Jur.  N.  S.  969,  however,  the 
L.  JJ.  allowed  a  bill  to  be  amended  at  the 
bearing,  by  raiding  an  entirely  new  case; 
viz.,  the  rectification  of  a  deed. 

6  Li.  Red.  326;  Filkin  v  Hill,  4  Bro.  P. 
C.  ed.  Tumi.  640;  nom.  Hill  v.  Eyre,  1  L)e 
G.,  J.  &  S.  217,  218,  220;  and  see  observa- 
tioiis  of  L.  J.  Turner  on  ihis  case,  in  Lord 
Darnley  v.  London,  Chatham,  and  Dover 
Kailwaj'  Company,  9  Jur.  N.  S.  462;  11 
W.  li.  381;  see  also  Walts  «.  Lord  Eglin- 
ton,  1  C.  P.  Coop.  t.  Cott.  423;  Knox  v. 
Gye,  9  Jur.  N.  S.  1277,  V.  C.  W.;  12  W. 
R.  1125,  L.  JJ. ;  Forbes  v.  Stevens,  10  Jur. 
N.  S.  861,  V.  C.  W.;  4  N.  K.  386,  L.  JJ.; 


Firth  V.  Kidley,  ib.  415,  L.  JJ. ;  Hume  v. 
Pocock,  L.  R.  1  Eq.  662;  12  Jur.  N.  S. 
223,  V.  C.  S.;  see  Obnalley  v.  Peek,3  Cal. 
75;  McDougald  ».  Williford,  14  Geo.  665. 
For  form  of  orders  to  amend  at  the  hearing, 
see  Seton,  1113,  Nos.  1,  2;  and  see  to. 
1114-1116. 

6  Serle  v.  St.  Eloy,  2  P.  Wms.  386,  ante, 
p.  77. 

'.Plunket  V.  Joice,  2  Sch.  &  Lef.  159. 

8  Ld.  Red.  327. 

9  President  of  St.  Mary  Magdalen  Col- 
lege t;.  Sibtliorp,  1  Russ.  154;  anle,  p.  12. 
Leave  wilt  be  granted  to  amend  in  the 
Ci'urt  of  Appeals,  if  it  there  be  found 
necessary,  in  order  to  let  in  the  whole  merits 
of  the  case.  Lenoir ».  Winn,  4  Uesaus.  65 ; 
Rodpiers  ».  Jones,  1  M'Cord,  Ch.  226; 
M '  Kim  ».  Odom,  3  Bland,  407;  Drummond 
V.  Magruder,  9  Cranch,  122;  Lewis  i)  Dar- 
ling, 16  How.  U.  S.  A  petition  in  Chan- 
cery in  Connecticut  can  be  amended  after 
the  facts  in  the  case  have  been  found  by  a 
committee.  Camp  «.  Waring,  25  Conn. 
520. 
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But,  although  the  Court  will  sometimes,  at  the  hearing,  allow 
the  cause  to  stand  over,  with  liberty  for  the  plaintiff  to  amend  his 
bill,  the  plaintiff  ought  to  be  carefiil,  before  the  cause  comes  on,  to 
have  the  record  in  a  proper  state,  so  as  to  enable  the  Court  to 
make  a  complete  decree :  for  the  plaintiff  himself  cannot,  when  the 
cause  comes  on  for  hearing  (unless  under  particular  circumstances, 
or  with  the  consent  of  the  defendant),  obtain  leave  to  amend  his 
bill,  even  upon  the  usual  terms  of  paying  the  costs  of  the  day ;  ^ 
and  if  a  decree  were  to  be  obtained  upon  pleadings  which  are 
defective  in  a  material  point,  it  would  afterwards  be  hable  to  be 
set  aside  for  error.^ 

It  frequently  happens  that,  \mon  the  argument  of  a  demurrer, 
the  Court,  where  the  ground  for  demurring  can  be  removed  by 
amendment,  has,  in  order  to  avoid  putting  the  plaintiff  to  the 
expense  of  filing  a  new  bill,  instead  of  deciding  upon  the  de- 
murrer, given  the  plaintiff  Uberty  to  amend  his  bill,  on  payment 
of  the  costs  incurred  by  the  defendant ;  "  because,  after  a  demurrer 
allowed  to  the  whole  bill,  the  bill  is  so  completely  out  of  Cov-rt 
that  no  amendment  can  take  place  :  *  and  where  the  demurrer 
is  for  want  of  parties,  the  Court,  in  general,  annexes  to  the  order 
allowing  the  demurrer  a  direction  that  the  plaintiff  shall  be  at 
liberty  to  amend  his  bill  by  adding  parties  thereto.^  Where,  pre- 
viously to  the  filing  of  a  general  demurrer,  a  notice  of  motion  for 
an  injunction  had  been  served,  leave  was  given,  on  allowing  the 
demurrer,  to  amend  within  ten  days,  without  prejudice  to  the 
notice  of  motion." 

The  Court,  in  allowing  a  plea,  frequently  gives  leave  to  amend ; ' 


1  Leave  may  be  granted  to  amend  the 
pra\  er  of  the  Dill  after  hearing.  Clitlon  v. 
Haig,  4  Desaus.  330.  If  a  formal  charge 
of  fraud  were  necessary,  but  had  been 
omitted,  the  Court  would  give  leave  to 
amend  even  at  the  hearing.  Wamburzee 
V.  Kennedy,  4  Desaus.  480. 

2  Wyatt's  P.  R.  299.  As  to  obtaining 
leave  to  amend  at  the  hearing  of  an  inter- 
locutory application,  see  Barnett  v.  Noble, 

1  .J.  &  W.  227 ;  Pare  v.  Clegg,  7  Jur.  N.  S. 
1136;  9  VV.  R.  216,  M.  B. 

8  See  Marshall  v.  Lovelass,  Cam.  &  Nor. 
239,  264;  Benzein  v.  Lovelass,  Cam.  & 
Nor.  520;  Holliday  «.  Biordon,  12  Geo.  417. 
After  a  special  demurrer  to  a  bill,  the 
plaintiff  may  have  leave  to  amend,  on 
payment  of  costs.  Rose  v.  King,  4  Hen. 
&  .Manf.  475.  So  where  a  mere  formal 
objection  to  a  bill  was  made  by  demurrer 
ore  terms,  the  plaintiff  was  permitted  to 
amend.  Garlick  v.  Strong,  3  Paige,  440. 
So  also  upfin  the  allowance  of  a  demurrer 
for  want  of  equity,  upon  the  ground  of  a 
formal  defect  in  the  bill.  M'Elwain  v. 
Willis,  3  Paige,  505 ;  Hunt  v.  Rousmaniere, 

2  Mason,   342;    Beauchamp  v.  Gibbs,  1 
Bibb,  483. 
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Order  to 
amend  at 
hearing,  gen- 
erally made 
on  terms. 


Leave  to 
amend;  upon 
argument  of 
demurrer; 


where  demur- 
rer/or  want 
of  parties. 


By  Rule  21  of  Chancery  Practice  in  Mas- 
sachusetts, "if  tlie  defendant  shall  demur 
to  the  bill  for  want  of  parties,  or  ottier 
defect  which  does  not  go  to  the  equity  of 
the  whole  bill,  the  plaintiff  may  amend,  at 
any  time  before  the  demurrer  "is  set  down 
for  argument,  or  within  fourteen  days  alter 
the  demurrer  is  filed,  and  notice  thereof 
given  to  him,  upon  the  payment  pf  a  term 
fee." 

*  Lord  Coningsby  ».  Jekvll,  2  P.  Wms. 
300;  2  Eq.  Ca.  Ab.  59,  pi.  3;  Smith  «. 
Barnes,  1  l5ick.  67 ;  see  also  Mason  v.  Lake, 
2  Bro.  P.  C.  ed.  L'oml.  496,  497 ;  Bressen- 
den  V.  Decreets,  2  Cha.  Ca.  197;  Lloyd  v. 
Loaring,  6  Ves.  773,  779.  A  different  rule 
prevails  in  Massachusetts.  Merchants' 
Bank  of  Newburyport  v.  Stevenson,  7 
Allen,  491;  see  ^ust,  note  to  section  "of 
the  effect  of  allowing  demurrers." 

5  As  to  the  time  allowed  to  amend, 
■  where  a  demurrer  or  plea  to  the  whole  or 
part  of  a  bill  is  not  set  down,  see  Ord.  XIV. 
14,  15,  17;  ante,  p.  373. 

5  Kawlings  v.  Lambert,  1  J.  &  H.  458; 
Harding  v.  Tiugev,  10  Jur.  N.  S.  872;  12 
W.  R.  703,  V.  C.  K. 

7  Ld.  Bed.  281;  Doyle  «.  Muntz,  6  Hare, 


Leave  to 
amend, 
after  plea  ia 
allowed ; 
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Order  to 
amend,  pend- 
ing judgment 
of  plea, 
iiregular. 


Where  plek 
replied  to, 
Older  to 
withdraw 
replication 
aild  amend 
most  be  on 
special 
application. 


Time  aUowed 
to  amend 
after  order 
obtained. 


it  must  not,  however,  be  understood  that  this  is  by  any  means  a 
mattef  of  course,  even  where  the  plea  covers  only  part  of  the  bUl.' 
Leave  to  amend  has  also  been  given  where  a  plea  was  overruled, 
with  leave  to  plead  de  novo?  After  the  allowance  of  a  plea,  an 
order  for  leave  to  amend  the  bill  is  special ;  and,  on  the  apphca- 
tion  for  it,  the  plaintiff  must  specify  the  amendment  he  intends  to 
make.' 

It  may  be  observed  in  this  place,  that  where  a  plea  for  want  of 
parties  was  put  in  to  a  bill  of  discovery,  which  had  been  filed  in 
aid  of  an  ejectment  at  law,  on  the  ground  that  the  trustees  in 
whom  the  legal  estate  was  vested  were  not  co-plaintiffs  with  the 
cestui  gue  trusts,  and  upon  argument  a  case  wad  directed  for  the 
opinion  of  a  Court  of  Law,  but  the  parties  not  being  able  to  agree 
upon  the  case,  the  plaintiffs  moved  for  leave  to  amend  the  bUl  by 
adding  the  trustees  as  co-plaintiffs.  Lord  Eldon  refused  the  motion, 
as  being  irregular  while  the  judgment  on  the  plea  was  pending.* 
Afterwards,  however,  upon  the  plaintiffs  moving  that  the  Vice- 
Chancellor's  order,  directing  the  case  to  be  stated,  might  be  dis- 
charged, and  that  the  plaintiffs  might  be  at  liberty  to  amend  their 
bill,  by  the  introduction  of  facts  to  show  that  the  legal  estate  was 
in  the  trustees,  and  that  there  was  a  count  in  the  declaration  in 
ejectment  on  the  demise  of  such  trustees,  the  Lord  Chancellor 
made  such  an  order,  but  upon  condition  of  the  plaintiffs  consenting 
to  the  plea  being  allowed.^ 

It  seems  that,  where  a  plea  has  been  repUed  to,  the  plaintiff 
may,  in  some  cases,  have  leave  to  withdraw  his  repUcation  and 
amend,  but  that  such  leave  is  not  a  matter  of  course,  and  can  only 
be  obtained  on  a  special  application ; '  and,  therefore,  where  an 
order  to  withdraw  replication  to  a  plea,  and  to  amend,  was  ob- 
tained on  a  motion  of  course,  it  was  discharged  for  irregularity, 
and  the  amended  bill  was  ordered  to  be  taken  off  the  file.' 

After  the  plaintiff  has  obtained  an  order  to  amend,  he  has,  in 
all  cases  in  which  no  other  time  is  limited  by  such  order,  fourteen 
days  after  the  date  of  the  order,  within  which  he  may  amend  his 


609,  518;  10  Jur.  914;  Tudway  ».  Jones, 
1  K.  &  J.  691;  and  see  Barnett  v.  Grafton, 
8  Sim.  72.  Leave  to  amend  glyen  after 
allowance,  without  costs,  of  plea  of  defend- 
ant's bankruptcy.  Jones  v.  Binns,  33 
Beav.  362;  10  Jar.  N.  S.  119. 

1  Taylor  v.  Shaw,  2  S.  &  S.  12;  Neck 
II.  Gains,  1  De  G.  &  S.  223;  11  Jur.  763; 
see  also  Ord.  XIV.  16 ;  Wiiposl,  Chap.  XV. 
§  5,  Pleas. 

2  Chadwick  v.  Broadwood,  3  Beav.  316 ; 
B  Jur.  359. 

8  Taylor  v.  Shaw,  2  S.  &  S.  12;  Neck 
».  Gains,  1  De  G.  &  S.  223;  11  Jur.   763. 


<  Lord  Cholmondeley  «.  Lord  Clinton,  2 
Mer.  71. 

6  lb.  74. 

8  Carleton  v.  L'Estrange,  T.  &  E.  23; 
Barnett  «.  Grafton,  8  Sim.  72;  and  see 
Ord.  XIV.  18. 

''  Carleton  v.  L'Estrange,  u^i  sup.  It  has 
been  held  that,  as  Rule  29  of  the  Circuit 
Court  of  the  United  States  makes  no  pro- 
vision for  amending  a  bill  after  issue  jomed 
and  depositions  taken,  it  is  to  be  construed 
as  prohibiting  it,  at  least  except  under 
very  special  circumstances.  Eoss  ».  Car- 
penter, 6  McLean,  382. 
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bill.*  If  he  does  not  amend  within  the  time  limited,  or  within 
the  fourteen  days,  the  order  becomes  void,  and  the  cause,  as  to 
dismissal,  stands  in  the  same  situation  as  if  such  order  had  not 
been  made.^  The  fact  of  the  plaintiff  not  making  his  amend- 
ment within  this  period  will  not,  however,  preclude  him  from 
obtaining  another  similar  order  of  course  to  amend,  upon  the 
same  terms,  if  the  original  order  was  obtained  before  any  answer 
was  put  in.' 

If  the  plaintiff  is  unable  to  amend  the  bill  within  the  time  lim- 
ited by  the  order  to  amend,  or,  if  no  time  is  thereby  limited,  with- 
in the  fourteen  days,  he  should  apply  by  summons,  before  the  time 
has  expired,  for  an  enlargement  of  the  time.*  The  summons  must 
be  served  on  all  the  defendants  who  have  appeared  to  the  bill ; 
and  the  order  is  drawn  up  at  Chambers.' 

In  a  proper  case,  an  order  may  also  be  obtained,  on  a  summons 
served  in  like  manner,'  to  enlarge  the  time  allowed  by  the  General 
Orders  of  the  Court,  to  obtain  an  order  to  amend.'  The  order  is 
drawn  up-4t  Chambers.'  The  usual  course,  however,  is  to  obtain 
the  common  order  within  due  time,  and  then  to  apply,  before  the 
fourteen  days  have  expired,  for  an  extension  of  time  to  amend 
under  it. 

In  computing  the  time  for  amending  the  bill,  the  times  of  vaca- 
tion are  not  to  be  reckoned : '  if,  therefore,  the  time  would  expire 
in  vacation,  and  it  is  intended  to  deprive  the  plaintiff  of  this  ad- 
vantage, the  order  should  be  so  framed  as  to  direct  the  amend- 
ment to  be  made  on  or  before  some  specified  day. 

When  an  order  to  amend  has  been  irregularly  made,  the  defend- 
ant may  move  on  notice  to  discharge  it ;  *°  it  will,  however,  be 
considered  as  valid  untU  it  has  been  discharged : "  and  the  irregu- 
larity will  be  waived  if  the  defendant  accept  costs  under,  it.-"^ 


Ch.  VI.  §  8. 


1  Ord.  IX.  17.  This  order  applies  to  all 
orders  to  amend,  whether  of  course  ■  or 
special ;  see  Cridland  v.  Lord  de  Mauley,  2 
De  6.  &  S.  560;  12  Jur.  1015  j  Armistead 
V.  Durham,  11  Beav.  428;  18  Jur.  330; 
.  Bainbrigge  v.  Baddeley,  12  Beav.  152 ;  13 
Jur.  997.  These  cases  were  decided  on 
the  former  orders ;  in  the  existing  orders, 
the  wor'ls  have  been  somewhat  altered, 
apparently  to  meet  this  question.  For  a 
case  on  the  present  orders,  see  Tampier  ». 
Ingle,  IN.  K.  159,  V.  C.K. 
a  Ord.  IX.  24. 

3  Nicholson  v.  Peile,  2  Beav.  497;  see, 
however,  where  the  plaintiff  had  excepted, 
Dolly  V.  Challin,  11  Beav.  61.  The  service 
of  an  order  to  amend  does  not  prevent  the 
defendant  from  filing  his  answer.  Mack- 
erell  v-  Fisher,  14  Sim.  604;  9  Jur.  574. 

4  Ord.  IX.  17,  24;  Ord.  XXXIII.  11; 
Dolly  V.  Challin,  ubi  sup. ;  Ba'nbrigge  v. 


Baddeley,  12  Beav.  162, 154;  13  Jur.  997. 
For  form  of  summons,  see  Vol.  III. 
6  For  form  of  order,  see  Vol.  III. 

6  Ibid. 

7  Ord.  XXXVII.  17,  18;  see  Potts  v. 
Whitmore,  10  Beav.  177,  179. 

8  For  a  form,  see  Vol.  III. 

9  Ord.  XXXVII.  13  (1).  For  times  of 
vacation,  see  ante,  p.  412 

10  Potts  V.  Whitmore,  10  Beav.  177; 
Horsley  v.  Fawcett,  ib.  191 ;  Peile  v.  Stod- 
dart,  11  ib.  591;  Bainbrigge  i>.  Baddeley, 
12  id.  152;  Bennett  v.  Honeywood,  1  W. 
E.  490,  V.  0.  K.  For  form  of  notice  of 
motion,  see  Vol.  III. 

11  Blake  v.  Blake,  7  Beav.  514;  Chuck 
».  Cremer,  2  Phil.  113 ;  C.  P.  Coop.  t.  Cott. 
338 

12  Tarleton  v.  Dyer,  1  E.  &  M.  1,  6; 
King  of  Spain  v.  Hullett,  ib.  7,  n. ;  see 
also  Kendall  v.  Beckett,  1  Euss.  152; 
Bramston  ii.  Carter,  2  Sim.  468. 


Enlarging 
time'  to 
amend; 


or  to  obtain 
an  order  to 
amend. 


Where  order 
to  amend 
should  limit 
a  time. 


Irregular 
order  to 
amend  valid 
till  dis- 
charged; 
but  irregu- 
larity may  be 
waived. 
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Service  of 
order. 


When  reprint 
of  bill  will  be 
necessary. 


Amended  bill 
must  be 
signed  by 
counsel; 
and  an 
amended 
information 
by  Attorney- 
General  also, 
on  certificate 
of  counsel. 
Reprint  of 
information. 

Amend- 
ments: how 
made; 


An  order  to  amendi  whether  of  course  or  special,  should  be 
served,  without  delayj  on  such  of  the  defendants  as  have  appeared 
to  the  bill,  either  in  person  or  by  their  solicitors :  as  the  order 
only  operates  from  the  time  of'  service.^ 

If  the  amendments  extend,  in  any  one  place,  to  180  words,  or 
two  folios,^  or  if  the  bill  has  been  so  often  amended  that  the 
amendment  to  be  inserted  cannot  be  interlined  on  the  record,  or 
is  so  considerable  as  to  blot  or  deface  it,  a  reprint  of  the  bill  will 
be  necessary.* 

The  draft  of  the  amended  bill  is  settled  and  signed  by  counsel ;  * 
and  in  addition  to  the  signature  of  counsel,  the  draft  of  an  aimend- 
ed  information,  or  the  reprint,  if  there  be  one,  must  be  signed  by 
the  Attorney-General : "  otherwise,  the  defendant  may  move  that 
it  be  taken  off  the  file."  Before  signing  the  amended  information, 
the  Attorney-General  requires  a  certificate  from  the  counsel  who 
settled  it  that  the  amendments  are  proper  for  his  sanction.'  The 
same  rules,  as  regards  reprinting,  apply  to  informations  as  to  biUs. 

If  a  reprint  of  the  bill  is  not  required,  the  Record  and  "Writ 
Clerk  will  insert  the  amendments  in  the  record,  on  the  drafi 
amended  bill,  signed  by  counsel,  being  left  with  him,  together 
with  the  order  directing  the  amendments,  and  aprcecipe;  ^  and  the 
draft  and  order  will  be  afterwards  returned  on  application.  "Where 
a  reprint  is  necessary,  the  amended  bill  must  be  printed  and  filed 


1  Price  V.  "Webb,  2  Hare,  515. 

2  A  folio  for  this  purpose  is  ninety 
words.    Braithwaite's  Pr.  305,  n. 

8  Ord.  IX.  18 ;  Stone  v.  Davies,  3  De  G., 
M.  &  G.  240;  17  Jar.  685.  A  bill  cannot 
be  amended  by  partly  printed  and  partly 
written  nlteraiions.  Naylor  v.  Wright,  7 
De  G.,  M.  &  G.  jt03;  3  Jur.  N.  S.  95.  As 
to  bills  filed  before  2d  November,  1852, 
the  old  practice  as  to  amending  them  con- 
tmnes.  Ord.  IX.  23.  Keprint  required 
where  the  amendments,  although  under 
two  folios  in  any  one  place,  would  have 
rendered  the  bill  very  difiicult  to  read ;  the 
Clerks  of  Records  and  Writs  hare  a  dis- 
cretion. John  V.  Lloyd;  L.  R.  1  Ch.  Ap. 
64;  11  Jur.  N.  S  898.  In  Pierce  v.  West, 
3  Wash.  C.  C  854,  it  is  held,  that  the 
amendment  should  be  by  a  separate  bill, 
and  not  by  interlining  the  original  bill. 
So  in  Walsh  v.  Smyth,  3  Bland,  9,  21. 
This,  however,  is  not  the  practice  in  all 
cases.  See  Luce  v.  Graham,  i  John.  Ch. 
170;  Willis  V.  Evans,  2  B  &  B.  225; 
State  Bank  v.  Eeeder,  Halst.  N.  J.  Dig. 
172.  By  these  cases  it  appears  that  if 
there  be  not  much  new  matter  to  be  intro- 
duced, it  is  to  be  done  by  interprilation ; 
but  if  much,  it  is  to  be  done  on  another 
engrossment,  to  be  annexed  to  the  bill,  in 
order  to  preserve  the  record  from  being 
defaced.  The  plaintiff  may,  however,  set 
forth  in  the  amended  bill  all  the  charges 
or  the  original  bill.  Fitzpatrick  v.  Power, 
1  Hogan,  24;  but  see  Walsh  v..  Smyth,  3 


Bland,  9,  21;  Luce  v.  Graham,  4  John. 
Ch.  170;  Willis  v.  Evans,  2  B.  &  B. 
225.  In  Walsh  v.  Smyth,  vbi  supra,  it  was 
held,  that  the  original  bill  should  be  re- 
cited in  the  amended  bill  no  further  than 
is  necessary  to  introduce  the  amendments, 
so  as  to  avoid  impertinency.  See  also 
Luce  V.  Graham,  vhl  supra ;  Bennington 
Iron  Co.  V.  Campbell,' 2  Paige,  159;  Pierce 
V.  West,  3  Wash.  C.  C.  354.  When  amends 
ments  are  made  to  a  bill,  if  the  plaintiff 
file  or  serve  an  entire  new  bill,  incorporat- 
ing therein  as  well  the  original  matter  as 
the  amendments,  he  must  distinctly  desig- 
nate the  amendments  in  the  new  bill. 
Bennington  Iron  Co.  v.  Campbell,  2  Paige, 
159;  see  also  Hunt  v.  Holland,  3  Paige. 
82;  Luce  V.  Grahiim,  4  John.  Ch.  170.' 
Where,  after  a  hearing,  a  bill  was  amended, 
in  order  to  bring  in  a  new  party,  but  no 
new  fact  was  stated,  it  was  held  unneces- 
sary to  serve  process  anew  upon  the  de- 
fendant. Longworth  o.  Taylor,  1  McLean, 
614. 

*  Ante,  p.  312.  Ord.  VIIL  1,  2;  see 
Kirkley  v.  Burton,  5  Mad.  378.  The 
amendments  should  be  carefully  distin- 
guished.    Braithwaite's  Pr.  304. 

6  Braithwaite's  Pr.  25,  309. 

8  Attorney-General  ».  Fellows,  1  J.  & 
W.  264 ;  for  forms  of  notice  of  motion,  see 
Vol.  IH. 

'  For  form  of  certificate,  see  Vol.  III. 

8  For  a  form,  see  Vol.  HI.  The  fee  is 
10«.    Braithwaite's  Pr.  305. 
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in  the  manner  before  explained  in  treating  of  original  bills  :^  and    Ch.  TI.§8. 

a  like  fee  is  payable  on  filing  the  amended  bill.^    "The  order  to   ' 1 ' 

amend  must  be  produced  at  the  time  the  reprint  is  filed. 

The  record  of  the  bill,  when  amended,  is  marked  with  the  date  howrecorded. 
of  the  order,  and  the  day  on  which  the  amendment  is  made ; "  and 
an  entry  of  the  amendment,  and  of  the  date  of  making  it,  and  of 
the  order,  is  made  in  the  Record  and  Writ  Clerk's  Book ;  and  the 
amended  bill  is  deemed  to  be  filed  at  and  fi;om  the  date  of  making 
the  amendment.* 

The  like  course  is  pursued,  where  the  bill  requires  to  be  re- 
amended.' 


Ee-amendr 

menta. 


Where  the  order  to  amend  is  made  upon  payment  of  costs,  or 
where,  by  the  course  of  the  Court,  fixed  costs  are  payable  on 
amendment,'  such  costs  should  be  paid  or  tendered  before  any 
further  proceedings  are  had : '  otherwise,  the  defendant  may  apply 
to  the  Court  to  stay  such  proceedings  until  the  plaintiff  has  ful- 
filled the  condition,  by  making  the  required  payment.'  The  sum 
of  20«.  being  frequently  very  inadequate  to  remunerate  the  defend- 
ant for  the  expense  incurred  by  the  plaintiff  amending  his  bill,  it 
has  been  provided  by  the  General  Orders  of  the  Court,  that  where 
a  plaintiff  is  directed  to  pay  to  the  defendant  the  costs  of  the  suit, 
the  costs  occasioned  to  a  defendant  by  any  amendment  of  the  bill, 
shall  be  deemed  to  be  part  of  such  defendant's  costs  in  the  cause 
(except  as  to  any  amendment  which  may  have  been  made  by 
special  leave  of  the  Court,  or  which  shall  appear  to  have  been 
rendered  necessary  by  the  default  of  such  defendant) ;  but  there 
shall  be  deducted  from  such  costs  any  sum  which  may  have  been 
paid  by  the  plaintiff,  according  to  the  course  of  the  Court,  at  the 
time  of  any  am-endment ; '  and  that  where,  upon  taxation,  a  plain- 
tiff, who  has  obtained  a  decree  with  costs,  is  not  allowed  the  costs 
of  any  amendment  of  the  bill  upon  the  ground  of  its  having  been 
unnecessarily  made,  the  defendant's  costs,  occasioned  by  such 
amendment,  shall  be  taxed,  and  the  amount  thereof  deducted  from 
the  costs  to  be  paid  by  the  defendant  to  the  plaintiff.-"' 

If  the  plaintiff  amends  his  bill  after  he  has 'obtained  an  injunc- 
tion, it  is  usual,  although  not  indispensable,  for  the  order  giving 


Costs  payable 
on  amending;, 


Defendant's 
costs  are  costs 
in  tlie  cause,  ' 
where  plain- 
tiff fails, 


unless  bill 
amended  by- 
special  leave, 
or  througb 
defendant's 
default; 

and  may  be 
deducted 
from  plain- 
tiff's costs, 
■where  he  suc- 
ceeds, and 
amendment 
unnecessary. 

Amend- 
ment: after 
injunction; 


1  Ante,  p.  396  el  seq. ;  IB  &  16  Vic.  c.  86, 
§S. 

2  Regul.  to  Ord.    Sched.  IV.;   Braith- 
waite's  Pr.  305. 

s  Thus:  Amended  — ddy of ,186—, 

by  oriler  dated day  of ,  186 — . 

i  Ord.  IX.  19. 
'  6  A  filaintiff  who  has  amended  his  bill 
by  special  leave  may  obtam  an  order  of 
course  to  re-amend  upon  the  answer  to  the 
amended  bill  coming  in.  Dunn  v.  Ferrior, 
L.  E.  8  Eq.  248. 


6  Ante,  p.  411. 

1  But  see  Thomas  v.  Taylor,  14  W.  E. 
493,  L.  JJ. 

s  Breeze  v.  English,  2  Hare,  638.  The 
costs  of  a  demurrer  prepared,  but  not  filed, 
at  the  time  of  amending  the  bill,  will  be 
costs  in  the  cause.  Bainbrigge  v.  Mops,  3 
K.  &  J.  62;  3  ,Jur.  N.  S.  107.  The  costs 
are  usually  paid  at  the  time  the  order  to 
amend  is  served. 

8  Ord.  XL.  7. 
10  Ord.  XL.  8. 
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after  ne  exeat 
reg7V3  ; 


after  under- 
taking by 
defendant; 


or  after  notice 
of  motion  for 
injunction,  or 
receiver; 


him  liberty  to  amend,  to  be  expressed  to  be  "  without  prejudice  to 
the  injunction;;"  and  the  order  of  course  to  amend  maybe  ob- 
tained in  this  form.^  Where,  however,  an  injunction  had  been 
obtained  until  answer  or  further  order,  in  a  suit  by  a  sole  plainti^ 
it  was  held  that  the  injunction  was  dissolved  by  adding  a  co- 
plaintiff,  under  an  order  to  amend  in  which  those  words  were  not 
inserted.'' 

A  writ  of  ne  exeat  regno  is  not  lost  by  a  subsequent  amendment 
of  the  bill ;  it  is,  therefore,  unnecessary  that  the  order  should  be 
expressed  to  be  without  prejudice  to  the  writ.' 

Where  a  motion  for  an  injunction  had  been,  by  arrangement, 
turned  into  a  motion  for  decree,  times  being  fixed  for  the  filing  of 
affidavits  on  both  sides,  and  the  defendant  undertaking  not  to  do 
certain  specified  acts  until  the  hearing,  it  was  held,  that  the  plain- 
tiff, by  amending  his  bill  after  the  time  fixed  for  filing  his  affidavits, 
broke  the  terms  of  the  arrangement,  and  the  defendant  was  ac- 
cordingly discharged  from  his  undertaking.* 

If  the  plaintiff  amends  his  bill  after  he  has  given  a  notice  of  a 
motion  for  an  injunction,'  or  for  a  receiver,"  he  thereby  waives 
the  notice ;  and  must  pay  the  defendant's  costs  of  the  motion.' 


1  Mason  v.  Murray,  2  Dick.  536 ;  War- 
burton  V.  London  and  Blackwall  Railway 
Company,  2  Beav.  253;  Woodroffe  v. 
Daniel,  9  Sim.  410;  see  Kennedv  »  Lewis, 
14  Jur.  166;  Seton,  873,  V.  0.  K.  B.;  see 
also  Ferrand  v.  Hamer,  4  M.  &  C.  143, 146 ; 
3  Jur.  236 ;  Pratt  v.  Archer,  1  S.  ^'S.  433 ; 
Pickering  v.  Hanson,  2  Sim.  488;  Renwick 
».  Wilson,  6  John.  Ch.  81;  Ayers  v.  Y&\-^ 
lentine,  2  Edw.  Ch.  451.  An  injunction 
bill  will  not  be  amended  unless  the  pro- 
posed amendmepts  are  distinctly  stated  to 
the  Court,  and  verified  by  the  oath  of  the 
plaintiff;  nor  unless  a  sufficient  excuse 
is  rendered  for  not  incorporating  them 
in  the  original  bill.  Rogers  u.  Rogers,  1 
Paig%424;  Carey  ».  Smith,  11  Geo.  539; 
see  West  v.  Coke,  1  Murphy,  191.  In 
Massachusetts,  "  no  amendments  shall  be 
allowed,  as  of  course,  to  a  bill  which  has 
been  sworn  to  by  the  party."  Rule  20,  of 
the  Rules  for  Chancery  Praptice.  And  so, 
generally,  where  the  bill  is  upon  oath, 
there  is  greater  caution  exercised  in  refer- 
ence to  amendments.  Cock  v.  Evans,  9 
Yerger,  287;  Verplanck  v.  Merct.  Ins.  Co., 

I  Edw.  Cli.  46;  Swift  v.  Eckford,  6  Paige, 
22;  Llovd  V.  Brewster,  4  Paige,  538;  Par- 
ker V.  Grant,  1  Jnhn.  Ch.  434 ;  Rogers  «. 
Rogers,  1  Paige,  424;  Whitmarsh  «.  Camp- 
bell, 2  Paige,  67.  And  the  Court  may  re- 
quire the  amendments  to  any  sworn  bill  to 
be  themselves  sworn  to.  Semmes  v.  Boy- 
kin,  27  Geo.  27;  see  Latham  v.  Wiswall,  2 
Ired.  Ch.  294;  McDougaldi).  Dougherty, 

II  Geo.  670.  The  amendments  made  to  a 
sworn  bill  must  be  consistent  with  the 
original  bill;  and  they  must  be  made  with- 
out striking  out  any  part  of  the  original 


bill,  but  by  introducing  a  supplemental 
statement.  Verplanck  v.  Merct.  Ins.  Co  , 
1  Edw.  Ch.  46;  Careys.  Smith,  11  Geo. 
539 ;  Rogers  v.  Rogers,  1  Paige,  424 ;  Whit- 
marsh V.  Campbell,  2  Paige,  67.  An  ap- 
plication to  strike  an  allegation  from  a 
sworn  bill,  or  to  make  {(Iterations  in  it, 
should  be  accompanied  with  affidavits  to 
show  how  the  mistake  occurred.  North 
River  Bank  v.  Rogers,  8  Paige,  648 ;  Whit-- 
marsh »  Campbell,  1  Paige,  67;  Everett  v. 
Winn,  1  Sm.  &  M.  67.  And  the  truth  of 
the  matter  proposed  as  an  amendment 
should  be  sworn  to  in  addition  to  the  jwrat 
upon  the  petition  for  leave  to  amend. 
Rogers  v.  De  Forest,  3  Edw.  Ch.  171.  But 
no  alteration  should  be  made  in  the  orig- 
inal bill  on  file,  but  the  amended  bill  must 
be  engrossed  anew,  and  annexed  to  the 
original.  Layton  v.  Ivans,  1  Green  Ch. 
387. 

2  Attorney-General  v.  Marsh,  16  Sim. 
672;  13  Jur.  317;  and  see  Sharp  v.  Ash- 
ton,  3  V.  &  B.  144;  King  v.  Turner,  5 
Mad.  255;  arid  post,  Chap.  XXXVI.  §  2, 
Injunctions. 

'  Grant  D.  Grant,  5  Russ.  189;  see  post,' 
Chap.  XXXVIII.  §  4,  Ne  exeat  regno. 

*  Clark  V.  Clarke,  13  W.  E.  133,  V.  C. 
W. 

6  Martin  o.  Fust,  8  Sim.  199;  Gonth- 
waite  9.  Rippon,  1  Beav.  54;  Monypenny 
V. ,  1  W.  R.  99,  V.  O.K. 

8  Smith  V.  Dixon,  12  W.  K.  934,  V.  C.  S. 

'  Monypenny  v. ,  ubi  sup. ;  Lon- 
don and  Black.wall  Railway  Company  v. 
The  Limehouse  Board  of  Works,  3  K.  &  J. 
123 ;  Smith  v.  Dixon,  ubi  sup. 
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Where  after  notice  of  motion  for  an  injunction  had  been  served,  a    Ch.  VI.  §  8. 

general  demurrer  to  the  bill  was  allowed,  leave  was  given  to  amend,   '■^ r — =-' 

without  prejudice  to  the  notice  of  motion.^ 

Where  a  defendant  is  in  contempt  for  want  of  answer,  the  Amendment 
plaintiff  will,  if  he  amend  his  bill,  be  considered  to  have,  by  his  f^i^^^scon- 
own  act,  purged  the  defendant's  contempt ;  ^  but  where  a  defend-  tempt  in  not 
ant  has  been  brought  to  the  bar  of  the  Court  for  his  contempt  in       ^ 
not  answering,  and  refuses  or  neglects  to  answer  (not  being  idiot, 
lunatic,   or  of  unsound  mind),  the  Court  may,  upon  motion  or  unless  made 
petition,  of  which  due  notice  has  been  given  personally  to  the  order^reserv- 
defendant,  authorize  the  plaintiff  to  amend  his  bill,  without  such  ingplaintiff's 
amendment  operating  as  a  discharge  of  the  contempt,  or  rendering 
it  necessary  to  proceed  with  the  process  of  contempt  de  novo." 

The  amendment  of  the  bill,  even  for  the  purpose  of  rectifying  Amendment, 
a  clerical  error,  renders  a  previous  order  to  take  the  bill  pro  coiv-  f^^^  bm^oro 
fesso  inoperative : '  unless  the  amendment  was  made  in  pursuance  cmfesso, 
of  an  order,  obtained  under  the  Act  last  referred  to.  inoperative. 

If  the  plaintiff  takes  advantage  of  an  order  to  amend,  so  as  Proceedings, 
entirely  to  change  his  case,  and  to  make  the  bill  a  perfectly  new  ^wiaJil     ' 
one,°  oi  if  the  amendments  introduced  into  the  bill  are  not,  in  amended, 
other  respects,  warranted  by  the  order  to  amend,  the  defendant 
may  move,  on  notice  to  the  plaintiff,  that  the  amended  bill  may 
be  taken  off  the  file,  or  that  the  amendments  may  be  struck  out, 
and  the  record  restored  to  its  original  state  ;  and  that  the  plaintiff 
may  be  ordered  to  pay  the  defendantie  costs  occasioned  by  the  Costs: 
amendment,  and  of  and  consequent  on  the  application,  or  to  place 

1  Rawlings  v.  Lambert,  1  J.  &  H.  458;  brought  a  bill  for  a  rescission  of  the  con- 
and  see  Harding  w.  Tingey,  10  Jur.  N.  S.  tract,  permit  him  to  change  the  prayer  of 
872;  12  W.  R.  703,  V.  C.  K.  his   bill  and  claim  a  specific   execution 

2  Balls.  Etches,  1  R  &  M.  324;  Gray  thereof.  Shields  «.  Barrow,  17  How.  U.  S. 
0.  Campbell,  ib-  323.  130;  Williams  v.  Starke,  2   B.  Mon.  196, 

3  11  Geo.  iV.  &  1  Will.  IV.  c.  36,  §  15,  197.  A  second  mortgagee  of  land  brought 
r.  10;  and  see  post^  Chap.  X.,  Process  io  a  bill  against  the  first  mortgagee^to  re- 
compel,  and  in  default  of  Answer.  deem  the  first  mortgage,  and  the  Court 

^  Weightman  v.  Powell,  2  De  G.  &  S.  postponed  the  plaintiff's  mortgage,  on  ao- 

570 ;  12  Jur.  958.  count  of  misrepresentations  made  by  him, 

5  A  party  under  the  privilege  of  amend-  so  as  to  let  in  and  give  priority  to  a  subse- 

ing,   shall    not    introduce    matter    which  quent  mortgage  of  a  part  of  the  same  land 

would  constitute  a  new  bill.     VerplanckB.  to  the  defendant;   the  Court  refused  to 

Merct.  Ins.  Co.,  1  Edw.  Ch.  46;  Crabb  v-  grant  leave  to  the  plaintiff  tn  amend  hia 

Thomas,  25  Ala.  212;  Lambert  «.  .lones,  bill   for  the  purpose  of  enabling  him  to 

2  P.  &  H.  144;   Shields  v.  Barrow,  17  proceed  under  it  for  the  redemption  of  such 

How.  U.  S.  130;   Fenno  v.   Coulter,   14  subsequent  mortgage.     Piatt  v.   Squire, 

Ark.  (1  Barb.) 39;  Carey  ».  Smith,  11  Geo.  5  Cush.  561.     See  Sanborn  «.  Sanborn,  7 

539;  Sneads).  McCoull,12  How.  U.  S.  407;  Gray,  142;  Lambert  v.  Jones,  2  P.  &  H. 

Hewett  «.   Adams,   50  Maine,  271,  278.  144.    But  in  some  cases  it  has  been  held, 

After  a  decision  upon  a  plea  to  the  juris-'  that  a  plaintiff  who  has  filed  a  bill  for 

(liction,  that  a  bill  in  Equity  between  mem-  specific  performance  of  a  contract  may, 

bers  of  a  manufacturing  corporation  cannot  under  circumstances,  amend  his  bill  and 

be  sustained,  the  Court  will  not  grant  the  pray  for  a  rescission  of  the  contract,  and 

plaintiff  leave  to  amend,  by  averring  that  for  such  other  relief  as  he  may  be  entitled 

the  corporation  had  been  dissolved;  this  to    Parrille.  McKinley,  9  Grattan{Va.),  1; 

being  in  effect  to  make  a  new  and  distinct  Codington  «.  Mott,  1  McCarter   {N.  J.), 

ca-se.  Pratt  a.  Bacon,  10  Pick.  123.  Nor  430;  Hewett  ».  Adams,  60  Maine,  271.  , 
will  the  Court,  where  a  vendee  of  land  has 
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where  plain- 
tiff makes  an 
entirely 
new  case  by 
amendment ; 


or  strikes  out 
•  important 
parts. 


the  defendant  in  the  same  position  with  regard  to  costs  that  he 
would  have  been  in  if  the  plaintiff,  instead  of  amending,  had  dis- 
missed his  original  bill  with  costs,  and  filed  a  new  one.^  Thus, 
where  a  plaintiff  originally  filed  his  bill  against  the  defendant  as 
his  bailiff  or  agent,  in  respect  of  certain  farms,  praying  an  account 
against  him  upon  that  footing,  and  afterwards  upon  an  issue  being 
directed  to  try  whether  the  plaintiff  was  or  was  not  a  mortgagee 
of  such  farms,  and  the  jury  finding  that  he  was,  the  plaintiff 
amended  his  bill  by  stating  the  mortgage,  and  converting  his 
former  prayer  for  relief  into  a  prayer  for  a  foreclosure :  upon  the 
defendant's  moving  that  the  amended  bill  might  be  taken  off  the 
file,  Lord  Eldon  held,  that  the  defendant  was  entitled  to  all  the 
costs  sustained  by  him,  beyond  what  he  would  have  been  put  to  if 
the  bill  had  been  originally  a  bill  for  a  foreclosure,  and  made  an 
order  accordingly:  although,  as  the  amended  bill  had  been  set 
down  for  hearing,  he  did  not  go  the  length  of  ordering  it  to  be 
taken  off  the  file." 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of 
an  order  to  amend,  to  strike  out  a  portion  of  his  bill :  though  he 
does  not  alter  the  nature  of  it,  yet,  if  expenses  have  been  occar 
sioned  to  the  defendant  by  the  part  which  has  been  struck  out, 
which,  in  consequence  of  its  having  been  so  struck  out,  could  not 
be  awarded  to  him  at  the  hearing,  the  Court  will,  upon  motion, 
with  notice,  order  such  costs  to  be  taxed  and  paid  to  the  defend- 
ant.' Thus,  where  a  plaintiff  filed  a  bill  which  was  of  great 
length,  and  prayed  relief  in  a  variety  of  matters,  to  which  the 
defendants  put  in  answers,  which  were  also  of  great  length,  after 
which  the  plaintiff,  by  virtue  of  a  common  order  to  amend,  amend- 
ed his  bill  and  filed  a  new  engrossment,  which  was  very  short,  and 
confined  to  one  only  of  the  objects  of  relief  prayed  by  the  original 
bill :  upon  the  defendants  moving  that  the  order  to  amend  might 
be  discharged,  and  the  bill  dismissed  with  costs,  or  that  the  plain- 
tiff might  pay  to  them  the  costs  of  putting  in  their  answer  to  so 
much  of  the  original  bill  as  did  not  relate  to  the  relief  prayed  by 
the  amended  bill,  Lord  Northington  directed  that  the  order  for 


1  Bullock  V.  Perkins,  1  Dick.  110, 112; 
Dentt).  Wardel,  ib.  339;  Smith  V.  Smith, 
G.  Coop.  141;  Mavor  v.  Dry,  2  S.  &  S. 
113,  116;  Attorney-General  v.  Cooper,  3 
M.  &  C.  258,  262;  1  Jur.  790;  Allen  «. 
Spring,  22  Beav.  61.5;  Thomas  ti.  Bernard, 
1  W.  R.  271,V.  C.K.;  Eagiejj.Le  Breton, 
cited  Seton,  1254;  and  see  Ainslie  v.  Sims, 
17  Beav.  174;  Parker  ».  Nickson,  4  Giff. 
811;  9  Jur.  N.  S.  864;  Barlow  v.  M'Mur- 
ray,  L.  E.  2  Eq.  420,  424;  12  Jur.  N.  S. 
619,  V.  C.  S. ;  Lloyd  ».  Brewster,  4  Paige, 
638.    For  form  of  order  see  Seton,  1253, 


No.  10 ;  and  for  forms  of  notice  of  motion, 
see  Vol.  in. 

2  Smith  V.  Smith,  vhi  sup. ;  and  sea 
Mavor  v.  Dry,  and  Parker  v.  Nickson,  uU 
,mp. ;  see,  however,  Allen  v.  Spring,  ubi 
sup.,  where  such  a  motion  was  refused; 
and  it  seems  it  will  only  be  grunted,  where 
the  case  made  is  entirely  new.  Thomas  v, 
Bernard,  vbi  sup.  The'  defendant  should 
not  enter  into  evidence,  as  to  any  cliarges 
struck  out  by  amendment.  Stewart  «. 
Stewart,  22  Beav.  393. 

'  For  form  of  notice  of  motion,  see  Vol. 
III. 
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amending  the  bill  should  stand,  but  that  the  plaintiff  should  pay 
to  the  defendants  the  further  sum  of  five  pounds,  beyond  the  sum 
of  twenty  shillings  mentioned  in  the  order.^  And  where  a  cause, 
at  the  hearing,  was  ordered  to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  by  adding  parties,  and  the  plaintiff  took  advan- 
tage of  that  order  to  strike  out  several  charges  which  had  neces- 
sarily led  the  defendant  into  the  examination  of  witnesses,  and  to 
add  others,  the  Court,  upon  motion,  ordered  that  part  of  the 
amendment  to  be  discharged,  and  the  plaintiff's  bill  to  be  restored 
to  what  it  was  before :  in  order  that,  at  the  hearing,  the  costs  of 
those  parts  of  the  bill  which  had  been  abandoned  by  the  plaintiff 
might  be  awarded  to  the  defendant.''  Where,  however,  a  bill  was 
filed  for  a  foreclosure  of  a  mortgage  and  for  a  transfer  of  a  sum 
of  stock,  and,  on  the  answer  being  filed,  disclosures  were  made 
which  rendered  it  advisable  to  amend  the  bill  by  striking  out  all 
that  related  to  the  mortgage,  whereby  nearly  one-half  of  the  bill 
and  answer  was  rendered  useless,  ^ir  Lancelot  Shadwell  V.  C. 
refused  to  order,  on  motion,  the  plaintiff  to  pay  the  defendant's 
costs  occasioned  by  the  amendment,  as  it  appeared  that  the  amend- 
ment was  made  under  the  advice  of  counsel,  and  not  for  the  pur- 
pose of  vexation  or  oppression.' 

The  fact  of  an  irregular  amendment  having  been  made,  under 
a  common  order  to  amend,  wiU  not  be  a  sufficient  reason  for 
ordering  the  bill  to  be  taken  off  the  file,  if  the  record  can  be 
restored  to  the  state  in  which  it  was  befbre  such  irregular  amend- 
ment was  made.* 


Ch.  VI.  §  8. 
• Y ■ 


1  Dent ».  Wardel,  1  Dick.  339. 

2  Bullock  V.  Perkins,  1  Dick.  110;  and 
see  Strickland  v.  Strickland.  3  Beav.  242; 
Leather  Cloth  Company  u.Bressey,  3  Giff. 
474,  494;  8  Jur.  S.  S.  425,  429. 


8  Monck  V.  Earl  of  Tankerville,  10  Sim. 
284;  3  Jur.  1167. 

^  Attorney-General  v.  Cooper,  3  M.  & 
C.  258,  262;  1  Jur.  790;  and  see  Ainslieu. 
Sims,  17  Beav.  174. 


Amended  bill 
not  ordered 
to  be  taken 
off  the  file,  if 
the  record 
can  be  re- 
stored to  its 
former  state. 


CHAPTER  VII. 

PROCESS  BT  SERVICE  OF  A  COPT  OF  THE  BILL  ON  FORMAL 
DEFENDANTS,  AND  PROCEEDINGS  BT  SERVICE  OF  NOTICE 
OF  THE  DECREE. 

Section  I. — Process  by  service  of  a  Copy  of  the  SiU  on  formal 

Defendants. 

Whatdefend-       As  soon  as  the  bill  has  been  filed,  the  plaintiff  may  proceed  to 

be^erved  ""*  bring  before  the  Court  the  proposed  defendants  to  the  suit.    We 

with  the  ordi-  have  seen,  however,  that  the  plaintiff  is  enabled,  as  against  certain 

nary  process,    f^j^j^^j  parties,  to  dispense  with  the  ordinary  process  of  the  Court, 

upon  serving  them  with  a  copy  of  the  bill  under  the  General  Order,* 

and  thereupon,  in  the  event  of  their  not  voluntarily  appearing  after 

such  service,  to  proceed,  without  further  attention  to  their  rights 

or  interests ;  and  that  in  certain  other  cases,  the  plaintiff  may  file 

his  bill,  and  obtain  a  decree  against  some  or  one  of  the  persons 

who  were  formerly  necessary  parties,  upon  serving  the  others  with 

notice  of  the  decree  that  has  been  made.^    It  will  be  convenient, 

therefore,  to  consider,  in  the  first  place,  the  mode  of  proceeding 

where  parties  are  served  with  copies  of  the  bill  under  the  General 

Order,  or  with  notice  of  the  decree,  and  then  the  ordinary  process 

against  other  defendants. 

Serving  copy       Where  no  account,  payment,  conveyance,  or  other  direct  relief 

pereon™        i^  sought  against  a  party  to  a  suit,  it  is  not  necessary  for  the  plain- 

against  tiff  to  require  such  party,  not  being  an  infant,  to  appear  to  the  bill ; 

direct  relief     ^^^^  ^^e  plaintiff  may  serve  such  party,  not  being  an  infant,  with  a 

prayed.  <jopy  gf  the  bill,  whether  the  same  be  an  original,  or  amended,  or 

supplemental  bill,°  without  any  indorsement  requiring  such  party 

to  appear  thereto  ;  and  such  bill,  as  against  such  party,  must  pray 

that  such  party,  upon  being  served  with  a  copy  of  the  bill,  may  be 

bound  by  all  the  proceedings  in  the  cause.*    But  the  plaintiff  may, 

nevertheless,  require  a  party  against  whom  no  account,  payment, 

conveyance,  or  other  direct  relief  is  sought,  to  appear  to  the  bill, 

1  Ord.  X.  11 ;  (imJe,  Chap.  V.,  Parties.  s  This  includes   a  bill  of  revivor  and 

_.    1,^  °'.  ^^  ^'°-  ''■  ^^1  §  *2i  ante,  Chap.       supplement;  Walootu.Walcot,  lOBeav.  20. 
v.,  Partiei.  i  For  form  of  prayer,  see  Vol.  III. 
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and  may  prosecute  the  suit  against  such  party  in  the  ordinary  way, 
if  he  shall  think  fit.^ 

This  Order  does  not  authorize  service  of  the  copy  of  the  bill  on 
a  defendant  out  of  the  jurisdiction ;  ^  and  if  a  party  served  dies 
before  the  hearing,  his  personal  representative  cannot  be  brought 
before  the  Court  by  order  of  revivor,  but  an  orginal  bill  must  be 
filed  against  him.' 

If  the  bill  is  amended  after  service,  a  copy  of  the  amended  bill 
must  also  be  served ;  *  and  if  a  bill  of  revivor  and  supplement,  or  a 
supplemental  bill  is  filed,  it  must  be  served  also ;  ^  and  so,  it  is  con- 
ceived, must  a  supplemental  statement. 

A  plaintifi",  availing  himself  of  the  course  of  proceeding  intro- 
duced by  this  Order,  must  serve  a  plain,  unstamped,  and  unsealed 
copy  of  the  bill,^  without  any  indorsement  thereon  requiring  the 
party  to  appear  thereto,  upon  each  of  the  defendants  to  be  served  : 
either  personally,  or  by  leaving  the  same  with  his  servant  or  some 
member  of  his  family  at  his  dwelling-house,  or  usual  place  of 
abode.' 

In  the  case  of  a  husband  and  wife,  where  the  suit  does  not 
relate  to  the  separate  estate  of  the  wife,^  service  upon  the  husband 
alone  is  sufficient ; '  but  where  it  relates  to  her  separate  estate,  or 
they  are  living  apart,  a  copy  must  be  served  upon  or  for  each." 

The  service  must  bp  within  twelve  weeks  from  the  filing  of  the 
bill,"  unless  the  Court  shall  give  leave  to  make  such  service  after 
that  time.^^  Such  leave  must  be  applied  for  by  motion,  vnthout 
notice,^'  and  the  application  must  be  supported  by  affidavits  ex- 
plaining the  cause  of  the  delay.^^  It  seems  that  substituted  ser- 
vice will  not  be  ordered.^^ 

Where  a  plaintiff  serves  a  defendant  with  a  copy  of  the  bill 
under  this  Order,  he  must  cause  a  memorandum  of  such  service,^° 


Ch.  VII.  §  1. 


Inapplicable 
to  defendants 
out  of  the 
jurisdiction. 


Amended  or 
supplemental 
bill  must  be 
served,  and, 


1  Ord.  IX.  11.  The  54th  Equity  Rule  of 
the  United  States  Courts  is  similar.  As  to 
the  effect  of  this  Order  between  co-defend- 
ants, see  Boyd  v.  Moyle,  2  Coll.  316,  321, 
323. 

2  Lorton  v.  Kingston,  2  M'N.  &  G.  139. 
This  case  was  before  the  15  &  16  Vic.  o.  86, 
but  it  would  appear  still  to  apply;  power 
to  serve  the  bill  out  of  the  jurisdiction 


being  confined  to  the  copy  served  under 
that  Act;  see  Penfold  «.  Ke"  "  "'  " 
.286,V.  C.  K. 


s  Hardy  v.  Hull,  14  Sim.  21 ;  8  Jur.  609. 
The  reason  is,  that  he  has  not  appeared ; 
see  also  Crowfoot  v.  Mander,  9  Sim.-  396 ; 
Edington  v.  Banham,  2  Coll.  619;- Bland 
V.  Davison,  21  Beav.  312. 
•  1  Ord.  X.  11;  Anon.,  1  De  G.  &  S.  321; 
Vincent  ».  "Watts,  3  M'N.  &  G.  248; 
Braithwaite's  Pr.  515. 

6  Ord.  X.  11;  Walcottj.  Walcot,10Beav. 
20. 

6  Where  a  printed  bill  has  been  filed,  a 
printed  copy  will  of  course  be  served. 


'  Braithwaite's  Pr.  31;  Ord.  X.  1;  the 
member  of  the  family  should  be  an  inmate 
of  the  defendant's  house.  Edgsou  v.  Edg- 
son,  3  De  G.  &  S.  629. 

8  Salmon  v.  Green,  8  Beav.  457. 

'  Kent  V.  Jacobs,  5  Beav.  48. 

l»  Braithwaite's  Pr.  516. 

11  Ord.  X.  17. 

12  Ord.  X.  17,  18;  Horry  v.  Calder,  7 
Beav.  565 ;  Bell  v.  Hastings,  ib.  592.  The 
defendant  need  not  be  seryed  with  the 
Order  enlarging  the  time.  Fenton  v.  Clay- 
ton, 15  Sim.  82.  Where  a  formal  defend- 
ant came  within  the  jurisdiction  after 
decree,  and  after  the  twelve  weeks,  leave 
was  refused.  Penfold  v.  Kelly,  12  W.  K. 
286,  V.  C.  K. 

w  Ord.  X.  18.  For  forms  of  motion  pa- 
per, see  Vol.  III. 

"  See  Horrv  v.  Calder,  7  Beav.  685 ;  BeU 
V,  Hastings,  ib.  692. 

15  Thomas  v.  Selby,  9  Beav.  194. 

1°  For  form  of  memorandum,  see  Vol. 
lU. 
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Enter^pg 
memoran- 
dum of 
service : 


430 


FORMAL  DEFENDANTS. NOTICE  OF  THE  DECEEE. 


Ch.  Tn.  §  1. 
s. , ' 

Motion  for  or- 
der to  enter; 


Proof 
required. 


Where  case 
an  improper 
one  for 


Misnomer, 
how  cured. 


Where 
service  out 
of  time. 


and  of  the  time  when  it  was  effected,  to  be  entered  in  the  Record 
and  Writ  Clerks'  Office.  An  order  authorizing  such  entry  to  be 
made  is  necessary,  and  may  be  obtained  on  motion,^  without  notice, 
upon  the  Court  being  satisfied  of  a  copy  of  the  bill  having  beeii 
served,  and  of  the  time  when  the  service  was  made.^ 

There  have  been  several  cases  concerning  the  extent  of  informal 
tion  demanded  by  the  Court,  upon  motions  of  this  description; 
but  the  result  seems  to  be,  that  no  further  proof  is  absolutely  nec- 
essary than  what  is  pointed  out  by  the  Order  itself,  namely,  proof 
by  affidavit,  first,  that  due  service  has  been  effected  upon  each  of 
the  defendants  of  a  dopy  of  the  bill,  sworn  to  be  a  true  copy  of  the 
bill  itself;  secondly,  of  the  time  and  place  when  and  where  such 
service  was  made,  so  that  the  Court  may  know  that  it  has  been 
effected  within  the  jurisdiction.*  Where  a  party  served  with  a 
copy  of  the  bill  had  subsequently  appeared,  it  was  considered  an 
admission  of  due  service,  and  no  further  evidence  was  required;* 
and  in  such  a  case,  a  memorandum  of  service  need  not  be  entered.^ 
Proof  has,  in  some  cases,  been  required  that  the  person  upon  whom 
such  service  was  made  was  not  an  infant,,  and  that  the  bill  did  not 
pray  an  account,  payment,  conveyance,  or  other  direct  relief  against 
such  person;"  but  the  terms  of  the  Order  do  not  seem  to  render 
it  necessary  that  these  facts  should  be  established  upon  the  motion, 
and  the  later  cases  are  against  the  necessity  for  giving  proof  of 
them.' 

The  plaintiff  would  seem  to  take  the  Order  at  his  own  risk ;  and 
if  the  case  be  one  in  which  he  is  not  entitled  to  proceed  in  this 
manner,  the  whole  process  would  be  nugatory,  and  the  defendant 
would  not  be  bound  by  any  of  the  proceedings  in  the  cause.* 

Where  the  defendant,  who  had  been  served,  was  misnamed  in 
the  bill,  leave  was  given  to  enter  the  memorandum,  on  production 
of  an  affidavit  showing  that  the  person  served  was  the  same  person 
as  the  person  referred  to  in  the  memorandum  of  service;'  and 
where  the  copy  of  the  bill  had  been  served  after  the  expiration  of 
the  twelve  weeks,  without  an  order  enlarging  the  time  being  ob- 


1  For  form  of  motion  paper,  see  Vol.  III. 

2  Ord.  X.  12.  Memorandum  of  service 
ordered  tube  entered  on  defendnnt's  ac- 
knowledgment of  having  received  the  bill 
by  post.  Burton  ».  Shaw,  10  L.  T.  N.  S. 
292,  V.  C.  W. 

8  Warren  v.'  Postlethwaite,  1  Coll.  171; 
8  Jur.  282;  and  see  llaigh  v.  Dixon,  1  Y. 
&  C.  C.  C.  180.  For  form  of  affidavit,  see 
Vol.  III. 

*  Maude  v.  Copeland,  1  Coll.  605. 

'  Attornej'-General  v.  Donnington  Hos- 
pital, 12  Beav.  651. 

6  Goodwin  v.  Bell,  1  Y.  &  C.  C.  C.  181; 
Haigh  V.  Dixon,  ib.  180;  Davis  v.  Prout,  6 
Beav.  102. 


7  Sherwood  v.  Rivers,  2  Y.  &  C.  C.  C. 
166;  7  Jur.  78;  Mawhood  v.  Labouctiere, 
12  Sim.  862;  Anon.,  1  Hare,  317,  n.;  Welch 
V.  Welch,  ib.  693;  6  Jur.  599;  Hudson  ». 
Dungworth,  3  Hare,  608;  8  Jur.  1024; 
Jones  V.  Skipwith,  8  Beav.  127.  There 
can  be  no  doubt,  that  the  Court  would  now 
act,  as  to  the  question  of  the  praver,  on  an 
inspection  of  a  print  of  the  bill^  as  it  ap- 
pears it  would  have  done  on  an  inspection 
of  an  office  copy  in  Davis  v.  Prout,  6  Beav. 
102,  if  one  hau'been  in  Court. 

8  Marke  v.  Locke,  2  Y.  &  C.  C.  C.  500, 
506;  Boreham  v.  Bignall,  4  Hare,  633;  7 
Jur.  528. 

»  Witham  v.  Salvin,  16  Jur.  420,  M.  K. 
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tained,  leave  was  given  to  enter  a  memorandum  of  service,  on  the 
defendant  served  appearing  and  consenting.'' 

The  Order  ^  merely  confers  upon  the  plaintiff  the  privilege  of 
adopting  this  course ;  but  it  is  not  obligatory  upon  him,  and  he 
may,  if  he  thinks  fit,  compel  such  parties  to  appear,  and  in  other 
respects  prosecute  his  suit  against  them  in  the  ordinary  manner. 
The  costs  occasioned  by  such  a  course  must,  howevfer,  be  paid  by 
the  plaintiff,  unless  the  Court  shall  otherwise  direct.^ 

The  question  to  what  parties  the  Order  applies  has  fi-equently 
arisen ;  but  it  is  not  possible  to  deduce  from  the  cases  any  clear 
rule  upon  the  subject :  though  it  appears  that  it  is  not,  in  general, 
considered  as  applicable,  where  the  interest  of  the  defendant  is  ad- 
verse to  that  of  the  plaintiff,  even*though  no  further  relief  is  sought 
against  the  defendant  than  the  binding  of  his  rights  by  a  decree. 
The  alterations  in  the  practice  of  the  Court,*  have  rendered  pro- 
ceedings under  the  Order  we  are  now  considering  of  comparatively 
rare  occurrence ;  and  it  is  not,  therefore,  desirable  to  refer  in  detail 
to  the  cases  which  have  occurred ;  but  they  are  collected  in  the 
note.'  It  may  be  mentioned,  however,  that  it  has  been  held,  that 
the  Order  does  not  apply  to  the  Attorney-General ; "  and  it  seems 
that  it  does  not  apply  to  a  person  of  unsound  mind.' 

If  the  motion  for  leave  to  enter  a  memorandum  of  service  be 
granted,  the  Order  made  upon  the  motion  must  be  drawn  up,  passed, 
and  entered ;  and  should  then  be  left  with  the  Record  and  Writ 
Clerk  in  whose  division  the  cause  is.'  The  memorandum  is  then 
entered  by  him  in  his  cause  book,  and  the  order  is  returned  to  the 
solicitor,  with  an  indorsement  upon  it  to  show  that  the  memoran- 
dum has  been  entered.'  The  Order  should  be  kept  for  the  purpose 
of  production  at  the  hearing  of  the  cause,'"  and  on  bespeaking  the 
decree  or  order ;  "  and  at  any  other  period  of  the  cause,  when  the 
regularity  of  the  service  and  the  entry  of  the  memorandum  are 
required  to  be  established.  The  memorandum  must  be  entered, 
before  a  certificate  to  set  down  the  cause  can  be  granted  ;  '^  and  a 
certificate  that  no  appearance  has  been  entered  by  the  defendant, 


Ch.  VIL  §  1. 
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Order  not 
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Order 
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Inapplicable 
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1  Tugwell  V.  Hooper,  10  Beav.  19. 

2  Ord.  X.  11. 

8  Ord.  XL.  16 ;  Abram  v.  Ward,  6  Hare, 
165,  170. 

<  Ante,  Cliap.  V.,  Parties. 

6  Marke  v.  Locke,  2  Y.  &  C.  C.  C.  500; 
Duncombe  v.  Levy,  5  Hare,  232,  236;  11 
Jur.  262;  Davis  i).  Davis,  4  Hare,  389,391; 
Powell  V.  Cockerell,  ib.  657;  Abram  ». 
Ward,  ubi  sup. ;  Lloyd  v.  Lloyd,  1  Y.  &  C. 
C.  C.  Ibl;  6  Jur.  162;  Clarke  v.  Tipping, 
9  Beav.  2S4,  292;  Jcihnson  v.  Tucker,  15 
Sim.  485;  11  Jur.  382;  Barklay  v.  Lord 
Keay,  2  Have,  306,  309 ;  Knight  v.  Caw- 
thron,   1  De  G.   &  S.  714;    12  Jur.  33; 


Adams  v.  Paynter,  1  Coll.  530,  532 ;  8  Jur. 
1063;  Gaunt  v.  Johnson,  7  Hare,  154;  12 
Jur.  1067;  Lewellin  v.  Cobbold,  17  Jur. 
1111,  V.  C.  S. 

6  Cliristophcr  v.  Cleghorn,  8  Beav.  314. 

7  Pemberton  v,  Langinore,  ib.  166. 

8  For  lorm  of  order,  see  Seton,  1244, 
No.  3. 

8  Braithwaite's  Pr.  516;  no  fee  is  pay- 
able, ib.  517.  for  form  of  indorsement,  see 
Vol.  HL 

l»  Carter  o.  Bentall,  12  L.  J.  Ch.  369, 
M.  K. 

11  Reg.  Eegul.  15  March,  1860,  r.  24. 

12  Braithwaite's  Pr.  516. 
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On  appear- 
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must  be  left  with  the  Regi8ti*ar,  on  bespeaking  the  decree  or  order 
made  at  the  hearing,"^  when  the  defendant  has  not  appeared. 

A  party  so  served  with  a  copy  of  the  bill,  may,  if  he  desires  the 
suit  to  be  prosecuted  against  himself  in  the  ordinai-y  way,  enter  an 
appearance  for  himself  in  the  common  form ;  ^  and  in  such  case, 
the  plaintiff  must  proceed  against  such  defendant  in  the  ordinary 
way ;  but  the  costs  occasioned  thereby  must  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct.'  A  party  so 
served  may  also,  if  he  is  desirous  of  being  served  with  a  notice  of 
the  proceedings  in  the  cause,  but  not  of  otherwise  having  the  suit 
prosecuted  against  himself,  enter  a  special  appearance  in  the  fol- 
lowing form :  "  A.  B.  appears  to  the  bill  for  the  purpose  of  being 
served  with  notice  of  all  proceedings  •therein."  In  this  case,  he 
must  be  served  with  notice  of  all  proceedings  in  the  cause,  and  he 
is  entitled  to  appear  upon  them,  but  he  will  have  to  pay  the  costs 
occasioned  thereby,  unless  the  Court  shall  otherwise  direct.*  The 
notices  to  be  given  under  this  rule,  must  give  the  defendant  the 
same  length  of  ndtice  as  if  he  were  proceeded  against  in  the  ordi- 
nary way.* 

Such  common  or  special  appearances  may  be  entered  within 
twelve  days  after  service  of  a  copy  of  the  bill ;  but  they  cannot  be 
entered  afterwards  without  leave  of  the  Court,  to  be  obtained  on 
notice  to  the  plaintiff;  and  terms  may  be  imposed  by  the  Court 
on  such  an  application.* 

If  the  defendant  does  not  enter  an  appearance  within  twelve 
days,  the  plaintiff  may  proceed  in  the  cause  as  if  the  person  served 
were  not  a  party ;  and  the  defendant  will  be  bound  by  all  the  pro- 
ceedings, in  the  same  manner  as  if  he  had  appeared  and  answered ; ' 
and  if  he  appears,  after  the  expiration  of  the  twelve  days,  he  will 
be  bound  by  all  proceedings  prior  to  such  appearance.'  An  appli- 
cation for  leave  to  enter  an  appearance,  without  being  bound  by 
prior  proceedings,  has  been  refused.^ 


Section  II.  —  Proceedings  hy  Service  of  Notice  of  the  Decree. 


Serving 
parties  with 
notice  of 
the  decree : 
statutory 
provision. 


The  practice  of  serving,  with  notice  of  the  decree,  persons  who 
are  not  named  as  parties  on  the  record,  was  introduced  by  the  42d 
section  of  the  Chancery  Amendment  Act  of  1852.^°    Under  the 


1  Eeg.  Eegul.  15  March,  1860,  r.  24. 

2  See  post,  Chap.  XIII.,  Appearance. 
8  Ord.  X.  14. 

4  Ord.  X.  IB. 

«  Wilton  V.  Rumball,  14  Sim.  66;  8  Jar. 
236. 

«  Ord.  X.  16;  Eigby  D.  Strangways,  10 
Jur.  998,  v.  C.  E.    For  form  of  order  in 


such  case,  see  Seton,  1249,  No   5 ;  and  for 
form  of  notice  of  motion,  see  Vol.  III. 

7  Ord.   X.   13;   Powell  «.  Cockerel!,  4 
Hare,  557,  565. 

8  Ord.  X.  16. 

9  Boreham  «.  Bignall,  4  Hare,  633. 
l»  16  &  16  Vic.  c.  86. 
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provisions  of  that  section :  (1.)  Any  residuary  legatee  or  next  of 
kin  may,  witliout  serving  the  remaining  residuary  legatees  or  next 
of  kin,  have  a  decree  for  the  administration  of  the  personal  estate 
of  a  deceased  person.^  (2.)  Any  legatee  interested  in  a  legacy 
charged  upon  real  estate,  and  any  person  interested  in  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  may,  without  serving  any 
other  legatee  or  person  interested  in  the  proceeds  of  the  estate, 
have  a  decree  for  the  administration  of  the  estate  of  a  deceased 
person.^  (3.)  Any  residuary  devisee  or  heir  may,  without  serving 
any  co-residuary  devisee  or  co-heir,  have  the  Uke  decree.*  (4.)  Any 
one  of  several  cestui  que.  trusts  under  any  deed  or  instrument  may, 
without  serving  any  other  of  such  cestui  que  trusts,  have  a  decree 
for  the  execution  of  the  trusts  of  the  deed  or  instrument;*  (5.) 
In  all  cases  of  suits  for  the  protection  of  property  pending  litiga^ 
tion,  and  in  all  xsases  in  the  nature  of  waste,  one  person  may  sue 
on  behalf  of  himself  and  of  aU  persons  having  the  same  interest.^ 
(6.)  Any  executor,  administrator,  or  trustee  may  obtain  a  decree 
against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for  the  ad- 
ministration of  the  estate,  or  the  execution  of  the  trusts.*  In  all 
the  above  cases,  the  persons  who,  accordiag  to  the  former  practice 
of  the  Court,  were  necessary  parties,  may  be  served  with  notice  of 
the  decree ;  and  after  such  notice  shall  be  bound  by  the  proceed- 
ings, in  the  same  manner  as  if  they  had  been  originally  made  par- 
ties to  the  suit.' 

The  notice  of  the  decree  must  be  served  personally,  unless 
otherwise  directed;  and  where  a  husband  and  wife  have  to  be 
served,  the  notice  must  be  served  on  each,  personally,  notwith- 
standing that  the  suit  does  not  relate  to  the  wife's  separate 
estate,  and  that  they  are  residing  together;  but  the  Court  or 
Judge  will,  on  a  proper  case  being  made,  dispense  with  personal 
service.^ 

Unlike  the  course  of  proceeding  by  service  of  a  copy  of  the  bill 
under  the  General  Order,  referred  to  in  the  preceding  section,  the 
process  by  service  of  notice  of  the  decree    applies  to  infants. 


Ch.  vii.  §  2. 


1  15  &  16  Vic.  li.  86,  §  i2,r.  1;  ante,  pp. 
217, 234, 237, 238.  Where  a  residuary  lega- 
tee, who  had  been  served  with  notice  of  the 
decree,  settled  her  interest,  the  notice  was 
directed  to  be  re-served  on  the  trustee. 
White  V.  Steward,  1  W.  N.  83,  M.  E. 

2  Kule2;  amie,  pp.  218,  225. 
a  Rule  3 ;  ante,  p.  218. 

i  Rule  4;  am(e,  p.  226. 

5  Kale  5;  arate,  p.  244. 

6  Rule  6 ;  rnUe,,  •f.'iSA.  In  all  the  above 
cases,  the  Court,  if  it  shall  see  fit,  may 
require  any  other  person  to  be  made  a 
party  to  the  suit,  and  may  give  the  conduct 
of  tiie  suit  to  such  person  as  it  may  deem 
proper,  and  may  make  such  order  in  any 

VOL.  I.  28 


particular  case  as  it  may  deem  just  for 
placing  the  defendant  on  the  record  on  the 
same  looting  in  regard  to  costs  as  other 
parties  having  a  common  interest  with  him 
m  the  matters  in  question.  Rule  7.  By 
Rule  9,  trustees  represent  beneficiaries  in 
certain  cases;  see  anie,,  pp.  212,  222,  228. 
256,257. 

'  Rule  8;  omJe,  pp.  190,  191  217,  218, 
225.  It  is  improper  to  serve,  under  these 
provisions,  notice  of  the  decree  ou  any 
other  persons  than  those  specified  in  15  & 
16  Vic.  c.  86,  §  43 ;  Golyer  d.  Colyer,  9  Jur. 
N.  S.  294,  V.  C.  K.;  and  see  Knight  v. 
Pocock,  24  Beav.  436;  4  Jur.  J^.  S.  197. 

8  Braithwaite's  Pr.  620,  521. 


Notice  to  be 
served  per- 
sonally ; 
but  personal 
service  may 
be  dispensed 
with. 


In  the  case  of 
infants,  per- 
sons of  tm- 
sound  mind, 
and  parties 


434 


FOEMAL  DEFENDANTS. NOTICE  OF  THE  DECREE. 


ch.  vn.  §  2. 

' Y 

out  of  the 
jurisdiction, 
special  order 
necessary. 


Summons  for 
directions  of 
Judge  as  to 
manner  of 
service : 

on  in&nts, 


on  persons 
of  unsound 
mind,  not  so 
found. 


Service  must 
be  strictly 
according  to 
directions  of 
judge. 


Order  to 
serve  out  of 
the  jurisdic- 
tion. 

Judge  majr 
dispense  with 
service,  or  di- 
rect substitu- 
ted or  special 
service. 


persons  of  unsound  mind  not  so  found  by  inquisition,  and  persons 
out  of  the  jurisdiction ;  ^  but  in  the  case  of  infants,  or  persons 
of  unsound  mind  not  so  found  by  inquisition,  the  notice  is  to 
be  served  upon  such  person,  and  in  such  manner,  as  the  Judge 
shall  direct ;  ^  and  an  order  is  necessary  for  leave  to  serve  a  person 
out  of  the  jurisdiction.' 

The  application  for  the. direction  of  the  Judge,  as  to  the  manner 
of  serving  notice  of  the  decree  on  infants,  and  persons  of  unsound 
mind  not  so  found  by  inquisition,  should  be  made  by  summons 
ex  parte' ;^  and  must  be  supported  by  alfHdavit  showing,  as  far 
as  the  applicant  is  able:  (1.)  With  respect  to  infants:  The  ages 
of  the  infants ;  whether  they  have  any  parents  or  testamentary 
guardians,  or  guardians  appointed  by  the  Court  of  Chancery; 
where,  and  under  whose  care,  the  infants  are  residing ;  at  whose 
expense  they  are  maintained,  and,  in  case  they  have  no  father  or 
guardian,  who  are  their  nearest  relations;  and  that  the  parents, 
guardians,  relations,  or  persons  on  whom  it  is  proposed  to  serve 
the  notice,  have  no  interest  in  the  matters  in  question,  or,  if 
they  have,  the  nature  of  such  interest,  and  that  it  is  not  adverse 
to  the  interest  of  the  infants.  (2.)  With  respect  to  persons 
of  unsound  mind  not  found  so  by  inquisition :  Where,  and  under 
whose  care,  such  persons  are  residing,  and  at  whose  expense  they 
are  maintained ;  who  are  their  nearest  relations ;  and  that  such 
relations,  or  persons,  upon  whom  it  is  proposed  to  serve  the  notice, 
have  no  interest  in  the  matters  in  question,  or,  if  they  have,  the 
nature  of  such  interest,  and  that  it  is  not  adverse  to  the  interest 
of  the  persons  of  unsound  mind.' 

The  order  on  the  summons  is  drawn  up  by  the  Registrar ;  and 
the  service  must  be  effected  in  strict  accordance  with  the  direc- ' 
tions  contained  in  the  order;  and  copy  of  such  order  must  also 
be  served,  at  the  time  of  serving  the  notice  of  the  decree.'^ 

An  order  to  serve  notice  of  a  decree  on  a  person  out  of  the 
jurisdiction  may  be  obtained  on  an  ex  parte  summons,  supported 
by  affidavit  showing  the  nature  of  his  interest  in  the  suit,  and  the 
place  or  country  where  he  is  supposed  to  be  residing.' 

The  Judge  in  Chambers  will  not,  in  general,  in  the  first 
instance,  direct  upon  whom  the  notice  of  the  decree  is  to  be 
served ; '  but  he  will  entertain  an  application  to  dispense  with  the 
service  upon  any  person  as  to  whom  it  appears  that,  from  absence, 
or  other  sufficient  cause,  it  ought  to  be  dispensed  with,  or  cannot 


1  Chalmers  v.  Laurie,  10  Hare  Ap.  27 ; 
1  W.  R.  265;  Clarke  i).  Clarke,  9  Hare, 
Ap.  13,  marginal  note;  1  W.  R.  48; 
Strong  V.  Moore,  22  L.  J.  Ch.  917,  M.  R. 

2  Ord.  VII.  5. 

2  See  Strong  v.  Moore,  vhi  sup. 

*  For  forms  of  summons,  see  Vol.  III. 


6  Eegul.  8  Aug.,  18B7,  i.  7;  for  forms  of 
afiSdavit,  see  Vol,  III. 

a  Braithwaite's  Pr.  523 ;  see  Seton,  1212. 

'  For  forms  of  summons,  and  affidavit 
in  support,  see  Vol.  III. 

8  See,  however,  De  Balinhard  v.  Bul- 
lock, 9  Hare  Ap.  13. 
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be  made ;  ^   or  to  substitute  service,  or  give  notice  by  advertise-  Ch.  VII.  §  2. 

ment  or  otherwise,  in  lieu  of  such  service.^    The  party  having   ' ^ ' 

the  prosecution  of  the  decree  should,  therefore,  in  the  first  place, 
consider  -what  persons  not  named  on  the  record  ought,  under  the 
provisions  of  the  Chancery  Amendment  Act  of  1852,°  to  be 
served  with  notice  of  the  decree.  On  this  subject,  he  is  referred 
to  the  former  part  of  this  treatise.*  He  should  then  consider 
whether  the  circumstances  of  the  case,  and  the  nature  of  their 
interest  in  the  suit,  are  such  as  will  justify  an  application  to  the 
Judge  to  dispense  with  service  on  any  of  them ;  or  to  sanction 
some  special  mode  of  service:  as,  on  one  or  more  for  all' the 
members  of  a  class,  or  by  public  advertisement,  or  through  the 
post,  or  on  a  substitute.  An  application  of  this  description  to 
the  Judge  is  usually  required  to  be  made  by  an  ex  parte  sum- 
mons,°  supported  by  evidence  of  the  facts  on  which  it  is  founded ; 
and  where  a  special  mode  of  service  is  directed,  an  order  is 
ordinarily  drawn  up  by  the  Registrar,  which  will  contain  a  direc- 
tion that  a  copy  of  it  shall  be  served  with  the  notice.  Where 
service  is  dispensed  with,  an  order  to  that  effect  is  not  usually 
drawn  up ;  °  but  the  fact  is  stated  in  the  Chief  Clerk's  certificate 
of  the  result  of  the  proceedings. 

If  service  through  the  post  is  sanctioned,  and  no  special  Service  by- 
directions  are  given  as  to  the  mode  of  authenticating  such  service,  Pv^'i-^°r/"' 
it  seems  advisable  to  enclose  the  notice  in  a  letter  addressed  to  the 
person  to  be  served,'  and  to  request  him  to  acknowledge,  through 
the  post,  the  receipt  of  the  notice  ;  and  it  would  be  well  to  enclose 
a  form  of  acknowledgment  for  signature.'  The  service,  in  this 
case,  will  be  deemed  to  have  been  effected  at  the  date  of  the  letter 
of  acknowledgment.^ 

The  Judge  will,  usually,  proceed  to  give  his  directions  as  to  the  where  decree 
manner  in  which  the  decree  is  to  be  prosecuted,  notwithstanding  may  bem-ose- 
evidence  is  not  adduced  to  satisfy  him  that  all  proper  parties  have  service  of 
been  served  with  notice."    Indeed,  it  not  unfrequently  happens,  ™ti'=6Qfit. 
that  the  persons  to  be  served  cannot  be  known  till  some  of  the 
inquiries  under  the  decree  have  been  prosecuted  at  Chambers :  as 
where  the  members  constituting  a  class  of  residuary  legatees,  or 
next  of  kin,  have  to  be  ascertained;  and  by  directions  being  ob- 
tained for  insertion  of   advertisements  for  creditors  and  other 
claimants  to  come  in,  and  for  the  accounts  to  be  brought  in,  and 
the  inquiries  answered,  before  these   class  inquiries  are  entered 

1  IVid.;  Ord.  XXXV.  18.  6  But  is  sometimes;  see  Gavin  !).  Os- 

2  Ord.  XXXV.  18;  for  form  of  summons       borne,  cited  Seton,  1213. 

in  such  case,  see  Vol.  III.  '  For  form  of  letter,  see  Vol.  III. 

3  15  &  16  Vie.  c.  86,  §  42,  rr.  1-8.  s  For  forms  of  acknowledgment  and  affi- 
*  See  ante,  pp.  216-218,  225,  226,  244.           davit  of  service,  see  Vol.  III. 

5  For  a  form,  see  Vol.  III.  «  Braithwaite's  Pr.  522. 

10  See  Ord.  XXXV.  16. 
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upon,  much  time  in  prosecuting  the  decree  may  be  saved,  without 
prejudicing  persons  who  may  be  subsequently  served  with  notice 
of  the  decree,  and  obtain  orders  to  attend  the  proceedings. 

The  notice  of  the  decree  must  be  entitled  in  the  cause ;  and  a 
memorandum  must  be  indorsed  thereon,  giving  the  person  served 
notice  that  from  the  time  of  service  he  will  be  bound  by  the 
proceedings  in  the  cause,  in  the  same  manner  as  if  he  had  been 
originally  made  a  party ;  and  that  he  may,  by  an  order  of  course, 
have  liberty  to  attend  the  proceedings,  and  may,  within  one  month 
after  service,  apply  to  the  Court  to  add  to  the  decree.* 

Service  of  a  copy  of  the  decree  is  regarded  as  service  of  notice 
of  the  decree ;  but  the  copy  must  be  indorsed  in  like  manner  as  a 
notice.'' 

When  any  party  has  been  served  with  notice  of  a  decree,  a 
memorandum  of  service  must,  upon  proof  by  affidavit  that  the 
service  has  been  duly  effected,  be  entered  in  the  office  of  the 
Clerks  of  Records  and  Writs." 

When  it  appears  by  the  affidavit  that  the  service  has  not  been 
effected  in  accordance  with  the  ordinary  practice  in  these  cases, 
and  the  Record  and  Writ  Clerk  refuses,  in  consequence,  to  enter 
a  memorandum  of  service  thereon,  the  plaintiff  may  instruct 
counsel  to  apply  to  the  Court,  ex  parte,  for  its  sanction  to  the 
memorandum  being  entered ;  or,  where  directions  for  the  service 
have  been  given  at  Chambers,  or  the  service  is  required  for  the 
purpose  of  proceedings  pending  there,  the  application  should  be 
made  at  Chambers,  ex  parte,  by  the  solicitor,  without  summons. 
The  sanction,  if  given,  is  evidenced  by  an  indorsement  on  the 
affidavit  to  the  following  effect :  "  Let  the  memorandum  of  service 
be  entered  on  this  affidavit ; "  and  such  indorsement  is  signed  by 
the  Registrar  in  Court,  or  by  the  Chief  Clerk  at  Chambers,  as  the 
case  may  be,  and  will  be  acted  on  by  the  Record  and  Writ  Clerk, 
without  a  formal  order  being  drawn  up.* 

The  Record  and  Writ  Clerk  will  give  a  certificate  of  the  entry 
of  the  memorandum  of  service ;  ^  and  a  copy  of  such  certificate, 
certified  by  the  solicitor,  is  to  be  left  at  the  Chambers  of  the  Judge 
to  whose  Court  the  cause  is  attached." 

The  party  served  may  apply,  within  one  month  after  service,  for 
leave  to  add  to  the  decree.'     Such  application  is  usually  made 


1  Ord.  XXIII.  20;  for  forms  of  notice 
and  indorsement,  see  Vol.  III. 

2  Braithwaite's  Pr.  619. 

8  Ord.  XXIII.  19.  An  office  copy  of  the 
affidavit,  together  with  x\\&  jrrmcipe,  to  en- 
ter the  memorandum,  and  uuy  exhibits  or 
orders  connected  with  the  affidavit  of  ser- 
vice, are  required  to  be  left  at  the  office 
for  examinution,  but  will  be  returned  to 
the  solicitor.  For  forms  of  jwtce^peand 
affidavits,  see  Vol.  III. 


^  See  Braithwaite's  Pr.  521;  and  Rt 
Newbold,  there  cited. 

5  The  fee  is  4s.  Regul.  to  Order,  Sched. 
4.    For  form  of  certificate,  see  Vol.  III. 

6  8th  Eegulation,  8  Aug.,  1857.  For 
form  of  certificate,  see  Vol.  III. 

'  15  &  16  Vic.  c.  86,  §  42,  r.  8;  Ord. 
XXXIII.  18;  the  month  is  lunar,  Ord. 
XXXVII.  10.  Where  the  [jarty  to  be 
served  is  out  of  the  jurisdiction,  an  en- 
larged time  may  be  givpn ;  see  Strong  «. 
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by  summons  :  ^  which  must  be  served  on  the  solicitors  of  all  parties 
to  the  cause,  and  of  all  persons  who  have  obtained  orders  to  attend. 
The  party  served  may  also  obtain  an  order  of  course,''  upon 
petition  at  the  Rolls,  or  on  motion,'  for  liberty  to  attend  all  pro- 
ceedings under  the  decree.^ 

Infants,  and  persons  of  unsound  mind  not  so  found,  attend  the 
proceedings  by  their  guardians  ad  litem,  who  are  appointed  in  the 
same  manner  as  guaraians  ad  litem  to  answer  and  defend  suits ;  * 
and  the  Judge  may,  at  any  time  during  proceedings  in  Chambers, 
under  any  decree  or  order,  require  a  guardian  ad  litem,  to  be 
appointed  for  any  infant,  or  person  of  unsound  mind  not  so  found 
by  inquisition,  who  has  been  served  with  notice  of  such  decree  or 
order.' 

Where  a  person  served  with  notice  of  the  decree  obtains  an 
order  for  leave  to  attend  the  proceedings,  no  other  evidence  of 
service  of  the  notice  on  him  will  be  required ;  the  Judge  must, 
however,  be  satisfied  of  his  identity  with  the  person  on  whom  the 
notice  ought  to  have  been  served. 

A  copy  of  every  order  for  leave  to  attend  proceedings  should 
be  served  on  the  solicitors  of  all  parties  in  the  cause,  and  of  all 
persons  who  have  leave  to  attend  the  proceedings ;  and  a  copy, 
certified  by  the  solicitor  to  be  a  true  copy,'  should  be  left  at  the 
Judge's  Chambers.' 

No  appearance  is  to  be  entered  at  the  Record  and  "Writ  Clerks' 
ofiice  by  a  person  served  with  notice  of  the  decree ;  nor  is  it  neces- 
sary that  any  order  he  may  obtain  to  attend  the  proceedings 
should  be  produced  or  entered  there.'  The  practitioner  will, 
therefore,  be  unable  to  ascertain  from  the  books  of  that  ofiice  what 
parties  have,  by  obtaining  orders  to  attend  the  proceedings,  enti- 
tled themselves  to  be  treated  as  quasi  parties  to  the  suit.  He  must 
seek  this  information  by  search  in  the  books  kept  at  the  entering 
seat  in  the  Registrar's  oflBce,  at  the  Report  office,  and  in  the  Sec- 
retary's office  at  the  Rolls,  for  the  entry  of  orders,  and  at  the 
Chambers  of  the  Judge ;  or  by  inquiring  of  the  parties  in  the 
cause,  what  orders  for  leave  to  attend  have  been  served  on 
them. 

If  the  party  served  attends,  without  obtaining  an  order  giving 
him  leave,  he  will  not  be  allowed  his  costs  of  such  attendance. 


Ch.  VII.  §  2. 


to  decree,  or 
for  leave  to 
attend  pro- 


Guardians  ad 
litem  may  be 
appointed  of 
infants,  and 
persons  of  un- 
sound mind. 
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dence of 
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notice. 


Service  of 
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Copy  for 
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Moore,  22  L.  J.  Ch.  917,  M.  R.  Semhh, 
the  Attorney-General  may  apply  to  add 
to  the  decree  after  the  month,  /ohnstone 
».  Hamilton,  11  Jur.  N.  S.  777,  V.  C.  S. 

1  For  firm  of  summons,  see  Vol.  III. 

2  16  &  16  Vic.  c.  86,  §  42,  r.  8;  Seton, 
188,  1213. 

8  for  forms  of  petition  and  motion  paper, 
see  Vol.  III. 
*  The  order  can  only  be  obtained  by 


those  persons  who,  under  the  former  prac- 
tice, were  necessarv  parties  to  the  suit. 
Colyer  b,  Colyer,  9  jur.  N.  S.  294,  V.  0.  K. 

5  Ord.  VII.  6;  see  ante,  pp.  160,  176; 
and  for  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

8  Ord.  VII.  7. 

'  For  form  of  certificate,  see  Vol.  HI. 

8  Regul.  8  Aug.,  1857,  r.  8. 

9  Braithwaite's  Pr.  526. 
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Aggrieved 
party  may 
petition  for  a 
rehearing,  or 
may  apply 
for  leave  to 
file  biU  of 
review,  if 
question 
cannot  be 
raised  in  the 
suit. 


without  a  special  order  for  that  purpose;^  and  it  is  to  be  ob- 
served, that  the  order  giving  a  party  served  with  notice  of  the 
decree  liberty  to  attend,  does  not  specify  at  whose  costs  he  is  to 
attend,  but  his  costs  are  dealt  with  at  the  heaiin^of  the  cause  on 
iurther  consideration ;  and  it  is  conceived  that,  wnere  the  Court  is 
of  opinion  that  the  interest  of  the  party  in  question  is  sufficiently 
protected  by  the  parties  named  on  the  record,  or  who  have  already 
obtained  leave  to  attend  the  proceedings,  it  will  refuse  to  allow 
him  any  costs.'' 

A  person  who  has  been  served  with  notice  of  the  decree,  and 
who  has  obtained  leave  to  attend  the  proceedings,  may,  if  aggrieved 
by  any  order  in ,  the  suit,  present  a  petition  of  rehearing  in  the 
usual  manner,'  but  if  he  is  unable  to  raise  the  question  on  the 
pleadings,  the  proper  course  for  him  to  pursue  is  to  move,  on 
notice,  for  leave  to  file  a  bill :  which  would  be  in  the  nature  of  a 
bUl  of  review.* 


1  Ord.  XL.  28. 

2  See  Ord.  XXXV.  20;  Seton,  187; 
Stevenson  «.  Abington,  11  W.  B.  936,  M. 
E. ;  lie  Taylor,  Danbney  v.  Leake,  L.  E. 
1  Eq.  495,  M.  E.;  Hubbard  v.  Latliam,  1 
W.  N.  105 ;  14  W.  E.  563,  V.  C.  K. ;  Wragg 
V.  Morley,  14  W.  R.  949,  V.  C.  W.,  as  to 
classes  of  parties  appearing  by  different 
solicitors ;  and  see  Bennett  v.  Wood,  7  Sim. 
522 ;  Hutchinson  v.  Freeman,  4  M.  &  C. 
490 ;  3  Jur.  694 ;  Shuttleworth  v.  Howarth, 
4  M.  &  C.  492;  5  Jur.  2;  C.  &  P.  228, 


where  persons  intervening,  who  were  not 
made  parties  because  they  belonged  to  a 
very  numerous  class,  were  allowed  the 
same  costs  as  if  they  had  been  made  par- 
ties to  the  suit. 

8  Ellison  V.  Thomas,  1  De  G.,  J.  &  S. 
13;  see  post,  Chap.  XXXII.  §  2,  Rehear- 
ings  and  Appeahm  the  Court  of  Chcmcery. 

4  Kidd  V.  Cheyne,  18  Jur.  348,  V.  C. 
W.;  see^os*,  Chap.  XXXIV.  §  6,  Billa  of 
Remew. 


CHAPTER  VIII. 

PROCESS  TO  COMPEL,  AND  PROCEEDINGS  IN  DEFAULT  OF, 
APPEARANCE. 

SECTioiir  I.  —  Servic9of  the  Copy  of  the  Bill. 


Formerly,  when  the  bill  was  filed,  the  ordinary  course  of  pro- 
ceeding against  the  defendants  was  to  sue  out  and  serve  a  writ  of 
'oena?-    This  has,  however,  as  we  have  seen,  been  abolished ;  ° 


1  The  former  English  practice  of  com- 
pelling the  appearance  of  the  defendant  by 
issuing  and  serving  a  writ  of  subpaTia  is 
still  adhered  to  in  the  Circuit  Courts  of  the 
United  States,  and  in  Massachusetts  and 
some  other  State  Courts.  Under  this  prac- 
tice the  first  step  usually  is,  to  sue  out  and 
serve  a  subpcena,  which  is  a  writ  issuing 
out  of  the  Court,  and  directed  to  the  party 
himself,  commanding  him  to  appear  (ac- 
cording to  the  old  form  of  the  writ),  under 
a  certain  penalty  therein  expressed  (sub- 
jjcenn  cetUum  librarum)^  and  answer  to  the 
matters  alleged  against  him. 

It  is  to  be  observed,  that  the  writ  of 
subpcsna  differs  from  the  other  writs  of 
process,  in  being  directed  to  the  party 
himself,  whereas  the  subsequent  writs  or 
orders  are  directed,  not  to  the  party  him- 
self, but  certain  ministerial  officers,  com- 
manding them  to  take  certain  proceedings 
against  the  defendant,  calculated  to  enforce 
bis  obedience. 

It  would  seem,  according  to  the  Ameri- 
can practice,  that  the  bill  ought  in  all  cases 
to  be  filed  before  or  at  the  time  of  issuing 
the  subp<ena.    1  Hoff.  Ch.  Pr.  101,  note; 

1  Barb.  Ch.Pr.399;  an(e,  399,  notes ;  Rule 

2  of  Chancery  Practice  in  Massachusetts ; 
Rule  11  of  the  Equity  Rules  of  the  United 
States  Courts.  Howe  v.  Willard,  40  Vt. 
654. 

By  the  7th  Equity  Rule  for  the  U.  States 
Courts,  it  is  provided  that  the  process  of 
suhp<Bna  shall  constitute  the  proper  mesne 
process  in  all  suits  in  Equity,  in  the  first 
instance,  to  requirethe  defendant  to  appear 
and  answer  the  exigency  of  the  bill; 
and  by  Rule  12,  whenever  a  bill  is  filed, 
the  clerk  shall  issue  the  process  of  subpcana 
thereon,  as  of  course,  upon  the  application 
of  the  plaintiff^,  which  shall  be  returnable 
into  the  Clerk's  oflSce  the  next  rule  day,,  or 
the  next  rule  day  but  one,  at  the  election 


of  the  plaintiff",  occurring  after  twenty  days 
from  the  time  of  the  issuing  thereof. 
Where  there  is  more  than  one  defendant, 
a  writ  of  subposna  may,  at  the  election  of 
the  plaintiff,  be  sued  out  separately  for 
each  defendant,  except  in  the  case  of  hus- 
band and  wife  defendants,  or  a  joint  suh- 
pcsna  against  all  the  defendants. 

By  Chancery  Rule  IT,  in  New  Jersey, 
the  names  of  all  the  defendants  in  the 
same  cause  shall  be  inserted  in  one  svb- 
poena^  unless  the  defendants  reside  in 
different  counties,  in  which  case  the  names 
of  all  those  who  reside  in  the  same  county 
shall  be  inserted  in  the  same  subpoma;  by 
Rule  18,  copies  of  tickets  served  with  the 
subpoma  upon  the  defendants  shall  be  an- 
nexed to  and  returned  with  the  subpwna. 

In  Massachusetts,  the  siibpxim  on  bills 
in  Equity  shall  be  issued  from  the  Clerk's 
office  either  in  term  time  or  in  vacation 
upon  a  bill  there  filed,  shall  bear  teste  of 
the  first  Justice  of  the  Court,  who  is  not  a 
party  to  the  suit,  and  shall  be  under  the 
seal  of  the  Court,  and  signed  by  the  Clerk. 
Genl.  Sts.  c.  132,  §  18.  The  process  shall 
be  made  returnable  at  the  next  succeeding 
term,  or  at  any  intermediate  rule  day,  at 
the  election  of  the  party  who  takes  it  out. 
Rule  4,  of  the  Rules  of  Chancery  Practice. 

In  Maine,  "  a  subpcana  in  the  form  pre- 
scribed shall  issue  on  the  filing  of  the  bill 
with  the  Clerk;  and  it  may  be  made  re- 
turnable on  a  clay  certain  in  or  out  of  term 
time."  Rule  2,  of  the  Rules  of  Chancery 
Practice. 

In  Connecticut,  to  a  bill  in  Chancery 
against  defendants  residing  in  that  State, 
a  citation,  signed  by  a  magistrate,  must 
be  annexed,  which  must  be  served  upon 
the  defendants  at  least  twelve  days  before 

'  Except  as  to  bills  filed  on  or  before  1 
Nov.,  1852;  Ord.  XXVIII.  10. 


Defendant  to 
be  served 
with  printed 
copy  of  bill, 
properly 
stamped  and 
indorsed. 
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Ch.  vni.§l.   and,  instead,  the  defendants  are  to  be  served  with  a  printed  copy 
" Y -'   of  the  bill,^  properly  stamped  by  one  of  the  Clerks  of  Records 


the  sitting  of  the  Court  to  which  the  bill  is 

E referred.     Central  Manuf.  Co.  v.  Harts- 
orne.  3  Conn.  199. 

In  Massachusetts,  by  Chancery  Rule  1, 
•when  the  bill  is  not  inserted  in  an  original 
■writ,  as  provided  by  statute,  the  original 
process  to  require  the  appearance  of  defend- 
ants shall  be  a  subptena,  in  form  following : — 
"  Commonwealth  of  Massachusetts." 

" ,ss.    ToA.  B.,  of       (addition.) 

Greeting  : 
"  [l.  s  ]    We  command  you  that  you  ap- 
pear before  our  Supreme  Judicial  Court, 
next  to  be  holden  at  ,  within 

and  for  the  County  of  ,  on  the 

day  of  next,  then  and  there 

to  answer  to  a  bill  of  complaint  exhibit- 
ed against  you  in  our  said  Court,  by  C. 
D.,  of  (addition),  and  to  do 

and  receive  what  our  said  Court  shall 
then  and  there  consider  in  that  behalf. 
Hereof  fail  not,  under  the  pains  and 
penalties  of  the  law  in  that  behalf  pro- 
vided. 

"  Witness  G.  T.  B.,  Esquire,  the 
day  of  ,  in  the  year  of  our 

Lord 

"A.  H.,  CferJ." 

When  the  process  is  made'  returnable 
at  a  rule  day,  the  subpoena  shall  be  altered 
accordingly.  Rule  4,  of  the  Rules  of  Prac- 
tice in  Chancery.  The  writ  of  subpana 
shall  be  served  by  the  same  ofBcers  and  in 
the  same  manner,  and  the  same  number  of 
days,  at  least,  before  the  day  on  which  it 
is  returnable,  as  other  original  writs  of 
summons  are  by  law  to  be  served.  Genl. 
Sts.  c.  123,  §  31. 

In  New  Hampshire,  "  bills  in  Equity 
may  be  filed  in  term,  or  in  the  Clerk's 
office  in  vacation.  If  filed  in  term,  a 
subpoena  or  order  of  notice  may  issue,  re- 
turnable at  the  same  term,  if  the  Court 
shall  so  order,  and  ."uch  further  proceed- 
ings may  be  had  at  the  same  term  as  the 
Court  may  direct.  If  filed  in  vacation,  a 
subpoena  m  order  of  notice  may  be  issued 
by  the  Clerk  as  of  course,  returnable  at 
the  next  law  term."  Rule  11,  38  N.  H. 
607.  Every  such  svbposna  or  order  of 
notice  must  contain  an  order  on  the  de- 
fendants to  deliver  to  the  plaintiff's  solic'- 
tor,  within  two  months  after  the  service 
thereof,  his  plea,  answer,  or  demurrer, 
otherwise  the  bill  to  be  taken  as  confessed. 
Rule  15.  Rule  12  provides  that  "  subpoenas 
shall  be  served  by  the  same  oflBcers  and 
in  the  same  manner  as  original  writs  of 
summons  are  by  law  to  be  served,  and  the 
plaintiff  shall  also  cause  an  attested  copy 
of  the  bill  to  be  delivered  to  thedefendMnt, 
or  left  at  his  usual  place  of  abode,  at  the 
time  of  the  service  of  the  siubpmna,  or  with- 
in fifteen  days  afterwards."  As  to  the 
service  of  an  order  of  notice,  Rule  13  pro- 
vides that  "  due  service  of  an  attested  copy 
•f  the  bill  and  order  of  notice,  shown  by 


affidavit  of  the  person  giving  or  leaving 
the  same,  or  bv  return  of  an  officer,  shnll 
be  deemed  sufficient  notice  of  the  suit." 
In  this  State,  the  subp<ena  is  directed  to  the 
defendant,  and  is  in  form  similar  to  that 
above  for  Massachusetts,  with  the  addition 
of  a  command  to  the  defendant  to  deliver 
to  the  plaintiff's  solicitor,  his  answer  in 
■writing  to  the  bill,  within  two  calendar 
months  after  the  service  thereof;  otherwise 
the  bill  to  be  taken  as  confessed.  See 
Form,  38  N.  H  624.  The  order  of  notice 
above  provided  for  is  an  order,  signed  by 
the  Clerk,  directing  the  plaintiff  to  give 
notice  to  the  defendant  to  appear  at  the 
next  law  term  of  the  Court,  and  answer 
the  bill,  by  serving  on  him  an  attested 
copv  of  the  bill  and  of  the  order,  at  least 
fourteen  days  before  the  term.  This  order 
further  directs  the  defendant  to  deliver  to 
the  plaintiff's  solicitor,  his  ans-wer  in  writ- 
ing, as  in  the  case  of  the  subpoena  above 
referred  to.    See  Form,  38  N.  H.  614. 

In  Maine,  the  suhpxna  is  directed  to  the 
sheriff^  of  the  counties  or  their  deputies, 
with  a  command  to  summon  the  defendant 
to  appear  according  to  the  directions  of 
the  mbponna,  to  answer  to  the  plaintiff  in  a 
bill  in  Equity,  and  to  enter  an  appearance 
thereto  by  himself  or  his  attorney.  The 
sheriffs  are  also  ordered  to  make  due  re- 
turn of  their  proceedings.  See  Form,  3T 
Maine,  594,  595.  When  the  bill  is  not  in- 
serted in  a  writ  of  attachment,  a  mbponaa 
in  the  form  prescribed  shall  issue  on  the 
filing  of  the  bill  with  the  Clerk,  and  be 
■  served  by  copv,  accompanied  by  a  copy  of 
the  bill.     Rule  2,  37  Maine,  581. 

In  Massachusetts,  a  bill  or  petition  in 
an  Equity  suit,  may  be  inserted  in  an  orig- 
inal writ  of  summons,  or  of  summons  and 
attachment,  and  shall  be  returnable  at  the 
terms  of  the  Court  as  established  in  the 
several  counties,  or  on  the  rule  days  estab- 
lished by  the  Court.  Genl.  Sts.  o.  113, 
§  3,  ante..,  305,  note. 

In  Maine,  the  bill  may  be  inserted  in  a 
writ  of  attachment,  and  when  so  inserted, 
in  addition  to  the  service  required  bylaw, 
a  copy  shall  be  left  with  each  defendant, 
or  at  his  last  and  usual  place  of  abode,  or 
he  will  not  be  required  to  file  his  answer 
within  sixty  days.  Rule  2, 37  Maine,  581  j 
see  Stephenson  v.  Davis,  56  Maine,  73,  76. 

When  a  party  is  charged  in  a  bill  in  the 
capacity  in  which  he  is  liable,  as  executor, 
&c.,  it  is  not  ground  of  demurrer,  that  the 


1  15  &  16  Vic.  c.  86,  §§  2-5.  In  Yeat- 
man  v.  Mousley,  2  I)e  (j.,  M.  &  G.  220; 
16  Jur.  1004,  a  bill  was  ordered  to  be  filed, 
although  a  mistaken  transposition  of  the 
names  of  one  of  the  parties  had  been  cor- 
rected in  ink;  and  see  Barnes  v,  Eidgwav, 
1  Sm.  &  G.  Ap.  18;  but  now,  no  bill  will 
be  filed,  as  a  printed  bill,  unless  all  altera- 
tions are  made  in  type.  Braithwaite's  Pr. 
25;  ante,  p.  396.  n.'  fe). 
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and  "Writs  indicating  the  date  of  the  filing  of  the  bill/  and  with 
an  indorsement  thereon,'*  directing  the  defendant  to  cause  an 
appearance  to  be  entered  for  him  within  eight  days ; '  to  which  is 
added  the  following  note :  "  If  you  fail  to  comply  with  the  above 
directions,  the  plaintiff  may  enter  an  appearance  for  you,  and  you 
wUl  be  liable  to  be  arrested  and  imprisoned,  and  to  have  a  decree 
made  against  you  in  your  absence."  ^ 

The  indorsement  need  not  be  printed ;  ^  and  may  be  partly 
printed  and  partly  written :  °  and  such  variations  may  be  made 
therein  as  circumstances  may  require.'  Consequently,  when  the 
defendant  to  be  served  is  out  of  the  jurisdiction,  the  time  specially 
fixed  by  the  Court  for  him  to  appear  should  be  inserted  in  the 
indorsement,  instead  of  "  eight  akjs."  '  In  such  a  case,  the  time 
fixed  for  him  to  plead,  answer,  or  demur,  not  demurring  alone, 
should  also  be  inserted  in  the  indorsement,  if  the  plaintiff  intends 
to  serve  him  with  interrogatories."  ' 

When  the  defendant  is  a  corporation  aggregate,  the  words  "  you 
will  be  liable  to  have  your  lands  and  tenements,  goods  and  chat- 
tels, distrained  upon,  and  other  proceedings  taken  against  you," 
are  substituted  for  the  words,  "  you  will  be  Uable  to  be  arrested 
and  imprisoned." '" 

Where  the  Attorney-General  is  served  with  a  bill,  there  should 
be  no  indorsement  upon  it.^* 


Ch.  vin.  §  1. 


Ordinary 
form  of 
indorsement. 


Indorsement 
maybe 
varied  ac- 
cording to 
circum- 
stances ; 

as  in  case  of 
service  out  of 
jurisdiction, 


or  on  a 

corporation 


Service  on 
Attorney- 
General. 


guhpoina  was  issued  to  him  generally,  not 
stating  the  capacity  in  which  he  is  sued. 
"Walton  V.  Herbert,  3  Green  Ch.  73. 

On  the  filing  of  a  bill  in  Equity  in  the 
Supreme  Court  of  the  United  States  by 
the  State  of  Florida  ngainst  the  State  of 
Georgia,  the  Court  directed  that  pro- 
cess of  mbposTia  issue  against  "  The  State 
of  Georgia."  State  of  Florida  ».  Georgia, 
11  How.  U.  S.  293. 

The  statute  prohibiting  the  service  of 
civil  process  in  the  city  of  New  York  on 
the  days  of  charter  elections,  does  not 
apply  to  a  gftibpcma  and  injunction  issued 
out  of  tlie  Conrt  of  Chancery.  Wheeler 
V.  Bartlett,  1  Edw.  Ch.  .323. 

The  issuing  of  a  subpcena,  in  Kew  Jer- 
sey, except  in  cases  to  stay  waste,  before 
the  filing  of  the  bill,  is  irregular,  and  if 
promptly  brought  to  the  notice  of  the 
Court,  the  gubptzna^  on  motion  for  that 
purpose,  will  be  set  aside  as  illegally 
issued  j  but  the  irregularity  is  purely  tech- 
nical, and  is  waived  bv  an  appenrance. 
Crowell  V.  Botsford,  1  C".E.  Green  (N.  J.), 
458. 

In  Vermont,  it  has  been  held  that  a  fail- 
ure to  have  service  made  of  the  original 
mbpcena  with  the  bill  and  injnnotion.  sea- 
sonably for  the  term  to  which  the  mhptena 
was  made  returnable,  does  not  operate  a 
discontinuance  of  the  proceedings,  so  that 
the  order  of  the  Chancellor,  and  the  in- 


junction issued  in  pursuance  of  it,  become 
vacated  and  void.  Suing  time  having 
expired  before  service  could  be  made,  the 
plaintiff  had  the  right  to  another  subpoena 
returnable  to  the  next  term.  Howe  v. 
Willard,  40  Vt.  654. 

1  15  &  16  Vic.  c.  86,  §  3.  For  a  case 
where  the  defendant  was  served  with  an 
unstamped  copy,  see  Hutton  v.  Smith,  24 
L.  J.  Ch.  147,  V.  C.  W.  As  to  service  of 
unstamped  copies  on  formal  parties,  see 
ante,  p.  429. 

2  15  &  16  Vic.  c.  86,  §  3,  and  Sched., 
as  varied  by  Ord.  IX.  2 :  and  see  forms  in 
Vol.  HI. 

8  A  defendant  may,  however,  appear 
gratis,  before  service  on  him  of  a  copy  of 
the  bill;  seepos<,  Chap.  XIII.,  Appearance. 

*  15  &  16  Vic.  c.  86,  Sched.,  as  varied 
by  Ord.  IX.  2. 

5  Sharpe  v.  Blondeau,  cited  9  Hare  Ap. 
27. 

6  Braithwaite's  Pr.  30. 

7  15  &  16  Vic.  c.  86,  §  3;  Chatfield  v. 
Berchtoldt,  9  Hare  Ap.  28. 

8  Jbid.;  Sharpe  v.  Blondeau,  ib.  27; 
Baines  v.  Eidge,  ibid. ;  1  W.  E.  99. 

8  For  forms,  see  Vol.  III. 

i»  Braithwaite's  Pr.  29,  n.  As  to  the 
form  of  the  indorsement,  where  the  de- 
fendant is  a  peer,  see  post,  p.  445. 

u  Braithwaite's  Pr.  31. 
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CH.Vin.§l. 


Letter 
missive. 


Service  of 
written  bill. 


Teste  of 
indorsement. 

Stamped 
copy  for 
service. 

Under  a  spe- 
cial order. 

Be-stamping. 


Copy  of  bill: 
how  to  be 
served. 


Where  affida- 
vit has  been 
filed  with 
bill. 


All  peers  of  the  three  kiBgdoms,  with  or  without  a  seat  in  the 
Upper  House,^  provided  they  are  not  members  of  the  House  of 
Commons,^  and  the  widows  and  dowagers  of  the  temporal  lords,* 
are  entitled,  before  they  are  served  with  an  indorsed  copy  of  the 
bill,  to  be  informed  by  a  communication  from  the  Lord  Chancellor, 
termed  a  letter  missive,  of  the  fact  of  the  bill  having  been  filed. 
To  obtain  this  letter  missive,  a  petition  for  that  purpose  to  the 
Lord  Chancellor  must  be  left  with  his  Lordship's  secretary:  who 
will  thereupon  prepare  the  letter  missive,*  obtain  his  Lordship's 
signature  thereto,  and  deliver  it  out  to  the  plaintiff's  solicitor. 

Where  a  written  bill  is  filed,  a  written  copy,  stamped  and  in- 
dorsed as  before  explained,  may  be  served  on  any  defendant;  and 
such  service  wiU  have  the  same  effect  as  the  service  of  a  printed 
copy.* 

The  indorsement  must  be  tested  as  of  the  day  on.which  the  copy 
of  the  bill  is  stamped  for  service ;  and  at  the  time  it  is  presented 
for  the  purpose  of  being  stamped,  aprcecipe  must  be  filled  up,  and 
filed  with  the  proper  officer.' 

If  the  copy  of  the  bill  is  to  be  stamped  for  service  in  pursuance 
of  any  special  order,  such  order  must  be  produced  at  the  same 
time.  The  copy  of  the  bill  may  be  altered  and  re-stamped  at  any 
time  before  service,  on  another  prcecipe  being  left  with  the  proper 
officer.'' 

When  the  copies  of  the  bill  have  been  stamped  and  indorsed,  in 
the  manner  above  pointed  out,  the  next  step  is  to  serve  each  of 
the  defendants  with  one  of  such  copies.  This,  unless  the  Court 
directs  some  other  mode  of  service,  is  effected,  by  serving  such 
copy  on  each  defendant  personally,  or  by  leaving  the  same  with  his 
servant,  or  some  member  of  his  family,^  at  his  dwelling-house  or 
usual  place  of  abode ;  and  has  the  same  effect  as  the  service  of  a 
subpoena  formerly  had.' 

When  an  affidavit  has  been  filed  with  the  bill,  a  copy  of  such 
affidavit,  but  not  necessarily  an  office  copy,  should  be  sealed  at  the 
Record  and  Writ  Clerks'  office,  and  annexed  to,  and  served  with, 
each  copy  of  the  bill  sealed  there  for  service.'^'' 


1  Robinson  v.  Lord  Eokeby,  8  Ves.  601. 

2  IbU. 

s  Harr.  by  Newl.  101. 

*  A  fee  of  208.  higher  scale,  and  5s.  lower 
scale,  is  payable,  in  Chancery  fee  fund 
stamps,  on  each  letter  missive;  Regul.  to 
Ord.  Sched.  4.  For  forms  of  petition  and 
letter  missive,  see  Vol.  III. 

6  16  &  16  Vic.  c.  86,  §  6. 

'  Each  copy  stamped  for  service  must 
bear  a  5s.  Chancery  fee  fund  stamp  if  on 
the  higher  scale,  and  a  Is.  stamp  if  on  the 
lower  scale.  Begul.  to  Ord.  Sched.  4. 
One  prcBcipe  is  sufficient  for  any  number 


of  copies.  For  forms  of  prcedpe^  see  Vol. 
III. 

'  Braithwaite's  Pr.  32.  No  fee  is  pay- 
able for  restamping  the  copy,  unless,  as  it 
would  seem,  the  application  is  made  after 
the  expiration  of  twelve  weeks  from  the 
date  of  the  indorsement.  Ord.  XXVIII. 
5,  9;  IB  &  16  Vic.  c.  86,  §§  4  6;  Braith- 
waite's Pr.  82;  Braithwaite's  Manual,  190. 

8  The  member  of  the  family  should  be 
an  inmate  of  the  house.  Edgson  v.  Edg- 
son,  3  De  G.  &  S.  629. 

e  Ord.  X.  1;  15  &  16  Vic.  c.  86,  §§  4,5. 

^  Ante,  pp.  395,  396. 
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Service  on  a  Sunday  is  not  good  service.*  Service  of  a  copy 
of  the  bill  is  either  ordinary,  or  extraordinary.  Ordinary  service 
requires  no  leave  fromthe  Court;  extraordinary  service  requires  a 
special  order  of  the  Court  to  render  it  valid,  and  is  not  used  ex- 
cept under  special  circumstances,  when  the  ordinary  service  cannot 
be  effected. 

When  the  copy  is  left  at  the  dwelling-house,  it  is  necessary  that 
it  should  be  the  place  where  the  defendant  actually  resides ;  ^  and 
the  mere  leaving  the  copy  at  a  defendant's  ordinary  place  of  busi- 
ness, if  he  does  not  reside  there,  will  not  be  good  service ; '  and 


CH.vin.§i. 


Bill  cannot 
be  served  on 
Sunday; 
Service  is 
either  ordi- 
nary or  ex- 
traordinary. 

Service  at 
dwelling- 
house, 


1  Mackreth  v.  Nicholson,  19  Ves.  867. 
A  mbpcma  returnable  on  Sunday  is  irregu-* 
lar,  and  will  not  warrant  the  issuing  of  an 
attachment  for  disobedience  thereof  as  no 
Court  can  be  held  on  that  day  for  any  pur- 
pose.   Gould  V.  Spencer,  6  Paige,  541. 

2  Service  on  the  Deputy-Governor  of  a 
prison  was  held  to  be  due  service  on  a 
defendant,  a  prisoner  there.  Newenham 
V.  Pemberton,  2  Coll.  54;  9  Jur.  637. 

In  the  United  States  Courts,  the  service 
of  all  mbpmnas  shall  be  by  a  delivery  of  a 
copy  thereof  by  the  officer  serving  the 
same,  to  the  defendant  personally,  or,  in 
the  case  of  husband  and  wife,  to  the  hus- 
band personally,  or  by  leaving  a  copy 
thereof  at  the  dwelling-house  or  usual 
place  of  abode  of,  each  defendant,  with 
some  free  white  person,  who  is  a  member 
or  resident  in  the  family.  13th  Equity 
Eule.  The  service  is  to  be  made  by  the 
marshal  of  the  district,  or  his  deputy,  or 
by  some  other  person  specially  appointed 
by  the  Court  for  that  purpose,  and  not 
otherwise ;  in  the  latter  case,  the  person 
serving  the  process  shall  make  affidavit 
thereof  15th  Equity  Rule.  Whenever  any 
subpema  shall  be  returned,  not  executed  as 
to  any  defendant,  the  plaintiff  shall  be 
entitled  to  another  subpana,  toties  quotiesj 
against  such  defendant,  if  he  shall  require 
it,  until  due  service  is  made.  14th  Equity 
Rule. 

In  Massachusetts,  "if  a  party  shall  not 
be  found,  a  copy  of  the  subpoena  may  be  left 
at  his  usual  place  of  abode ;  and,  the  truth 
of  the  case  being  returned  by  the  officer, 
if  it  shall  be  made  to  appear  to  the  Court 
that  the  party  has  actual  notice  of  the 
suit,  no  other  service  shall  be  required; 
otherwise,  such  notice  shall  be  given  as 
the  court  shall  order."  Eule  4,  of  the 
Rules  of  Practice  in  Chancery. 

In  some  States  the  subpoena  may  be  served 
by  any  person ;  as  in  Maryland,  Hoye  d. 
Penn,  1  Bland,  29;  Taylors.  Gordon,  1 
Bland,  132;  so  in  New  Jersey,  "West  v. 
Smith,  1  Green  Ch.  309 ;  but  the  service, 
if  made  by  any  person  other  than  a  legal 
officer,  must  be  proved.  .  Hoye  v.  Penn,  1 
Bland,  29. 

In  Vermont,  service  of  a  subpoena  can- 
not be  made  by  an  indifferent  person  not 
named  in  it.    Myn  v.  Davis,  10  Vt.  647 ; 


Burlington  Bank  v.  Cottin,  11  Vt.  106  As 
to  Kentucky,  see  Trabue  «.  Holt,  2  Bibb, 
393 ;  Barnett  v.  Montgomery,  6  Monr.  327. 
In  New  Hampshire,  where  a  private  person 
may  make  service  of  process  by  copy,  he 
may  himself  certify  and  swear  to  the  copy. 
Stone  V.  Anderson,  25  N.  H.  221. 

The  service  of  a  svbpasna  must  be  within 
the  jurisdiction,  otherwise  it  is  irregular. 
Dunn  11.  Dunn,  4  Paige,  425;  Creed  v. 
Bryne,  1  Hogan,  79 ;  Johnson  v.  Nagle,  1 
MoUoy,  243;  Hawkins  i).  Hale,  1  Beav. 
73;  Erickson  v.  Smith,  46  N.  H.  375.  But 
the  defendant  may  voluntarily  appear  or 
stipulate  in  writing  to  accept  out  of  the 
jurisdiction  a  service  as  regular.  Dunn 
V.  Dunn,  ubi  supra ;  Picquet  v.  Swan,  5 
Mason,  561 ;  see  Henderson  v.  Hopper, 
Halst.  Dig.  170.  But  in  Tennessee,  where 
service  of  a  sidtpiBna  has  been  made  upon 
one  material  defendant  in  the  proper  dis- 
trict or  county,  a  siApcma  may  be  served 
upon  any  other  defendant  out  of  the  county 
or  district.  University  v.  Cambreling,  6 
Yerger,  79. 

In  Pratt  v.  Bank  of  Windsor,  Harring. 
Ch.  254,  it  was  held,  that  the  service  of  a 
svipcena  upon  a  defendant  out  of  the  State 
is  irregular.  In  Picquet ».  Swan,  5  Mason, 
661,  the  plaintiff  obtained  an  order,  ap- 
pointing a  commissioner  to  make  service 
on  one  of  two  defendants  in  Paris,  and  to 
take  his  answer  to  the  bill.  See  the  mode 
of  proceeding,  iJ.  p.  562. 

8  See  Smith  v.  Parke,  2  Paige,  298; 
Dyett  V.  N.  A.  Coal  Co.,  20  Wend.  570; 
Johnston  v.  Macconnel,  3  Bibb,  1.  A  copy 
of  the  svipoena  left  at  the  residence  of  a 
party  domiciled  in  the  State,  and  tempo- 
rarily absent  therefrom,  is  sufficient  unless 
it  is  made  to  appear  that  he  has  been  sur- 
prised. Southern  Steam  Packet  Co.  v. 
Roger,  1  Cheeves,  48.  Where  the  defend- 
ant has  no  family,  but  boards  or  makes  it 
his  home  in  the  family  of  another,  the  sub- 
poena to  appear  and  answer  may,  in  his 
absence  from  home,  be  served  upon  either 
of  the  hends  of  the  family,  at  such  place  of 
his  abode,  although  he  has  no  wife  or  ser- 
vant. But  to  make  such  service  regular, 
the  place  of  service  must  be  his  actual 
place  of  residence  at  the  time,  and  his  ab- 
sence therefrom  must  be  merely  temporary. 
People  D.  Craft,  7  Paige,  325;  seeBickford 
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of  a  Member 
of  Parlia- 
ment. 


Service  at 
town-house 
of  a  peer. 


Service  upon 
an  infant,  or 
a  person  of 
nnsound 
mind  not  so 
found. 


therefore,  where,  under  the  old  practice,  a  subpoena,  returnable 
immediately,^  was  moved  for  upon  affidavit  stating  that  the  de- 
fendant lived  at  Epsom,  but  that  he  had  chambers  in  the  Temple 
and  resided  there,  Lord  Thurlow  said,  that  as  it  did  not  appear 
that  his  place  of  abode  was  in  the  Temple,  he  could  not  make  the 
order.''  Where,  however,  a  member  of  the  House  of  Commons, 
having  a  house  at  Southampton  and  no  town  residence,  was  served 
with  a  suhpcena,  returnable  immediately,  at  a  friend's  house  in 
London,  with  whom  he  was  upon  a  visit,  and  for  default  of  appear- 
ance a  sequestration  had  been  awarded.  Lord  Thurlow  refused  to 
set  aside  the  sequestration  for  irregularity :  saying,  that  he  could 
not  suppose  that  the  defendant,  a  Member  of  Parliament,  during 
the  session  of  Parliament  had  no  town  residence,  or  that  the 
residence  above  stated  should  not  be  taken  as  a  residence  quoad 
the  defendant,  whose  duty  it  was  to  attend,  and  who  actually  did 
attend,  the  House.'  And  so,  where  a  letter  missive,  and  subse- 
quently a  subpoena,  had  been  served  at  the  town  residence  of  a  peer 
during  the  sitting  of  Parliament,  Lord  Thurlow  appears  to  have 
been  of  opinion  that  it  was  good;*  and  where  a  letter  missive,  and 
afterwards  a  subpoena,  had  been  served  at  the  town  residence  of  a 
peer,  who  at  the  time  was  abroad,  and  afterwards  an  order  nisi  for 
a  sequestration  was  issued,  a  motion  to  discharge  the  order  nisi 
was  refused.^ 

Ordinary  service  upon  an  infant  defendant,  or  upon  a  defendant 
of  weak  or  unsound  mind,  not  so  found  by  inquisition,  is  effected 
in  the  same  manner  as  upon  an  adult.' 


».  Skewes,  9  Sim.  428.  The  personal  ser- 
vice of  a  subpoena  on  a  defendant,  who.  is 
confined  in  the  State's  prison  for  a  term 
of  years,  is  regular:  Phelps  v.  Phelps,  7 
Paige,  BOO.  So  where  the  service  of  the 
subpcma  wtas  made  on  the  keeper  of  the 
State's  prison  instead  of  on  the  defendant, 
who  was  confined  therein.  Johnson  v. 
Johnson,  Walker  Ch.  309.  For  service  on 
a  defendant  under  criminal  sentence,  see 
further,  Newenham  v.  Pemberton,  2  Cott. 
64.  The  return  to  a  subpoena  against  A. 
and  B.,  was  as  follows :  "  Executed  on 
A.,  —  B.  not  found;"  and  this  was  held 
insufficient  to  found  a  decree.  Pegg  «. 
Capp,  2  Blackf.  275.  In  Illinois,  where  a 
summons  in  Chancery  is  served  by  leaving 
it  at  the  residence  of  the  defendant,  the 
return  must  show  that  it  was  left  with 
some  person  who  was  a  member  of  the  de- 
fendant's family.  Townsend  v.  Griggs,  2 
Scam.  365. 

1  See  Hinde,  78. 

2 1).  Shaw,  Hinde,  92;  seeMcPher- 

6on  V.  Horsel,  2  Bea«ley  (N.  J.),  35. 

8  East  India  Company  v.  Rumbold,  Hil. 
Term  1781,  cited  Hinde,  92. 

*  Attorney-General  v.  Earl  of  Stamford, 
2  Dick.  744. 


6  Thomas  v.  Earl  of  Jersey,  2  M.  &  K. 
398 ;  and  see  Davidson  v.  Marchioness  of 
Hastings,  2  Keen,  609,  613. 

8  See  Ord.  VII.  3.  In  Morgan  v.  Jones, 
4  W.  E.  381,  V.  C.  W ,  substituted  ser- 
vice on  the  medical  officer  or  keeper  of  an 
asylum  in  which  a  lunatic  was  confined, 
was  refused ;  personal  service  if  practicable 
being  held  necessary;  and  see  Anon.,  2 
Jur.  N.  S.  324,V.  C.  W. 

Process  ought  to  be  served  personally 
on  infants.  Massie  v.  Donaldson,  8  Ohio, 
377;  Jones  v.  Mason,  N.  C.  Term  E.  125. 
But  service  of  a  subpoena  on  the  father  of  a 
minor  defendant,  if  within  the  jurisdiction, 
was  held  sufiScient,  although  the  minorre- 
sided  out  of  the  jurisdiction.  Kirwan  ». 
Kirwan,  1  Hogan,  264;  see  1  Barb.  Ch. 
Pr.  51,  52;  Bank  of  Ontario  v.  Strong,  2 
Paige,  301.  So  on  the  surviving  parent, 
whether  the  minor  is  more  or  less  than 
fourteen  years  of  age.  Sanders  v.  Godley, 
23  Ala.  478.  But  when  the  parent  and 
child  are  both  parties,  a  service  on  the 
parent  alone  is  not  sufficient  to  bring  the 
mfant  before  the  Court.  The  subpoena 
should  be  served  on  the  parent  for  the 
infant,  and    this   should  appear  by  the 
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"Where  a  husband  and  wife  are   defendants,   ordinary  service  Ch.VIII.§i. 

upon  the  husband  alone  is  sufficient ;  ^  and  process  of  contempt   ' v ' 

may  issue  against  him  alone  for  his  wife's  default.''  But  if  they  Husband  and 
are  living  apart,  each  should  be  served.  If  the  husband  is  abroad,  ^*" 
or  cannot  be  served,  and  the  subject-matter  of  the  suit  arises  in 
right  of  the  wife,  the  plaintiff  must  obtain,  on  an  ex  parte  motion, 
supported  by  affidavits,  an  order  that  service  upon  her  may  be 
deemed  good  service.'  Service  on  her  alone,  in  the  usual  man- 
ner, will  then  be  sufficient ;  *  but  no  compulsory  process  can  be 
issued  against  her,  grounded  on  such  service,  without  a  previous 
order  of  the  Court.^ 

If  a  corporation  aggregate  be  a  defendant,  the  copy  of  the  bill  Corporation 
may  be  served  upon  any  one  of^ts  members,  or,  in  the  case  of  a  "o^pany. 
public  company,  upon  the  public  officer  appointed  to  be  sued  on 
its  behalf,  or  if  there  be  no  such  officer,  upon  the  chairman, 
manager,  or  secretary,  either  personally  or  at  the  office  of  the 
company.'  Provision  is  also  made,  by  various  public  Acts, 
respecting  the  mode  in  which  documents  may  be  served  on  a 
company.' 

If  the  defendant  be  entitled  to  the  privilege  of  peerage,  it  has  peers. 
previously  been  stated  that  he  has  a  right  to  a  letter  missive, 
before  an  indorsed  copy  of  the  bill  is  served  upon  him.*     This 
letter  missive,  with  a  copy  of  the  petition  for  the  same,  and  with 

officer's  return.    Hodges  «.  Wise,  16  Ala.  the  separate  estate  of  tlie  wife,  the  subpana 

609.  must  be  served  on  her  personally,  and  she 

Where  a  bill  has  been  served  on  an  in-  may  put  in  a  separate  answer;  the  hus- 

fant,  there  is  no  necessity  for  serving  the  band  in  such  case  being  considered  only 

same  again  on  the  guardian  ad  litem  after  a  nominal  party.     Leavitt   ti.,  Cruger,  1 

he  is  appointed.    Jones  v.  Drake,  2  Hay  w.  Paige,  422 ;    Ferguson  v.  Smith,  2  John. 

237.  Ch.  139. 

Upon  a  bill  against  a  lunatic  in  the  cus-  In  New  Jersey,  in  cases  where  husband 

tody  of  a  committee,  service  of  process  and  wife  are  made  defendants,  and  he  only 

upon  the  committee  is  sufficient.    Oates  v.  is  served  with  process  of  subpoena^  the  wite 

Woodson,  2  Dana,  456.  being  out  of  the  State,  an  order  of  publica- 

^  See  Leavitt  v.  Cruger,  1  Paige,  421.  tion  shall  be  taken  against  her,  unless  an 

2  Uee  V.  Cottle,  3  M.  &  C.  180.     The  appearance  be  entered  for  her.    Chancery 

affidavit  of  service  should  state  that  the  Bule,  23. 

service  was  made  on  the  husband  and  ^  Braithwaite's  Pr.  33.    The  subpana, 

wife,  by  serving  the  husband.     Steel  v.  in  case  of  a  corporation,  is  usually  served 

Parsons,  8  Jur.  641,  V.  C.  K.  B.     For  an  on  the  president,  cashier,  secretary,   or 

order,  giving  leave  to  serve  husband  and  other  principal  officer.     1  Barb.  Ch.  Pr. 

wife  separately  out  of  the  jurisdiction,  the  52.    Service  on  private  corporators  is  no 

fact  of  the  marriage  being  in  dispute,  see  service  on  the  corporation.    De  Wolf  e. 

Longworth  v.  Bellamy,  cited  Seton,  1245.  Mallett,  3  Dana,  214.   Where  the  business 

8  For  form  of  order,  see  Seton,  1246,  No.  of  a  company  had  practically  ceased,  but 

9;  and  for  torms  of  motion  paper  and  affi-  the  company  had  never  been  dissolved, 

davit,  see  Vol.  III.  service  was  ordered  on  the  late  chairman 

*  Bell  «.  Hyde,  Free.  Ch.  328;   Dubois  and  secretary.    Gaskell  ».  Chambers,  26 

V.  Hole,  2  Veru.  613;  Bunyan  v.  Morti-  Beav.  252;  5  Jur.  N.  S.  52. 

mer,  6  Mad.  278;  and  see  Pemberton  ».  '  See  8  &  9  Vic.  c.  16,  §  135;  ib.a.  18, 

M'dill,  1  Jur.  N.  S.  1045,  V.  G.  W.;   see  §  134;  ib.  o.  20,  §  138;  25  &  26  Vic.  0.  89, 

Dyett  k.  A.  Coal  Co.,  20  Wend.  570.  §§  62,  63. 

6  Graham  v.  Fitch,  2  De  G.  &  S.  246;  e  Kobinson  v.  Lord  Rokeby,  8  Ves.  601; 

12  Jur.  833;  and  see  ante,  p.  183.  Vigers  v.  Lord  Audley,  9  Sim.  409;  ante. 

Where  the  plaintiff  seeks  relief  out  of  p.  441;  Braithwaite's  Pr.  29,  u. 
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Ch.  Till.  §  1.   an  unindorsed  copy  of  the  bill,  must  be  served  in  the  same  man- 

' 1 ■   ner  as  a  copy  of  the  bill  in  ordinary  cases.    If  the  peer  does  not 

enter  his  appearance  within  eight  days,  the  plaintiff  must  serve 
him  with  a  copy  of  the  bill  indorsed  in  the  usual  form :  except 
that  the  words,  "  you  will  be  liable  to  have  your  estate  seques- 
tered, and  other  proceedings  taken  against  you,"  must  be  sub- 
stituted for  the  words,  "  you  will  be  liable  to  be  arrested  and 
imprisoned."  ^ 

The  Attorney-General  used  not  to  be  served  with  a  subpcenaj 
but  with  a  copy  of  the  bill.''  Hence,  now  the  practice  with  respect 
to  the  Attorney-General  will  be  the  same  as  with  respect  to  other 
defendants. 

If  the  plaintiff  amends  his  bill,  he  must  serve  a  copy  of  the 
Amended  bill  amended  bill  on  all  the  defendants,'  or,  if  they  have  appeared, 
to  be  served  qjj  their  solicitors ;  *  or,  where  they  have  appeared  in  person,  at 
or  their  the  place  named  for  service ;  ^   and  the   copy  served  must  be 

so  icitors.  stamped  by  the  Record  and  Writ  Clerk,  so  as  to  indicate  the  filing 
of  the  amended  bUl,  and  the  date  of  the  filing.  "Where  the  plain- 
tiff requires  an  answer  to  the  amended  bill,  the  copy  served  should 
be  indorsed  in  the  same  manner  as  the  copy  of  an  original  bill : 
otherwise,  the  copy  served  should  be  without  indorsement.^  It  is, 
of  course,  to  be  understood,  that  as  to  defendants  added  by  amend- 
ment, the  bill  is  to  be  treated  as  an  original  bill. 

Where  the  plaintiff  is  unable  to  effect  ordinary  service  upon  a 
defendant,  in  the  manner  above  mentioned,  the  Court  will,  in 
many  cases,  permit  service  to  be  effected  upon  the  defendant  him- 
self out  of  the  jurisdiction,  or  to  be  substituted  upon  his  agent 
within  the  jurisdiction.  It  is  expressly  enacted  by  the  late  Act, 
that  the  Court  shall -be  at  liberty  to  direct  substituted  service  of 
the  bill,  as  it  shall  think  fit ; '  but  it  seems  that  this  enactment 


Substituted 
service : 


1  Braithwaite's  Pr.  29,  n. 

2  Lord  Red.  39.  Where  the  United 
States  or  a  State  is  interested,  the  District 
Attorney  or  the  Attorney-General  must  be 
served  with  a  copy  of  the  bill.  If  he 
omits  to  enter  an  appearance,  an  order 
may  be  obtained  on  petition,  that  he  ap- 
pear within  a  certain  time,  or  the  bill  be 
taken  as  confessed.  1  Hofif.  Ch.  Pr.  108. 
In  Grayson  v.  Virginia,  3  Dall.  320,  it  was 
held  that  when  process  at  Common  Law 
or  in  Kquity  shall  issue  against  a  State,  the 
same  shall  be  served  upon  the  Governor 
or  chief  executive  officer,  and  the  Attorney- 
General  of  such  State.  Rules  of  Supreme 
Couit  of  the  United  States,  December 
Term  1858,  No.  6. 

In  New  Jersey  v.  New  York,  8  Peters, 
461,  it  wds  held  that  where  the  bill  is 
brought  by  one  State  against  another,  the 
tubpasna  must  be  served  upon  the  Governor 


and  Attorney-General  of  the  defendant 
State,  and  a  service  on  the  Governor  alone, 
there  being  no  appearance  entered  for  the 
defendants,  will  not  authorize  the  Court 
to  proceed.  See  Huger  v.  S.  Carolina, 
3  Dall.  339. 

8  Ord.  IX.  20.  The  copy  may  be  partly 
printed  and  partly  written,  if  the  amend- 
ment is  not  made  by  a  reprint.  Hid. 

*  Ord.  IX.  21.  It  is  sufficient  to  serve 
one  copy  on  each  solicitor,  notwithstanding 
he  may  be  concerned  for  several  defend- 
ants. Where,  however,  a  solicitor  is 
properly  concerned  as  solicitor  for  one 
defendant,  and  as  agent  for  another,  two 
copies  should  be  served.  Braithwaite's 
Pr.  308;  and  sS,  n. 

6  Ord.  IX.  22. 

6  Barry  v.  Croskev,  2  J.  &  H.  130. 

'  15  &  16  Vic.  c.  86,  §  6;  and  see  4  &  5 
Will.  IV.  0.  82,  §  2,post,  p.  450. 
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does  not  extend  the  jurisdiction  previously  exercised  by  the  Court 
in  this  respect.'' 

The  principle  upon  which  the  Court  acts  in  directing  substituted 
service  is  clearly  enunciated  by  Jiord  Cranworth  C,  in  the  case  of 
Mope  V.  Hope :  ^  in  which  case  he  says,  that,  where  there  is  an 
agent  in  this  country  managing  all  the  affairs  of  a  defendant  who 
is  abroad,  and  regularly  communicating  with  him  upon  his  affairs, 
or  where  he  has  an  agent  here  specially  managing  the  particular 
matter  involved  in  the  suit,  the  Court  has  felt  that  it  might  safely 
allow  service  upon  the  agent  to  be  deemed  good  service  upon  the 
person  abroad  :  because  the  inference  was  irresistible,  that  service 
so  made  was  service  on  a  person  either  impliedly  authorized  to 
accept  that  particular  service,  or  who  certainly  would  communicate 
the  process  so  seived  to  the  party  who  was  not  in  this  country  to 
receive  it  himself  The  object  of  all  service  was  of  course  only  to 
give  notice  to  the  party  on  whom  it  was  made,  so  that  he  might 
be  made  aware  of,  and  able  to  resist,  that  which  was  sought  against 
him ;  and  when  that  had  been  substantially  done,  so  that  the 
Court  might  feel  perfectly  confident  that  service  had  reached  him, 
every  thing  had  been  done  that  was  required.* 

Where  a  bill  is  filed  to  restrain  an  action  at  law,  and  the  defend- 
ant (the  plaintiff  in  the  action)  is  out  of  the  jurisdiction,  or  can- 
not be  foimd,^  the  Court  will  allow  substituted  service  on  the 
attorney  employed  by  him  to  conduct  the  proceedings  at  law,  on 
an  affidavit  proving  those  facts.* 

Substituted  service  of  the  copy  of  a  cross-bill,  upon  the  solicitor 
who  filed  the  original  bill,  will  not  be  ordered ;  but  the  Court  wiU, 
in  such  a  case,  stay  the  proceedings  in  the  original  cause  until  the 
defendants  have  entered  an  appearance." 

In  the  case  of  JSobhouse  v.  Courtney^  the  cases  and  authorities 
upon  the  subject,  of  substituted  service  upon  an  agent  were  re- 
viewed. There,  the  defendant,  who  was  out  of  the  jurisdiction,  had 
given  special  authority  to  a  person  vdthin  the  jurisdiction  to  act  as 
his  agent,  with  respect  to  the  property  which  was  the  subject  of  the 

1  See  Bones  v.  Angier,18  Jur.  1050,  V. 
C.  W.;  Hope  v.  Hope,  4  De  G.,  M.  &  G. 
328,  341 ;  and  see  Ord.  X.  2. 

2  4  De  G.,  M.  &  G.  328. 
s  /  J.  342.   Where  a  bill  was  filed  against 

a  firm,  one  member  of  which  was  resident 
abroad,  substituted  service  on  the  members 
in  England  was  directed.  Henderson  v. 
Campbell,  13  W.  R.  704,  L.  JJ. 

*  Sergison  v.  Beavan,  9  Hare  Ap.  29. 
marg.;  16  Jur.  1111,  V.  C.  S.;  Hamond  «. 
Walker,  3  Jur.  N.  S.  686,  V.  0.  W.;  and 
see  Seton,  877;  Anderson  v.  Lewis,  3  Bro. 
C.  C.  429;  5  Sim.  605;  Baillies.  Blanchet, 
10  L.  T.  N.  S.  365,  V.  C.  W. 

6  The  merits  need  not  now  be  shown  by 
affidavit.    Sergison  v.  Beavan,  iM  mp. 


Ch.  THL  §  1. 


General  prin- 
ciple on 
which  it  is 
directed : 

Hopi  V.  Hopt. 


When  bai  to 
restrain 
action,  and 

fJaintiff  at 
aw  is  abroad, 
or  cannot  be 
found. 

Not  ordered, 
in  cross-suit, 
on  plaintiff's 
solicitor  in 
original  suit, 
but  proceed- 
ings stayed. 

Upon  agent. 


6  Anderson  v.  Lewis,  tin  sup.;  and 
Gardiner  v.  Mason,  4  Bro.  0.  C.  478;  5 
Sim.  506;  and  see  Waterton  v.  Croft, 
5  Sim.  502,  607. 

'  12  Sim.  140, 157;  6  Jur.  28;  approved 
and  acted  on  in  Murray  v.  Vipart,  1  Phil. 
521 ;  9  Jur.  173 ;  and  see  Bankier  v.  Poole, 
3  De  G.  &  S.  375;  13  Jur.  800;  Hurst  v. 
Hurst,  1  De  G.  &  S.  694;  12  Jur.  152; 
Hornby  v.  Holmes,  4  Hare,  306;  9  Jur. 
225,  796;  Dicker  v.  Clarke,  9  Jnr.  N.  S. 
636;  11  W.  E.  635,  V.  C.  K.;  Barker  v. 
Piele,  11  W.  R.  658,  V.  C.  K.;  Jackson  v. 
Shanks,  13  W.  R.  287,  V.C.  W.;  Gauther 
V.  Meinertzhaagen,  1  W.  N.  48jV.  C.  W. ; 
Brown  v.  Crowe,  tJ.  80,  V.  C.  W. 
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Ch.tiii. §1.  suit;  and  the  Court  ordered  service  on  that  person  to  be  good 

" Y service  upon  the  defendant.    An  application  of  a  similar  kind  was 

made  to  Sir  James  Wigram  V/  C,  in  the  case  of  Webb  v.  Salmon^ 
and  refused  by  him  upon  the  ground,  that  the  persons  upon  whom 
the  substituted  service  was  sought  to  be  effected  were  not  agents 
in  the  matter  of  the  suit  when  the  correspondence  with  the  plain- 
tiff's sohcitor  commenced,  and  that  they  refused  to  accept  the 
agency;  there  was  not,  therefore,  that  appointment  of  them,  as 
the  solicitors  or  agents  of  the  defendant,  which,  in  the  case  of 
Sobhouse  v.  Courtney,  was  assumed  to  be  necessary.  He  also 
observed,  that  he  was  not  prepared  to  go  beyond  that  case. 
In  Cooper  v.  Wood,^  Lord  Langdale  M.  R.  ordered  substituted 
service  on  a  person  who  had  acted  as  the  solicitor  of  the  absent 
defendant,  in  the  subject  of  the  mortgage  to  which  the  suit  related; 
and  who,  there  was  reason  to  believe,  was  in  communication  with 
the  defendant.  And  in  Weymouth  v.  Lambert^  the  same  judge 
ordered  substituted  service  in  a  creditors'  suit,  on  one  who,  acting 
as  the  attorney  of  the  executor  and  general  devisee  and  legatee^ 
resident  in  India,  had  obtained  administration  here,  and  had 
entered  into  receipt  of  the  rents  of  the  real  estate ;  and  where  an 
infant  had  been  taken  out  of  the  jurisdiction  for  the  express  pur- 
pose of  preventing  his  being  served  personally,  his  Lordship 
ordered,  that  service  upon  the  solicitor  and  Six  Clerk  of  the  parent 
should  be  good  as  against  the  infant.*  It  is  to  be  observed,  how- 
ever, that  the  principle,  as  laid  down  in  Hope  v.  Hope^  seems  to 
go  beyond  the  case  of  Sobhouse  v.  Courtney. 
Other  The  Court,  in  the  exercise  of  its  discretion,  has  by  special  order 

instances.  permitted  various  other  modes  of  substituted  service  to  be  adopted. 
Thus,  service  at  the  last  place  of  abode  of  the  defendant's  wife, 
has  been  ordered  to  be  good  service.*  So,  service  by  sending  the 
document  under  cover  to  the  person  to  whom  the  defendant  had 
directed  his  letters  to  be  sent,  has  been  permitted.'  Again,  in  the 
case  of  infants,  substituted  service  upon  the  mother,  in  one  case,^ 
and  upon  the  father-in-law  in  another,*  was  ordered  to  be  good 
service. 

1  8  Hare,  251,  255.  6  Pulteney  «.  Shelton,  5  Ves.  147;  and 

^  6  Beav.  391;  and  see  Heald  v.  Hav,  see   Manchester    and    Stafford    Riiilway 

9   W.  K.  369,  V.  C.  S. ;  Hope  v.  Carnegie,  Company  v.  How.  17  Jar.  617,  V.  C.  W. ; 

h.  E.  1  Eq.  126,  V.  C.  S.  15  &  16  Vic.  c.  86,  §  5,  ante,  p.  446. 

s  3  Beav.  333;  andseeHowkinss.  Ben-  '  Hunt  v.  Lever,  5  Ves.  147;   but  see 

nett,  1  Gitf.  215;  6  Jur.  N.  S.  948;  andthe  Gatheicole  V.   Wdkinson,  1  De  G.  &  S. 

cases  cited  in  the  note  to  8kegg  ».  Simp-  681 ;  11  Jar.  1096. 

son,  2  Ue  G.  &  S.  454,  456 ;  and  as  to  ser^  s  Baker  ».  Holmes,  1  Dick.  18 ;  and  see 

vice  of  bill,  or  order  of  revivor,  see  Norton  Garnum  v.  Marshal,  ib.  77;    S.  0.  nam. 

V.  Hepworih,  1  M'N.  &  G.  54;    13  Jar.  Smith  «.  Marshall,  2  Atk.  70;  Clark  v. 

244;  Hart  v.  Talk,  6  Hare,  618;  Forster  Waters,  V.  0.  S.,  cited,  1  Smith's  Pr.  378; 

0.  Menzies,  16  Beav.  568;  17  Jur.  657.  Hope  v.  Carnegie,  L.  R.  1  Eq.  126,  V.  C.  S. 


*  Lane  v.  Hardwicke,  5  Beav.  222.  »  Thompson  v.  Jones,  8  ves.  141. 

6  4  De  G.,  M.  &  G.  328. 


Eq. 
I  Ves 
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,  Whenever  an  order  is  made  for  substituted  service,  such  order 
jrnist  be  served  at  the  same  time  that  the  bill  is  served,  and  it  must 
be  stated  in  the  oMer  that  it  is  to  be  served ;  ^  care  should  also  be 
taken  that  the  service  is  effected  in  strict  accordance  with  the  terms 
of  the  order,  and  it  wUl  then  have  the  same'  effect  as  ordinary  ser- 
vice.^ The  application  for  the  order  is  made  by  an  ex  parte  mo- 
tion ;  \  and  must  be  supported  by  an  aifidavit  showing  what  efforts 
have  been,  made  to  serve  the  defendant,  and  that  all  practicable 
means  of  doing  ^q  have  been  exhausted,*  and  how  the  substituted 
service  is  proposed  to  be  effected.^ 

It  would  seem  that  the  Court  had  no  authority,  under  its  original 
jurisdiction,  to  serve  process  upon  any  defendant,  whether  a  natural 
bom  subject  or  not,  who  was  residing  out  of  the  territorial  limits 
of  its  jurisdiction  unless,  indeed,  the  defendant  was  shown  to  have 
absconded  to  avoid  such  service.'  Such  power  has,  however,  been 
conferred  on  it  by  statute,  in  aH  cases  in  which  a  suit  has  been  in- 
stituted concerning  lands,  tenements,  or  hereditaments  situate  in 
England  or  Wales,  or  concerning  any  charge,  lien,  judgment,  or 
incumbrance  thereon,  or  concerning  any  money  vested  in  any  Gov- 
ernment or  other  public  stock,  or  public  shares  in  pubUc  companies 
or  concerns,'  or  the  dividends  or  produce  thereof* 

By  the  statutes  referred  to,  it  is  enacted : 

First,  that  in  any  such  suit,  upon  special  motion,  the  Court  may 
order  and  direct  that  service  in  any  part  of  Great  Britain,  or  Ireland, 
or  in  the  Isle  of  Man,  shaU  be  deemed  good  service  upon  the  de- 
fendants, on  such  terms,  in  such  manner,  and  at  such  time  as  to  the 
Court  shaU  seem  reasonable.'  : 

Secondly,  that  in  any  such  suit  of  the  same  description,  in  case 
the  defendant  or  defendants  shall  appear  by  afBdavit  to  be  resident 


GH.Vin.§l. 


Application 
for  order : 
how  made. 


Power  of  the 
Court  to  order 
service  out  of 
its  territorial 
jurisdiction. 

Provisions  in 
the  Foreign 
Process  Acts : 

To  what  suits 
they  extend ; 


Service  in 
Great  Britain 
or  Ireland. 


Service 
abroad: 


1  Jones  V.  Brandon,  2  Jur.  N.  S.  437,  T. 
C.  W.    For  form,  see  Seton,  1244,  No.  4. 

2  Wilcoxon  V.  Wilkins,  9  Jur.  N.  S. 
?42;  11  W.  R.  868,M.  E.;  but  see  Dicker 
».  Clarke,  11  W.  K.  765,  V.  G.  K. 

8  Beed  v.  Barton,  4  W.  K.  793  V.  C.  W. 
For  form  of  motion  paper,  see  Vol.  III. 

4  Firth  1).  Bush,  9  Jur.  N.  S.  431;  11  .VV. 
K.  611,  V.  C.  K. ;  and  see  Barker  ».  Piele, 
11  W.  K.  658,  V.  0.  K. 

*  For  form  of  affidavit,  see  Vol.  III. 

6  Per  Lord  Westbury,  L.  C,  Cookney  v. 
Andprson,  1  De  G.,  J.  &  8.365,382;  9  Jur. 
N-  S.  736;  and  see  Foley  v.  Maillardet,  1 
De  G.,  J.  &S.  389;  10  Jur.  N.  S.  161; 
Samuel  v.  Kogers,  1  De  G.,  J.  &  S.  396; 
Norris  V.  Cotterill,  5  N.  R.  215,  V.  C.  W. 
Where  leave  was  given  to  serve  process 
out  of  the  jurisdiction,  the  service  was 
useless  unless  the  defendant  entered  an  ap- 
pearance, for  no  subsequent  proceeding 
could  be  based  upon  it.  Cookney  u.  An- 
derson, 31  Beav.  452,  468;  8  Jur.  N.  S. 
1220,  1223 ;  and  see  note  to  Shaw  v.  Lind- 
VOL.  I. 


say,  18  Ves.  2d  ed.  496;  Fernandez  v.  Cor- 
bin,  2  Sim.  544 ;  Davidson  !).  IMarchioness 
of  Hastings,  2  Keen,  509,  616 ;  Whitmore 
V.  Ryan,  4  Hare,  612,  615;  10  Jur.  368. 

'  See  Official  Manager  of  the  National 
Association  v.  Carstairs,  9  Jur.  N.  S.  955 ; 


11  W.  K. 


M.  E. 


2  &  3  Will.  IV.c.33,§  1;  4  & 5  Will. 

IV.  c.  82,  §  1. 

9  2  &  3  Will.  IV.  c.  33,  §  1.  This  Act 
extends  to  Scotland.  Cameron  f.  Cameron, 
2  M.  &  K.  289,  292 ;  Innes  v.  Mitchell,  4 
Drew.  141;  1  De  G.  &  J.  423;  Maclean  v. 
Dawson,  4  De  G.  &  J.  150;  5  Jur.  N.  S. 
663;  and  see,  for  cases  under  this  Act, 
Uasluck  V.  Stewart,  6  Sim.  321;  Anderson 

V.  Slather,  10  Jur.  383,  L.  C. ;  Turner  o. 
Sowdon,  12  W.  E.  522,  V.  C.  K.,  where 
service  on  an  infant  was  allowed.  Suits 
commenced  by  summons  are  within  the 
Acts.  Cohen  v.  Alcan,  1  De  G.,  J.  &  S. 
398;  10  Jur.  N.  S.  631,  overruling  Lester 
V.  Bond,  1  Dr.  &  S.  392;  7  Jur.  N.  S.  638. 
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evidence  in 
support. 


Service  upon 
receiver  or 
steward. 


Substituted 
service. 


Ch.  vm.  §  1.  in  any  specified  place  out  of  the  ITnitfed  Kingdom  of  Great  Britain 
and  Ireland,  the  Court  may,  upon  open  motion  of  any  of  the  com- 
plainants in  any  such  suit,  founded  upon  an  afSdavit  or  affidavits, 
and  such  other  documents  as  may  be  appUcahle  for  the  purpose  of 
ascertaining  the  residence  of  the  party,  and  the  particulars  material 
to  identify  such  party  and  his  residence,  and  also  specifying  the 
means  whereby  such  service  may  be  authenticated,  and  especially 
whether  there  are  any  British  officers,  civil  or  military,  appointed 
by  or  serving  under  her  Majesty,  residing  at  or  near  such  place, 
order  that  service  of  the  bill  ^  upon  the  party,  in  manner  by  the 
order  directed,  or  in  case  where  the  Court  may  deem  fit,  upon  the 
receiver,  steward,  or  other  person  receiving  or  remitting  the  rents 
of  the  lands  or  premises,  if  any,  in  the  suit  mentioned,  returnable 
at  such  time  as  the  said  Court  shall  direct,  shall  be  deemed  good 
service  upon  such  party." 

Thirdly,  that  if  it  shall  be  made  to  appear  by  affidavit  that  any 
•defendant,  in  any  such  suit,  cannot  by  reasonable  diligence  be 
personally  served  with  the  bill,^  or  that,  upon  inquiry  at  his  usual 
place  of  abode,  he  could  not  be  found,  so  as  to  be  served  with  such 
process,  and  that  there  is  just  ground  for  beUeving  that  such  de- 
fendant secretes  or  withdraws  himself  so  as  to  avoid  being  served 
with  the  process  of  the  Court,  then  and  in  all  such  cases,  the  Court 
may  order  that  the  service  of  the  bill  ^  shall  be  substituted  in  such 
manner  as  the  Court  shall  think  reasonable,  and  direct  by  such 
order.' 

Besides  the  provisions  of  the  Acts  above  referred  to,  there  is  a 
General  Order  of  the  Court  which  provides,  that  where  a  defendant 
in  any  suit  is  out  of  the  jurisdiction,  the  Court  may,  upon  apph- 
cation,  supported  by  such  evidence  as  shall  satisfy  the  Court  in 
what  place  or  country  such  defendant  is  or  may  probably  be  found, 
order  that  a  copy  of  the  bill  under  the  stat.  15  &  16  Vic.  c.  86,  §  3, 
and,  if  an  answer  is  required,  a  copy  of  the  interrogatories  may  be 
served  on  such  defendant  in  such  place  or  country,  or  within  such 
Umits,  as  the  Court  shall  think  fit  to  direct ;  and  that  such  order 
shall  limit  a  time  after  such  service  .within  which  such  defendant 
is  to  appear  to  the  bill :  such  time  to  depend  on  the  place  or  coun- 
try within  which  the  copy  of  the  bill  is  to  be  served ;  and  where 
an  answer  is  required,  such  order  shaU  also  ■  limit  a  time  within 
which  such  defendant  is  to  plead,  answer,  or  demur,  or  obtain  from 


General 
Order  X.  7 


1  The  Acts  provided  for  the  service  of 
the  subpmna  to  ap|iear  to  and  answer  the 


bill ;  but  now,  a  properly  stamped  and  in 

copy  of  the 
16  &  16  Vic.  c. 


dorsed  copy  < 


e  bill  must  be  served. 

:.  86,  §  3,  ante,  p.  439-441. 

2  4  &  5  WiU.  IV.  0.  82,  §  2;  see,  for 

cases  under  this  Act,  Godson  v.  Cook, 

7  Sim.  B19;  Parker  ».  Lloyd,  6  Sim.  608, 

510;  Dodd  v.  Webber,  2  B.eav.  602;  Green 


V.  Pledyer,  3  Hare,  165,  168;  Cox  V. 
Bannister,  8  W.  R.  206,  M.  R. ;  Official 
Manager  of  the  National  Association  v. 
Garstairs,  9  Jur.  N.  S.  955;  11  W.  R.  866, 
M.  R. 

8  4  &  5  Will.  IV.  0.  82,  §  2 ;  and  see  16 
&  16  Vic.  c.  86.  S  5;  ante,  p.  446;  11  Geo. 
IV.  &  1  Will.  IV.  c.  86,  §§  3, 9;  Ord.  X.  6 ; 
post,  pp.  456-469. 
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the  Court  fiirther  time  to  make  Ms  defence  to  the  bill ;  and  that  Ch.  vni.  §  i. 

at  the  time  when  such  copy  of  the  bill  shall  be  served,  the  plaintiff  ' y ■' 

shall  also  cause  the  defendant  to  be  served  with  a  copy  of  the  order 
giving  the  plaintiff  leave  to  serve  such  copy  of  the  bill.^ 

It  is  to  be  observed,  that  the  Acts  of  Parliament  before  referred  Construction 
to,  conferring  upon  the  Court  of  Chancery  the  power  of  serving  °^|]['order^ 
process  out  of  the  jurisdiction,  apply  to  su^its  of  a  particular  kind, 
and  fiirther,  that  they  fetter  the  exercise  of  the  privilege  by  certain 
.restrictions ;  but  the  language  of  the  General  Order  above  men- 
tioned applies  to  suits  of  all  descriptions,  and  in  some  respects  dis- 
penses with  the  provisions  which  the  Legislature  had  required.     It 
was  formerly  considered,  that  the  General  Order  enabled  the  Court  Operation  of 
to  direct  service  on  a  defendant  who  had  neither  a  domicile  nor  ^gtricJ^ji  ^ 
property  within  the  jurisdiction,  and  in  any  suit  whatever.     This  suits  within 
interpretation  of  the  General  Order  was  acted  upon  for  a  long     *    "^ 
series  of  years  ;  ^  but  it  has  been  recently  overruled,  on  the  ground 
that  the  General  Order  only  applies  to  the  cases  within  the  Acts 
above  referred  to  ;  and  it  has  been  held,  that  the  statutes "  enabling 
the  Court  to  make  alterations  in  forms  and  mode  of  proceeding,  do 
not  empower  the  Court  to  sanction  the  service  of  the  biU  out  of 
the  jurisdiction,  except  in  cases  within  the  Acts.* 

Where  it  is  sought  to  serve  the  bill  but  of  the  jurisdiction,  it  is  interrogato- 
usual,  and  in  most  cases  desirable,  to  apply  for  leave  to  serve  in-  "®'  shoiUd  be 
terrogatories  to  the  bill  at  the  same  time ;  ^  indeed,  if  it  should  be  same  time, 
necessary  to  take  the  bill  pro  confesso  against  the  defendant  out 
of  the  jurisdiction,  it  cannot  be  done  unless  interrogatories  have 
been  served.'  ' 

The  application  for  leave  to  effect  service  out  of  the  jurisdiction.  Application: 
is  made  by  an  ex  parte  motion,  or  by  summons  at  Chambers.'     The  ^""^  made, 

„,..  Ill  f        •  1  -I        •  ^i<i  necessary 

affidavits  in  support  must  show  the  place  ot  residence  at  the  time  evidence, 
the  apphcation  is  made,  or  as  near  thereto  as  is  practicable ; "  and 
an  affidavit  showing  that  the  defendant  was  resident  at  Calais, 
seven  weeks  previously  to  the  application,  was  held  insufficient ;  ^ 
but  the  affidavit  need  not,  it  seems,  show  more  than  the  country 
in  which  the  defendant  resides." 

J  Ord.  X.  7  (1)  (2)  (3).  N.  378;  Corj-  r.  Jacobsen,  1  W.  N.  290,  V. 

2  Whitmore  v.  Kyan,  4  Hare,  612,  617;  C.  K. 

10  Jur.  368;  Blenliinsopp  v.  Blenjcinsopp,  6  Leaman  v.  Brown,  7  W.  R.  322,  T.  C. 

2  Phil.   1;    1  C.  P.  Coop.  t.  Cott,  20;  8  K.;  see  pos«.  Chap.  IX.,  Interrogatories. 

Beav.  612;   Steele  v.  Stuart,  1  H.  &  M.  6  Posf,  Chap.  XI.,  Taking  Bills  pro  con- 

793, 796 ;  10  Jur.  N.  S.  15 ;  Curtiss  ».  Grant,  fesm. 

9  Jur.  N.  S.  766,  M.  R.  '  For  form  of  order,  see  Seton,  1244,  No. 

8  3  &  4  Vic.  c.  94 ;  5  Vic.  c.  5,  §  29 ;  15  6 ;  and  for  forms  of  motion  paper  and  sura- 

&  16  Vic.  c.  86,  §  63.  moiis,  see  Vol.  III. 

4  Cookney  ».  Anderson,  1  De  G.,  J.  &  8  Preston  ».   Dickinson,  9  Jur.  919;  7 

S.  865;  9  Jur.  N.  S.  736;  Foley  v.  Mail-  Beav.  582,  n. 

lardet,  1  De  .G.,  J.  &  S.  389;  10  Jur.  N.  S.  »  Fieske  v.  Buller,  7  Beav.  581. 

161;  Samuel  ».  Rogers,  1  De  G ,  J.  &  S.  i"  Blenkinsopp  «.  Blenkinsopp,  8  Beav. 

396;  Norris  v.  Cotterill,  5  N.  B.  215,  V.  C.  612;  2  Phil.  1 ;  1  C.  P.  Coop.  t.  Cott.  20; 

W.;  but  see  contra,  Drummond  v.  Drum-  Preston  v.  Dickinson,  vbi  sup.;  Biddulph 

mond,  L.  R.  2  Eq.  335;  12  Jur.  N.  S.  581,  v.  Lord  Camoys,  7  Beav.  680;  10  Jur.  485. 

V.  0.  S.,  affirmed  by  L.  C.  &  L.  JJ.  1  W.  For  form  of  affidavit,  see  Vol.  III. 
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Ch.  vm.  §  1.  It  is  not  necessary  to  show,  by  affidavit,  that  the  circumstances 
are  such  as  to  warrant  the  order.  The  Court  may  look  at  the 
pleadings  for  that  purpose ;  ^  and,  if  necessary,  may  go  into  the 
merits  of  the  case  :  it  being  always  in  the  discretion  of  the  Court 
whether  to  grant  or  refuse  the  application ;  '■'  but  it  acts  on  a  prima 
facie  case  being  made  out.* 

Leave  may  be  granted  to  serve  infants,''  and  persons  of  unsound 
mind,^  out  of  the  jurisdiction ;  and  upon  such  service,  guardians 
ad  litem  wiU  be  appointed ;  and  a  husband  out  of  the  jurisdiction 
may  be  served  for  himself  and  his  wife.°  Where  the  fact  of  the 
marriage  is  in  dispute,  leave  will  be  granted  to  serve  them  sepa^ 
rately.'  Where  a  father  and  his  infant  children  were  living  to- 
gether out  of  the  jurisdiction,  it  was  held,  that  a  separate  copy 
must  be  served  on  each.* 

The  order  giving  leave  to  make  the  service  out  of  the  jurisdiction 
must  be  served  with  the  copy  of  the  bill ; "  and  this  requirement 
is  expressed  in  the  order  itself"  If  no  directions  to  the  contrary 
are  given  by  the  order,  the  service  should  be  effected  by  serving 
the  copy  of  the  bUl  and  a  copy  of  the  order  on  the  defendant  per- 
sonally, or  by  leaving  the  same  with  his  servant,  or  some  member 
of  his  family,  at  his  dwelling-house  or  usual  place  of  abode,^"^  within 
the  limits  defined  by  the  order.  The  order  fixes  the  time  after 
service  of  the  bill  within  which  the  defendant  is  to  appear,  and 
also,  if  an  answer  is  required,  the  time  after  service  of  the  inter- 
rogatories within  which  the  defendant  is  to  plead,  answer,  or  de- 
mur, not  demurring  alone,  or  obtain  from  the  Court  further  time 
to  make  his  defence  to  the  bill ; "  but  it  is  not  necessary  to  fix  any 
time  for  his  demurring  alone  :  such  time  being  the  same  as  in  cases 
where  the  defendant  is  served  within  the  jurisdiction.^* 

These  times  are  fixed  by  the  registrar;  and,  as  a  general  rule, 


Service 
abroad  on 
infant  and 
person  of  un-: 
sonnd  mind ; 

husband  and 
wife. 


Order  giving 
leave  must  be 
served. 


Service:  how 
effected. 


Order  fixes 
time  to  ap- 
pear, and  to 
plead,  an- 
swer, or 
demur,  if 
answer 
required ; 

but  not  for 
demurring 
alone. 

Principle  on 
which  times 


1  Blenkinsopp  «.  Blenkinsopp,  nbi  sup. ; 
Maclean  v,  Dawson,  4  De  G.  &  J.  150;  6 
Jur.  N.  S.  663;  Official  Manager  of  Na- 
tional Association  v.  Carstairs,  9  Jur.  N.  S. 
9B5 ;  11  W.  R.  866,  M.  K. ;  Steele  ».  Stuart, 
1  H.  &  M.  793;  10  Jur.  N.  S.  15;  Foley  ».. 
Maillardet,l  De  G.,  J.  &  S.  389;  10  Jur. 
N;  S.  161 ;  Hawarden  v.  Dunlop,  2  Dr.  & 
S.  165;  Norris  i).  Cotterill,  6  N.  K.  215,  V. 
O.W. 

2  Lewis  V.  Baldwin,  11  Beav.  168,  168 ; 
Whitmore  v.  Eyan,  4  Hare,  612,  617;  10 
Jur.  368;  Innes  v.  Mitchell,  4  Drew.  141; 
3  Jur.  N.  S.  991;  1  De  G.  &  J.  423;  Cook 
V.  Wood,  7  W.  R.  424,  V.  C.  K.;  Maclean 
1)  Dawson,  27  Beav.  25;  4  DeG.  &  J.  150; 
5  Jur.  N.  S.  663. 

3  Maclean  v.  Dawson,  ubi  sup, ;  Meiklan 
V  Campbell,  24  Beav.  100.  The  plaintiff 
takes  the  order  at  hie  own  risk.  Brooks 
V.  Morison,  32  Beav.  652. 

*  Anderson  v.  Stather,  10  Jur.  883,  L. 
C;  Turner  v.  Sowden,  12  W.  R.  522;  13 


W.  R  66;  10  Jur.  N  S.  1122,  V.  C,  K.; 
S.  C.  nam.  Turner  v.  Snowden,  2  Dr.  & 
Sm  265. 

6  Biddulphj). LordCamoy8,7Beav. BSD; 
10  Jur.  486. 

«  Jones  V.  Geddes,  9  Jur.  1002,  V.  C. 
E.;  Steele  v.  Plomer,  2  Phil.  782,  n.;  1 
M'N.  &  G.  83. 

'  Longworth  v.  Bellamy,  M.  E.,  cited 
Seton,  1246. 

8  Jones  V.  Geddes,  nbi  sup. 

9  Ord.  X.  7  (3). 

1"  For  form,  see  Seton,  1244,  No   6. 

11  Ord.  X.  1 ;  Braithwaite's  Pr.  33. 

12  Jbid. ;  Ord.  X.  7  (2).  The  interroga- 
tories may  be  served  with  the  bill.  Leaman 
V.  Brown,  7  W.  E.  322,  V.  C.  K. 

18  Brown  v.  Stanton,  7  Beav.  582 ;  Pres- 
ton ».  Dickinson,  ib,  n.;  Blenkinsopp  v. 
Blenkinsopp,  8  Beav.  612;  Griiuing  v. 
Prioleau,  10  Jur.  N.  S.  60;  12  W.  R.  141, 
M.  E  ;  33  Beav.  221. 
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twice  the  time  it  ordinarily  takes  to  reach  the  place  where  the  Ch.  vill.  §  i: 

defendant  is  residing  is  allowed  for  appearing,  and  twice  that  ^~ — y ■' 

time  for  answering.^     The  times  so  fixed  should  be  inserted  in  to  appear  and 

the  indorsement  on  the  bill,  instead  of  the  time  inserted  there  when  fixed!"^  "** 
the  bill  is  to  be  served  within  the  jurisdiction.'' 

"Where  a  defendant  has  been  served  out  of  the  jurisdiction  under  Defendant 

this  order,  he  cannot  be  attached  for  want  of  appearance,  upon  servedabroad 

his  coming  within  the  jurisdiction.*  attached  for 

A  defendant,  on  being  served  with  the  bill,  may  enter  an  ap-  °°°g*^^'^*'^" 

pearance  at  the  Record  and  Writ  Clerks'  OflSce,*  whereupon  the  Defendant 

suit  will  be  prosecuted  against  him  in  the  ordinary  way ;  or  he  ^^J  """^^  *<> 

may  move,  on  notice  to  the  plaintiff,  to  set  aside  such  service  for  service,  on 

irregularity.^    Before,  however,  he   can  so   move,  he  must  enter-  co*^™f„al 

what  is  called  a  conditional  appearance,  with  the  Registrar.'  appearance. 

Where  the  plaintiff  has  introduced  into  the  bill  statements,  as  Evidence 

to  the  subject-matter  of  the  suit,  that  brine;  it  within  the  Acts  required  in 

,..  .  «,..T..  ■iT/.T  supporter 

authonzmg  service  out  of  the  jurisdiction,  the  defendant  may,  on  motion, 
the  motion  to  discharge  the  order,  read  affidavits  disproving  such 
statements. ' 

All  orders,  writs,  and  other  proceedings  upon  which  process  General  rules 
of  contempt  may  afterwards  be  issued,  require,  in  general,  what  °-^ '"  service 
is  called  personal  service.'     The  same  strictness  is  not,  however,  ings: 
necessary  for  the  service    of  notice   of  ordinary  proceedings  in 
the  cause ;  and  it  will  be  convenient  here  to  state  the  manner  in 
which  service  of  such  proceedings  is  efiected. 

Every  solicitor  of  a  party  suing  or  defending  by  a  solicitor,  must  Where  par- 
cause  to  be  written  or  printed  upon  every  writ  or  summons  which  ^^^  *"^'"' 
he  sues  out,  and  upon  every  bill,'  demurrer,  plea,  answer,  or  other  solicitor: 
pleading  or  proceeding,  and  all  exceptions  which  he  may  leave 

■  1  Seton,  1245 ;  Ghatfield  v.  Berchtoldt,  154 ;  Maclean  v.  Dawson,  vM  mp. ;  Foley 

9  Hare  Ap.  28.  v.   Maillardet,  vbi  sup. ;   but  see  Betts  v. 

2  Baynes  v.  Ridge,  9  Hare  Ap.  27;   1  Barton,  3  Jur.  N.  S.  154,  V.  C.  W.    The 

W.  E.  99;  Ghatfield ».  Berchtoldt,  «JJ  sap. ;  appearance    is   entered   under  an    order, 

Sharpe  v.  Blondeau,  1  W.  R.  100,  V.  C.  K.,  which  is  obtained  on  an  ex  parte  motion, 

cited  9   Hare  Ap.  27.     For  form  of  in-  or  on  petition  of  course  at  the  Rolls.    By 

dorsement,  see  Vol.  III.  the  order  the  defendant  must,  by  his  coun- 

8  Hackwood  v.  Lockerby,  7  De  G.,  M.  sel,  submit  to  any  process  which  the  Court 

&  G.  2315;  and  see  Penfold  v.  Kelly,  12  W.  may  direct  to  issue  against  him  on  the 

R.  286,  V.  C.  K.  appearance.     For  the  mode  of  entering  a 

*  See  post,  Chap.  XIII.,  Appearance.  conditional  appearance,  see  Index,  Appear- 

*  Maclean  v.  Dawson,  27  Besiv.  25 ;  4  De  ance ;  for  form  of  order  and  appearance,  see 
G.  &  J.  150;  5  Jur.  N.  S.  663;  Official  Seton,  1249,  No.  6;  and  for  form  of  motion 
Manager  of  National  Association  v.  Car-  paper,  see  Vol.  III. 

stairs,  9  Jur.  N.  S.  955 ;  11  W.  R.  866,  M.  '  Foley  v.  Maillardet,  1  De  G.,  J.  &  S. 
R.;  Foley  v.  Maillardet,  10  Jur.  N.  S.  84;  389;  10  Jur.  N.  S.  161;  and  see  Official 
ib.  161;  1  De  G.,  J.  &  S.  389;  Steele  v.  Manager  of  National  Association  v.  Car- 
Smart,  1  H.  &  M.  793;  10  Jur.  N.  S.  15;  stairs,  9  Jur.  N.  S.  955;  11  W.  R.  866, 
see  Braithwaite's  Pr.  321,  and  for  forms  of  M.  B. 

notice  of  motion,  and  affidavit  in  support,  8  in  such  cases,  personal  service  is,  how- 
see  Vol.  III.  ever,  sometimes  dispensed  with.  Rider 
8  Mackreth  v.  Nicholson,  19  Ves.  367;  v.  Kidder,  12  Ves.  202;  De  Manueville  v. 
Davidson  v.  Marchioness  of  Hastings,  2  De  Manneville,  ib.  203. 
Keen,  509 ;  Johnson  v.  Barnes,  1  De  G.  &  ^  This  includes  an  information.  Prel. 
S.  129;  Lewis  v.  Baldwin,  11  Beav.  153,  Ord.  X.  (4). 
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Ob.  Tin.  §1. 


Solicitor  not 
to  be  changed 
without  an 
order. 


Notices  to  be 
served  at  so- 
licitor's office, 
or  address  for 
service. 


Where  par-  , 
ties  sue  or 
defend  in 
person : 


with  the  Clerks  of  Record  and  Writs  to  be  filed,  and  upon  all 
instructions  which  he  may  give  to  them  for  any  appearance  or 
other  purpose,  his  name  or  firm,  and  place  of  business,  and  also  (if 
his  place  of  business  shall  be  more  than  three  miles  from  the 
Record  and  "Writ  Clerks'  office)  another  proper  place  (to  be  called 
his  address  for  service),  which  shall  not  be  more  than  three  miles 
from  that  office,  where  writs,  notices,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  wiitten  communications 
may  be  left  for  him.  And  where  any  such  solicitor  shall  only  be 
the  agent  of  any  other  solicitor,  he  must  add  to  his  own  name  or 
firm,'  and  place  of  business,  the  name  or  firm,  and  place  of  business, 
of  the  principal  solicitor.^ 

A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to 
change  his  solicitor,  in  any  cause  or  matter,  without  an  order  of 
the  Court  for  that  purpose :  which  may  be  obtained  by  motion 
or  petition  as  of  course ; "  and  until  such  order  is  obtained  and 
served,  and  notice  thereof  given  to  the  Clerk  of  Records  and 
Writs,  the  former  solicitor  is  considered  the  solicitor  of  the  party.* 

Where  a  party  sues  or  defends  by  a  solicitor,  and  no  address  for 
service  of  such  solicitor  has  been  written  or  printed,  pursuant  to 
the  directions  of  the  General  Order,*  all  writs,  notices,  orders,  sum- 
monses, warrants,  and  other  documents,  proceedings,  and  written 
communications,  not  requiring  personal  service  upon  the  party  to 
be  affected  thereby,  are,  unless  the  Court  shall  otherwise  direct,  to 
be  deemed  sufficiently  served  upon  the  party,  if  served  upon  his 
solicitor,  at  his  place  of  business ;  but  if  an  address  for  service  of 
such  solicitor  shall  have  been  written  or  printed  as  aforesaid,  then 
all  such  writs,  notices,  orders,  summonses,  warrants,  and  other 
documents,  proceedings,  and  written  communications,  are  to  be 
deemed  sufficiently  served  upon  such  party,  if  left  for  his  solicitor, 
at  such  address  for  service.* 

Every  party  suing  or  defending  in  person,  must  cause  to  be 
written  or  printed  upon  every  writ  which  he  sues  out,  and  upon 


1  Ord.  III.  2 ;  and  see  ante,  p.  397. 

2  The  application  is  almost  invariably 
made  by  petition;  see  post,  Chap  XLIV., 
SolicilorB.  The  application  should  not  be 
made  as  of  course,  when  the  plaintiff  in 
a  creditor's  suit,  whose  debt  is  small,  sells 
his  debtafter  decree.  Toppingt).  Searson, 
2  H.  &  M.  205,  For  forms  of  motion  pa- 
per and  petition,  see  Vol.  III. 

8  Ord.  III.  3;  Davidson  v.  Leslie,  9 
Beav.  104;  Wright  v.  King,  ib.  161.  This 
order  was  held  not  to  applj-  where  the  suit 
was  at  an  end,  and  a  petition  was  present- 
ed by  a  new  solicitor  for  payment  out  of  a 
fund  carried  to  a  separate  Hccount.  Wad- 
dilove  V.  Taylor,  12  Jur.  698,  V.  C.  W. 
Where  there  has  been  any  special  contract 
as  to  employment  of  solicitor,  the  order  to 


change  is  not  of  course.  Jenkins  v.  Bry- 
ant, 3  Drew.  70 ;  Richards  v.  Scarborough 
Market  Company,  17  Beav.  83.  And  see, 
as  to  this  order.  Ward  «.  Swift,  6  Hare,  309, 
311.  Service  of  notice  of  motion  at  solici- 
tor's address  for  service  held  sufScient, 
although  the  office  was  untenanted;  the 
solicitor  having  absconded,  and  the  party 
being  out  of  the  jurisdiction.  Reuben  v. 
Thompson,  16  Jur.  1008,  V.  C.  T. 

<  Ord  HI.  2. 

5  Ord.  III.  4.  Service,  in  a  supplemen- 
tal suit,  upon  the  solicitor  in  the  original 
suit,  has  been  held  good  service.  Scott  i>. 
Wheeler,  18  Beav.  239;  see  also  Hart  v. 
Tulk,  6  Hare,  618;  Norton  v.  Hempworth, 
1  M'N.  &  G.  54;  13  Jur.  244;  Bligh  v. 
Tredgett,  5  De  G.  &  S.  74;  IB  Jur.  1101. 
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every  bilV  demurrer,  plea,  answer  or  other  pleading  or  proceed-  Ch.viii.  §i. 

ing,  and  all  exceptions,  which  he  may  leave  with  the  Clerks  of  " r -" 

Records  and  Writs  to  be  filed,  and  upon  all  instructions  which  he 
ma.y  give  to  them  for  any  appearance  or  other  purpose,  his  name 
and  place  of  residence,  and  also  (if  his  place  of  residence  shall  be 
more  than  three  miles  from  the  Record  and  Writ  Clerks'  Oifice), 
another  proper  place  (to  be  called  his  address  for  service),  which 
shall  not  be  more  than  three  miles  from  that  oifice,  where  writs, 
notices,  orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him.^ 

Where  a  party  sues  or  defends  in  person,  and  no  address  for  How  served 
service  of  such  party  has  been  written  or  printed,  pursuant  to  the  7"*^  proceed- 
direction  of  the  General  Order,'  (Jr  where  a  party  has  ceased  to 
have  a  solicitor,  all  writs,  notices,  orders,  summonses,  warrants,  and 
other  documents,  proceedings,  and  written  communications,  not 
requiring  personal  service  upon  the  party  to  be  afiected  thereby, 
are,  unless  the  Court  shall  otherwise  direct,  to  be  deemed  to  be 
sufficiently  served  upon  such  party,  if  served  upon  him  personally 
or  at  his  place  of  residence ;  but  if  an  address  for  service  of  such 
party  shall  have  been  written  or  printed  as  aforesaid,  then  all  such 
writs,  notices,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications,  shall  be  deemed  sufS- 
ciently  served  upon  such  party,  if  left  for  him  at  such  address  for 
service.^ 

Where  the  solicitor  of  a  party  dies,  the  other  side  may  sue  out  Subpcem 
a  subpoena  against  him  to  name  a  new  solicitor ;  ^  and  it  seems  *"  ??™6 
that  substituted  service  of  this  subpoena  will  be  ordered,  in  a-proper 
case.' 

Service  of  all  writs,  notices,  summonses,  orders,  warrants,  docu-  Before  what 
ments,  and  other  proceedings,  not  requiring  personal  service '  upon  hours  service 
the  party  to  be  afiected  thereby,  is  to  be  made  before  seven  o'clock  made. 
in  the  evening :  except  on  Saturday,  when  it  is  to  be  made  before 
two  o'clock  in  the  afternoon ;  and  if  made  after  seven  o'clock  in 
the  evening  on  any  day  except  Saturday,  the  service  is  to  be 
deemed  as  made  on  the  following  day;  and  if  made  after  two 

1  This  includes  an  information.  Prel.  *  Eatcliff  v.  Eoper,  1  P.  Wms.  420 ;  Gib- 
Ord.  10(4).                                                      ■     son  v.  Ingo,  2   Phil.   402;    12  Jur.  106; 

2  Old.  III.  5 ;  see  Price  v.  Webb,  2  Hare,  Ward  ».  Swift,  6  Hare,  309,  3U ;  Wvatt's 
611,  513;  Johnson  v.  Barnes,  1  De  G.  &  Pr.  411;  Ord.  III.  (1);  Braithwaite's  Pr. 
S.  129;  11  Jur.  261.  Where  the  solicitor  264,  265;  and  see  Butlin  «.  Arnold,  1  H.  & 
for  any  party,  or  any  party  suing  or  de-  M.  715.  For  form  of  tvipmna,  see  Ord. 
fending  m  person,  changes  his  residence  or  Sched.  E.,  No.  5 ;  and  Vol.  IH. 

address  for  service,  notice  thereof  should  «  Gibson  v.  Ingo,  vH  sup. ;  Dean  v.  Leth- 

be  given  to  the   Clerk  of  Records  and  bridge,  26  Beav.  397. 

Writs,  and  also  to  each  solicitor  concerned  '  Documents  requiring  personal  service 

in  the  cause.    Braithwaite's  Pr.  10.    For  may  be  served  at  any  hour  of  the  day  (on 

form  of  notice,  see  Vol  III;  week  days),  and  at  any  place  within  the 

s  Ord.  III.  .5.  jurisdiction  of  the  Court.    Braithwaite's 

4  Ord.  III.  6.  Pr.  12. 
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Service  on 
solicitor  of 
persons  not 
parties : 

when  al- 
lowed. 


Defendant 
not  appearing 
to  bill,  may 
be  serrell 
personally, 
or  at  his 
dwelling- 
house  or 
office. 


o'clock  in  the  afternoon  on  Saturday,  the  service  is  to  be  deemed' 
as  made  on  the  following  Monday".^  ■  ' 

Where  a  person  who  is  not  a  party  appears  in  any  proeeedingj 
either  before  the  Court  or  in  Chambers,  service  upon  the  solicitor 
in  London,  by  whom  such  party  appears,  whether  such  solicitor 
act  as  principal  or  agent,  is  to  be  deemed  good  service,  except,  in 
matters  of  contempt  requiring  personal  service.^ 

The  plaintiff  is,  without  special  leave  of  the  Court,  at  liberty 
to  serve  any  notice  of  motion,  or  other  notice,  or  any  petition  or 
summons,  personally,  or  at  the  dwelling-house  or  office  of  any  de- 
fendant, who,  having  been  duly  served  with  a  copy  of  the  bill,  has 
not  caused  an  appearance  to  be  entered  within  the  time  limited 
for  that  purpose;?  but  such  service  cannot  be  made  out  of  the 
jurisdiction,  without  special  leave.* 


Section  II. — ProceecHngs  where  no  Service  of  a   Copy  of  the 
Bill  can  be  effected. 


Under  11 
Geo.  rV.  &  1 
Will.  IV.  c. 
36: 


against 
absconding 
'  defendant; 


Proceedings 
to  take  bill 
pro  confesso. 
Order  to 
appear; 


In  the  event  of  the  plaintiff  not  being  able,  by  any  of  the  means 
previously  mentioned,  to  effect  a  due  service  of  the  copy  of  the 
bill  upon  the  defendant,  the  plaintiff  is  entitled  to  have  the  bill 
taken  pro  confesso,  without  either  appearance  by,  or  service  of  the 
copy  of  the  bill  upon,  the  defendant.  In  order  that  the  plaintiff  may 
pursue  this  course,  he  must  be  able  to  satisfy  the  Court,  by  affi- 
davit, that  the  defendant  is  beyond  the  seas,  or  that  upon  inquiry 
at  his  usual  place  of  abode  he  could  not  be  found,  so  as  to  be 
served  with  process  ;  and  that  there  is  just  ground  to  believe  that 
he  is  gone  out  of  the  realm,  or  otherwise  absconded,  to  avoid  being 
served  with  the  process  of  the  Court.^  And  if  the  affidavit  shows 
the  defendant  to  be  beyond  the  seas,  the  plaintiff  must  also  prove, 
by  affidavit,  that  the  defendant  has  been  in  England  within  two 
years  next  before  the  bill  was  filed.' 

Upon  ex  parte  motion  supported  by  such  affidavit,'  the  Court 
may  make  an  order,  directing  and  appointing  such  defendant  to 
appear  at  a  certain  day  therein  to  be  named ;  and  a  copy  of  such 


1  Ord.  XXXVII.  2.  By  Order  XLII.  2, 
any  one  who  uses  violence  or  abusive  lan- 
guage to  a  person  serving  the  process  or 
orders  of  the  Court,  or  uses  scandalous 
or  contemptuous  words  against  the  Court  or 
the  process  thereof,  is  liable  to  be  commit- 
ted, upon  motion,  on  notice  to  the  person 
so  offending. 

2  Ord.  III.  7 ;  Jennings  ».  Devey,  4  Jur. 
8B8,  V.  C.  E.  With  respect  to  the  service 
of  a  summons,  see  ^o«(,.Ohap.  XXIX.,  Pro- 
ceedings at  Chamberi. 


8  Ord.  III.  8. 

*  Green  ».  Pledger,  8  Hare,  165,  168. 
As  to  serving  notices  out  of  the  jurisdic- 
tion, see  Davidson  v.  Marchioness  of  Has- 
tings, 2  Keen,  509,  616;  Hawarden  v. 
Dunlop,  2  Dr.  &  Sm.  155. 

6  11  Geo.  IV.  &  1  Will.  IV.  0.  36,  §  3. 

6  iJ.  §  9;  and  see  15  &  16  Vic.  c.  86, 
§4. 

7  For  forms  of  motion  paper  and  affida- 
vit, see  Vol.  III. 
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order  must,  within  fourteen  days  after  it  was  made,  be  inserted  in  Ch.  vni.  §2. 
the  "  London  Gazette,"  ^   and  affixed  to  the  door  of  the  parish   ^-~—y-~~-' 
church  of  the  parish  where  such  defendant  made  his  usual  abode 
within  thirty  days  next  before  such  his  absenting ;  and  a  copy  of 
such  order  must  also,  within  the  time  aforesaid,  be  posted  up  in 
some  public  place  at  the  Royal  Exchange,  in  London  ;  and  if  the  in  default  of 
defendant  do  not  appear  within  the  time  limited  by  such  order,  or  ^PP^™™<=^' 
within  such  further  time  as  the  Court  shall  appoint,  then,  on  proof 
made  of  such  publication  of  such  order  as  aforesaid,  the  Court  be- 
ing satisfied  of  the  truth  thereof,  may  order  the  plaintiff's  bill  to 
be  taken  pro  confesso? 


1  7  Will.  IV.  &  1  Vic.  c.  45,  §  2 ;  Braith- 
waite's  Pr.  292,  293. 

2  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  8. 
For  forms  of  orders  under  this  Act,  see 
Kingsford  «.  Poile,  cited  Seton,  1249. 

In  Massachusetts, "  whenever  it  shall  ap- 
pear that  a  defendant  resides  out  of  the 
Commonwealth,  the  clerk,  on  application 
of  the  plaintiff,  at  any  time  after  the  fiUng 
of  the  bill,  shall  enter  an  order  requiring 
such  defendant  to  appear  and  answer  the 
plaintiff's  bill,  if  in  any  part  of  the  United 
States  east  of  the  Mississippi  River,  or  the 
States  of  Louisiana,  Missouri,  Iowa,  or 
Minnesota,  within  one  month;  if  within 
any  other  of  the  United  States,  or  New- 
Brunswick,  Nova  Scotia,  or  Canada,  with- 
in two  months;  if  elsewhere  in  the  United 
States,  or  in  Great  Britain,  Ireland,  or 
France,  within  three  months;  and  if  in 
other  foreign  parts,  within  six  months, 
from  the  rule  daj'  next  succeeding  the  date 
of  such  order.  The  order  shall  state  the 
title  of  the  suit,  and  shall  set  forth  briefly 
the  substance  of  the  plaintiff's  bill.  A 
copy  of  the  order  shall  be  served  on  such 
defendant  personally  or  pablished  three 
times,  in  different  weeks,  within  thirty 
days  after  the  date  of  the  order,  in  some 
newspaper  published  in  the  county  where 
the  suit  is  pending;  and  proof  of  such 
service  shall  be  made  by  affidavit,  or  in 
such  othermannerasthecourt  shall  order." 
Rule  5,  Chancery  Practice. 

In  Vermont,  when  the  defendant  is  out 
of  the  State,  so  that  a  subpoena  cannot  be 
served  upon  him,  the  plaintiff  may  tile  his 
bill  in  the  office  of  the  Clerk  of  the  Court, 
and  obtain  an  order  of  publication.  Genl. 
Sts.  of  Vt.  e.  29,  §  21;  Howe  v.  Willard, 
40  Vt.  654,  659. 

There  are,  undoubtedly,  provisions 
made  in  other  States  for  giving  notice  to 
non-resident  defendants,  and  taking  bills 
as  confessed  against  them  upon  their  non- 
appearance. New  York,  see  1  Barb.  Ch. 
Pr.  92-96;  Jermain  «.  Langdon,  8  Paige, 
41 ;  Evarts  v.  Beeker,  ib.  606 ;  Corning  v. 
Baxter,  6  Paige,  178 ;  Connecticut  Central 
Mannf.  Co.  v.  Hartshorne,  3  Conn.  198. 

Non-resident  infants  defendants  must 
have  notice  given  them  of  the  pendency 


»f  a  suit  against  them  by  publication,  as 
in  the  case  of  adults.  Walker  v.  Hallet,  1 
Ala.  (N.  S.)  379;  Dunning  v.  Stanton,  9 
Porter,  518;  Coster  «.  Bank  of  Georgia,  24 
Ala.  37;  Sturges  v.  Longworth,  1  Ohio 
(State),  544. 

In  New  York,  where  there  is  an  infant 
absentee,  the  course  under  the  statute 
must  be  pursued ;  and  on  the  expiration 
of  the  time  fixed  for  his  appearance,  if  no 
one  applies  in  his  behalf,  the  plaintiff  may 
move,  as  in  ordinary  cases,  for  a  guardian 
ad  litem.  Ontario  Bank  «.  Strong,  2  Paige, 
801.  Proceedings  may  also  be  had  under 
the  statute  by  publication,  where  the  in- 
fant is  concealed.  Mortimer  v.  Copsey,  1 
Hoff.  Ch.  Pr.  194.  And  the  Court  has 
,  directed  the  same  course  to  be  pursued 
where  the  defendant  was  a  resident  of 
another  State,  and  a  lunatic.  Otis  v. 
Wells,  1  Hoff.  Ch.  Pr.  194. 

The  statutes  authorizing  proceedings 
against  absent  defendants  and  unknown 
heirs,  upon  constructive  notice  by  publi- 
cation-, must  he  strictly  pursued.  Brown 
1).  Wood,  6  J.  J.  Marsh.  11,  14;  Hunts. 
Wickliffe,  2  Peters,  201 ;  Lingan  v.  Hen- 
derson, 1  Bland,  236;  Miller  v.  Hall,  3 
Monroe,  242 ;  Tevis  v.  Richardson,  7  Mon- 
roe, 654 ;  see  Karr  ».  Karr,  4  C.  E.  Green 
(N.  J.),  427;  Oram  v.  Dennison,2  Beasley 
(N.  J.),  438. 

Where  the  statute  directs  an  order  of 
publication  to  be  certified  by  the  printer 
in  whose  paper  the  order  has  been  pub- 
lished, a  certificate  must  be  made  by  the 
printer  or  proprietor,  and  not  by  a  mere 
editor.  Brown  «  Wood,  6  ,1.  J.  Marsh. 
11, 19;  Butler  «.  Cooper,  6  J.  J.  Marsh. 
27,  80;  Brodie  v.  Skelton,  6  Eng.  120,; 
Sprague  v.  Sprague,  7  J.  J.  Marsh.  831 ; 
A  certificate  of  publication  must  show 
when,  and  in  what  paper  the  order  was 
published.  Hopkins  v.  Claybrook,  5  J.  J. 
Marsh.  284;  see  Swifts.  Stebbins,  4  Stew. 
&  Port.  84.  Where  an  order  of  publica- 
tion has  not  been  returned,  an  entry  on 
the  record  that  it  was  proved  to  have  been 
dulv  executed,  is  insufficient  evidence  of 
publication  to  .authorize  the  rendition  of 
a  decree.  Green  v.  M'Kinney,  6  J.  J. 
Marsh.  193, 197 ;  bat  see  contra.  Swift  v. 
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Ch.  vm.  §  2.       The  6th  rule  of  the  10th  Order  applies  to  the  same  circumstances 
' Y '   as  the  provisions  of  the  Act  last  stated ;  the  affidavits  which  the 


Stebbins,  4  Stew.  &  Port.  447.  It  is  not 
sufficient  that  an  order  of  publication  is 
had  in  a  Chancery  cause;  proof  of  the 
publication  must  also  be  made.  Moore  v. 
Wright,  4  Stew.  &  Port.  84.  The  pro- 
ceeding by  publication  on  the  ground  that 
the  defendant  does  not  reside  in  the  State, 
does  not  apply  to  those,  such  as  mariners, 
who  are  temporarily  absent  in  their  voca- 
tion. M'Kim  V.  Odom,  3  Bland,  407; 
Wash  V.  Heard,  27  Miss.  (5  Cush.)  400. 
Publication  of  notice,  as  in  the  case  of  a 
non-resiflent  defendant,  is  of  no  effect 
whatever,  if  the  defendant  in  fact  be  not 
a  non-resident.  Snowden  v.  Snowden,  1 
Bland,  660;  see  Jermain  v,  Langdon,  8 
Paige,  41;  Evarts  v.  Becker,  8  Paige, 
606. 

In  Alabama,  notice  to  absent  defend- 
ants must  be  published  on  the  court-house 
door  as  well  as  in  the  newspaper.  Batre 
t).  Auze,  6  Ala.  173.  So  in  Virginia,  My- 
rick  V.  Adams,  4  Munf.  366.  So  in  Mis- 
sissippi. Zecharie  v.  Bowers,  3  Smedes  & 
M.  641. 

In  Kentucky,  by  Act  of  Feb.  2, 1837,  a 
warning  order  and  traverse  were  substi- 
tuted for  publication  of  notice  against  non- 
resident defendants.  ,  Stump  v.  Beatty,  8 
Dana,  14.  A  warning  order  is  construc- 
tive notice  to  a  non-resident  of  the  pen- 
dency of  the  suit.  Chiles  v.  Boon,  3  B. 
Mon.  82. 

In  New  Jersey,  where  any  of  the  de- 
fendants reside  in  the  State,  and  are  served 
with  process,  it  is  not  necessary,  unless 
under  special  circumstances,  thatthe  order 
for  the  appearance  of  absent  defendants 
should  be  published  in  any  newspaper  out 
of  the  State.  Foreign  publication .  is  re- 
quired only  where  all  of  the  defendants 
reside  out  of  the  State.  Wetmore  v. 
Dver,  1  Green  Ch.  386 ;  Oram  v.  Denni- 
soii,  2  Beasley  (N.  J.),  438. 

A  decree  against  non-resident  defend- 
ants upon  whom  process  has  not  been 
served,  or  proof  of  publication  made,  is 
erroneous.  Gale  v.  Clark,  4  Bibb,  415. 
But  a  decree  regularly  made  against  ab- 
sent defendants,  will  not  be  set  aside  of 
course,  on  their  coming  in  and  answering, 
nor  unless  the  justice  of  the  case  requires 
it.'  Dunlap  v.  M'Elvov,  3  Litt.  269;  see 
Pike  V.  McBratney,  16  111.  314. 

In  New  York,  where  a  defendant  ispro- 
c'eeded  against  as  an  absentee,  he  is  en- 
titled of  course  without  an  affidavit  of 
merits,  at  any  time  before  a  sale  under  the 
decree,  to  come  in  and  make  his  defence, 
if  he  hiis  any,  upon  payment  of  such  cost 
as  the  Court  may  deem  reasonable.  Jer- 
main V.  Langdon,  8  Paige,  41 ;  Evarts  v. 
Beeker,  8  Paige,  606. 

In  such  case  it  is  not  necessary  to  vacate 
the  decree  in  the  first  instance ;  the  decree 
may  be  permitted  to  stand  until  the  valid- 
ity of  the  defendant's  defence  is  ascer- 


tained, and  proceedings  for  this  purpose 
may  be  had  in  the  same  manner  as  if  the 
decree  had  been  opened,  or  vacated.  Jer- 
main V.  Langdon,  vii  supra. 

Where  a  defendant,  who  has  a  fixed  and 
notorious  domicile  within  the  State,  is  pro- 
ceeded against  as  an  absentee,  it  is  irreg- 
ular, and  if  he  applies  the  first  opportunity 
after  he  has  notice  of  the  proceedings 
against  him  and  before  a  sale  under  the 
decree,  he  will  be  let  in  to  defend  of 
course,  and  without  costs.  Jermain  v. 
Langdon,  8  Paige,  41 ;  Evarts  v.  Beeker, 
ib.  606. 

In  order  to  obtain  a  decree  against  a 
non-resident  defendant,  who  does  not  ap- 
pear, and  who  has  not  been  personally 
served  with  process,  the  report  of  a  Mas- 
ter as  to  the  truth  of  the  allegations  con- 
tained in  the  bill  is  necessary.  Coming  v. 
Baxter,  6  Paige,  178.  And  the  reference 
to  a  Master  as  to  the  rights  of  an  absentee, 
must  be  had,  although  there  are  other  de- 
fendants who  j  An  and  contest  the  claim 
of  the  plaintiff.    Ihid. 

In  Ericfcson  v.  Nesmith,  46  N.  H.  371, 
377,  Sargent  J.  said:  "We  find  in  all 
the  elementary  books,  rules  for  making 
extraordinary  or  substituted  service  on 
parties  out  of  the  jurisdiction,  but  upon 
examination,  we  find  that  the  statutes 
authorizing  such  service  have  reference  to 
those"  called  absentees,  who  have  a  legal 
residence  in  the  State  or  country  where 
the  cause  is  pending,  but  who  have  left  to 
avoid  personal  service  or  for  some  other 
cause,  but  who  are  still  considered  as  in- 
habitants of  such  State  or  country,  and 
where  service  on  the  attorney  or  agent  of 
the  party  is  held  to  be  good  service  on 
the  principal,  under  the  peculiar  circum- 
stances of  the  case.  See  tlermain  v.  Lang- 
don, 8  Paige,  41  ;  Evarts  v,  Beeker,  8 
Paige,  606.  But  where  no  attachment  of 
property  has  been  made  within  the  juris- 
diction, and  where  the  Court  can  make  no 
actual  service  of  process,  and  where  the 
party  residing  in  another  State  refuses  to 
submit  to  the  jurisdiction  of  the  Court, 
we  know  of  no  way  to  acquire  such  juris- 
diction over  the  perspn.  A  statute  could 
not  give  it  any  more  than  a  rule  of  Court. 
The  legislature  have  no  more  jurisdiction 
to  make  laws  for  the  inhabitants  of  other 
States,  while  remaining  there,  than  the 
Court  has  to  execute  them  upon  such  in- 
habitants. Bissell  V.  Briggs,  9  Mass.  468 ; 
Eangley  v.  Websterj  11  N.  H.  299  and 
cases  cited.  This  subject  has  recently 
been  pretty  fully  considered  by  the  Su- 
preme Court  of  the  United  States  in  Bald- 
win «.  Hale,  1  Wallace  U.  S.  232,  and 
Baldwin  v.  Bank  of  Newbury,  1  Wallace 
U.  S.  234,  and  bv  this  Court  in  Bank  v. 
Butler,  46  N.  H.  236,  239."  See  Stephen- 
son V.  Davis,  66  Maine,  75,  76 ;  Spurr  v. 
Scoville,  3  Cush.  578 ;  ante,  149  note. 
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order  requires  are  very  nearly  the  same  as  those  necessary  under  Ch.  VIII.  §  2. 

the  Act ;  but  the  order  only  enables  the  plaintiff  to  obtain  an  ap-  ' r ' 

pearance  to  be  entered  for  the  defendant,  and  does  not,  like  the  Order  to  take 
Act,  authorize, the  bill  to  be  taken  pro  confesso  at  once.     The  /esso'^ under 
Order,  however,  dispenses  with  the  necessity  of  having  the  notice  Oi'd-  X.  6: 
posted  up  at  the  Royal  Exchange,  or  aflSxed  to  the  door  of  the 
parish  church.    It  is  as  follows:  "Where  the  Court  is  satisfied,  by  terms  of  the 
suflSeient  evidence,  that  any  defendant  has  been  within  the  juris-  ™'^' 
diction  of  the  Court,  at  some  time,  not  more  than  two  years  ^  be- 
fore the  bill  was  filed,  and  that  such  defendant  is  beyond  the  seas, 
or  that  upon  inquiry  at  his  usual  place  of  abode  (if  he  had  any), 
or  at  any  other  place  or  places  where,  at  the  time  when  the  bill 
was  filed,  he  might  probably  have  T)een  met  with,  he  could  not  be 
found,  so  as  to  be  served  with  a  copy  of  the  bill  under  the  statute 
15  &  16  Vic.  c.  86,  §  3,  and  that,  in  either  case,  there  is  just  ground 
to  believe  thart  such  defendant  has  gone  out  of  the  realm,^  or  other- 
wise absconded  to  avoid  being  served  with  such  copy  of  the  bill 
or  with  other  process,'  the  Court  may  order  that  such  defendant 
do  appear  at  a  certain  day,  to  be  named  in  the  order ;  and  a  copy 
of  such  order,  together  with  a  notice  to  the  effect  set  forth  at  the 
end  of  this  rule,  may,  within  fourteen  days  after  such  order  made, 
be  inserted  in  the  'London  Gazette,'  and  be  otherwise  published 
as  the  Court  shall  direct ;  and  where  the  defendant  does  not  ap- 
pear within  the  time  limited  by  such  order^  or  within  such  further 
time  as  the  Court  may  appoint,  there,  on  proof  made  of  such  pub- 
lication of  the  said  order,  the  Court  may  order  an  appearance  to 
be  entered  for  the  defendant,  on  the  application  of  the  plaintiff." 

The  notice  referred  to  in  the  rule  is  in  the  following  terms:  Notice there- 
Notice.  "A.  B.,  take  notice,  that  if  you  do  not  appear  pursuant  ™der. 
to  the  above  order,  the  plaintiff  may  enter  an  appearance  for  you, 
and  the  Court  may  afterwards  grant  to  the  plaintiff  such  relief  as 
he  may  appear  to  be  entitled  to  on  his.  own  showing."  ^ 

Application  under  the  General  Order  is  made'  by  an  ex  parte  How  applica- 
motion,^  supported  by  an  affidavit  or  afiidavits,  which  should  follow  andne**^^' 
the  language  of  the  General  Order  as  far  as  possible.'    One  calen-  evidence. 
dar  month  from  the  date  of  the  order  is  generally  Umited  as  the 
time  for  appearance ;  the  limitation  of  time  within  which  the  ad- 
vertisements of  the  order  in  any  newspapers,  other  than  the  "Lon- 
don Gazette,"  are  to  be  inserted,  is  optional ;  and  they  all  may  be 

1  Thurlow  D.  Treebv,  27  Beav.  624.  105;  and  see  Crosse  v.  Crosse,  6  Jur.  N. 

2  It  is  not  necessary  to  show  that  he       S.  366;  8  W.  R.  388,  V.  C.  K. 

has  absconded  to  avoid  service  in  the  par-  *  Ord.  X.  6.    For  form  of  order  see  Se- 

ticnlar    suit.     Barton  v.   Whitcombe, .  16  ton,  1248,  No.  3. 

Beav.  205;  17  Jur.  81;  Allen  «.  Loder,  15  ^  Jor  form  of  motion  paper,  see  Vol. 

Jur.  420,  V.  C.  Ld.  C.  III. 
s  Cope  D.  Russell,  2  Phil.  404;  12  Jur.  «  For  form  of  affidavit,  see  Vol.  III. 
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Gh.  VIII.  §  8.  directed  to  be  inserted  within  fourteen  days.^  The  subsequent 
order  is  also  made  upon  an  ex  parte  motion,'^  supported  by  the  pro- 
duction of  the  Gazette,  and  any  newspapers  in  which  the  former 
order  has  been  inserted,  and  of  the  Record  and  Writ  Clerk's  cer- 
tificate that  no  appearance  Ijas  been  entered. 


.  Appearance 
for  defendant, 
by  default: 

where  service 
within  the ' 
jurisdiction ; 


where  with- 
out the 
jurisdiction. 


Within  what 
time,  where 
service  within 
the  jurisdic- 
tion. 


Section  III.  —  Proceedings  by  the  Plaintiff,  where  Service  of  the 

Copy  of  the  JBill  has  been  effected. 

t 

If  the  defendant  (not  being  an  infant,  or  a  person  of  unsound, 
mind)  neglects  to  appear,  within  the  time  mentioned  in  the  in- 
dorsement thereon,  to  a  bill  which  has  been  duly  served  on  him 
within  the  jurisdiction  of  the  Court,  an  appearance  may  be  entered 
for  him  on  the  application  of  the  plaintiff;"  or  the  plaintiff  may 
(though  this  is  now  an  unusual  course)^  compel  him,  by  attachment 
or  other  process,  to  appear. 

Where  the  bill  has  been  served  out  of  the  jurisdiction,  and  the 
defendant  has  not  entered  an  appearance  within  the  time  allowed 
by  the  special  order  under  which  the  service  was  effected,  an  ex 
parte  application,  by  motion  for  leave  to  enter  an  appearance  for. 
him,  must  be  made  by  the  plaintiff.^  The  appUoation  must  be  sup- 
ported by  an  affidavit  of  due  service  of  the  copy  of  the  bill  and 
copy  of  the  order,  and  by  the  Record  and  Writ  Clerk's  certificate 
of  no  appearance  having  been  entered  by  the  defendant ; "  and  the 
Court  may  proceed  on  such  service  as  if  duly  made  within  the 
jurisdiction.' 

If  the  bill  has  been  served  within  the  jurisdiction,  it  is  provided 
by  the  General  Order,^  that  where  any  defendant,  not  appearing 
to  be  an  infant .  or  a  person  of  weak  or  unsound  mind  unable  of 
himself  to  defend  the  suit,'  is,  when  within  the  jurisdiction  of  the 
Court,  duly  served  with  a  copy  of  the  bill  under  the  statute  15  & 
16  Vic.  c.  86,  §  8,  and  refuses  or  neglects  to  appear  thereto  within 
eight  days  after  such  service,  the  plaintiff  may,  after  the  expiration 
of  such  eight  days,"  and  within  three  weeks  '"■  from  the  time  of  such 

1  Seton,  1218,  1249.  If  the  advertise- 
ments cannot  be  inserted  within  fourteen 
davs,  the  Court  will  extend  the  time. 
Dicker  v.  Clarke,  11  W.  R.  870,  V.  C.  K. 
As  to  the  propriety  of  limiting,  by  the  order, 
a  time  to  answer,  see  Braithwaite's  Pr. 
336,  n. 

2  Hawkins  ».  Gathercole,  8d  Nov.,  1851, 
cited  1  Smith's  Pr.  880.  For  form  of  mo- 
tion paper,  see  Vol.  III. 

8  Ord.  X.-3,  4. 

4  Hackwood  v.  Lookerby,  7  De  6.,  M. 
&  G.  288 ;  and  see  post,  p.  462. 

6  For  form  of  motion  paper,  see  Vol.  III. 

»  4  &  5  Will.  IV.  c.  82,  §  1 ;  Ord.  X.  7  (4). 
For  form  of  order  to  enter  appearance,  see 


Seton,  1248,  No.  2 ;  and  for  form  of  affida- 
vit, see  Vol.  III. 

'  4  &  6  Will.  IV.  u.  82,  §  1. 

8  Ord.  X.  4. 

0  An  appearance  by  the  plaintiff  for  a 
person  thus  incapacitated  is  irregular  and  of 
no  validity.  Ord  X.  B ;  Leese  v.  Knight,  8 
Jur.  N.  S.  1006;  10  W.  R.  711,  V.  C.  K. 

!»  The  day  of  service  is  excluded  in  tha 
computation  of  the  eight  days  and  three 
weeks.  IB  &  16  Vic.  c.  86,  Sched.:  Ord. 
XXXVII.  9. 

11  Where  the  plaintiff  accidentally  omit- 
ted to  enter  the  appearance,  the  Court  ex- 
tended the  time.  Clarkson  v.  Eldridge,  8 
W.  R.  466,  V.  C.  K. 
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service,  apply  to  the  Record  and  Writ  Clerk  to  enter  an  appearance 
for  snch  defendant ;  and  no  appearance  having  been  entered,  the 
Record  and  Writ  Clerk  is  to  enter  snch  appearance  accordingly, 
upon  being  satisfied,  by  affidavit,  that  the  copy  of  the  bill  was  duly 
served.  And  after  the  e3£;piration  of  such  three  weeks,  or  after  the 
time  allowed  to  such  defendant  for  appearing  has  expired,  in  any 
case  in  which  the  Record  and  Writ  Clerk  is  not  thereby  required 
to  enter  such  appearance,  the  plaintiff  may  apply  to  the  Court  for 
leave  to  enter  such  appearance  for  such  defendant ;  and  the  Court, 
being  satisfied  that  the  copy  of  the  bill  was  duly  served,  and  that 
no  appearance  has  been  entered  for  snch  defendant,  may,  if  it  so 
thinks  fit,  order  the  same  accordingly. 

Service  of  an  amended  bill,  o3  the  sohcitor  of  a  defendant 
who  has  appeared  to  the  original  biU,-'  is  due  service  within  the 
meaning  of  the  General  Order  above  referred  to,  whether  the 
defendant,  at  the  time  of  such  service  is,  or  is  not,  within  the  ju- 
risdiction ; "  and  the  order  applies  where  an  order  to  revive  has 
been '  served  on  a  new  defendant ; '  it  also  appUes  where  substi- 
tuted service  has  been  effected,  under  an  order  obtained  for  that 
purpose.* 

An  application  for  leave  to  enter  an  appearance,  where  the  three 
weeks  have  expired,  or  the  bill  has  not  in  the  opinion  of  the  Record 
and  Writ  Clerk  been  duly  served,  may  be  made  by  ex  parte  motion 
to  the  Court,  or  by  esc  parte  summons  at  Chambers,  supported,  in 
either  case,  by  an  affidavit  of  service,'  and  by  the  Record  and  Writ 
Clerk's  certificate  that  no  appearance  has  been  entered  by  the  de- 
fendant ;  this  certificate  should  bear  even  date  with  the  application, 
but  should  be  bespoken  the  day  before."  The  order  is  drawn  up 
by  the  Registrar.'  If  any  delay  in  making  the  application  is  not 
satisfactorily  explained,  the  Court  or  Judge  may  require  notice  of 
the  motion  to  be  given  to  the  defendant,  or  the  bill  to  be  re-served ;  ° 
and  in  such  a  case,  an  order  has  been  made  giving  leave  to  enter 
an  appearance  at  the  expiration  of  ten  days  unless  the  defendant 


1  Under  Ord.  IX.  21 ;  see  ante,  p.  447. 

2  Zulaeta  v.  Vinent,  3  M'N.  &  G.  246; 
15  Jur.  277,  overruling  Marquis  of  Hert- 
ford «.  Suisse,  13  Sim.  489;  9  Jur.  1001; 
Sewell  ».  Godden,  1  De  G.  &  S.  126;  11 
Jur.  260  ;  and  see  Steele  v.  Gordon,  3  W. 
E.  158,  V.  C.  K.  As  to  appearance  to  an 
amended  bill,  see  Index,  Appearance;  and 
Chap.  XIII.,  Appearance;  and  also  Braith- 
■waite's  Manual,  159. 

8  Forster  «.  Menzies,  16  Beav.  568;  17 
Jur.  657 ;  Cross  v.  Ihomas,  16  Beav.  592 ; 
17  Jur.  336.  It  is  not,  however,  usual,  in 
practice,  for  the  plaintiff  to  enter  an  ap- 
pearance, by  default,  in  such  a  case. 

*  Wilcoxon  V.  Wilkins,  9  Jur.  N.  S.  742; 


CH,Tin.§3. 


Special  leave 
to  enter 
appearance : 
when  neces- 
sary. 


After  service 
of  amended 
bill  on 
defendant's 
solicitor; 

after  service 
of  order  to 
revive ; 

or  substituted 
service. 


Special  leave 
to  enter 
appearance : 
how  ob- 
tained. 


11  W.  K.  868,  M.  R.;  but  see  Dicker  i). 
Clarke,  11  W.  E.  765,  V.  C.  K. 

°  For  forms  of  motion  paper,  summons, 
and  affidavit,  see  Vol.  III. 

6  Braithwaite's  Pr.  334.  A  fee  of  4s., 
by  a  Chancery  fee  fund  stamp,  is  payable; 
Kegul.  to  Ord.  Sched  4. 

'  Forform,  see  Seton,  1247,  No.  1. 

8  Eadford  v.  Roberts,  2  Hare,  96 ;  6  Jur. 
1080 ;  Mor^tin  V.  Morgan,  1  Col.  228 ;  Ed- 
monds V.  Michol,  6  Beav.  334 ;  Bradstock 
V.  Whatley,  7  Beav.  346 ;  Totty  ».  Ingleby, 
ib.  691 ;  Walker  v.  Hurst,  13  tiim.  490  ;  9 
Jur.  1002;  Devenish  v.  Deveniah,  7  Jur. 
841,  L.  C. ;  Bointon  v.  Parkinson,  ib.  367, 
V.  C.  K.  B. ;  and  see  Burton  v.  Tebbutt,  1 
W.  N.  208,  V.  C.  S. 
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ch.viii.§3; 


Where 
Crown 
officer  a 
defendant. 


Appearance : 
how  entered. 


Attachment 
for  want  of 
appearance, 
cannot  he  is- 
sued without 
special  order. 

Mode  of 
prosecuting  a 
contempt: 


Process  to  he 
duly  exe- 
cuted; 
Unexecuted 
process  may 
be  aban- 
doned. 


appeared  in  the  mean  time,  on  the  plaintiff  undertaking  to  serve 
the  defendant  with  the  order  within  six  days.^ 

Where  a  bill  was  filed  against  an  officer  of  the  Crown,  who  re- 
fused to  enter  an  appearance,  on  the  ground  that  the  Court  had 
no  jurisdiction  to  entertain  the  suit,  leave  was  given  to  enter  an 
appearance  for  him.^ 

An  appearance  by  the  plaintiff  for  the  defendant  is  entered  by 
filling  up  a  prcecipe,^  and  leaving  the  same  with  the  Record  and 
Writ  Clerk,  together  with  an  ofBce  copy  of  the  affidavit  of  service,^ 
or,  if  special  leave  has  been  obtained,  the  order  authorizing  the  ap- 
pearance to  be  entered.  Any  number  of  defendants  may  be  in- 
cluded in  one  prcBcipe,^  The  plaintiff  need  not  give  notice  of  having 
entered  the  appearance.' 

If,  however,  the  plaintiff  does  not  choose  himself  to  enter  an  ap- 
pearance for  the  defendant,  it  was  formerly  competent  for  him  to 
proceed,  as  of  course,  to  compel  the  defendant,  by  attachment,  to 
appear ; '  but  this  cannot  now  be  done  without  a  special  order  of 
the  Court,*  and  the  practice  is  virtually  abolished.' 

As,  however,  the  practice  of  compelling  appearance  by  attach- 
ment is  not  absolutely  abolished,  it  will  be  convenient  here  to  state 
the  mode  of  prosecuting  a  contempt.  A  suitor  prosecuting  a  con- 
tempt, must  use  his  best  endeavor  to  procure  each  process  to  be 
duly  served  and  executed  upon  the  party  prosecuted :  otherwise 
he  will  lose  the  benefit  of  the  process  returned,  and  have  to  pay 
the  costs ;  ^^  he  must  not  make  out  process  into  a  county  in  which 
he  knows  that  the  party  prosecuted  is  not ;  ^'  but  he  may  abandon 
any  unexecuted  process  he  has  issued,  and  issue  fresh  process,  if 
otherwise  in  a  position  so  toido.-'^ 


1  Husham  «.  Dixon,  1 T.  &  C.  C.  C.  203 ; 
and  see  cases,  ib.  n. 

2  Felkin  v.  Lord  Herbert,  1  Dr.  &  S.  608 ; 
8  Jur.  9  N.  S.  90. 

8  For  form,  see  Vol.  III. 

*  For  form,  see  Vol.  III.  As  to  the  costs 
of  such  appearance,  see  Ord.  XL.  15  ;  and 
as  to  a  subsequent  appearance  by  the  de- 
fendant, see  Ord.  X.  9,  post,  p.  479. 

6  Braithwaite's  Pr.  335.  The  following 
fees  are  payable,  in  Chancery  fee  fund 
stamps,  on  entering  appearances:  if  not 
more  than  three  defendants,  7s  ;  if  more 
than  three,  and  not  exceeding  six,  defend- 
ants, 14s. ;  and  the  same  proportion  for 
every  like  number  of  defendants. '  Kegul. 
to  Ord.  Sched.  4.  In  this  computation, 
husband  and  wife  are  regarded  as  one  per- 
son.   Braithwaite's  Pr.  325. 

6  Braithwaite's  Pr.  387.  If  the  appear- 
ance is,  by  mistake,  entered  by  the  plain- 
tiff's solicitor,  as  if  concerned  for  the 
defendant,  it  may  be  withdrawn  and  en- 
tered as  by  the  plaintiff;  seeibid.1  and  poet, 
Chap.  XlII.,  Appearance. 


'  Mussina  ».  Bartlett,  8  Porter,  277. 
The  general  mode  of  compelling  obedience 
to  the  orders  of  the  Court,  is  by  attach- 
ment. Matter  of  O'Reillys,  2  Hogan,  20. 
It  always  rests  in  the  sound  discretion  of 
the  Court,  whether  the  rule  for  an  attach- 
ment shall  be  absolute,  or  nisi,  though  the 
latter  is  the  usual  and  safer  course.  Mat- 
ter of  Vanderbilt,  4  John.  Ch.  58. 

8  Ord.  X.  10.  The  application  will  he 
refused,  unless  the  plamtiff  can  show  a 
sufficient  reason  for  adopting  this  course  of 
proceeding.  Hackwood  v.  Lockerby,  7  De 
G.,  M  &  G.  238. 

9  Per  V.  C.  Kindersley,  Felkin  v.  Lord 
Herbert,  1  Dr.  &  S.  608;  8  Jur.  N.  S.  90. 

i»  Ord.  XXX.  1. 

"  Boschetti  v.  Power,  8  Beav.  180, 184; 
Zulueta  V.  Viiient,  15  Beav.  273 ;  16  Jur. 
631;  see,  however,  Hodgson  v.  Hodgson, 
23  Beav.  604. 

12  Andrews  ».  Walton,  1  Phil.  619  j 
Braithwaite's  Pr.  147. 
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It  seems  that  in  ordinary  cases  a  plaintiff  may,  at  the  same  time,  Ch.  VIII  §  3. 

sue  out  two  or  more  attachments  against  the  same  defendant  into  " y ' 

different  counties ;  but  only  one  of  them  must  be  executed ;  other-  By  attach- 

wise  the  party  -would  be  liable-  to  an  action.    Thus,  where  a  de-  ™™'' 

fendant  being  in  contempt,  the  plaintiff  sued  an  attachment  into  attachment 

Kent,  and  another  into  London,  and  arrested  the  defendant  upon  should  be 

6X6CU.t6d. 

each :  upon  this  being  shown  to  the  Court,  costs  were  ordered  to  though  more 
be  taxed  by  the  Master,  for  the  irregularity  and  vexation ;  but,  in  j^g^^f 
regard  that  the  plaintiff  was  poor,  the  Court,  upon  his  motion, 
ordered  the  costs  to  be  paid  the  defendant,  out  of  a  sum  of  QQOl. 
decreed  to  the  plaintiff,  and  resting  in  Court ;  and  the  defendant 
was  set  at  liberty,  without  enterinff  his  appearance  with  the  Reg- 
istrar :  for  the  Court  said,  none  should  take  advantage  of  his  own 
wrong.'' 

An  attachment  should  be  directed  to  the  Shenff  or  other  oflScer  to  whom 
of  the  county  or  jurisdiction  wherein  the  party,  against  whom  the  directed. 
writ  is  issued,  is  likely  to  be  found.''  If  the  defendant  resides  in 
the  county  palatine  of  Lancaster  or  of  Durham,  the  attachment 
must  be  directed  to  the  Chancellor  of  the  county  palatine,  or  his 
deputy,  commanding  him  to  issue  his  mandamus  to  the  sheriff  of 
the  county  to  attach  the  party ;  °  and,  to  enforce  obedience,  it  is 
necessary  to  obtain  an  order  upon  the  Chancellor  to  return  the 
writ,  and  afterwards  an  order  upon  the  sheriff  to  return  the  man- 
damus.'' Where  the  defendant  is  in  a  city  or  town  that  is  a  county 
in  itselij  the  writ  must  be  directed  to  the  sheriff  of  the  county  of 
the  city  or  town ;  ^  and  if  the  party  is  already  in  prison,  the  writ 
must,  nevertheless,  be  directed  to  the  sheriff:  who  will  lodge  it 
with  the  keeper  or  jailer,  as  a  detainer  against  such  party." 

According  to  the  old  practice  of  the  Court,  an  attachment,  as  -wTien  retum- 
well  as  all  other  process  of  contempt,  must  have  been  i»ade  re-  aWe. 
tumable  in  Term  time ; '  and  it  was  also  requisite,  where  it  was 
intended  to  proceed  to  a  sequestration,  or  to  take  a  bill  pro  corh- 
fesso,  that  there  should  be  fifteen  days  between  the  teste  (or  date) 
and  the  return  of  the  writ :  unless  the  defendant  lived  within  ten 
mUes  of  London,  in  which  case,  an  order  might  be  obtaiued,  by  mo- 
tion or  petition  of  course,  to  make  the  several  processes  returnable 
immediately.*    With  the  view,  however,  to  save  the  expense  of 

1  Wyatt's  Pr.  48.  4  See  post,  p.  470. 

2  Braithwaite's  Pr.  158.  In  London,TThere  ^  Since  the  18  &  19  Vic.  c.  48,  such  pro- 
there  are  two  sheriffs,  if  one  of  them  is  an  cess  as  would  otherwise  have  been  direct- 
interested  part}',  the  writ  should  be  direct-  ed  to  the  Lord  Warden  of  the  Cinque  Ports, 
ed  to  the  other;  and  where  both,  or  the  is  directed  to  the  Sheriff  of  Kent. 

sole  sheriff  in  other  cases,  are  interested,  it  6  Trotter  v.  Trotter,  Jac.  533 ;  and  see 

should  be  directed  to  the  coroner.  Ih.  151.  post,  p.  466.    For  forms  of  directions  of 

For  forms  of  directions  of  writs,  see  Vol.  writs,  see  Vol.  111. 
III.  7  Hinde,  100. 

s  Braithwaite's  Pr..  159 ;  and  see  form  in  '  Ibid. 

Vol.  III. 
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Statutoiy 
provisions. 


Ifretumable 
in  Term  time, 
but  not  im- 
mediately, it 
must  be  on  a 
return  day. 


By  whom 
prepared. 


Form. 
Indorsement. 


How  issued. 


the  order  for  a  -Writ  returnable  immediately,  in  a  town  cause,  and 
also  to  get  rid  of  the  delay  in  the  process  occasioned  by  that  pro- 
ceeding, it  is  provided  by  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36, 
§  15,  rule  3,  "that  the  party  prosecuting  any  contempt  shall  be  at 
liberty,  without  order,  to  sue  forth  the  several  writs  in  process  of 
contempt,  returnable  immediately,  in  case  the  party  in  contempt 
resides  or  is  in  London,  or  within  twenty  miles  thereof;  andithat, 
in  other  cases,  the  party  prosecuting  a  contempt  shall  be  at  liberty, 
without  order,  to  sue  forth  such  several  writs,  returnable  in  vaca- 
tion, provided  that  there  be  fifteen  days  between  the. teste  and  the 
return  of  each  of  such  writs/'  ^  The  effect  of  this  provision  is,  to 
extend  the  power  of  issuing  attachments,  and  other  process,  re- 
turnable in  vacation,  to  all  cases :  with  the  restriction,  that  where 
the  party  resides  above  twenty  miles  irom  London,  there  shall  be 
fifteen  days  between  the  teste  and.  the  return;  and  to  permit  such 
process  to  be  issued  without  a  previous  order  to  that  effect. 

It  is  to  be  observed,  that  where  an  attachment  is  issued  not  re- 
turnable immediately,  but  of  which  the  return  must  take  place  in 
Term  time,  it  must  still,  as  before,  be  made  returnable  on  a  general 
return  day;  thus,  when  the  last  of  the  fifteen  days  required  by.  the 
above  rule  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  falls  in  Term 
time,  the  attachment  must  be  made  returnable  on  one  of  the  gen-, 
eral  return  days  of  the  Term  occurring  after  the  expiration  of  the 
fifteen  days.^  It  was  formerly  considered,  that  an  attachment 
could  not  have  a  longer  return  than  the  last  return  of  the  Term 
following  that  in  which  it  was  tested;  if  made  returnable  "  imme- 
diately," it  was  only  in  force  until  such  last  return  of  the  following 
Term ;  and  if  executed;  afterwards,  its  execution  was  liable  to  be 
discharged  for  irregularity ;  but  it  appears  that  there  is  now  no 
such  rulf  in  practice.^ 

A  writ  of  attachment  is  made  out  by  the  solicitor  or  party 
prosecuting  the  contempt,*  who  must  indorse  the  name  and  place 
of  business  or  residence,  and  address  for  service  (if  any)  thereon, 
as  in  the  case  of  other  proceedings.' 

The  form  of  the  writ  is  in  all  cases  the  same ;  but  it  must  bear 
an  indorsement,  stating  the  particular  nature  of  the  contempt  in 
respect  of  which  it  is  issued.^  The  names  of  three,  but  not  more, 
persons  can  be  inserted  in  one  writ.  The  writ  must  be  tested  on 
the  day  on  which  it  is  issued ;  it  is  sealed  at  the  Record  and  Writ 


1  Braithwaite's  Manual,  199  ;  Wroe  v. 
Clayton,  16  Sim.  183;  12  Jur.  321;  Seton, 
1281. 

2  Seton,  1231;  Braithwaite's  Pr.  153. 
For  list  of  general  return  days,  see  Vol.  III. 

8  Wroe  V.  Clayton,  16  Sim.  188;  12  Jur. 
381. 

*  Ord.  III.  1.  This  writ  mast  be  either 
written  or  printed  on  parchment  ;   and 


should  have  a  left-hand  margin  of  suffi- 
cient width  to  admit  of  the  stamp,  and  the 
official  seal;  the  writ  must  be  stamped 
with  a  Chancery  fee  fund  stamp  of  6<. 
Eegul  to  Ord.  Sched.  4;  Braithwaite's  Pr. 
183. 

6  Ord.  III.  2,  B ;  ante,  pp.  458-455. 

6  Braithwaite's  Pr.  169.  For  forms  of 
indorsements,  see  Vol.  III. 
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Clerks'  Office ;  and  the  seal  will  be  affixed,  on  the  Clerk  of  Records  Ch.  Viil.  §  3. 

and  Writs  being  satisfied  that  the  ■writ  is  correct  in  form,  and  that   ' 1 ' 

the  person  presenting  the  same  is,-  according  to  the  course  and 
practice  of  the  Court,  entitled  to  sue  out  the  same.^  The  attach- 
ment is  considered  as  sealed  the  first  moment  of  the  day  on  ■whiclf 
it  issues."  • 

Before  the  writ  will  be  sealed,  a  praecipe,  stating  the  nature  of  Entry  of 
the  contempt  in  respect  of  which  it  is  issued,  must  be  entered  with  i»'«'"P«- 
the  Registrar,  and  left  at  the  Record  and  Writ  Clerks'  Office.  In 
order  to  enter  the  prcecipe,  two  copies  of  it  are  prepared ;  and 
upon  one  being  left  with  the  Clerk  at  the  entering  seat,  in  the 
Registrars'  Office,  the  other  wiU  he  marked  by  him  as  entered ;  and 
the  latter  copy  must  be  filed  with  the  Record  and  Writ  Clerk  at 
the  time  the  writ  is  sealed.' 

The  manner  in  which  both  original  and  amended  bills  are  filed  Attachment 
has  before  been  stated  ;*  and  under  no  circumstances  can  an  attach-  l^^^  ;/biii 
ment  be  issued  for  want  of  appearance  or  answer,  unless  the  bill  filed  irregu- 
be  regularly  filed.* 

A  writ  of  attachment,  for  want  of  appearance,  is  indorsed,  "  By  Attachment 
the  Court :  For  not  appearing  at  the  suit  of  A.  B.,  complainant,"  ^mearance- 
or  as  the  case  may  be;°  and  it  will  be  sealed  at  the  Record  and  how  indorsed. 
Writ  Clerks'  Office,  tipon  production  of  the  order  authorizing  the 
issue  of  the  writ ; '  if  it  appears  to  the  Clerk  of  Records  and  Writs  Necessary 
that  no  appearance  has  been  entered  for  the  defendant.'    Before  ^^'  ^^'^' 
the  writ  is  sealed,  a  prcecipe  must  be  entered  with  the  Registrar,  How  issued, 
and  left  in  the  manner  before  explained.'  rcecipe. 

It  is  particularly  requisite  that  the  rule,  that  a  suitor  prosecut-  Due  diligence 
ing  a  contempt,  should  use  his  best  endeavor  to  procure  process  to  ™" xe'cute*'^ 
be  duly  served,"  should  be  attended  to  in  cases  where  it  is  intended  writ. 
to  proceed  to  take  a  biU  pro  confesso,  against  a  defendant  in  con- 
tempt for  want  of  an  answer :   for,  by  the  General  Orders,  it  is 
necessary  that  the  plaintiff  should  have  exerted  due  diligence  to 
procure  the  execution  of  the  writ  of  attachment,  in  order  that  he 
may  proceed,  under  these  Orders,  against  the  defendant  as  having 
absconded.^^    And  if  the  plaintiff  does    not   proceed  under  the 
last-mentioned  Orders,  then,  for  the  purpose  of  obtaining  a  Writ  of 
sequestration,  immediately  upon  the  return  by  the  sheriff  of  non 

1  Ord.  I.  37.  '  Braithwaite's  Pr.  161. 

2  Stephens  v.  Neale,  1  Mad.  5B0.  9  Smith  ».  Thompson,  4  Mad.  179,  ante, 
8  Smith  V.  Thompson,  4  Mad.  179;  Ord.       p.  465.    For  form  of  prcecipe,  see  Vol.  III. 

I.  18:  Braithwaite's  Pr.  161.    For  forms  w  Ord.  XXX.  1. 

of  praecipe,  see  Vol  III.  "  Ord.  XXII.  2.    Where  the  defendant 

*  Ante,  pp.  398,  399,  422.                  •  is  out  of  the  jurisdiction  the  attachment 

6  Leman  v.  Newnham,  1  Ves.  §§  51, 63 ;  need  not  be  issued ;  see  Butler  v.  Matthews, 

Belt  Sup.  42;  Adamson  V.  Blackstock,  1  19  Beav.  549;   Hodgson  v.  Hodgson,  23 

S.  &  S.  118.  Beav.  604.    In  other  cases  an  affidavit  of 

6  For  forms  of  indorsements,  see  Vol.  due  diligence  to  execute  the  attachment 

III.  must  be  made. 

'  Ord.  X.  10;.an(e,  p.  462. 

VOL.  I.  30 
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CH.Vni.§3. 


Deliveiy  to 
the  sheriff;  j 


or  under- 
sheriff,  or 
deputy. 

Duty  of 
shenff,  &c. 


Execution, 
where  defend- 
ant is  aheady 
in  custody. 


Execution, 
where  defend- 
ant not  in 
custody. 

Wairantto 

sheriff's 

officers. 

Form  of 
warrant. 


■Warrant 
must  be  had 
before  the 
arrest. 


Execution  of 
the  warrant; 


est  invenbus  to  the  attachment,  an  affidayit  must  be  made,  that 
"  due  diligence  was  used  to  ascertain  where  such  defendant  was  at 
the  time*  of  issuing  the  writ,  and  in  endeavoring  to  apprehend 
him  under  the  same,  and  that  the  person  suing  forth  such  writ 
•v^erily  believed,  at  the  time  of  suing  forth  the  same,  that  such 
defendant  was  in  the  county  into  which  such  writ  was  issued."  ^ 

The  first  thing  to  be  done,  after  an  attachment  has  been  issued, 
is  to  deliver  it  to  the  sheriff  or  other  oiEcer  to  whom  it  is  directed ; 
and  it  is  to  be  observed,  that  although  it  is  directed  to  the  sheriff, 
it  may  be  delivered  to  the  under-sheriff,  by  whom  all  the  duties  of 
the  sheriff  which  do  not  require  his  personal  presence  are  usually- 
executed,,  or  to  the  deputy-sheriff.^  The  sheriff  or  other  officer  to 
whom  any  writ  is  directed  or  delivered  ought,  with  all  speed  and 
secrecy,  to  execute  such  writ ; '  and  neither  he  nor  his  officers 
can  dispute  the  authority  of  the  Court  out  of  which  it  issues ;  but 
he  or  his  officers  are,  at  their  peril,  to  execute  the  same,  according 
to  the  command  of  such  writ.* 

If  the  defendant  is  already  in  custody,  either  upon  a  criminal 
sentence  or  civil  process,  no  ftirther  arrest  is  necessary ;  but  the 
sheriff  must  give  notice  of  the  attachment  to  the  keeper  or  jailer 
in  whose  custody  the  defendant  is.° 

Although  all  writs  and  processes  are  ordinarily  directed  to  the 
sheriffs,  yet  they  never  execute  the  same  themselves,  but  the 
under-sheriffs  usually  make  out  their  warrants  to  their  bailiffs  or 
officers  for  the  execution  of  such  writs ;  °  and  it  is  the  duty  of 
such  bailiffs  or  other  officers  to  execute  such  warrants  according 
to  their  directions.  These  warrants  must  be  made  according  to 
the  nature  of  the  writ,  and  contain  the  substance  thereo:^  and  be 
made  out  in  the  high  sheriff's  name,  and  under  the  seal  of 
office.' 

The  warrant  must  be  had  before  the  arrest ;  or  the  arrest  will 
be  illegal,  and  the  party  aggrieved  may  have  his  action  for  false 
imprisonment,  and  the  Court  will  direct  the  bail-bond  to  be 
cancelled.*  The  warrant  must  be :  "  So  that  I  may  have  his 
body  before  the  Queen,  in  her  Court  of  Chancery." 

The  bailiff  or  officer  to  whom  the  warrant  is  directed  and  deliv- 
ered ought,  with  all  speed   and   secrecy,  to    execute    the  same 


1  Ord.  XII.  6. 

2  Impey,  Off.  Sheriff,  36.  By  3  &  4 
Will.  IV.  c.  42,  §  20,  the  sheriff  of  each 
county  is  required  to  name  a  deputy  in 
London  for  the  receipt  of  writs,  granting 
warrants,  making  returns,  and  accepting 
rules  and  orders  touching  the  execution  of 
process.  A  delivery  of  a  writ  to  this  deputy 
is  a  delivery  to  the  sheriff.  Chitty's  Arch. 
16.  A  writ,  if  directed  to  the  Sheriffs  of 
London,  is  left  at  the  Secondary's  Office, 
Basinghall  Street;  and  if  to  the  Sheriff  of 


Middlesex,  it  is  left  at  his  office  in  Ked 
Lion  Square. 

3  Impey,  Off.  Sheriff,  45. 

4  76.  38. 

'  See  ante,  p.  463. 

»  Impey,  Off.  Sheriff,  89;  Chitty's  Arch. 
609.  For  form  of  warrant,  see  Chitty's 
Forms,  350. 

'  Impey,  Off.  Sheriff,  59.  As  to  special 
bailiffs,  see  Chitty's  Arch.  16,  609. 

8  4  Bac.  Abr.  500;  Hall  v.  Eoohe,  8  T. 
K.  187 ;  Chitty's  Arch.  610. 
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according  as  it  commands  him ;  and  he  is  bound  to  pursue  the  Ch.  Tin.  §  3. 

effect  of  his  warrant.'     The  bailiff  of  a  hundred  may  execute  a   ' 1 — -' 

writ  out  of  the  hundred  where  he  is  bailiff:  for  he  is  bailiff  all  the  may  be  by 
county  over;^  it  must,  however,  be  within  the   county:  for  the  yftuna'ed- 
sheriff's  bailiwick  extends  no  further.'    It  seems,  that  an  arrest  but  not  out  of 
may  be  by  the  authority  of  the  bailiff,  though  his  be  not  the  hand  ^''^  ""^f^- 
that  arrests,  nor  in  sight,  nor  within  any  precise  distance  of  the 
defendant :  it  is  sufficient  that  he  is  arrested.* 

An  arrest  on  a  Sunday  is  absolutely  void.^  If,  however,  a  Arrest  on  a 
defendant  arrested  on  a  Saturday  escapes,  he  may  be  retaken  on  a  Sunday  void. 
Sunday :  for  that  is  not  in  execution  of  the  process,  but  a  continu- 
ance of  the  former  imprisonment ;  ^  and  it  is  said,  that  a  person 
may  be  arrested  on  a  Sunday  on  the  Lord  Chancellor's  warrant,  or 
an  order  of  commitment  for  contempt :  for  he  is  considered  as  in 
custody  from  the  time  of  making  the  order,  and  the  warrant  is 
directed  to  the  jailer  as  in  the  nature  of  an  escape  warrant,'  under 
which  it  has  been  held,,  that  a  defendant  may  be  retaken  on  the 
Lord's-day.' 

The  bailiff  or  other  person  to  whom  the  execution  of  the  process  Eetum  of 
has  been  intrusted  must,  as  soon  as  he  has  executed  the  warrant,  ^amff*'  ^^ 
return  it,  together  with  his  answer  to  the  same,  to  the  sheriff:  so 
that  he  may  be  ready  to  certify  to  the  Cotirt  how,  and  in  what 
manner,  the  warrant  has  been  executed,  when  called  upon.' 

No  arrest  can  take  place  under  an  attachment  after  the  day  of  No  arrest 
the  return  of  the  writ ; "  and  if  the  return  is  allowed  to  expire  J^^^|a„ 
before  any  thing  is  done  upon  the  writ,  the  plaintiff  must  sue  out 
another  attachment,  but  wiU,  in  such  case,  be  allowed  the  costs  of 
only  one  writ.-'*  This,  however,  must  be  understood  as  applying 
only  to  cases  where  the  first  writ  has  not  been  delivered  to  the 
sheriff:  for  after  deUvery  to  the  sheriff,  the  duty  of  executing 
it  lies  upon  him,  and  he  must  make  his  return  to  the  Court 
accordingly. 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an  Doors  cannot 

be  broken 

1  Impey,  Off.  Sheriff,  45.  Bac.  Ab.  tit.  Escape,  E.  8;  Chitty's  Arch,    op™- 

2  lb.  46.  692. 

8  Hammond  ti.  Taylor,  3  B.  &  Aid.  408;  8  Impey,  Off.  Sheriff,  61. 

CJhitty's  Arch.  612.  9  76.  46. 

<  Blatchs.  Archer,  Cowp.  65;  Chitty's  l"  Ih.  59. 

Arch.  610.  11  Harr.  by  Newl.   118.    If  the  sheriff 

6  29  Car.  II.  c.  7,  §  6 ;   Chitty's  Arch.  does  not  receive  the  attachment  in  time  to 

611.  arrest  the  defendant  and  bring  bitu  into 

6  Impey,  Off.  Sheriff,  61;  Chitty's  Arch.  the  Court  on  the  return  day,  at  the  place 
611,  n.  (a) ;  ii.  691.  where  the  attachment  is  returnable,   he 

7  Ex  parte,  Whitchurch,  1  Atk.  65 ;  see  should  not  arrest  him  thereon,  but  should 
1  Anne,  st.  2,  c.  6,  §  1 ;  and  5  Anne,  c.  9,  return  the  process  iardt.  Stafford  v. 
§  3,  which  enables  the  Judge  of  any  Court  Brown,  4  Paige,  360.  Where  the  sheriff 
out  of  which  process  has  issued,  by  virtue  neglected  to  serve  an  attachment,  until  it 
of  which  a  party  has  been  committed  to  was  too  late  for  the  defendant  to  appear  at 
prison  and  escapes  therefrom,  to  issue  a  the  time  and  place  where  it  was  return- 
warrant  for  his  reapprehension ;  and  see  able,  the  Court  set  aside  the  arrest  of  the 

defendant  thereon.    IhH. 
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Ch.  VIII.  §  3.   attachment  cannot  justify  breaking  doors  in  exeenting  the  pro^ 

' Y cess ;  ^  and  although  the  arrest  is  by  a  bailiflf  or  other  oiEcer,  it  is 

considered  as  the  act  of  the  sheriff,  who  makes  his  return  accord- 
ingly. 
Course  where       If  the  defendant  is  taken  on  an  attachment  for  want  of  appear- 
^Sted?'  "^     ^^'^^  o"*  answer,  he  must  either  go  to  prison  for  safe  custody,  or  put 
in  bail  to  the  sheriff:  for  the  intent  of  the  arrest  being  only  to 
compel  an  appearance  in  Court  at  the  return  of  the  writ,  or  an 
answer  to  the  interrogatories,  that  purpose  is  equally  answered, 
whether  the  sheriff  detains  his  person,  or  takes  sufficient  security 
for  his  appearance  or  answer."    The  sheriff,  may,  however,  if  he 
pleases,  let  the  defendant  go  at  large  without  any  sureties ;  but 
that  is  at  his  own  peril :  for,  after  once  taking  him,  the  sheriff  is 
bound  to  keep  him  safely,  so  as  to  be  forthcoming  in  Court.' 
Of  putting  in       The  method  of  putting  in  baU  to  the  sheriff  is  by  entering  into 
sheriff.  a  bond  or  obligation,  with  one  or   more  sureties,  to  insure  the 

defendant's  appearance  at  the  return  of  the  writ :  which  obligation 
is  called  a  bail-bond.^  The  statute  23  Hen.  VI.  c.  9,  having 
prescribed  in  what  cases  the  sheriff  may  take  a  bail-bond  in  actions 
emanating  from  Courts  of  Law,  and  prohibited  the  taking  a  bond 
in  all  other  cases,  a  doubt  appears  to  have  been  raised  whether  the 
sheriff  has  or  has  not  a  right  to  take  a  baU-bond  upon  attachments 
issuing  out  of  the  Court  of  Chancery.  But  this  question  has  been 
set  at  rest  by  the  decision  of  the  Court  of  Common  Pleas,  in 
Morris  v.  Sayward^  by  which  it  was  determined,  that  a  sheriff 
may  take  a  bail-bond  on  an  attachment  out  of  Chancery,  but  that 
he  is  not  compellable  to  do  so ;  and  that  whether  a  bail-bond  shall 
be  taken  or  not  is  in  the  discretion  of  the  sheriff,  as  regulated  by 
the  practice  of  that  Court.  The  consequence  is,  that  an  action  at 
Law  will  not  lie  against  the  sheriff,  under  the  above-mentioned 
statute,  for  refusing  to  take  baU  from  a  defendant,  arrested  under 
an  attachment  issuing  out  of  the  Court  of  Chancery." 
Form  of  The  practice  of  the  Court,  however,  seems  to  be,  that  where  a 

bail-bond.  party  is  taken  upon  an  attachment  for  a  contempt,  he  may,  when 
the  contempt  is  of  a  bailable  nature,  on  payment  of  the  costs, 
which  are  13s.  8«?.,  be  admitted  to  bail,  by  entering  into  a  bail- 

1  See  Chitty's  Arch.  613.  answer  the  exigency  of  the  writ,  until  the 

2  8  Bla.  Com.  290.  return  day  thereof,  unless  he  shall,  with 

3  Iha.  one  sufficient  surety,  at  least,  give  bond, 

4  Ihid.  Where  an  attachment  is  in  the  in  the  penal  sum  of  five  hundred  dollars 
nature  of  mesne  process,  the  sheriff  may  to  the  plaintiff,  conditioned  for  his  appear- 
take  bail  for  the  jiarty's  appearance;  and  ance  on  the  return-d»y  of  the  attachment, 
on  a  return  cepi^  the  sheriff  may  be  or-  according  to  the  command  of  such  writ, 
dered  to  bring  in  the  body;  or  he  may  sue  and  that  he  will  not  depart  thence  without 
on  the  bail-bond.  Binney's  case,  2  Bland,  leave  of  the  Court.  Chancery  Rule,  26, 
99 ;  Deakins's  case,  i6.  398.  6  g  Taunt.  569 ;  and  see  Lewis  ».  Mor- 

In  New  Jersey,  when  an  attachment  for       land,  2  B.  &  Aid.  66  ;    Chitty's  Arch, 
a  contempt  shall  be  served,  the  defendant       1709. 
shall  be  retained  in  custody  thereon,  to  '  Studd  v.  Acton,  1  H.  Bla.  468. 
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bond  to  tte  plaintiff,  to  the  amount  of  AOl.  himself,  with  two  Ch.viii.§3. 

sureties  in  201.  each,  to  appear  or  answer,  as  the  case  may  be,  at  ' y ■' 

the  return  of  the  writ;-' 

It  is  to  be  observed,  however,  that  a  contempt  in  not  paying  Attachment: 

costs,  or  in  not  obeying  a  decree  or  order,  is  not  of  a  bailable  b^"j,Jl°* 
nature;  and  that  the  sheriff  cannot  take  bail  to  an  attachment 
issued  on  that  account.'^ 

Where  a  sheriff,  having  taken  a  defendant  into  custody  upon  an  Assignment 

attachment,  takes  bail  for  his  appearance,  he  may  assign  the  bail-  "^  bail-bond. 

bond  to  the  plaintiff: '  who,  if  the  defendant  neglects  to  appear, 

or  to  put  in  an  answer,  may  put  the  bail-bond  in  suit  against  him. 

If  the  attachment  be  for  not  answering,  the  plaintiif  may  also  Action  on 

have  a  messenger  into  the  county  where  the  defendant  lives,  to  bail-bond  not 
°  ■'  '         precluded  by 

aiTest  the  defendant;  and  brmg  up  his  person  to  the  Court ;  which  sending  a 
is  the  more  effectual  way  of  proceeding.*  This,  however,  will  ™^^^™ser- 
not  preclude  him  from  bringing  an  action,  at  the  same  time,  upon 
the  bail-bond,  against  the  defendant  and  his  sureties :  otherwise, 
the  giving  a  bail-bond  would  be  quite  useless ;°  and  it  is  to 
be  observed,  that  if  an  action  is  brought  on  the  bail-bond,  the 
defendant  cannot  obtain  an  order  to  restrain  the  plaintiff  from 
proceeding  in  it,  without  first  clearing  his  contempt.* 

All  processes  against  any  person,  directed  to  the  sheriff,  ought  Return  made 
to  be  duly  and  truly  executed,  and  returned  into  the  Courts  out  of  '°  the  na,me  of 
which  they  issued ; '  and  all  returns,  although  made  by  the  under- 
sheriff,  yet  must  be  made  in  the  name  of  the  high-sheriff,  and  his 
name  must  be  put  thereto,  or  the  return  is  void.*     The  sheriff  must 
also  return  truly,  and  not  contrary  to  the  record ;  if  he  does,  he  must  be  true, 
falsifies  all  his  proceedings.'    If  the  sheriff  takes  the  party  to  jail.  Defendant  to 
he  should  lose  no  time  in  so  doing :  as  otherwise,  the  time  may  ^  ™P"1"   ^ 

°  ,  •^     oned  without 

expire  within  which  the  plaintiff  is  bound  to  bring  up  the  defend-  delay. 
ant  to  answer  his  contempt.^" 

The  return  ought  to  be  made  before  or  upon  the  day  of  return  Return:  when 
named  in  the  writ,  if  a  day  certain  is  named ;  but  if  the  writ  be  **>  ^^  ™*'i«- 
returnable  on  a  return  day  not  certain,  the  sheriff  need  not  return 
it  till  the  quarto  postP-    An  attachment  returnable  "  immediately  " 
should  be  returned  as  soon  as  it  is  executed ;  but  it  is  in  force  till 
the  last  return  of  the  Term  following  the  teste}"^   If  executed  after 

1  Hinde,  106.  «  Beddall  v.  Page,  2  Sim.  224. 

2  Anon.,  Prec.   Cha.  331;  Cowdray  v.  6  i  Turn.  &  Ven.  115. 
Cross,  24  Beav.  445.    The  liability  of  the  '  Irapey,  Off.  Sheriff,  833. 
sheriff  for  an  e.scape,  is  the  loss  actually  8  n,  334;  Chitty's  Arch.  619. 
sustained;   and  the  Court  of  Chancery  »  Ibid. 

will    ascertain    the    amount.     Monre    v.  m  11  Geo.  IV.  &  1  Will.  IV.  0.  36,  §  15, 

Moore,  25   Bear.   8;    4  Jur.  N.   S.   250;  r.  4;  Ord.  XII.  8. 

see  alsoSugden  v.  Hull,  28  Beav.  263.  11  Makepeices.  Dillon,  Fort.  363;  Impey, 

a  Anon.,  2  Atlc.  507.  Off.  Sheriff,  333 ;  Braithwaite's  Pr.  289. 

* /Mt^. ;  Cowdray  e.  Cross,  24  Beav.  445.  12  geton,   1231;    Braithwaite's  Manual, 

This  cannot  be  done  where  the  attachment  199. 
is  to  compel  appearance.  Ord.  X.  10. 
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ch.  vnr.  §  3. 


If  return  not 
made,  sheriff 
may  be 
amerced. 


Ordinary 
mode  of 
compelling 
return. 


Where  writ 
issued  into 
county 
palatine  of 
Lancaster; 


that  time,  it  is  liable  to  be  discharged  for  irregularity.  The  party 
prosecuting  the  contempt,  however,  is  at  liberty  to  call  upon  the 
sheriff,  by  an  order,  for  his  return  to  an  attachment  returnable  im- 
mediately, on  the  fifth  day  after  it  is  put  into  the  sheriff's  hands."^ 
■  If  the  sheriff  or  other  officer  does  not  make  his  return  of  the 
■writ  directed  to  him,  the  Court  may  amerce  him.^  The  amerce- 
ments are  commonly  £5,  and  are  to  be  levied  by  being  estreated 
into  the  Exchequer,  or  by  pi'ocess,  out  of  the  Petty  Bag,  to  the 
succeeding  sheriff,  to  levy  and  pay  them  into  the  Hanaper ;  but  it 
is  usual  to  give  the  sheriff  a  day  for  that  purpose ;  and  if  he  do 
not  by  that  time  return  the  writ,  the  Court  will  set  the  amerce- 
ment.' 

The  general  course  of  proceeding,  however,  to  obtain  or  compel 
the  sheriff  to  return  an  attachment  is  as  follows :  The  party  pros- 
ecuting the  contempt  applies,  in  the  first  instance,  to  the  under- 
sheriff,  or  deputy-sheriff,*  to  make  a  return  to  the  writ,  and  either 
to  file  it  at  the  Record  and  Writ  Clerks'  Oflice,  or  to  hand  it  to 
the  applicant.^  If  the  return  is  not  made,  the  party  obtains  an 
order  of  course,  on  motion,  or  petition  at  the  Rolls,  directing  the 
sheriff  forthwith  to  make  the  return."  This  order  is  served  on 
either  the  sheriff,  under-sheriff,  or  deputy-sheriff; '  and  if  it  be  not 
obeyed,  the  party  obtains,  on  ex  parte  motion,  an  order  nisi,  that 
the  sheriff  do,  in  six  days  after  personal  notice  of  the  order,  return 
the  writ,  or,  in  default,  stand  committed."  This  order  is  served 
personally  on  the  sheriff;  and  should  the  return  still  be  withheld, 
an  order  absolute  may  be  obtained,  on  ex  parte  motion,  supported 
by  affidavit- of  service  of  the  order  nisi,  and  of  no  return.'  Where, 
however,  the  first  order  limits  a  time  for  the  sheriff  to  return  the 
writ  upon  personal  service  of  the  order,  it  seems  that  he  may  be 
attached :  in  which  case  two  subsequent  orders  are  unnecessary.' 

Where  an  attachment  has  been  issued  to  the  Chancellor  of  the 
county  palatine  of  Lancaster  or  Durham,  and  he  omits  to  return 
the  writ,  a  peremptory  order,  which  is  obtainable  on  motion  or 
petition  of  course,  must  be  made  upon  him '  to  return  it  within  a 
certain  number  of  days  after  service  of  the  order :  upon  which,  if 

is  specially  directed  by  the  Court  to  return 
it  immediately.  It  is  therefore  irregular  to 
take  oiit  an  attachment  against  him  ex 
parte  during  the  sittings  of  the  Court  on 
that  day.  People  ».  Wheeler,  7  Paige,  438. 
For  forms  of  orders,  see  Seton,  1230,  Nos.  1, 
2,  3 ;  and  for  forms  of  motion  paper,  peti- 
tion, snd  affidavit,  see  Vol.  III. 

'  Ante,  p.  466,  n.  2. 

8  Seton,  1231;  Ord.  XXIII.  10. 

0  But  where  the  order  was  erroneously 
made  on  the  sheriff,  it  was  held,  that  the 
sheriff  must  obey  or  move  to  discharge  it; 
Sugden  v.  Hull,  28  Beav.  263. 


1  Braithwaite's  Pr.  289. 

2  Gilb.  Form.  Rom.  70. 
8  Harr.  by  Newl.  118. 
*  AnU,.p.  466. 
6  Braithwaite's  Pr.  289. 
«  Seton,  1231.    In  New  York,  the  officer 

executing  the  attachment  must  return  the 
same  by  the  return  day  specified  therein, 
without  any  previous  orderfbr  the  purpose. 
In  ca^'e  of  default,  an  attachment  may 
forthwith  issue  against  the  officer;  which 
will  not  be  bailable.  People  v.  Elmer,  3 
Paige,  85.  But  he  may  return  the  same 
at  any  time  during  the  actual  sitting  of  the 
Coiut  on  the  return  day  thereof,  unless  he 
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he  returns  "  that  he  hath  sent  his  mandate  to  the  sheriff,  who  hath  Ch.  vin.  §  3. 

not  returned  the  same,"  another  peremptory  order  may  be  obtained,   " v ' 

in  like  manner,  to  the  sheriff,  commanding  him,  within  a  certain  and  sheriff 
number  of  days  after  service  of  the  order  upon  his  under-sheriff,  to  ^e  mM^dateT 
return  the  mandate.^ 

Upon  an  attachment,  there  are  three  ordinary  returns :  (1.)  If  Form  of 
the  defendant  cannot  be  arrested,  the  sheriff  returns :  "  The  with-  '^«'"™- 
in-named  A.  B.  is  not  found  in  my  bailiwick ; "  ^  this  is  termed  a 
non  est  inventus,  and  upon  this  return,  further  process  of  contempt 
is  grounded.  (2.)  If  the  defendant  is  arrested,  but  the  sheriff 
either  accepts  bail  for  his  appearance  or  keeps  him  in  his  own  cus- 
tody, he  returns:  "I  have  attached  the  within-named  A.  B.,  as 
within  I  am  commanded,  whose  iJbdy  I  have  ready ; "  this  is  called 
a  cejoi  corpus?  (3.)  If  the  sheriff  arrests  the  defendant,  and  lodges 
him  in  jail,  or,  finding  him  there,  lodges  a  detainer  against  him, 
he  returns :  "  I  have  attached  the  within-named  A.  B.,  whose  body 

remains  in  Her  Majesty's  jail  for  my  county  of ,  under  my 

•  custody"  (or  as  the  case  may  be).^  Either  of  the  two  last  men- 
tioned returns,  when  made,  puts  an  end  to  all  the  ordinary  pro- 
cess :  °  unless  the  defendant  afterwards  escapes  or  absconds,  for  in 
that  case,  the  sergeant-at-arms  may  be  sent,  for  the  purpose  of 
grounding  a  sequestration/ 

If  the  writ  is  directed  to  the  Chancellor  of  Lancaster,  command-  Eetum  by 
ing  him  to  issue  his  mandate  to  his  sheriff  to  attach  the  party,  the  Chancellor  of 
return  is,  that  he  has  issued  his  mandate  according  to  the  terms  of 
the  writ,  and  that  the  sheriff  has  made  the  return  to  him  of  wow  est 
inventus,  or  as  the  case  may  be. 

The  costs  of  an  attachment  issued,  but  not  executed,  are  lis.  2d. ;  Costs  of  an 
if  executed,  13«.  8d. ;  and  if  issued  against  more  than  one  party, 
2s.  6d.  is  payable  for  each  additional  party.' 

When  the  sheriff  returns  non  est  inventus,  the  plaintiff  may,  after  Where  nm  ^ 
the  return  day  named  in  the  attachment  already  issued,  issue  other  returned, 
attachments,  for  the  purpose  of  obtaining  the  arrest  of  the  defend- 
ant; but  as  he  cannot  obtain  an  order  for  a  messenger,  or  for  the 
sergeant-at-arms,*  and  consequently  cannot  have  a  writ  of  seques- 
tration, to  compel  appearance,  there  does  not  seem  to  be  any  case 
in  which  it  will  be  for  the  plaintiff's  interest  to  continue  a  compul- 
sory process,  after  a  return  of  non  est  inventus. 

When  the  sheriff  attached  the  party,  and  took  bail  for  him,  the  where  ce^' 
old  practice  was  for  the  plaintiff  to  move  for  a  messenger  to  bring  ^^^ 

1  Clough  V.  Cross,  2  Dick.  855,  658.  «  See  Hook  v.  Ross,  1  Hen.  &  M.  819, 

^  A  return,  that  a  defendant  is  not  to  be  320. 

found,  is  bad.     5  Dowl.  461.  '  Brown  v.  Lee,  11  Beav.  379  j  Braith- 

»  Braithwaite's  Pr.  272.  waite's  Pr.  164. 

4  id.  281.  8  Ord.  X.  10. 

5  Frederick    v.,  David,   1    Vern.   344; 
Hinde,  100. 
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Where 
defendant  is 
arrested  and 
imprisoned. 


Attacliment 
for  want  of 
appearance  is 
now  seldom 
issued. 


When  de- 
fendant enti- 
tled to  his 
discharge, 
where  arrest- 
ed for  non- 
appearance. 


up  the  defendant ;  but  now,  a  messenger  cannot  be  obtained  to 
compel  appearance  j-"^  and  it  would  consequently  seem  that,  upon 
such  a  return,  the  plaintiflF  has  no  other  course  open  to  him,  except 
to  enter  an  appearance  for  the  defendant." 

When  the  sheriff  actually  arrests  the  defendant,  and  sends  him 
to  prison  for  want  of  appearance,  the  plaintiff  cannot  bring  him  to 
the  bar  of  the  Court ;  and  the  only  course  that  appears  to  be  open 
to  him  is,  to  enter  an  appearance  for  the  defendant  under  the 
General  Order : "  the  provisions  of  the  Act  of  11  Geo.  IV.  &  1 
"Will.  IV.,*  enabling  the  plaintiff  to  enter  an  appearance  for  the 
defendant,  in  such  a  case,  being  obsolete  in  practice,  though  not 
expressly  repealed.^ 

The  result,  therefore,  in  every  case  where  the  plaintiff  prosecutes 
the  contempt  for  not  appearing  against  the  defendant,  seems  to  be : 
that,  if  the  defendant  does  not  appear,  the  plaintiff  has  no  other 
course  than  to  enter  an  appearance  for  him  ;  and  as  the  defendant 
cannot  be  brought  to  the  bar  of  the  Court,  he  will,  if  arrested,  be 
entitled  to  claim  and  obtain  his  discharge  at  the  expiration  of 
thirty  days  from  the  time  of  his  being  actually  in  custody  or  de- 
tained ;  or,  if  the  last  of  thirty  days  shall  happen  out  of  Term, 
then,  at  the  expiration  of  the  first  four  days  of  the  ensuing  Term ; 
and  the  plaintiff  must  bear  the  coats  of  the  process  of  contempt. 
The  consequence  is,  that,  in  practice,  an  attachment  for  want  of 
appearance  is  very  seldom  issued :  the  plaintiff,  almost  invariably, 
on  the  time  for  the  defendant  appearing  having  elapsed,  at  once 
taking  the  course  of  entering  an  appearance  for  him,  under  the 
General  Order.' 


Section  IV. — Against  particular  Defendants. 


Privileged 
persons : 


Attorney- 
General. 


Having  now  considered  the  mode  of  compelling  the  appearance 
of  a  defendant  upon  whom  service  has  been  effected,  and  who  is 
not  entitled  to  any  particular  privilege,  or  under  any  peculiar  dis- 
ability, the  next  point  is,  in  what  manner  the  appe.arance  of  per- 
sons so  privileged  or  disabled  can  be  obtained. 

In  the  first  place,  if  the  Attorney-General,  upon  being  served 
with  a  copy  of  the  bill,  does  not  appear,  no  personal  process  issues 
against  him  to  compel  him  so  to  do ;  but  if  he  will  not  appear,  it 
seems  that  it  would  be  considered  as  a  nihil  dicit.^ 


1  Ord.  X.  10. 

2  Ord.  X.  4;  Braithwaite's  Pr.  161. 

»  Ord.  X.4;  and  see  Ord.  X.  10;  Braith- 
waite's Pr.  280,  284;  and  on«e,  p.  460. 

*  Cap.  36,  §11;  and  §  15,  r.  13. 

5  Braithwaite's  Pr.  279;  and  see  For- 
tescne  v.  Hallett,  8  Jur.  N.  S.  806,  T.  C.  K. 


6  11  Geo.  IV.  &  1  Will.  IV.  0.  36,  §  IB, 
r.  6;  Braithwaite's  Pr.  279,  280. 

'  Ord.  X.  4. 

8  Barclay  v.  Russell,  2  Dick.  729.  As  to 
the  course,  where  he  neglects  to  answer, 
see  post,  Chap.  X.  §  2. 
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If  the  defendant  claim  the  privilege  of  Peerage,  and  do  not  enter  Ch.  vni.  §  4. 

an  appearance  upon  being  served,  in  the  manner  .before  explained,    ' v ' 

with  a  letter  missive  and  copies  of  the  petition  and  bill,^  he  must  Peers. 

be  served  with  an  indorsed  copy  of  the  bill ;  and  if  he  do  not  then 

appear,  an  appearance  may  be  entered  for  him,  as  in  the  case  of  an 

ordinary  defendant,  on  an  affidavit  of  both  such  services ;  ''■  and 

the  same  may  be  done  for  a  member  of  Parliament  who  has  been  Members  of 

served  with  a  copy  of  the  bill,  and  has  neglected  to  appear  him-  Parliament. 

self' 

The  mode  of  proceeding  in  these  cases  was  formerly  by  seques-  By  seques- 
tration ;  *  and  it  seems  that  this  course  is  still  open  to  the  plaintiff,  t^^tion. 
if  he  thinks  fit  to  adopt  it. 

In  order  to  obtain  a  sequestratiorP  against  a  peer  of  the  realm,  Sequestra- 
or  bishop,  an  affidavit  must  be  made  of  the  service  of  the  letter  o^J^iiied^ 
missive,  and  of  the  copy  of  the  petition  upon  which  it  has  issued, 
and  also  of  the  service  of  a  plain  and  of  an  indorsed  copy  of  the 
bill.*     Where  the  process  is  required  against  a  member  of  the 
Commons'  House  of  ParUament,  the  affidavit  need  only  verify 
the  service  of  the  copy  of  the  bill.'    An  ex  parte  motion ''  must  then 
be  made  for  a  sequestration  against  the  defendant's  real  and  per- 
sonal estate  :  which  the  Court  orders  nisi,  that  is,  unless  the  de-  Order  for 
fendant  shall,  within  eight  days  after  personal  service  of  the  order,  sequestration 
show  unto  the  Court  good  cause  to  the  contrary.'    The  defendant 
must  be  served  personally  with  this  order,  and  if  he  persist  in  re- 
fusing to  appear,  then  an  affidavit  of  service  must  be  made,  and 
counsel  instructed  to  move  to  make  the  order  absolute.'    It  is  to  and  absolute. 
be  observed,  that  where  an  order  nisi  for  a  sequestration  against  a 
peer  or  member  of  the  House  of  Commons,  forr  want  of  an  answer, 
.has  been  obtained,  it  is  good  cause  to  show  against  making  such 
order  nisi  absolute,  that  the  answer  has  been  put  in ;  but  if  excep- 
tions have  been  taken  to  the  answer,  the  time  for  showing  cause 
will  be  enlarged,  until  it  shall  appear  whether  the  answer  is  in- 
sufficient or  not.^° 

Personal  service  of  the  order  nisi  may  be  dispensed  with  in  cases  Personal  ser- 
where  the  privileged  defendant  keeps  within  his  own  house,  or  is  ^isf.''4hen^'^ 

dispensed 
wiui. 

1  .djite,  p.  446.  ^  Ibid.    For  form  of  nfBdavit  of  service, 

2  For  form  of  affidavit,  see  Vol.  III.  and  motion  paper,  see  Vol.  III. 

s  Braithwaite's  Pr.  29,  n.,  337;  Ord.  X.  i"  Butler  v.  Eashiield,  3  Atk.  740.    From 

4;  ante,,  pp.  444,  460,  461.  the  observation  of  the  reporter,  appended 

4  Formerly,  if  a  peer  of  the  realm  ap-  to  this  case,  it  may  be  inferred,  that  upon 

Iieared  and  did  not  answer,  an  attachment  the  authority  of  what  the  Registrar  had 

ay  i  but  now,  by  order  of  Parliament,  no  said  in  Lord  Clifford's  case,  2  P.  Wms.  385, 

process  lies  but  a  sequestration.    Hinde,  Lord  Hardwicke  had  allowed  the  cause 

131.  shown,  as  being  the  course  of  the  Court; 

6  For  form  of  affidavit,  see  Vol.  III.  but  upon  reference  to  the  Registrar's  book, 

e  HM.  where  the  order  is  entered  under  the  title 

1  For  form  of  motion  paper,  see  Vol.  III.  of  Butler  v.  Kashleigh,  it  appears  that  the 

8  Hinde  81.  time  for  showing  cause  was  enlarged  till 

the  nest  seal.  Reg.,Lib.  1750,  A.  495,  (i)> 
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Ch.  VIII.  §4  surrounded  by  his  servants  to  avoid  service,  or  where  the  party 
serving  the  process  is  denied  access,  and  it  is  very  diiBcult  and 
almost  impossible  to  serve  the  order  personally.  But  to  dispense 
with  personal  service,  it  is  necessary  to  apply  to  the  Court  for 
leave  to  substitute  a  service  in  lieu  of  it :  grounding  such  applica- 
tion upon  a  proper  affidavit  of  the  particular  circumstances  of  the 
case ;  and  the  Court  will,  on  such  application,  exercise  a  discretion,- 
and  make  the  order,  if  the  facts  stated  in  the  affidavit  are  strong 
enough  to  warrant  such  a  proceeding.*  Thus,  where  a  peer  de- 
fendant avoided  the  service  of  an  order  nisi  for  a  sequestration,  the 
Court  of  Exchequer  made  an  order  that  service  thereof  upon  his 
clerk  in  Court,  and  at  his  dwelling-house,  or,  if  no  person  should 
be  met  with  there,  by  fixing  a  copy  of  the  order  on  the  door,  should 
be  good  service.''  In  Thomas  v.  Xord  Jersey,'  a  bill  was  filed 
against  Lord  Jersey ;  upon  which  a  letter  missive,  with  a  copy  of 
the  bill,  was  served  on  the  defendant,  by  leaving  it  with  one  of  his 
female  servants  at  his  residence  in  Berkeley-square.  His  Lordship 
was  then  abroad.  On  his  neglecting  to  appear  to  the  letter  mis- 
sive, a  subpoena  was  served  in  the  same  way ;  and  upon  his  non- 
appearance to  that,  an  order  nisi  for  a  sequestration  was  issued : 
when,  upon  inquiry  at  his  Lordship's  house,  it  appeared  that  he 
was  still  abroad.  Thereupon,  on  an  affidavit  being  made  of  these 
facts,  Sir  Lancelot  Shadwell  V.  C.  directed  that  service  of  the 
sequestration  ms*  at  his  Lordship's  town  house  should  be  good 
service ;  and  upon  a  motion  to  discharge  the  V.  C.'s  orders.  Lord 
Brougham  refiised  the  motion.* 

It  seems  that  the  same  course  of  proceeding  in  suing  out  and 
issuing  the  sequestration  is  observed,  where  it  is  sought  against  an 
officer  of  the  Court,  as  in  the  case  of  peers  ;  *  with  the  exception, 
that  the  affidavit  upon  which  the  order  nisi  is  applied  for  must  be 
confined  to  the  service  of  the  bill:  there  being  no  letter  missive, 
as  in  the  case  of  a  peer. 

The  form  of  the  sequestration  issued  against  peers  and  other 
privileged  persons  is  nearly  the  same  as  that  issued  in  cases  of  con- 
tempt by  ordinary  persons,  with  the  exception  that  it  recites  the 
order  nisi,  and  the  order  for  making  it  absolute.' 

When  the  order  for  making  the  sequestration  absolute  is  drawn 
up,  passed  and  entered,  the  plaintiJff's  soUcitor  must  make  out  the 
writ  of  sequestration.'  The  Court  will  not  discharge  the  writ  till 
the  party  has  appeared,  and  paid  the  costs  of  the  process ;  when 


As  against 
officers  of  the 
Court. 


Form  of  the 
sequestratioii. 


How  seques- 
tration sued 
out,  and 
discharged. 


1  Hinde,  81.  For  form  of  motion  paper, 
see  Vol.  III. 

2  Mackenzie  ».  Marquis  of  Powis,  19 
May,  1739;  1  Fowl.  Ex.  Pr.  173. 

«  2  M.  &  K.  398;  and  see  Sheffield  v. 
Duchess  of  Buckingham,  Reg.  Lib.  1740, 
£b.  15,  26;  2DeG.  &S.  466,  u. 


*  See  Attorney-General  t).  Earl  of  Stam- 
ford, 2  Dick.  744. 
6  Corhyn  v.  Birch,  ib.  635. 
6  For  form  of  writ,  see  Vol.  III.     " 
1  Ord  III.  1. 
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he  has  done  so,  he  may  move  to  discharge  the  sequestration,  upon  CH.Vin.§'4. 
notice  to  the  adverse  party  if  it  be  executed.*  " r •"' 

Upon  the  return  Of  the  sequestration  against  a  defendant  having  Appearance 
privilege  of  Parliament,  the  Court  may,  on  the  motion  or  other  r^um^of   "° 
application  of  the  plaintiff,  give  hira  leave  to  enter  an  appearance  sequestration. 
for  the  defendant,  under  the  stat.  11  Geo.  IV.  &  1  Will.  IV. ; " 
and  such  proceiedings  may  thereupon  he  had  as  if  the  defendant 
had  actually  appeared ; "  but  this  course  of  proceeding  is,  in  prac- 
tice, superseded  by  the  General  Order.* 

-  In  the  case  of  infants  and  persons  of  unsound  mind  not  so  Infants,  or 
found  by  inquisition',  it  is  provided  by  the  General  Order,  that  gomTn^T" 
"  where,  upon  default  made  by  a  defendant  in  not  appearing  to  or  not  so  found, 
not  answering  a  billj  it  appears  to  tfe  Court  that  such  defendant 
is  an  infant,  or  a  person  of  weak  or  unsound  mind  not  so  found  by 
inquisition,  so  that  he  is  unable  of  himself  to  defend  the  suit,  the 
Court  may,  upon  the  application  of  the  plaintiff,  order  that  one  of 
the  solicitors  of  the  Court  be  assigned  guardian  of  such  defendant, 
by  whom  he  may  appear  to  and  answer,  or  may  appear  to  or  an- 
swer the  bill  and  defend  the  suit.^  But  no  such  order  shall  be  Notice  of 
made  unless  it  appears  to  the  Court,  on  the  hearing  of  such  appli-  ^^^  cation, 
cation,  that  a  copy  of  the  bill  was  duly  served  in  manner  provided 
by  the  stat.  15  &  16  Vic.  c.  86,  and  that  notice  of  such  application 
was,  after  the  expiration  of  the  time  allowed  for  appearing  to  or 
for  answering  the  bill,  and  at  least  six  clear  days  ^  before  the  day 
in  such  notice  named  for  hearing  the  application,  served  upon  or 
left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  copy  of  the 
bill,  and  also  (in  the  case  of  such  defendant  being  an  infant  not 
residing  with  or  under  the  care  of  his  father  or  guardian)  served 
upon  or  left  at  the  dwelling-house  of  the  father  or  guardian  of 
such  infant : '  unless  the  Court,  at  the  time  of  hearing  such  appli- 
cation, shall  dispense  with  such  last-mentioned  service."'  The 
plaintiff  may,  however,  obtain  an  order,  appointing  a  guardian  of 
an  infant,  although  no  default  has  been  made  in  appearing  or  an- 
swering.' 

With  reference  to  the  service  of  the  notice  in  the  case  of  infants,  What  service 
it  has  been  held  that,  where  the  infants'  father  was  dead,  service  "ufficSnt.'^ 

1  Hinde,  80;  and  see;)Os«,  Chap.  XXVI.       Frazer  ».  Thompson,  1  Giff.  337;  4  De  G. 
§  7,  'Enfor<^q'  Decrees  and  Orders.  &  J.  659 ;  Robinson  v.  Aston,  9  Jur.  224, 

2  14-Geo.  iV.  &  1  Will.  IV.  c.  36,,  §  12.       V.C.  K.  B.;  and  see  ante,  p.  162,  n.  10. 

8  lUd.  *   Sundays    are   included  ;    see    Ord. 

*  Ord.  X.  4.  XXXVII.  11;  and  see  Brewster  v.  Thorpe, 

5  It  has  been  usual  to  order  the  solicitor  11  Jur.  6,  V.  C-  E. 

to  the  Suitors'  Fund  to  act  upon  occasions  '  For  form  of  affidavit  of  service,  see 

of  this  kind  ;  see  Thomas  v.  Thomas,  7  Vol.  III. 

Beav.  47 ;  Sheppard  «.  Harris,  10  Jur.  24,  s  Ord.  VII.  3.     For  form  of  order,  see 

Vi  C.  K.  B. ;  nmte,  p  162.    Astotheoosts  Seton,  1251;  and  for  form  of  notice  of  rao- 

of  the  solicitor  to  the  Suitors'  Fund,  where  tion,  see  Vol.  III. 

so  appointed,  see  Ord.  XL.  4  ;  and  Harris  *  Bentley  v.  Sobinson,  9  Hare  Ap.  76. 
V.  mmlyn,  3  De  G.  &  S.  470;  14  Jur.  56; 


476 


COMPELLING   APPEAEANCB.  —  PE0CBEDING8   IN  DEFAULT. 


CH.Vin.§4. 


Where  infant 
has  appeared. 

If  defendant 
is  of  unsound 
mind,  Court 
must  he  satis- 
fied that  no 
relative  •will 
undertake 
defence. 

Appearance 
by  plaintiff 
for  infant,  or 
person  of  un- 
sound mind, 
is  void. 

Married 
women. 


at  the  house  of  their  mother  and  step-father  was  sufficient;''  so 
also,  service  on  the  head  of  a  college,  of  which  the  infant  was  an 
undergraduate,  was  held  sufficient,  where  the  plaintiff  could  not 
learn  where  the  infant's  parents  lived ;  ^  and  the  general  rule  is, 
that  notice  should  be  served  at  the  dwelhng-house  of  the  person  in 
whose  care  the  infant  is.* 

Where  the  infant  has  appeared,  service  on  the  soUcitor  who 
entered  the  appearance  is  sufficient.* 

In  the  case  of  persons  of  unsound  mind  not  so  found  by  inquisi- 
tion, the  Court  requires  to  be  satisfied  that  no  relative  will  under- 
take his  defence,  before  appointing  the  solicitor  to  the  Suitors'  Fee 
Fund ;  ^  and  where  the  defendant's  family  concur  in  applying  for 
the  appointment  of  some  other  person,  whose  fitness  is  shown  by 
affidavit,  the  Court  will  appoint  him.° 

Any  appearance  entered  at  the  instance  of  the  plaintiff  for  a 
defendant,  who,  at  the  time  of  the  entry  thereof,  is  an  infant  or  a 
person  of  weak  or  unsound  mind,  unable  of  himself  to  defend  the 
suit,  is  irregular  and  of  no  validity.' 

If  a  married  woman  is  made  defendant  jointly  with  her  husband, 
and  no  appearance  for  her  is  duly  entered  by  him  or  her,*  the 
plaintiff  may,  within  three  weeks  after  service,  enter  an  appear- 
ance for  her,  as  of  course,  upon  an  affidavit  of  service  of  the  bill  on 
the  husband ; '  or  where  no  order  has  been  obtained  by  her  to  de- 
fend separately,"  the  plaintiff  may  apply  to  the  Court,  on  notice  to 
the  husband,  for  leave  to  issue  an  attachment  against  him  ;  **  and 
where  the  husband  is  plaintiff  in  the  suit,  he  may,  if  no  appearance 
has  been  duly  entered  for  her,  enter  such  appearance,  as  of  course, 
within  three  weeks  after  service  of  the  biU  on  her,  on  an  affidavit 
of  such  service  ; "  or  he  may  apply  to  the  Court,  by  motion,  on 
notice  to  her,  for  leave  to  issue  an  attachment  against  her.^^ 


1  Hitch  V.  Wells,  8  Beav.  B76 ;  and  see 
Lane  ».  Hardwicke,  5  Beav.  222 ;  Thomp- 
son V.  Jones,  8  Ves.  141. 

2  Christie  v.  Cameron,  2  Jur.  N.  S.  635, 
V.  C.  W. 

8  Taylor  »  Ansley,  9  Jur.  1055,  V.  C. 
K.  B.,  and  an  affidavit  not  showing  that 
this  had  been  done  was  held  insufficient, 
S.  C. ;  O'Brien  v.  Maitland,  10  W.  R.  275, 
L.  C. ;  Lambert  v.  Turner,  ii.  335,  V.  C.  K. ; 
Turner  J).  Sowdon,  10  Jur.  N.  S.  1122;  13 
W.  R.  66,  V.  C.  K. ;  S.  C.  mm.  Turner 
V.  Snowdon,  2  Dr.  &  Sm.  265  ;  see  as  to 
service  of  notice,  where  infant  out  of  the 
jurisdiction,  ante,  pp.  162,  452. 

*  Cookson  «.  Lee,  15  Sim.  802;  Bentley 
V.  Robinson,  9  Hare  Ap.  78  ;  and  the 
same  rule  doubtless  apphes  to  persons  of 
unsound  mind  not  so  found. 

6  Moore  v.  Platel,  7  Beav.  683 ;  Biddulph 
V.  Lord  Camoys.  9  Beav.  548. 

«  Charlton  v.  West,  3  De  G.  F.  &  J.  156 ; 
7  Jur.  N.  S.  614;  Bonfield  v.  Grant,  11 W. 
K.  275,  M.  B. 


7  Ord.  X.  5;  see  Leese  v.  Knight,  8  Jnr. 
N.  S.  1006;  10  W.R.  711,V.C.K.  As  to 
appointing  guardians  ad  litem  of  infants 
and  persons  of  unsound  mind,  see  ante,  pp. 
160,  161,  176. 

6  Ord.  X.  8;  Steele  v.  Plomer,  1  M'N. 
&  G.  83;  2  Phil.  782,  n.;  13  Jnr.  177; 
Travers  v.  Buckly,  1  Ves.  S.  884,  386;  1 
Dick.  138:  Braithwaite's  Pr.  321;  and  see 
ante,  pp.  179-182. 

8  Ord.  X.  4  ;  Steele  V,  Plomer,  ubimp. ; 
Braithwaite's  Pr.  337.  For  the  practice,  and 
as  to  applications  where  the  three  weeks 
have  expired,  see  ante,  pp.  460-462;  and 
for  forms  of  affidavit  aaiipr<Bcipe,  see  Vol. 

l»  Ante,v.  181. 

11  Ord.  X.  10  ;  see  Leavitt  v.  Cruger,  1 
Paige,  421.  For  the  practice,  see  ante,  pp. 
462,  464 ;  and  for  forms  of  notice  of  motion, 
prcecipe,  attachment,  and  indorsement,  see 
Vol.  lU. 
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If  a  corporation  aggregate  is  defendant,  and  due  service  of  the  Ch.  VIII.  §  4. 

bill  has  been  effected  upon  it,  then,  upon  affidavit  of  such  service,   '—    i • 

an  appearance  may  be  entered  for  the  defendant  by  the  plaintiff;  ^  Corporations: 

or  a  -writ  of  distringas^  iastead  of  the  writ  of  attachment,  may,  Distringas. 

by  leave  of  the  Court,  be  issued  *  by  the  plaintiff",  directed  to  the 

sheriff,  or  other  ofl5cer  having  jurisdiction  in  the  district  of  the 

corporation,  corhman ding  him  to  distrain  the  lands  and  tenements, 

goods  and  chattels,  of  the  corporation,  so  that  it  may  not  possess 

them  till  the  Court  shall  make  other  order  to  the  contrary ;  and 

that  in  the  mean  time  he  (the  sheriff)  do  answer  for  what  he  so 

distrains :  so  that  the  defendant  may  be  compelled  to  appear  in 

Chancery,  on  the  return  of  the  writ,  and  answer  the  contempt.* 

If  to  this  writ  the  sheriff  returns  nulla  bona,  an  alias  distringas,  Alias  disirm- 

which  is  a  writ  commanding  the  sheriff  again  to  distrain  the  lands  ^'"• 

and  tenements,  goods  and  chattels,  of  the  corporation,  may  be  sued 

out ;  and  if  he  returns  mdla  bona  to  this  also,  a  pluries  distringas,  Piwries  dis- 

to  the  like  purport,  may  be  issued.^  tnngas. 

Each  such  writ  must  be  prepared  by  the  solicitor;  a  prcBcipe  in  How  prepared 
dupUcate  must  be  produced  to  the  entering  clerk  in  the  Registrars'  ^""^  issued. 
office :  who  will  retain  one  copy,  and  mark  the  other  as  entered,  as 
before  explained ;  °  and  the  writ  will  thereupon  be  sealed  by  the 
Record  and  Writ  Clerk,  upon  the  entered  ^/-(jecipe  being  filed  with 
him.'     Upon  sealing  the  alias  or  pluries  writ,  the  previous  writ.  Filing  writs. 
with  the  sheriff's  return,  must  be  filed  or  produced  to  the  Record 
and  Writ  Clerk.^ 

The  return  days  to  be  inserted  in  these  writs,  are  the  same  as  in  Eetum  day. 
the  case  of  an  attachment.' 

If  the  sheriff  returns  "  issues  "  ■"*  to  the  first "  or  second  distrin-  Motion  for  se- 
gas,  or  "  issues  "  or  nulla  bona  to  the  third,  an  order  nisi  for  a  <l»estration. 
commission  of  sequestration  may  be  obtained  against  the  corpora- 
tion, on  an  ex  parte  motion  by  the  plaintiff;  and  upon ,  proof  of 
due  service  of  such  order,  and  of  continued  default,  such  order  will 
be  made  absolute,  on  a  like  motion.'^ 

1  Ord.  X.  4;  Braithwaite's  Pr.  337.  For  «  Ante,  p.  465. 

forms  of  affidavit  and^(8cipe,see  Vol.  III.  '  A  fee  of  5s.  is  payable  on  sealing  each 

2  McKim  V.  Odom,  3  Bland,  407,  426  ;  writ.    Regul.  to  Ord.  Sched.  4.    For  forms 
Angell  &  Ames,  Corp.  §  667   et  seq.     In  of  these  writs  uni prcecipe,  see  Vol.  III. 
Jones  0.  Boston  Mill  Corp.  4  Pick.  611,  it  »  Braithwaite's  Pr.  194. 

was  said  by  Parker  C.  J.  that  the  Supreme  ^  Ante,  p.  464. 

Court  of  Massachusetts,  as  a  Court  of  i"  If  the  corporation  has  property,  the 

Equity,  had  authority  to  issue  such  pro-  sheriff  usually  levies  40s.  under  the  first 

cesses  against  corporations  as  may  be  is-  writ ;  iL  under  the  second ;  and  the  whole 

sued  by  the  English  Chancery  Court,  as  property  of  the  corporation  under  the  third. 

disiWm^as,  sequestration,  &o.   And  see  Hoi-  Hinde,  140. 

land  V.  Cruft,  20  Pick.  821 ;  Grew  v.  Breed,  u  See  Lowton  v.  Mayor,  &c.,  of  Colches- 

12  Met.  363.  ter,  8  Mer.  B46,  n. ;  Seton,  1227. 

8  It,  is  conceived  that  the  writ  would  not  12  Seton,  1227  ;  Braithwaite's  Manual,                      • 

now  be  issued  without  special  order  ;  and  61.    For  form  of  order,  see  Seton,  1261, 

see  Ord.  X.  10.  No.  7 ;  and  see  post,  Chap.  XXVI.  §  7, 

*  Hinde  140, 142.  Enforcing  Decrees  and  Orders.  For  forms 

s  Seton,'  1227,  1261 ;  Braithwaite's  Pr.  of  motion  paper,  see  Vol.  III. 
194. 
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■ PROCEEDINGS  IN  DEFAULT, 


Ch.  vm.  §  4  The  commission  is  usually  directed  to  four  ,or  more  persons,' 
named  by  the  plaintiff:  directing  them,  or  any  three  or  two  of 
them,  to  sequester  the  rents  and  profits  of  the  real  estate,  and  the 
goods  and  chattels  and  personal  estate  of  the  corporation,  until 
they  shall  appear  to  the  plaintiff's  bill,  or  the  Court  make  further 
order  to  the  contrary.  The  commission  is  prepared  by  the  plaui- 
tiff 's  soUcitor ;  and  wUl  be  issued  by  the  Eiccord  and  Writ  Clerk, 
upon  filing  with  him  a  prcecipe,  and  producing  the  qrdei;  directing 
the  commission  to  issue.^ 

The  return  to  a  writ  of  sequestration  is  indorsed  thereon ; '  and 
upon  such  return  being  made,  the  party  prosecuting  the  contempt, 
if  he  wishes  to  have  another  sequestration,  or  any  further  or  other 
remedy,  must  apply,  specially,  to  the  Court.*  It  is  not  the  practice 
to  file  the  return.' 

A  sequestration  cannot  be  discharged  tiU  the  corporation  have 
performed  what  they  are  enjoined  to  do,  and  paid  the  costs  of  the 
several  writs  of  distringas,  and  of  the  sequestration,  including  the 
commissioners'  fees;  but  upon  their  doing  this,  they  may,  upon 
motion,  get  the  sequestration  discharged.^ 


Sequestra- 
tion: 

how  prepared 
and  issaed; 


how  re- 
turned; 


how  dis- 
charged. 


Plaintiff  usu- 
ally appears 
by  default, 
instead  of 
issuing  con- 
tempt process. 


Interrogato- 
ries may  be 
delivered  to 
defendant, 
though  he 
has  not 
appeared. 

Contents  of 
affidavit  of 


Costs  of 
entering  ap- 
pearance for 
defendant. 


By  one  or  other  of  these  forms  of  process,  appearance  may,  in 
almost  all  cases,  be  compelled,  after  service  of  the  copy  of  the  biU 
has  been  efiected ;  but  as  the  plaintiff  can  himself  enter  an  appear- 
ance for  the  defendant,  that,  as  has  been  already  observed,'  is  the 
course  which  is  usually  adopted  in  practice ;  and  it  is  rarely  found 
desirable  to  carry  out  process  of  compelling  appearance. 

Moreover,  the  plaintiff  may  proceed  in  the  suit,  by  delivering  a 
copy  of  his  interrogatories  to  a  defendant  who  has  made  default  ia 
appearing.* 

The  affidavits  filed  for  the  pui^jose  of  proving  the  service  of 
a  copy  of  a  bill  upon  any  defendant  must  state  when,  where, 
and  how  the  same  was  served,  and  by  whom  such  service  was 
effected.' 

The  plaintiff  having  duly  caused  an  appearance  to  be  entered 
for  any  defendant,  is  entitled,  as  against  the  same  defendant,  to 
the  costs  of  and  incident  to  entering  such  appearance,  whatever 
may  be  the  event  of  the  suit ;  and  such  costs  are  to  be  added  to 
any  costs  which  the  plaintiff  may  be  entitled  to  receive  from  such 
defendant,  or  be  set  off  against  any  costs  which  he  may  be  ordered 


1  It  is  not  essential  that  the  commis- 
sioners should  be  professional  persons. 

2  Braithwaite's  Fr.  240.  The  writ  must 
be  engrossed  on  parchment,  and  bear  a  203. 
stamp.  Regul.  to  Ord.  Sched.  4.  For  forms 
of  prcecipe,  commission,  and  indorsement, 
see  Vol.  III. 

°  For  form  of  a  return  rmUa  bona,  see 
Vol.  m. 


*  Braithwaite's  Pr.  291. 
'  Goldsmith  v.  Goldsmith,  6  Hare,  128, 
129;  10  Jur.  661. 
8  Harr.  by  Newl.  150;  Hinde,  143. 

7  ^m(e,pp.  460,  472. 

8  Ord.  XI.  6;  see  post  p.  488. 

9  Ord.  X.  8;  Davis  v.  Hole,  1  Y.  &  C. 
C.  C.  440;  6  Jur.  385. 
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to  pay  to  such  defendant ;  but  payment  thereof  is  not  to  be  other-  Ch.  VIII.  §  4. 

wise  enforced,  .without  the  leave  of  the  Court.^  ' y ' 

The  defendant,  on  the  other  hand,  notwithstanding  an  appear-  Defendant 

ance  may  have  been  entered  for  him  by  the  plaintiff,  may  after-  "ards^ppear 

wards  enter  an  appearance  for  himself  in  the  ordinary  way ;  '-^  but  for  himaeif; 
such  appearance,  by  such  defendant,  is  not  to  affect  any  proceeding 
duly  taken  or  any  right  acquired  by  the  plaintiff,  under  or  after 
the  appearance  entered  by  him,  or  prejudice  the  plaintiff's  right  to 

be  allowed  the  costs  of  the  first  appearance.'    A  defendant  cannot,  and  must  do 

however,  take  any  prooeediag  in  a  cause  until  he  has  himself  en-  ^"'  ''^?"'«  ^^ 

.,  T  i'-«.i  T  can  take  any 

tered  an  appearance,  notwithstandmg  the  plaintm  has  entered  one  proceeding. 
for  him. 

1  Ord.  XL.  IB.  2  See  poet,  Chap.  XIII.,  Appearance..  .  =  Ord.  X.  9. 


CHAPTER  IX, 

INTEEEOGATOEIES    FOE    THE    EXAMINATION    OF   THE    DEFEND- 
ANTS  IN   AN8WEE   TO   THE   BILL. 


Former 
practice- 


Interrogato- 
ries no  longer 
form  part  of 
thebfll; 

but  may  be 
filed  sepji- 
rately. 

Time  allowed 
to  file, 

and  deliver. 


Should  be 
filed,  not- 
withstanding 
pendency  of 
a  demurrer. 

Leare  to  file, 
after  time 
expired. 


FoEMBELT,  as  we  have  already  seen,  a  bill  in  Chancery  contained 
an  interrogating  part,  preceding  the  prayer,  which  consisted  of  a 
repetition  of  the  stating  and  charging  parts  of  the  bill,  in  the  form 
of  questions  to  be  answered  by  the  defendants.  This,  as  has  been 
before  observed,  is  by  the  late  Act  of  ParUament  directed  to  be 
omitted  from  the  bill ;  ^  but,  if  the  plaintiff  desires  to  obtain  dis- 
covery or  admission  from  any  defendant,  he  may  file  interrogatories 
for  the  examination  of  such  defendant,  within  eight  days  from  the 
time  limited  for  the  defendant's  appearance.^  If  the  defendant 
appears  within  the  time  limited,  the  plaintiff  must  deliver  an  office 
copy  of  the  interrogatories  to  the  defendant  or  his  solicitor  within 
eight  days  after  such  time ; '  but  if  the  defendant  does  not  appear 
within  the  time  allowed,  the  plaintiff  may  deliver  the  interroga- 
tories at  any  time  after  the  time  allowed  has  expired,  but  before 
the  appearance  of  the  defendant,  or  within  eight  days  after  his 
appearance.* 

The  interrogatories  must  be  filed  within  the  time  limited  by  the 
General  Orders,  notwithstanding  that  a  demurrer  may  be  pending.^ 

If  the  plaintiff  allows  the  time  for  fiUng  interrogatories  to 
expire  before  he  has  filed  them,  he  cannot  file  them  without  special 
leave,  to  be  applied  for  in  Court  on  motion,  with  notice,  or  in 


1  15  &  16  Vie.  c.  86,  §  10  ;  ante,  p.  3B6. 

2  16  &  16  Vic.  o.  86,  §  12  ;  Ord.  XI.  2. 
This  order  applies  to  amended,  as  well  as 
original  bills.  A  defendant  need  not  ap- 
pear to  an  amended  bill  unless  he  is  re- 
quired to  answer  it;  and  the  intention  of 
the  plaintiff  to  call  for  an  answer  is  indi- 
cated by  service  of  a  duly  sealed  and 
indorsed  copy  of  the  amended  bill  :  see 
Braithwaite's  Pr.  328  j  Braithwnite's  Man- 
ual, J.59.  The  interrogatories  may  be  filed 
with  the  bill:  Braithwnite's  Pr.  38;  and  a 
sealed  copy  may  be  served  at  the  same  time 
as  a  copy  of  the  bill:  Leaman  v.  Brown,  7 
W.  K.  322,  V.  C.  K. ;  but  in  such  case,  the 
full  time  for  appearing  and  for  answering, 
namely,  thirty-six  days,  must  be  allowed 


to  expire  before  the  attachment  for  not  an- 
swering can  be  sealed :  Braithwaite's  Man- 
na), 184  ;  and  see  Cheeseborough  v.  Wright, 
28  Beav.  173;  see  Genl.  Sts.  Mass.  c.  113, 
§  4;  St.  1862,  0.  40. 

8  Ord.  XI.  4.  If  a  copy  is  left  at  the 
office  of  the  solicitor  by  whom  the  defend- 
ant has  entered  an  appearance,  it  is  suffi- 
cient. Bowen  «.  Price,  2  De  G.,  M.  &  G. 
899,  reversing,  ib.  1  Drew.  807.  The  ser- 
vice is  effected  in  the  same  manner  as  that 
of  other  documents  which  do  not  require 
personal  service ;  see  ante,  p.  465. 

*  Ord.  XI.  5. 

6  Harding  v.  Tingey,  10  Jm-.  N.  S.  878, 
V.  C.  K. 
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Chambers   on  summons.^    In  practice,  the  application  is  usually      Ch.  ix. 

made  on  summons  in  Chambers;^    and,  as   a  general  rule,  the   ' y ' 

plaintiff  -will  have  to  pay  the  costs."    If  the  application  is  made  Further  time 
before  the  time  has  expired,  it  should  be  that  the  time  may  be  *°  ^^^' 
extended.^ 

In  like  manner,  interrogatories  cannot,  without  a  special  order.  Leave,  or 
be  deUvered  after  the  time  limited  for  so  doing  has  expired ;  but  ^"IH"^  '""*' 
leave  to  deliver  them  after  the  time  has  elapsed,  or  for  further 
time  so  to  do  where  it  has  not,  may  in  a  proper  case  be  obtained 
on  summons  at  Chambers.'' 

The  notice  of  motion  or  summons  must  be  served  on  the  defend-  Service  of 
ants  whom  it  is  intended  to  interrogate,  and  who  have  appeared.  ""H?^  "S 
The  order,  if  made  on  motion,  is  drawn  up  by  the  Registrar ;  if  order, 
made  on  summons,  it  is  drawn  up  in  Chambers ;  and  where  it 
extends  the  time  to  file,  or  gives  leave  to  file  interrogatories,  it 
must  be  produced  to  the  Record  and  Writ  Clerk,  at  the  time  the 
interrogatories  are  presented  for  filing.^ 

Where,  the  defendant  is  out  of  the  jurisdiction,  the  Court,  upon  Defendant 
application,  supported  by  such  evidence  as  shall  satisfy  the  Court  outofjuris- 
in  what  place  or  country  such  defendant  is,  or  may  probably  be 
found,  may  order  that  a  copy  of  the  interrogatories  may  be  served  i^ave  to  serve 
on  such  defendant  in  such  place  or  country,  or  within  such  limits,  interrogato- 
as  the  Court  shall  think  fit  to  direct :  and  such  order  must  Umit  a        ' 
time  within  which  the  defendant  is  to  plead,  answer,  or  demur,  or 
obtain  from  the  Court  further  time  to  make  his  defence  to  the 
bill.°    The  application  is  made  by  ex  parte  motion  or  summons,  how  obtained, 
supported  by  affidavit.'     The   copies    of  the  bill  and  interroga- 
tories may  be   served  together ;  *  and  therefore,  one  application 
embracing  both  objects  is  ordinarily  made.' 

If  the  inteiTOgatories  cannot  be  served  on  a  defendant,  within   Substituted 
the  jurisdiction,  in  the   ordinary   way,    an    ex  parte  application   ^®"'"'*- 
for  leave  to  substitute    service   may  be  made    by  motion,  sup- 
ported by  affidavit,  as  in  the  case  of  an  application  to  substitute 
service  of  a  copy  of  the  bill.*" 

Where  the  plaintiff  in  an  original  suit  had  neglected  to  file  his  Suits  and 
interrogatories  within  the  time  limited,  the  plaintiff  in  a  cross-suit,  "^^ 

1  Ord.  XI.  3 ;  see  for  applications  of  this  S.  182,  V.  C.  S.  For  form  of  order,  see 
sort,  Empson  v.  Bowley,  '2,  S.  cfc  6.  Ap.  3;  Seton,  1243,  No.  3;  and  for  form  of  sum- 
Denis  V.  Kochussen,  4  Jur.  N.  S.  298,  V.       mons,  see  Vol.  III. 

C.  W. ;  Dakins  v.  Garratt,  ih.  579,  V.  C.  6  Braithwaite's  Pr.  86. 

K.    As  to  filing  separate  sets,  see  posl,  «  Ord.  X.  7  (1)  (2);  anU,  p.  452. 

p.  485.  '  For  forms  of  motion  paper,  summons, 

2  Braithwaite's  Pr.  36.  and  affidavit,  see  Vol.  III. 

»  Dakins  i).  Garrat,  4  Jur.  N.  S.  579,  V.  s  Leaman  v.  Brown,  7  W.  E.  322,  V.  C. 

O.K.    For  forms  of  notice  of  motion  and  K. 
summons,  see  Vol.  III.  '  See  ante,  p.  451. 

*  Ord.  XXXVII.   17  ;  see  Garwood  v.         i"  Ante,  p.  449.    For  form  of  motion  pa- 

Curteis,  10  .Jur.  N.  S.  199  ;  12  W.  E.  509,  per,  see  Vol.  III. 
V.  C.  W. ;  Bignold  v.  Oobbold,  11  Jur.  N. 

VOL.  I.  81 
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Ch.  IX. 


May  be  filed 
to  written 
biU. 


How  written; 
and  intitoled. 


Copies  for 
service: 


Shonld  only 
include  those 
the  particular 
defendant  has 
to  answer. 

Service  of  one 
copy, on  each 
solicitor 
sufficient. 


Indoisement. 


by  being  the  first  to  file  interrogatories,  was  held  entitled  to  have 
his  bill  answered  first.^ 

The  interrogatories  are  settled  and  signed  by  counsel ;  ^  and 
are  required  to  be  divided  into  paragraphs,  and  numbered  in  the 
form  given  in  the  General  Orders,  and  the  interrogatories  which 
each  defendant  is  required  to  answer  must  be  specified  in  a  note 
at  the  end.'  .   - 

Where  a  written  bUl  is  allowed  to  be  filed,  on  an  undertaking 
that  a  printed  bill  shall  be  afterwards  filed,*  interrogatories  may 
be  filed  before  the  filing  of  the  printed  bill.^ 

Interrogatories  are  filed  at  the  Record  and  Writ  Clerks'  Office; " 
and  they  must  be  written  on  paper  of  the  same  description  and 
size  as  that  on  which  bills  are  printed  ; '  and  be  intituled  in  the 
cause,  so  as  to  be  in  strict  agreement  with  the  names  of  the 
parties  as  they  appear  in  the  bill,  at  the  time  the  interrogatoiifes 
are  filed." 

The  copies  for  service  are  prepared  by  the  plaintifi^'s  solici- 
tor, but  must  be  examined  with  the  original,  and  the  number 
of  folios  counted,  by  the  Clerks  of  Records  and  Writs :  who, 
if  the  copies  are  duly  stamped  and  properly  written,  will  mark 
them  as  office  copies."  The  copy  for  service  on  any  defend- 
ant should  only  contain  the  interrogatories  which  such  de- 
fendant is  required  to  answer.*"  If  the  copies  are  intended 
to  be  served  before  appearance,  a  copy  must  be  served  on  each 
defendant,  in  like  manner  as  the  copy  of  the  bill  is  required  to 
be  served ; "  but  if  served  after  appearance,  it  is  sufficient  to 
serve  one  copy  on  each  solicitor  by  whom  an  appearance  has 
been  entered,  notwithstanding  he  may  have  appeared  for  more 
than  one  defendant.*^ 

The  interrogatories  to  be  filed,  and  each  copy  for  service,  must 
be  indorsed  with  the  name  and  place  of  business  of  the  plaintifi^'s 
solicitor,  and  of  his  agent,  if  any ;  or  with  the  name  and  place  of 


1  Garwood  V.  Cnrteis,  10  Jur.  N.  S.  199 ; 
12  W.  R.  509,  V.  C.  VV. 

^  Interrogatories  are  not  specified  in 
Ord  VIII.  1,  among  the  documents  re- 
quiring counsel's  signature ;  but  the  form 
of  interrogatories  iu  Ord.  tiched.  B.  as- 
sumes that  the  name  of  counsel  will  be 
attached. 

8  Ord.  XI.  1,  and  Sched.  B.  For  forms 
of  interrogatories  and  foot-note,  see  Vol. 
III. 

4  See  15  &  16  Tic.  c.  86,  §  6  ;  ante,  p. 
896. 

5  Lambert  v.  Lomas,  9  Hiire  Ap.  29; 
18  Jur.  1008. 

«  Ord.  I.  35.  No  fee  is  payable  for 
filing.    Braithwaite's  Pr.  35. 

'  Ord.  6  March,  1660,  r.  16  ;  as  to  such 
paper,  see  ante,  p.  396.  Dates  and  sums 
may  be  expressed  by  figures. 


*  Braithwaite's  Pr.  35. 

5  Ord.  XI.  4.  The  copies  for  service 
are  usually  written  on  brief  paper.  A  fee 
of  5s.  higher  scale,  or  Is.  lower  scale,  is 
payable,  in  Chancery  Fee  Fund  stamps,  on 
marking  each  oflSce  copy.  Regul.  to  Ord. 
Sched.  4.  The  stamp  is  impressed  on,  or 
affixed  to,  such  copy.  A  prcecipe  is  re- 
quired to  be  left;  for  form,  see  Vol.  III. 

l»  Ord.  XI.  4. 

11  See  Ord.  X.  1 ;  ante,  p.  442. 

12  Braithwaite's  Pr.  37;  but  if  he  appears 
as  properly  concerned  for  one  defendant, 
and  as  iigent  for  another,  two  copies  should 
be  served ;  see  si.  308,  n.  Any  copy  sealed 
for  delivery,  may  be  resealed,  at  any 
time  before  delivery,  and  without  further 
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residence  of  the  plaintiff,  where  he  acts  in  person ;  and,  in  either      Ch.  ix. 
case,  with  the  address  for  service,  if  any.^ 


Under  the  former  practice  it  was  held,  that  as  the  object  of  the  Interrogato- 
interrogatories  was  to  compel  an  answer  to  such  facts  only  as  were  founSle'd  on^ 
material  to  the  plaintiff's  case,  it  was  necessary  that  every  inter-  bill, 
rogatory  should  be  founded  upon  statements  made  in  the  former 
part  of  the  bill ;  therefore,  if  there  was  nothing  in  the  prior  part 
of  the  bill  to  warrant  an  inteiTogatory,  the  defendant  was  not 
compellable  to  answer  it.'*    This  practice  was  considered  neces- 
sary for  the  preservation  of  form  and  order  in  the  pleadings,  and 
particularly  to  keep  the  answer  to  the  matters  put  in  issue  by  the 
bill ;  °  and  it  is  conceived  that  thjg  practice  still  continues.    But 
a  variety  of  questions  may  be  founded  on  a  single  allegation,  if  Many  qnes^ 
they  are  relevant  to  it ;  thus,  if  a  bill  is  filed  against  an  executor  tions  may  fee 
for  an  account  of  the  personal  estate  of  his  testator :  upon  the  siogl? 
single  allegation  that  he  has  proved  the  will,  may  be  founded  ^"''S'''""'- 
every  inquiry  which  may  be  necessary  to  ascertain  the  amount  of 
the  estate,  its  value,  the  disposition  made  of  it,  th^  situation  of 
any  part  remaining  undisposed  of,  the  debts  of  the  testator,  and 
any  other  circumstance  leading  to  the  account  required.*     This 
rule  is  stated  and  acknowledged  by  Lord  Eldon,  in  Faulder  v. 
Stuart,^  where  a  defendant  declined,  by  his  answer,  to  set  forth 
the  particulars  of  a  certain  consideration,  which  it  was  alleged  in 
the  bill  the  defendant  pretended  was  paid  by  him  for  the  purchase 
of  a  share  in  a  newspaper,  which  was  the  subject. of  the  liti- 
gation.     His  Lordship,  upon  the  question  of  the  suificiency  of 
the  answer  being  argued  before  him,  said,  "It  all  depends  upon 
this ;  whether  there  is  such  a  charge  in  the  bill,  as  to  the  payment 
of  the  consideration,  as  entitles  the  plaintiff  to  an  answer,  not 
only  whether  it  was  paid,  but  as  to  all  the  circumstances,  when, 
where,  &c.     I  have  always  understood  that  a  general  charge  en- 
abled you  to  put  all  questions  upon  it  that  are  material  to  make 
out  whether  it  was  paid ;  and  it  is  not,  necessary  to  load  the  bill, 
by  adding  to  the  general  charge,  that  it  was  not  paid,  that  so  it 
would  appear,  if  the  defendant  would  set  forth  when,  where,  &c. 
The  old  rule  was,  that  making  that  substantive  charge,  you  may, 
in  the  latter  part  of  the  bill,  ask  all  questions  that  go  to  prove  or 
disprove  the  truth  of  the  fact  so  stated."  ° 

it  is  to  be  observed,  however,  that  the  interrogatories  must,  Must  be  con- 
in  all  cases,  be  confined  to  the  substantive  case  made  by  the  ^°®^  '^  *^*?,^, 
bill,  and  that  the  plaintiff  cannot  extend  his  interrogatories  in 

1  Ord.'  Ill,  2,  5;  ante,  pp.  397,  453,  454.  *  Ibid. 

For  form  of  indorsement,  see  Vol.  III.  ^  11' Ves.  296,  301;  see  also  Muckleston 

2  Attoniey-Generiilu.  Whorwood,  1  Ves.       v.  Brown,  6  Ves.  62,  62. 
S.  534,  538.  «  ,11  Ves.  801. 

8  Ld.  Red.  45. 
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Ch.  rx. 


but  if  an- 
swered, the 
matter  is  put 
in  issue. 


Interrogato- 
ries were 
usually  an 
eclio  of 
stating  part, 
under  former 
practice; 

but  are  now 
frequently 
more  minute. 


Defendant 
may  be  inter- 
rogated as  to 


such;  a  manner  as  to  compel  a  discovery-  of  a  distinct  matter, 
not  included  in  that  case;  and  therefore,  where  a  biU  prayed  a 
discovery  in  aid  of  an  action  at  Law  under  the  Stock  Jobbing 
Act,^  as  to  an  advance,  by  the  plaintiflf"  to  the  defendant,  of  .a 
sum  of  money  without  legal  consideration,  which  it  was  alleged 
in  tbe  bill  was  advanced  as  the  premium  for  liberty  "to  put 
upon,  deliver,  or  refuse  stock,"  and  in  consideration  of  certain 
contracts  relating  to  stock,  which  were  void  under  that  Act,  and 
the  defendant  denied,  by  his  answer,  that  the  plaintiff  did  advance 
or  pay  to  the  defendant  the  sum  mentioned,  or  any  other  sum,  as 
the  premium,  &c.  (as  charged  in  the  bill)j  to  which  answer  an 
exception  was  taken,  because  the  defendant  had  not  negatived  the 
receipt  of  the  money  in  every  way  which  had  been  suggested  in 
the  interrogatory:  Lord  Eldon  overruled  the  exception,  because 
the  interrogatory  pointed  at  a  case  within  the  fifth  and  eighth 
sections  of  the  Act,  in  respect  of  which  mo  bill  of  discovery  was 
given  by  the  Act,  whereas  the  allegations  in  the  bill  related 
to  cases  within  the  first  section  of  the  Act,  in  respect  of  which 
a  right  to  file  a  bill  of  discovery  was  given  by  the  second 
section.^ 

It  may  be  noticed  here  that,  in  T/ie  Attorney-  General  v.  Whor- 
wood^  where  interrogatories  in  a  bill  were  directed  to  particular 
facts  which  were  not  charged  in  the  preceding  part,  and  the  de- 
fendant, though  not  bound  to  answer  them,  did  so,  and  the  answer 
was  replied,  to  :  Lord  Hardwicke  held,  that  the  informality  in  the 
manner  of  charging  was  supplied  by  the  answer,  and  that  the  facts 
were  properly  put  in  issue ;  "  for  a  matter  may  be  put  in  issue  by 
the  answer  as  well  as  by  the  bDl,  and,  if  replied  to,  either  party 
may  examine  to  it."  * 

Although,  upon  the  authority  of  the  cases  above  cited,  it  appears 
that  a  plaintiff  might  formerly  ask  all  questions  necessary  to  make 
out  a  general  allegation  in  the  biU,  yet,  in  point  of  fact,  it  was  the 
common  practice  to  make  the  interrogating  part  an  exact  echo  of 
the  stating  and  charging  part  of  the  bill.  Now,  however,  this 
practice  is  not  so  strictly  adhered  to ;  for  modem  bills,  being  so 
much  more  concise  than  bills  formerly  were,  it  is  often  necessary 
or  desirable,  in  the  interi-ogatories,  to  inquire  after  particulars  in- 
cluded in  a  general  allegation  in  tbe  bill.  And  it  would  seem 
that,  to  some  extent  at  least,  the  old  rule  requiring  an  allegation 
in  the  bill,  as  a  foundation  of  the  interrogatories,  has  been  relaxed; 
for  it  has  been  held,  that  a  defendant  may  be  interrogated  as  to 
books  and  papers,  in  his  possession,  relating  to  the  matters  in 


1  7  Geo.  II.  c.  8,  repealed  by  23  &  24 
Vice.  28. 

'  Bullock  V.  Richardson,  11  Ves.  373, 
875. 


»  1  Ves.  S.  534. 
<  a.  538. 
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question  in  the  suit,  although  there  is  no  allegation  in  the  bill  that 
he  has  any.^  This,  it  is  conceived,  would  scarcely  have  been 
allowed  under  the  former  practice.  It  has  also  been  determined 
that,  under  the  new  practice,  it  is  not  necessary  to  introduce  in 
the  bUl  allegations  suggesting  imaginary  facts,  in  order  to  found 
an  interrogatory;  thus,  when  a  bill  alleged  the  existence  of  a 
mortgage,  known  to  the  plahitiff,  but  did  not  allege  that  there 
were  others,  an  interrogatory  whether  there  were  others  was  al- 
lowed." 

Interrogatories  to  an  amended  bill  shouldjin  the  case  of  original 
defendants  from  whom  an  answer  is  required,  be  confined  to  the 
parts  added  by  the  amendment,  if  the  amendment  is  made  after 
answer,  or  after  the  expiration  of  tne  time  within  which  the  plain- 
tiflp  might  have  filed  interrogatories  to  the  original  bill."  Where, 
however,  in  such  a  case,  it  is  desired  to'  inteiTOgate  the  original 
defendants  beyond  the  amendments,  a  special  application  for  leave 
so  to  do  must  be  rnade  by  motion  or  summons.*  In  the  case  of 
new  defendants,  added  by  the  amendments,  the  interrogatories 
may  extend  to  the  whole  bill :  the  bill  being,  as  to  them,  an  origi- 
nal bill ;  but  a  new  set  of  interrogatories  must  be  filed,  as  the  old 
interrogatories,  if  any,  cannot  be  amended  as  to  the  new  defend- 
ants.°  Where  the  plaintiff,  having  amended  his  bill  after  answer, 
filed  interrogatories  to  the  whole  bill,  they  were,  on  the  application 
of  the  original  defendants,  ordered  to  be  taken  ofi"  the  file ;  but 
leave  was  given  to  file  new  interrogatories  confined  to  the  amend- 
ments;" and  where,  after  a  defendant  had  put  in  a  voluntary 
answer,  the  plaintiff  amended  his  bill,  it  was  held  that  he  could 
only  require  an  answer  from  such  defendant  to  the  amendments.' 
A  second  set  of  interrogatories  to  the  same  bill  may,  if  the  time 
for  filing  interrogatories  has  not  expired,  be  filed,  without  order,  as 
against  defendants  who  were  not  previously  interrogated :  for  in- 
stance, if  the  plaintiff  files  interrogatories  for  the  examination  of 
two  or  more  of  several  defendants,  and  afterwards  desires  to  inter- 
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1  Perry  v.  Turpin,  Kay  Ap.  49 ;  18  Jur. 
594 ;  Parkinson  v.  Chambers,  1  K.  &  J.  72 ; 
Mansell  v.  Feeney,  2  J.  &  H.  313, 318;  but 
the  Court  discourages  exceptions  to  the 
answer,  on  the  ground  that  the  interroga- 
tory as  to  books  and  papers  is  not  suflB- 
cifetitly  answered;  sucft  discovery  Being 
now  obtainalile  in  Chambers,  under  16  & 
16  Vic.  c.  86  §  18;  see  Law  v.  London 
Indisputable  Company,  10  Hare  Ap.  20; 
Barnard  v.  Hunter,  1  Jur.  N.  S.  1065,  V. 
C  S 

2  karsh  «.  Keith,  1  Dr.  &  Sm.  342;  6 
Jur.  N.  S.  1182;  and  see  Hudson  v.  Gren- 
fell,  3  Giff.  388;  8  Jur.  N.  S.  878;  Piffard 
V.  B.eby,  L.  R.  1  Eq.  623;  12  Jur.  N.  S. 
117,  V.  C.  K. 

8  Wich  V.  Parker,  22  Beav.  B9;  2  Jur. 


N.  S-  582;  Denis  v.  Rochussen,  4  Jur.  N. 
S.  298,  V.  C.  W. ;  Drake  v.  Symes,  2  De 
G.,  F.  &  J.  81;  Southampton  Steamboat 
Company  v.  Rawlins,  10  Jur.  N.  S.  118, 
M.  R. ;  12  W.  R.  285. 

*  See  Denis  v.  Rochussen,  and  South- 
ampton Steamboat  Company  v.  Rawlins, 
Mil  sup. ;  see  also  Attorney-General  v. 
Rees,  12  Beav.  60,  54. 

5  ijraitiiwaite's  Pr.  310. 

6  Drake  v.  Sj;mes,  2  De  G.,  J.  &  F.  81. 
For  fotm  of  notice  of  motion  in  such  case, 
see  Vol.  III. 

'  Denis  u.  Rochussen,  4  Jur.  N.  S.  298,r 
V,  0.  W. ;  Wich  ».  Parker,  22  Beav.  59 ;  2. 
Jur.  N.  S.  582;  and  see  post,  Chap.  XVII. 
§  4,  Exceptions  to  Answer. 
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rogate  the  other  defendants  to  the  same  bill,  he  may  file  a  second 
set  of  interrogatories  for  the  examination  of  such  other  defendants.' 
If  the  time  has  expired,  an  order  giving  leave  to  file  the  second 
set  of  interrogatories  is  necessary. 

If  the  inten-ogatories  first  filed  have  not  been  answered  by  any 
defendant,  the  plaintiff  may,  under  an  order,  amend  such  inter- 
rogatories, so  as  to  require  an  answer  from  such  other  defendants ; 
but  the  order  to  amend  must  express  the  object ;  and  the  defend- 
ant as  against  whom  the  interrogatories  were  first  filed,  must  be 
served  with  a  copy  of  the  interrogatories  as  amended.^  And, 
generally,  interrogatories  may  be  amended  under  an  order  as  of 
course,  to  be  obtained  on  motion,  or  on  petition  at  the  Rolls,  at  any 
time  before  an  answer  is  put  m." 

If  the  plaintiff  desires  to  w-aive  an  answer  from  the  defendant, 
for  whose  examination  interrogatories  have  been  filed,  but  who 
has  not  answered  them,  he  may,  at  any  time  before  filing  replica^ 
tion,  or  setting  down  the  cause  for  hearing,  obtain  as  of  course, 
on  motion,  or  on  petition  at  the  Rolls,  an  order  to  amend  the 
interrogatories,  by  striking  out  so  much  of  the  heading,  and  of 
the  note  at  the  foot  thereof,  as  requires  an  answer  from  such  de- 
fendant ; '  but  if  he  has  been  served  with  a  copy  of  the  interroga- 
tories, his  consent  should  be  obtained ;  service  of  the  interrogato- 
ries, as  so  amended,  upon  co-defendants  who  have  answered  is 
unnecessary. 

Where  an  order  for  leave  to  amend  the  interrogatories  cannot, 
under  the  ordinary  practice,  be  obtained  as  of  course,  the  applicar- 
tion  for  it  must  be  made  on  summons  at  Chambers ;  if,  however, 
the  defendants  will  consent,  it  may  be  obtained  on  petition  of 
course  at  the  RoUs.^ 

Amendments  of  interrogatories  are  settled  and  signed  by  coun- 
sel ;  and  the  amendment  is  made  in  the  same  manner  as  in  the 
case  of  bills.*  Thus,  if  the  amendments  exceed  two  folios  of  ninety 
words  in  any  one  place,  a  new  engrossment  of  the  interrogatories 
must  be  made  and  filed :  in  other  cases,  the  amendments  will  be 
made  by  the  Record  and  Writ  Clerk,  on  the  draft,  signed  by  coun- 
sel, and  the  order  to  amend,  being  left  with  him.' 

An  office  copy  of  the  interrogatories,  as  amended,  must  be 
served  on  each  defendant  who  is  required  to  answer  them,  or  on 
his  solicitor,  if  he  has  appeared  by  one.     The  service  is  effected  in 


1  Braithwajte's  Pr.  35. 

2  Jbid. ;  Braithwaite's  Slanufll,  183. 

8  Braithwaite's  Pr.  309.  For  form  of 
Older  on  motion,  see  Seton,  1252,  No  2j 
and  for  forms  of  motion  piiper  and  peti- 
tion, hee  Vol.  III. 

*  Braithwaite's  Pr.  310,  811.  Where 
the  interrogatories  do  not  extend  to  other 


defendants,  the  application  should  be  to 
take  them  off  the  file.  For  forms  of  motion 
paper  and  petition,  see  Vol.  III. 

6  See  Braithwaite's  Pr.  310. 

6  Ante,  p.  422. 

'  Braithwaite's  Pr.  311.  No  fee  ii  pay- 
able on  amending  interrogatories.    Ibtd. 
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the  same  manner  as.  service  of  the  copy  of  the  original  interrog-      Ch.  IX. 

atories.     A  copy  of  the   former  interrogatories,   which,  though  " y ' 

stamped  for  service,  has  not  actually  been  served  vrhen  they  are  Amending 

amended,  may  be  amended,  re-examined,  and  restamped  at  the  copies. 
Record  and  Writ  Clerks'  Office  for  service,  without  further  fee,  on 
a,  praecipe  for  that  purpose  being  left  there.^ 

Where  the  interrogatories  are  amended,  each  defendant  pre-  Time  to  au- 

viously  served  has  his  full  time  for  answering  again,  from  the  date  |^end^nt. 
of  the  service  of  the  copy  of  the  amended  interrogatories.^ 

The  costs  of  preparing  interrogatories,  which  have  not  ■  been  wiiere  costs 

filed  in  consequence  of  admissions  being  subsequently  entered  into  "orj^g^™^*" 

between  the  parties,  will  be  allowed  on  taxations  as  between  party  lowed,thoagl« 

J         ..    s  k  notffled. 

and  party."  • 

1  Ibid.    For  form  of  pracipe,  see  Vol  '  Davies  v.  Marshall,  1  Dr.  &  S.  664;  7 
III.                                                                         Jur.  N.  S.  669. 

2  Braithwaite's  Pr.  311.     As  to  the  time 
allowed  to  answer,  see  poal,  p.  488. 
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Where  the  plaintiff  requires  the  defendant  to  put  in  an  answer 
to  the  bill,  whether  original  or  amended,  he  must,  as  we  have  seen, 
file  interrogatories  for  his  examination ;  and  the  defendant  must 
put  in  his  plea,  answer,  or  demurrer,  not  demurring  alone,  within 
twenty-eight  days  from  the  delivery  to  him  or  his  solicitor  of  a 
copy  of  the  interrogatories  which  he  is  required  to  answer ;  ^  but 
where,  using  due  diligence,  he  is  unable  to  put  in  his  answer  within 
the  time  allowed,  the  Judge,  on  suflSeient  cause  being  shown,  may 
enlarge  the  time,  as  often  as  he  deems  right,  on  such  (if  any) 
terms  as  to  the  Judge  seem  just." 

If  the  defendant  does  not  answer  within  the  time  allowed,  and 
procures  no  enlargement  of  the  time,  he  is  subject  to  the  following 
liabilities :  — 

1.  An  attachment  may  be  issued  against  him.' 

2.  He  may  be  committed  to  prison,  and  brought  to  the  bar  of 
the  Court. 

3.  The  plaintiff  may  file  a  traversing  note,  or  proceed  to  have 
the  bUl  taken  pro  confesso  against  him.* 


1  Ord.  XXXVII.  4. 

3  Ord.  XXXVII.  8.  Tlie  application 
for  furtlier  time  to  answer  is  made  on  sum- 
mons in  Ctiambers ;  see  post,  Chap.  XVII. 
§  3,  Answers. 

8  See  Matter  of  Vanderbilt,  i  John  Ch. 
68.  If  the  plaintiff  makes  oath  that  a  dis- 
covery is  necessary,  he  is  entitled  to  an 
order  that  the  defendant  answer  the  bill 
or  be  attached ;  and  the  Coart  will  not,  in 
that  stage  of  the  cause,  inquire  whether  a 
discovery  is  necessary.  Stafford!).  Brown, 
i  Paige,  860.  A  suhpcena  returnable  on 
Sunday  is  irregular,  and  will  not  warrant 
the  issuing  of  an  attachment  for  dis- 
obedience thereof,  as  no  Court  can  be  held 


on  that  day  for  any  purpose.    Gould  ». 
Spencer,  5  Paige,  641. 

*  This  is  the  express  provision  of  Art. 
13  of  the  16th  Order  of  Mav,  1845;  Sand. 
Ord.  983;  7  Beav.  xxiii.  ;  1  Phil.  Ixviii.  ; 
but  is  omitted  in  Ord.  XXXVIII.  4,  cor- 
responding to  that  Art.,  though  retained  in 
Ord.  XXXVII.  6,  corresponding  to  Art.  15 
of  the  16th  Order.  This  appears  to  be  an 
accidental  omission;  but  it  is  clear  that 
the  consequences,  though  not  expressed  in 
the  General  Order,  of  a  defendant  malting 
default  in  answering,  remain  the  same  as 
before;  see  Ord.  XII.,  XIII.,  and  XXII. 
For  table  of  process  for  want  of  answer, 
see  Setou,  1267. 
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It  may  be  remarked,  that  if  the  plaintiff  has  to  give  security  for 
costs,  the  day  on  which  the  order  to  give  security  is  served,  and 
the  time  thenceforward  until  and  including  the  day  on  which  such 
security  is  given,  are  not  to  be  reckoned  in  the  computation  of  the 
time  ^  allowed  the  defendant  for  answering. 

Where  the  defendant  thus  becomes  liable  to  be  attached,  the 
plaintiff's  solicitor  may  prepare  a  writ  of  attachment ;  ^  the  in- 
dorsement of  which  states  it  to  be  for  not  answering.^  To  procure 
the  sealing  of  this  writ,  an  affidavit  of  the  service  or  delivery  of 
the  interrogatories  must  be  produced  to  the  Record  and  Writ 
Clerk ;  *  and  a  praecipe  must  be  entered  and  left  in  the  usual  man- 
ner.^ The  writ  must  be  directed  to  the  sheriff  or  other  proper 
officer,  and  lodged  with  the  unde?-sheriff,  deputy-sheriff,  or  other, 
proper  person,  as  before  explained.'  If  the  defendant  is  in  prison, 
the  writ  must  be  lodged  with  the  keeper  as  a  detainer.' 

When  there  is  just  reason  to  believe  that  any  defendant  means 
to  abscond  before  answering  the  bill,  the  Court  may,  on  the  ex 
pwrte  application  of  the  plaintiff,  at  any  time  after  an  appearance 
has  been  entered  for  him  by  the  plaintiff,  order  an  attachment  for 
want  of  answer  to  issue  against  him ;  and  such  attachment  is  to 
be  made  returnable  at  such  time  as  the  Court  directs.'  Such  ap- 
plication should  be  made  by  motion,  supported  by  affidavit  of  the 
grounds  for  believing  that  the  defendant  means  to  abscond  before 
answering,  and  by  the  Record  and  Writ  Clerks'  certificate  of  an 
appearance  having  been  entered  by  the  plaintiff.^ 

It  is  customary  for  the  plaintiff's  solicitor  to  write  to  the  defend- 
ant's solicitor,  calling  for  an  answer,  before  the  attachment  is 
issued.  The  effect  of  such  a  letter  is,  that  the  plaintiff,  on  whose 
behalf  it  is  given,  precludes  himself  from  issuing  the  attachment, 
untU  the  defendant  has  had  a  reasonable  time,  either  to  put  in  his 
answer,  or  to  obtain  an  order  for  further  time  so  to  do.^° 

An  order  for  further  time  cannot,  in  strictness,  be  granted  after 
an  attachment ;  moreover,  the  writ  is  considered  to  issue  the  first 
moment  of  the  day  on  which  it  is  sealed  and  tested."    An  attach- 


1  Ord.  XXXVII.  14. 

2  See  imUy  p.  464. 

s  For  forms  of  attachment  and  indorse- 
ment, see  Vol.  Ill 

4  Braithwaite's  Pr.  164.  An  attachment 
will  be  issued  on  an  affidavit  that  the 
defendant's  solicitor  has  admitted  the  de- 
livery to  him  of  the  interrogatories.  Side- 
bottom  V.  Atkins,  4  Jur.  N.  S.  942,  V.  C.  S. 
If  no  appearance  has  been  entered,  an 
affidavit  of  the  service  of  the  bill  is  also 
necessary.  Braithwaite's  Pr.  165;  and  if 
the  defendant  has  obtained  an  order  en- 
larging the  time  to  answer,  it  should  be 
shown  by  the  affidavit,  or  by  an  office 
copy  of  the  order,  that  such  time  has 
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elapsed.  76.164.  For  form  of  affidavit, 
see  Vol.  III. 

fi  AvXe^  p.  465.  For  form  of  proecMJC, 
see  Vol.  III. 

6  AnU,  p.  466. 

'  See  ante,,  p.  466. 

8  Ord.  XII.  1. 

'  For  forms  of  affidavit  and  motion  pa- 
per, see  Vol.  III. 

10  Barritt  v.  Barritt,  3  Swanst.  395,  396; 
Taylor  v.  Fisher,  6  Sim.  566.  These  cases 
were  before  tiie  abolition  of  the  Six  Clerks ; 
but  solicitors  have  adopted  the  practice. 

11  Stephens  v.  Neale,  1  Mad.  550 ;  Petty 
V.  Lonsdale,  4  M.  &  C.  546,  648;  3  Jur. 
1186. 
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ment  is  therefore  regular,  and  not  to  be  set  aside,  if  sealed  before 
an  order  for  further  time  has  been  obtained.^  When  an  attach- 
ment has  been  issued,  but  has  not  been  executed  at  the  time  an 
application  for  further  time  is  heard,  the  plaintiff  may  consent  to 
an  order  for  further  time  being  made,  on  the  condition  that  the 
attachment  is  not  to  be  thereby  prejudiced;  but  such  condition 
should  appear  by  the  order. 

The  sheriff  may  either  return  cepi  corpus,  attached  and  in  prison, 
or  non  est  inventus  ;  '^  and  'it  will  be  convenient  to  consider,  sepa- 
rately, the  course  to  be  adopted  by  the  plaintiff,  in  respect  of  each 
one  of  such  returns. 

First :  If  the  sheriff  attach  the  defendant,  and,  taking  bail,  re- 
turn accordingly,^  the  plaintiff  is  entitled,  as  of  course,  to  move, 
upon  production  of  the  sheriff's  return,  for  an  order  that  the  mes- 
senger attending  the  Court  may  apprehend  the  defendant,  and 
bring  him  to  the  bar  of  the  Court.*  The  order,  when  drawn  up, 
is  delivered  by  the  registrar  to  the  messenger,  who  thereupon  pro- 
cures the  Lord  Chancellor's  warrant  to  apprehend  the  defendant, 
and  proceeds  to  execute  the  same.  If  there  is  a  vacancy  Ln  the 
office  of  messenger,  the  sergeant-at-arms  will  be  ordered  to  bring 
up  the  defendant.* 

If  the  plaintiff  adopt  this  course,  and  the  defendant  is  taken  into 
custody  by  the  messenger,  the  plaintiff  must  take  care  that  the 
defendant  be  brought  to  the  bar  of  the  Court  by  the  messenger, 
within  ten  days  after  he  was  so  taken  into  custody,  and  within 
thirty  days  after  his  arrest  by  the  sheriff:  °  otherwise,  the  defendant 
is  entitled  to .  his  discharge,  without  payment  of  the  costs  of  the 
contempt :  which,  in  such  case,  are  to  be  paid  by  the  plaintiff.' 
But  where  such  defendant  does  not  put  in  his  answer  within  eight 
days  after  such  discharge,  the  plaintiff  may  cause  a  new  attachment 
to  be  issued  against  him,  for  want  of  his  answer.' 

If  the  messenger  finds  the  defendant  in  prison,  he  lodges  the 
order  and  warrant  with  the  keeper,  as  a  detainer,  and  makes  his 
return  accordingly ;  whereupon  the  plaintiff  may  cause  the  defend- 
ant to  be  brought  to  the  bar,  under  a  writ  of  habeas  corpus? 

Where  the  messenger  is  unable  to  find  the  defendant,  he  makes 
a  return  to  that  effect ;  and  the  plaintiff  may  then  obtain  an  order 
for  the  sergeant-at-arms  to  apprehend  the  defendant. 

Secondly :  If  the  sheriff  arrest  the  defendant,  and  commit  him 


1  Kirkpatrick  v.  Meers,  2  Sim.  16 ;  Tay- 
lor V.  Fisher,  6  Sim.  566.  No  service  of 
an  order  for  time  is  now  necessary.  2 
Smith's  Pr.  131. 

2  For  an  explanation  of  these  several 
returns,  see  cmte,  pp.  470,  471;  and  as  to 
enforcing  a  return,  see  ib.  p.  470. 

'  As  to  bail,  see  ante,  p.  468. 


^  For  form  of  Order,  see  Seton,  1260,  No. 
2 ;  and  for  form  of  motion  paper,  see  Vol. 

'  Maonab  v.  Kensal,  2  Sim.  16. 

6  See  post,  p.  491. 

'  Ord.  XII.  2. 

8  Ibid. 

•  Seejwsfip.  493. 
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to  prison,  or  detain  him  if  already  in  prison,  and  return  accord- 
ingly,^  the  plaintiff  is  entitled,  upon  production  of  the  return,  to 
an  order  for  a  writ  of  habeas  corpus  aim  causis  directed  to  the 
keeper  of  the  prison,  or  other  officer  in  whose  custody  the  defend- 
ant is,  commanding  him  to  bring  the  defendant  to  the  bar  of  the 
Court.?  This  order  will  be  made  on  petition  or  motion,  as  of 
course.*  The  writ  will  be  sealed  at  the  Record  and  Writ  Clerks' 
Office,  on  production  of  the  order ;  and  must  be  made  returnable 
on  a  day  certain.  Usually  one  of  the  days  appointed  for  hearing 
motions  is  named ;  biit  if  the  plaintiff  is  limited  in  time,  another 
day  may  be  fixed.* 

The  defendant  must  be  brought  to  the  bar  of  the  Court  within 
thirty  days  after  he  is  lodged  or  drained  in  prison  under  the  at- 
tachment, or  he  will  be  entitled  to  his  discharge,  without  paying 
the  costs  of  contempt ;  which  in  such  case  will  have  to  be  paid  by 
the  plaintiff.*  But  the  plaintiff  may,  at  the  expiration  of  eight 
days  after  such  discharge,  issue  fresh  process,  if  the  answer  be  not 
filed  in  the  mean  time.^  During  vacation,  the  prisoner  may  be 
brought  up  to  the  private  house  of  the  Judge.' 

In  either  of  these  cases,  whether  the  defendant  be  brought  to 
the  bar  of  the  Court  by  the  messenger,  or  upon  habeas  corpus  by 
the  officer  in  whose  custody  he  is,  the  defendant,  if  he  persists  in 
his  contempt,  will,  upon  motion  of  course  by  the  plaintiff,  be  turned 
over  to  Whitecross  Street  Prison  ;  °  or  remanded  to  that  prison,  if 
already  imprisoned  or  detained  there."  The  plaintiff  may  then 
either  press  for  an  answer,  or  proceed  to  take  the  bill  pro  confesso 
against  the  defendant.-"' 

If  the  plaintiff  determines  to  press  for  an  answer,  he  should 
move  for  an  order  that  the  defendant  may  remain  in  custody  until 
he  has  answered  the  bill."    Notice  of  the  motion  should  be  served 


Ch.  X.  §  1. 


Order  for 
habeas* 


Habeas:  how 
issued ; 

return  day; 


Time  allowed 
to  bring 
defendant  to 
the  bar. 


In  vacation. 


Proceedings 
on  defendant 
being 
brought  to 
the  bar: 

order  to  turn 
over;  or 
remand. 


Proceedings 
to  detain 
defendant  in 
custody,  till 
answer. 


1  The  practice  here  stated  will  also  ap- 
ply to  a  cape  where  thekeeper  of  aprison, 
in  which  the  defendant  is  confined,  certi- 
fies that  the  defendant  is  in  iiis  custody. 

2  For  form  of  order,  see  Seton,  1262, 
No.  S.  The  plaintiff,  instead  of  adopting 
this  course,  mny  serve  notice  of  motion, 
under  Ord.  XXII.  r.  1,  to  take  the  bill  pro 
confesso,  as  hereafter  explained ;  see  post, 
p.  519. 

8  For  forms  of  petition  and  motion  pa- 
per, see  Vol.  III. 

4  Braithwaite's  Pr.  224,  225;  and  see 
posl,  p.  492,  n.  7.  Wtien  the  writ  has 
been  duly  executed  and  returned,  it  should 
be 'filed  in  the  Record  and  Writ  Clerks' 
Office.  Oldfield  «.  Cnbbett,  2  Phil.  289. 
For  forms  of  writ,  indorsehient,  and  prte- 
dpe,  see  Vol.  III. 

6  Ord  XII.  3. 

6  lUd.  Vacations  will  be  reckoned  in 
computing  the  thirty  days.    Fortescueti. 


Hallett,  3  Jur.  N.  S.  806,  V.  C.  K.,  where 
it  was  held,  tliat  the  stat.  11  Geo.  IV.  &  1 
Will  IV.  c.  36,  §  15,  r.  5,  which  allowed 
the  plaintifl'  till  the  fourth  day  of  the  en- 
suing term,  if  the  thirty  days  expired  in 
vacation,  is  superseded  by  the  General 
Order ;  see  also  Flower  v.  Bright,  2  J.  & 
H.  590. 

'  Clnrk  V.  Clark,  1  Phil.  116. 

8  For  form  of  order,  see  Seton,  1262, 
No.  10. 

0  Ibid.    No.  12. 

ii>  The  plaintiff'  may  also,  with  leave  of 
the  Court,  file  an  answer  in  the  name  of 
the  defendant,  under  11  Geo.  IV.  &  1 
Will.  IV.  c.  36,  §  15,  r.  11;  see  post,  p. 
472;  but  this  course  is  practically  abol- 
ished, as  the  plamtiff'  may  file  a  travers- 
ing note;  see  post,  p.  513. 

11  For  form  of  order,  see  Seton,  1264, 
No.  14. 
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on  the  defendant;*  and  the  order  will  be' made,  if  the  Court  i^ 
satisfied  that  justice  cannot  be  done  to  the  plaintiff  without  an 
answer  to  the  interrogatories  from  the  defendant  himself ;  and  the 
order  will  not  prejudice  the  plaintiff's  rights  to  take  the  bill  pro 
confesso? 

If  the  plaintiff  determines  to  proceed  to  take  the  bill  pro  con- 
fesso against  the  defendant,  he  must  obtain  an  order  for  a  writ  of 
habeas  corpus,  directed  to  the  keeper  of  the  prison,  commanding 
him  to  bring  the  defendant  to  the  bar  of  the  Court.  This  ord'er 
is  made  on  petition  or  motion  as  of  course,  supported  by  the  order 
handing  over  or  remanding  the  defendant  back  to  the  prison,  a;nd 
the  keeper's  certificate  of  his  being  in  custody  there.'  The  appli- 
cation for  the  writ  may  be  made  as  soon  as  the  defendant  is  or- 
dered to  be  committed  or  remanded  back  to  prison ;  *  but  there 
must  be  at  least  twenty-eight  days  between  the  day  on  which  the 
defendant  was  committed  or  remanded  back,  and  the  return  of  the 
writ.*  The  Writ  will  be  sealed  at  the  Record  and  Writ  Clerks' 
Office^  on  production  of  the  order .°  On  the  return  of  the  writ,  the 
defendant  is  brought  to  thS  bar  of  the  Court ;  and  if  he  persists  in 
his  contempt,  he  will  be  remanded  to  prison,  to  remain  there  till 
he  answer  the  bill  and  clear  his  contempt ;  and  the  bill  will  be 
ordered  to  be  taken  pro  confesso  against  him  at  the  hearing  of  the 
cause.' 

It  should,  however,  be  mentioned  here,  that  although  the  prac- 
tice above  stated  may  still  be  adopted,  the  General  Orders  have 
given  the  plaintiff  an  easier  mode  of  obtaining  an  order  to  have 
the  bUl  taken  pro  confesso,  in  the  event  of  the  attachment  being 
executed  upon  the  defendant.' 

If  the  plaintiff  resorts  to  the  practice  above  stated,  no  time 
should  be  lost  in  these  proceedings :  for,  unless  the  plaintiff, 
within  six  weeks  after  the  expiration  of  two  calendar  months 
from  the  time  the  defendant  was  lodged  or  detained  in  prison, 
under  the  attachment,  obtain  the  order  that  the  defendant  remaia 


1  Aveling  v  Martin,  17  Jnr.  271,  L.JJ., 
overruling  Maitland  v.  Rodger,  14  Sim. 
92;  8  Jur.  371.  For  form  of  notice  of 
motion,  see  Vol.  III. 

2  11  Geo.  IV.  &  1  Will.  IV.  0.  38,  §  15, 
r.  12;  Briiithwaite's  Pr.  276;  Maitland  v. 
Rodger,  ubi  mp.;  Potts  v.  Whitmore,  8 
Beav.  317.  If  the  defendant  does  not  ap- 
pear on  the  motion,  an  affidavit  of  service 
of  the  notice  must  be  produced  in  Court; 
for  form  of  affidavit,  see  Vol.  III. 

8  For  forms  of  order,  see  Seton,  1263, 
Nos.  11  and  12;  and  for  forms  of  petition 
and  motion,  see  Vol.  III. 

*  Simpson  ».. Barton,  18  L.  J;  N.  S.  Ch. 
79,  M.  R. 


6  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15, 
r.  2. 

6  Braithwaite's  Pr.  224, 225.  For  forms 
of  writ,  indorsement,  and  prcecipe,  see  Vol, 
III.;  and  see  ante,  p  491. 

'  For  forms  of  order,  see  Seton,  1266, 
Nos.  6  and  6  W  here,  from  pressure  of  bus- 
iness or  other  cause,  the  matter  is  not 
heard,  the  Court  may  direct  a  new  writ  of 
habeas  corpus  to  issue,  without  payment  of 
any  fee;  see  Ord.  XXX.  3.  The  direction, 
in  such  case,  is  signed  by  the  Registrar, 
and  indorsed  on  ttie  order  directing  the 
former  writ  to  issue.  Braithwaite's  Pr. 
224. 

8  Ord.  XXII.  1.  As  to  faking  bills  pro 
confesso,  see  post,  Chap.  XI. 
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in  custody  until  answer  or  further  order,  or  that  the  bill  be  taken    Ch.  x.  §  i. 

pro  confesso,  the  defendant  is  entitled  (upon  application  to  the   ' y ' 

Court)  to  be  discharged,  without  payment  of  any  costs :  unless 
the  Court  see  good  cause  to  detain  him  in  custody.^  Where,  how- 
ever, the  plaintiff  can  show  that  an  answer  is  necessary,  the  Court 
may  refuse  to  discharge  the  defendant,  although  the  plaintiff  has 
neglected  to  obtain  an  order  to  detain  him  in  custody.^ 

If  the  defendant,  upon  the  return  being  made  to  the  attachment  when 
by  the  sheriff^  be  in  jaU  under  sentence  for  a  misdemeanor,  he  defendant  in 
may  be  brought  up  before  the  Court  by  Jiaheas  corpus  in  the  man-  demeanor, 
ner  before  explained ; '  and  thereupon  he  will  be  turned  over  pro 
forma  to  Whitecross  Street  Prison :  though  actually  carried  back 
to  the  prison  from  whence  he  came.     Thereupon,  a  second  writ 
of  habeas  corpus  issues,  similar  in  all  respects  to  that  before  men- 
tioned, except  in  being  directed  to  the  jailer  or  keeper  of  the 
prison  to  which  the  defendant  has  been  carried  back.    Upon  the 
return  thereof,  the  defendant  is  brought  into  Court,  and  remanded 
to  the  prison  from  whence  he  came,  without  being  turned  over 
again  to  Whitecross  Street  Prison;   and  the  bill  maybe  taken 
pro  confesso,  in  the  same  manner  in  all  respects  as  if  the  defendant 
had  been  all  along  in  the  custody  of  the  keeper  of  the  latter  prison.* 

Should  it  turn  out  that  the  defendant  is  under  sentence  for  when  under 
felony,  there  is  apparently  no  power  in  the  Court  to  order  his  sentence  for 
removal  until  the  expiration  of  the  sentence ;  °  and  consequently,    *  °°^" 
in  such  a  case,  it  seems  that,  previously  to  the  General  Order 
above  referred  to,*  no  order  to  take  the  bill  pro  confesso  could 
have  been  obtained,  nor  could  any  answer  have  been  enforced,  as 
against  a  defendant  in  such  a  position. 

There  seems  to  have  been  some  difference  of  opinion  among  Eight  of  de- 
the  Judges,  whether  the  13th  rule  of  the  statute  confers  upon  the  fendant  to  be 
defendant  so  absolute  a  right  to  his  discharge  that  it  cannot  be 
waived  by  any  act  done  by  him,  either  previously  or  subsequent 
to  the  expiration  of  the  period  specified.  Sir  Lancelot  Shadwell 
V.  C.  decided,'  that  an  answer  put  in  by  a  prisoner,  when  entitled 
to  his  discharge,  inasmuch  as  it  prevents  the  plaintiff  from  having 
the  bill  taken  pro  confesso,  deprives  the  defendant  of  the  right 
conferred  upon  him  by  the  statute,  of  being  discharged  without 
payment  of  the  costs  of  the  contempt;  and  Sir  James  Wigram 
V.  C*  was  of  opinion,  that  an  application  for  time  to  answer, 
made  by  the  defendant  prior  to  being  entitled  to  his  discharge, 

1  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,       r.  4;  6  &  6  Vic.  c.  22,  §  7;  25  &  26  Vic. 
r.  13.   The  two  mouths  and  six  weeks  ran       c.  104,  §  2;  Braithwaite's  I'r.  283. 

in  vacation.   Simmons  ».  Wood,  2,  Hare,       ,   «  Rogers  «.  Kirkpatrick,  3  Ves.  573. 
644.  '  8  Ord.  XXII.  1. 

2  Potts  V.  Whitmore,  8  Beav.  317.  '  Williams  v.  Neiwton,  11  Sim.  45. 

8  Ante,  p.  491.  *  Woodward  v.  Conebeer,  2  Hare,  506 ; 

*  11  Geo.  it,  &  1  Will.  IV.c,  $6,  §  15,       8  Jur.  642. 
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and  the  acceptance  of  the  time  thereupon  given,  prevented  the 
operation  of  the  statute,  and  placed  the  defendant  in  the  situation 
he  would  have  heen  in  had  its  provisions  never  been  enacted ; 
whereas,  according  to  Lord  Langdale  M.  R.,^  a  defendant  obtain- 
ing leave  to  answer,  subsequent  to  the  period  when  he  becomes 
entitled  to  his  discharge,  has  still  a  right  to  the  benefit  of  the 
statute :  which  right  he  has  neither  power  nor  capacity  to  waive. 

Thirdly :  If  the  sheriff  is  unable  to  attach  the  defendant,  and 
return  accordingly,  there  are  different  modes  whereby,  under 
different  circumstances,  the  plaintiff  may  proceed  to  take  the  bill 
pro  confesso. 

If  an  affidavit  can  be  made,  that  due  diligence  was  used  to 
ascertain  where  such  defendant  was  at  the  time  of  issuing  such 
writ,  and  in  endeavoring  to  apprehend  him  under  the  same,  and 
that  the  person  suing  forth  such  writ  verily  believed,  at  the  time 
of  suing  forth  the  same,  that  such  defendant  was  in  the  county 
into  which  such  writ  was  issued,  then,  upon  ex  parte  motion,  sup- 
ported by  such  an  affidavit,  and  the  sheriff's  return,  the  plaintiff 
is  entitled  to  a  writ  of  sequestration.''  But  the  affidavit  must  be 
precisely  in  the  words,  or  at  least  go  to  the  full  extent,  of  the 
language  just  mentioned ;  and  hence  it  is  often  impossible,  from 
the  conduct  of  the  defendant,  to  frame  an  affidavit  in  the  proper 
terms.' 

Where  such  an  affidavit  can  be  made,  another  course  for  the 
plaintiff  to  adopt  is,  upon  the  sheriff  returning  non  est  inventus, 
to  move,  as  of  course,  upon  such  affidavit,  for  the  Sergeant-at-Arms 
to  apprehend  the  defendant.*  If  the  Sergeant-at-Arms  arrest 
the  defendant,  he  must  bring  him  to  the  bar  of  the  Court  within 
ten  days  thereafter.  If  he  find  him  in  prison,  he  lodges  the  order 
and  warrant  with  the  keeper  as  a  detainer,  and  returns  accord- 
ingly, then  the  same  course,  with  respect  to  bringing  the  defendant 
to  the  bar  of  the  Court,  must  be  pursued,  as  if  the  defendant  had 
been  apprehended  by  the  messenger,  and  within  the  same  time.' 
On  the  other  hand,  ii'  the  Sergeant-at-Arms  return  that  the  defend- 
ant cannot  be  found,  so  as  to  be  apprehended,  then,  upon  motion 
of  course,  supported  by  production  of  such  return,  the  plaintiff  is 
entitled  to  an  order  for  a  writ  of  sequestration  .* 

In  either  of  the  above  cases,  that  is,  whether  the  writ  of  seques- 


1  Hayiies  «.  Ball,  4  Beav.  101. 

2  Ord.  XII.  6;  Braitliwaite's  Pr.  287; 
see  Seton,  1260,  No.  1;  anil  lor  forms  of 
affidavit,  motion  paper,  writ  of  sequestra- 
tion, an<\  pi'tscipe,  see  Vol.  111. 

*  Storer  v.  Great  Western  Kailway  Com- 
pany, 1  Y.  &  C.  C.  C.  180. 

*  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  15, 
r.  1;  Braitliwaite's  Pr.  286;  but  see  Se- 
ton,  1260,  No.  2.    The  order  must  be  de- 


livered to  the  Sergeant,  or  his  deputy,  by 
the  Registrar.  Ord.  XXX.  2.  For  form  of 
motion  paper,  see  Vol.  HI. 

5  Storeri;.  Grent  Western  Railway  Com- 
pany, 1  Y.  &  C.  C.  C.  180;  Biaithwaite's 
Pr.  286;  ante,  pp.  491,  492. 

'  Braithwaite's  Pr.  287.  The  return  is 
filed  at  the  Report  Office.  For  form  of 
order,  see  Seton,  1261,  No.  4;  and  for  form 
of  motion  paper,  see  Vol.  III. 
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tration  is  ordered  upon  motion,  supported  by  the  affidavit  men-    Ch.  x.  §  i. 

tioned  above,  or  upon  a  return  of  non  est  inventus  by  the  Sergeant-  ^■^ — y ' 

at-Arms,  it  would  seem  that  the  plaintiff  may  at  once  obtain  an 
order  to  take  the  bill  pro  confesso :  which  is  granted  on  motion  of 
course. 

According  to  the  old  practice  of  the  Court,  independent  of  Execution  of 
recent  Statutes  and  Orders,  an  order  to  have  the  bill  taken  pro  fo? 'Jfant^rf  ° 
confesso  was  of  course,  upon  the  issuing  of  the  writ  of  sequestra-  answer,  con- 
tion,  even  though  it  was  not  executed.^  In  consequence  of  this 
rule,  it  does  not  seem  that  it  ever  has  been  the  ordinary  practice 
to  execute  writs  of  sequestration  upon  mesne  process ;  and  an 
opinion  appears  at  one  time  to  have  prevailed,  that  such  an  exe- 
cution was  irregular.  The  opinion  seems  to  have  arisen,  in-  con- 
sequence of  what  was  said  by  Sir  Thomas  Clarke  M.  R.,^  in 
Heather  v.  Waterman,^  and  Vaughan  v.  Williams,'^  where  he 
expressed  an  opinion,  that  when  a  bill  had  been  taken  pro  confesso, 
on  a  sequestration  for  want  of  an  answer,  the  execution  of  the 
sequestration  was  unnecessary  and  improper.  These  cases  appear 
to  have  been  cited  by  Mr.  Dickens,  the  Registrar,  in  the  notes 
handed  up  by  him  to  the  Lords  Commissioners  of  the  Great .  Seal, 
in  Rowley  v.  Hidley,^  in  support  of  the  distinction  taken  by  him 
between  sequestration  in  mesne  process  and  for  a  duty,  namely, 
that  a  sequestration  in  mesne  process  ought  not  to  be  executed ; 
but  upon  reference  to  those  cases,  it  appears  that  they  go  no 
further  than  to  show  that,  when  the  plaintiff  intends  to  proceed  to 
have  the  bill  taken  pro  confesso  against  the  defendant,  the  execu- 
tion of  the  sequestration  is  unnecessary,  and  therefore  improper : 
because  the  object  of  executing  the  sequestration  being  merely  to 
compel  an  answer  from  the  defendant,  the  same  purpose  is  effected 
by  taking  the  bill  pro  confesso  against  him  (by  which  process  the 
plaintiff  obtains  the  same  decree  that  he  would  have  been  entitled 
to,  had  the  defendant  put  in  his  answer  and  admitted  the  whole 
case  made  by  the  bill)  ;  and  this  being  accomplished,  the  process 
drops  as  a  matter  of  course,  and  the  sequestrators  become  account- 
able, not  to  the  plaintiff  or  to  the  Court,  but  to  the  defendant.^ 
,  In  fact,  the  practice  appears  to  be  that  a  plaintiff,  upon  obtain-  In  what  cases 
ing  a  sequestration  against  a  defendant  for  want  of  an  answer,  ^^*™*  • 


1  Wyatt's  p.  R.  852;  Harr.  by  Newl. 
146. 

2  Misprinted  "  Sewell,"  in  1  Dick.  335. 
8  1  Dick.  335. 

4  lb.  354. 

6  2  Dick.  622.  It  appears  from  tlie 
statement  of  tliis  case  by  Lord  Redesdale, 
then  the  Solicitor-General, in  Simmotidst). 
Lord  Kinnaird,  4  Ves.  735,  739,  that  the 
case  is  erroneously  reported;  and  in  the 
note  of  the  same  ciise,  in  3  Swanst.  306,  n. 
(6),  Lord  Thurlow  is  reported  to  have  said 


that  he  could  see  no  foundation,  either  in 
the  reason  of  the  thing,  or  in  the  history  of 
the  Court,  for  supposing  that  a  sequestra- 
tion to  compel  an  appearance  or  answer 
should  not  be  executed.  See  also  Gold- 
smith V.  Goldsmith,  5  Hare,  126,  127 ;  10 
Jur.  561. 

6  See  Goldsmith  v.  Goldsmith,  5  Hare, 
123;  10  Jur.  561;  Irom  which  case  it  ap- 
pears that  sequestration  will  be  executed 
in  a  proper  case. 
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Ch,  ?:.§!. 


On  return  non 
eit  inventuf, 
bill  should 
be  taken 
pro  coAfeeso, 
undei4&e 
General 
Order. 


has  an  option  whether  he  will  proceed,  to  tafcerthe  bill  jewo  confeSs&j 
or  to  compel  an  answer.  If  the  circumstances  of  the  case  are  snch 
that  justice  can  be  obtained  by  taking  the  bill  pro  confesso,  he 
ought  not  to  cause  the  sequestration  to  be  executed;  but  if  his 
case  is  such  that  an  answer  from  the  defendant  is  necessary,  he 
may.  It  should  be  observed,  however,  that  the  cases  in  which  a 
plaintiff  can  have  occasion  to  compel  an  answer  from  a  defendant, 
instead  of  taking  the  bill  pro  confesso- against  him^  are  compara- 
tively few,  and  are  in  general  confined  to  bills  of  discovery,  where 
the  answer  is  wanted  to  be  read  at  Law,  or  to  obtain  some  admis- 
sion from  him  on  which  to  found  some  application  to  the  Court; 
and  that,  unless  in  such  cases,  the  proper  course  to  adopt  is  that 
of  taking  the  *  bill  pro  confesso^  For  these  reasons,  the  writ 
of  sequestration  is  very  rarely  executed,  upon  mesne  process  ;  and 
it  will  be  more  convenient  to  treat  of  the  practice  upon  the  execu- 
tion of  a  writ  of  sequestration  hereafter,  in  the  section  concerning'  • 
the  proceedings  to  enforce  decrees.^  ■ 

If  the  plaintiff  desires  to  take  the  hill  pro  confesso  against  a 
defendant  who  has  not  been  arrested  on  the  attachment,  or  by  the 
Sergeant-at'Arms,  his  >  better  course  is  to  proceed  as  against  ail 
absconding  defendant,  under  the  General  Order  on  the  subject  of 
taking  hills  pro  confesso:^  which  will  be  considered  in  the  next 
chapter.' 


Section  II. ^Against  Partioulaur  Defendants. 


Against 

particular 

defendants. 


Peers  and 
members  of 
parliament: 
when  bill 
for  relief; 


Sequestration 
absolute. 


The  course  which  has  been  stated,  in  the  preceding  section,  is 
applicable  to  the  case  of  an  ordinary  defendant,  not  possessed  of 
any  particular  privilege,  and  not  subject  to  any  disability.  It  re-- 
mains  to  consider  the  practice  to  be  adopted,  for  the  purpose  of 
compelling  an  answer  from  defendants  of  particular  descriptions. 

First :  If  the  defendant  is  privileged  from  arrest,  either  by  right 
of  peerage,  or  as  a  member  of  parliament,  and  the  bill  is  for  relief: 
as  soon  as  the  time  for  answering  has  expired,  the  plaintiff,  instead 
of  issuing  an  attachment,  may  move,  as  of  coilrse,  for  a  sequestra^- 
tion  nisi,  on  an  affidavit  of  the  delivery  of  the  interrogatories,  and 
the  Record  and  Writ  Clerks'  certificate  that  no  answer  thereto  has 
been  put  in.*  The  order  must  be  served  personally  upon  the  de- 
fendant ;  and  at  the  expiration  of  the  time  limited  in  such  order 
nisi  for  showing  cause,'  the  plaintiff  may  move,  as  of  course,  to 
make  the  order  absolute,  upon  proof  by  afiidavit  of  service  of  the 


1  Pea,  Chap.  XXVI.  §  7. 

2  Ord.XXn. 

3  Pml,  p.  518  e<  teq. 

*  For  form  of  order,  see  Seton,  1261, 


No.  5 ;  and  for  forms  of  motion  paper  and 
affidavit,  see  Yol.  ill. 

^  As  to  sliowing  cause,  see  Magan  v. 
Magan,  16  Jur.  687,  V.  C.  K. 
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order  nisi,  and  by  the  Record  and  Writ  Clerk's  certificate  that  no 
answer  has  been  filed,  and  the  Registrar's  certificate  that  no  cause 
has  been  shown  .^ 

Upon  the  order  for  the  sequestration  being  made  absolute,  the 
plaintiff  is  entitled  ^  to  have  the  bill  taken  pro  confesso,  as  in  the 
case  of  unprivileged  parties  against  whom  sequestration  has  issued.^ 
If,  however,  the  bill  is  for  discovery,^  it  is  not  necessary  for  the 
plaintiff  to  obtain  a  sequestration ;  but  after  the  time  for  answer- 
ing has  expired,  and  an  appearance  has  been  entered  by  the  defend- 
ant, or  by  the  plaintiff  on  his  default,^  the  plaintiff  may  apply  at 
once  to  have  the  bill  taken ^o  confesso,^  and  thereupon  the  Court 
is  empowered  to  make  an  order,  that  the  bill  be  so  taken,  unless 
the  defendant  shall,  within  eight  days  after  being  served  with  the 
order,  show  good  cause  to  the  contrary.'  The  order  is  obtained 
on  ex  parte  motion,  supported  by  an  affidavit  of  the  delivery  of 
the  interrogatories,  and  the  Record  and  Writ  Clerk's  certificate  of 
default ; '  and  the  order  will  be  confirmed,  in  like  manner  as  an 
order  for  a  sequestration  is  made  absolute.'  When  such  order  has 
been  pronounced,  the  bill,  or  an  examined  copy  thereof,  may  be 
taken  and  read  in  any  Court  of  Law  or  Equity  as  evidence  of  the 
same  facts,  and  on  behalf  of  the  same  parties,  as  could  an  answer 
admitting  the  contents  of  the  bill.^" 

Where  the  Attorney-General,  being  a  defendant  to  a  suit,  fails 
to  answer  within  a  reasonable  time,  an  order  may  be  obtained  that 
he  put  in  his  answer  within  a  week  after  service  thereof;  or  in  de- 
fault, that,  as  against  him,  the  bill  may  be  taken  pro  confesso}^ 

In  the  case  of  a  corporation  aggregate,  not  answering  within  the 
time  limited,  the  plaintiff  may  issue  the  same  writs  of  distringas 
successively,  and  in  the  same  manner',  as  it  is  before  stated  may  be 
done  to  compel  appearance ;  ^^  and  should  the  corporation  stand  but 


CH.x.§a. 


Bill  may  then 
be  taken 
pro  confesso. , 

When  bill  for 
discovery,  it 
may,  in 
default  of 
answer,  be 
taken  pro 
confessOj 
without  a  8d- 
questration;  •' 


and  be  read 
in  evidence, 
as  an  answer 
admitting 
contents  of 
bill. 


Attorney- 
General. 


Corporations 


1  Braithwaite's  Pr.  297;  see  Matter  of 
Vanderbilt,  i  John.  Oh.  58.  For  form  of 
order,  see  Seton,  1261,  No.  6;  and  for 
forms  of  motion  paper  and  affidavit,  see 
Vol.  III. 

2  Jones  V.  Davis,  17  Ves.  368;  Logim  v. 
Grant,  1  Mad.  626. 

3  See  ante,  pp.  494,  495 ;  and  see  Braith- 
waite's Pr.  297. 

4  Jones  V.  DmvIs,  ubi  sup. ;  and  see  post, 
Chap.  XXXIV.  §  2,  Bills  of  Discovery. 

6  Either  under  U  Geo.  iV.  &  1  Will.  IV. 
c.  36,  §  12,  or  Ord.  X.  4-7,  it  would  seem. 
Braithwaite's  Pr.  298. 

6  See  O'Brien  v.  Manders,  2  Irish  Eq. 
39;  Wilson  0.  Shawe,  Craw.  &  Dix,  62; 
Stiiffoid  V.  Burn,  4  Paige,  560. 

If  a  defendant,  after  appearing,  will  not 
answer,  the  bill  will  be  taken  pj-o  confesso. 
Caines  v.  Kisher,  1  John.  Ch.  8.  And 
where  the  bill  is  tor  relief  only,  and  states 
sufficient,  ground,  the  prjcess  tor  contempt 
to  compel   an  answer  is  not  necessary. 

VOL.  I. 


Ibid.  In  New  .Jersey,  a  decree  pro  con- 
fesso may  be  taken  at  any  time,  after  the 
time  limited  for  the  defendant  to  plead, 
answer,  nr  demurrer,  bus  expired.  It  may 
be  taken  without  notice,  and  of  course, 
unless  it  appear  that  some  prejudice  will 
thereby  accrue  to  the  adverse  party.  Oak- 
ley V.  O'Neill,  1  Green  Ch  287;  see  Nes- 
bit  V.  St.  Patrick's  Church.  1  Stockt.  (N. 
J.)  76. 

7  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  13. 

8  For  forms  of  motion  paper  and  affi- 
davit, see  Vol.  III. 

9  Ante,  pp.  496,  497. 

i»  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  14. 

11  Groom  «.  The  Attorney-General,  9 
Sim.  325.  Now,  however,  it  is  unusual  to 
ask  for  any  atjswer  from  the  Attorney- 
General.  For  form  of  motion  paper,  sea 
Vol.  III. 

12  See  ante,  p.  477;  McKim  v.  Odom,  3 
Bland,  407,  426. 
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Oh.  X.  §  2. 


Infants,  and 
persons  of 
unsound 
mind  not  so 
found. 


Infants  not 
usually 
required  to 
answer. 


Married 
women. 


Wife  not 
bound  to  join 
in  husband's 


process  till  the  order  absolute  for  sequestration  issue,  then  the 
plaintiff,  upon  obtaining  such  order,  may  move,  as  of  course,  to 
have  the  bUl  taken  pro  confesso} 

Upon  default  made  in  answering  by  an  infant  defendant,  or  by 
a  defendant  of  weak  or  unsound  mind  not  so  found  by  inquisition, 
the  Court  will,  upon  the  special  motion  of  the  plaintiff,  order  a 
solicitor  to  be  assigned  guardian,  by  whom  such  defendant  may 
answer  the  bill  and  defend  the  suit.^  The  practice  as  to  this  mo- 
tion, and  the  aflSdavit  required  in  support  of  it,  are  similar  to  the 
practice,  before  explained^  in  the  case  of  default  in  appearance.' 
Even  when  the  infant  is  a  married  woman,  a  guardian  must  be 
appointed  to  put  in  an  answer  on  her  behalf.*  As  we  have  seen, 
however,  no  Answer  should  now  be  required  from  an  infant  defend- 
ant. 

In  general,  when  a  husband  and  wife  are  made  defendants  to^  a 
cause,  and  no  special  order  has  been,  made  with  respect  to  the 
plaintiff's, right  to  demand  an  answer,  or  affecting  the,liabihtie8;of 
either  husband  or  wife  for  not  duly  answering,  the  plaintiff  is  en- 
titled to  have  their  joint  answer,  within  the  ordinary  period  after 
service  of  the  interrogatories  ;  and  in  default  of  such  joint  answer 
being  put  in,  the  husband  alone  incurs  all  the  ordinary  conse- 
quences of  contempt.'  Their  respective  rights  and  habUities  are, 
however,  often  varied  upon  the  application,  either  of  the  plaintiff, 
or  of  the  husband,  or  the  wife ;  and  the  circumstances  under  which 
such  an  application  may  be  made  to  the  Court,  and  the  course  of 
practice  in  relation  thereto,  have  been  fully  explained  iii  a  former 
part  of  this  treatise.* 

When  a  husband  is  willing  to  answer  jointly,  it  must  not  be 
supposed  that  the  wife  is  bound  to  acquiesce  in  any  answer  the 
husband  may  please  to  put  in ;  nor  is  the  husband  justified  in 


1  Braithwaite's  Pr.  297.  Angell&Ames, 
Cora-  §  667  et  seq.  For  form  of  order, 
see  Seton,  1266,  No.  4;  and  for  form  of 
motion  paper,  see  Vol   III. 

2  Ord.  VII.  3. 

8  Ante,  p.  476.  Where  the  infant  had 
appeared,  service  of  the  notice  of  motion 
on  the  solicitor  who  had  entered  the  ap- 

Eearance  was  held  sufiicient.  Cookson  v. 
ice,  IB  Sim.  302.  In  Bentley  v.  Robinson, 
9  Hare  Ap.  76,  a  guardian  was  appointed 
for  an  infant  not  in  default,  on  the  appli- 
cation of  the  plaintiff;  no  answer  being 
required.  Where  the  infant  has  already 
appeared  by  a  guardian  ad  litem,  the 
guardian  may  be  proceeded  against  in  the 
same  manner  as  other  persons,  to  compel 
an  answer.    1  Hoff.  Ch.  Pr.  182. 

*  Colman  v.  Northcote,  2  Hare,  147, 
and  cas-es  cited,  ib.  148  n. ;  7  Jur.  628;  and 
see  ante,  pp.  168,  188. 

'  Gee  V.  Cottle,  3  M.  &  C.  180;  Steele 


V.  Plomer,  2  Phil.  782,  n.  (o);  1  M'N.  & 
G.  83;  better  reported  13  Jur.  177;  see 
Metier  v.  Metier,  4  C.  E.  Green  (N  J.), 
467 ;  Bird  v.  Davis,  1  McCarter  (N.  J.),  477. 
The  plaintiff  may  stipulate  to  receive  the 
joint  answer  sworn  to  by  the  husband 
alone.    Leavitt  v.  Cruger,  1  Paige,  422. 

6  Ante,  pp.  180,  181;  see  CoJlard  v. 
Smith,  2  Beasley  (N.  J.),  46.  If  the  wife 
be  absent,  the  husband  may  obtain  time 
to  issue  a  commission  to  obtain  the  wife's  ' 
oath  to  the  answer,  and  if  she  refuse  to 
answer,  the  bill  may  be  taken  pro  con- 
fesso against  her.  Leavitt  v.  Cruger,  1 
Paige,  422;  Ferguson  v.  Smith,  2  Jolm. 
Ch.  139.  But  in  New  Jersey,  if  the 
husband  be  served,  and  the  wife  be  out  of 
the  State,  it  is  necessary  to  have  an  order 
of  publication  against  her,  unless  the  hus- 
band appear  for  her.  Halst.  Dig.  170- 
174;  Chancery  Rule,  23. 
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using  menaces,  to  constrain  her  consent  to  an  answer  contrary  to 
her  belief:  for  such  conduct,  a  husband  is  punishable  as  for  a  con- 
tempt, and  the  wife,  thus  conscientiously  dissenting,  may,  upon 
application  to  the  Court,  obtain  an  order  to  answer  separately.'' 

The  separate  answer  of  a  married  woman  cannot  (except  where 
her  husband  is  a  plaintiff)  ^  be  filed  without  a  previous  order  for 
that  purpose ;  °  nor  can  she  be  viewed  as  a  substantial  party  to  the 
suit,  until  such  order  be  obtained  ;  and  she  is  entitled  to  compute 
the  full  time  for  answering  from  the  date  of  the  order  allowing  her 
to  answer  separately,  without  regard  to  any  orders  for  time  previ- 
ously granted  to  her  husband.* 

Where  an  order  for  a  married  woman  to  answer  separately  has 
been  obtained,  the  plaintiff  may  proceed  to  compel  an-  answer  by 
attachment ;  and  this  right  would  seem  to  exist  in  the  plaintiff, 
whatever  be  the  object  of  the  suit,  whether  relating  to  the  separate 
estate  of  the  wife  or  not.^  The  attachment  will  not,  however,  be 
issued  without  an  order :  which  may  be  obtained  on  an  ex  parte 
motion,'  where  the  order  to  answer  separately  has  been  obtained 
by  the  married  woman,  but  where  it  has  been  obtained  by  the 
plaintiff,  or  the  husband,  notice  of  the  motion  should,  it  seems,  be 
given  to  her.' 

Where  the  husband  is  positively  unable  to  conform  to  the  ordi- 
nary practice  of  putting  in  a  joint  answer,  an  order  will  be  granted, 
upon  his  application,  for  him  to  answer  separately,  and  he  is  then 
exonerated  from  all  liability  for  his  wife's  default ; '  but  the  motion 
for  this  purpose  should  be  made  before  he  is '  in  contempt,  as  the 
Court  will  not,  after  he  has  made  default,  give  him  an  indulgence 
to  the  prejudice  of  the  plaintiff's  interests.^  To  support  such  an 
application,  the  husband  must  show,  by  his  own  affidavit,  that  his 
wife  lives  apart,  and  that  he  has  no  influence  over  her,  or  otherwise 
prove  his  inability  to  answer  for  her.-*"  Notice  of  the  motion 
should  be  given  to  the  plaintiff,  and  also  to  the  wife."  It  seems, 
too,  that  the  order  ought  to  direct  the  wife  to  answer  separately, 


1  Ex  parte  Halsam,  2  Atk.  50;  ante,  p. 
181. 

2  Ante,  p.  182. 

3  Garey  v.  Whittinghara,  IS.  &  S.  163; 
but  no  such  order  is  necessary  whenever 
the  wife  is  to  be  considered  as  a  feme 
sole ;  ante,  p.  178. 

*  Jacl<son  V.  Haworth,  1  S.  &  S.  161, 
ante,  p.  183. 

5  Dubois!)  Hole,  2  Vern.  613;  and  see 
Ottwiiy  «.  Wing,  12  Sim.  90;  Travers  v. 
Buckly,  1  Ves.  S.  384,  386;  1  Dick.  138; 
Kipp  V-  Hanna,  2  Bland,  26. 

6  Thicknesse  v.  Acton,  15  Jur.  1052,  V. 
C.  T. ;  Home  v.  Patrick,  30  Beav.  405 ;  8 
Jur.  a.  S.  351;  Bull  v.  Withey,  9  Jur.  N. 
S.  594,  v.  C.  S.  For  forms  of  motion  pa- 
per and  affidavit,  see  Vol.  III. 


7  Graham  v.  Fitch,  2  De  G.  &  S.  246; 
12  Jur.  833;  contra,  Taylor  v.  Taylor,  12 
Beav.  271;  and  see  Bushell  v,  Busheli,  1 
S.  &  S.  164;  and  cases  cited  12  Beav. 
271,  n.  For  form  of  order,  see  Seton,  1256, 
No.  7 ;  and  for  forms  of  notice  of  motion 
and  affidavits,  see  Vol.  III. 

8  Garey  v-  Whittingham,  IS  &  S.  163; 
Braithwaite's  Pr.  165;  see  Leavitt  v.  Cru- 
ger,  1  Paige,  422. 

9  Gee  V.  Cottle,  3  M.  &  C.  180,  182; 
ante,  p.  498.  For  form  of  affidavit,  see 
Vol.  III. 

10  Bariy  o.  Cane,  3  Mad.  472;  ante,  pp. 
177,  467. 

n  Bunyan  i)  Mortimer,  6  Mad.  278; 
Garey  v.  Whittingham,  nbi  sup.  For  form 
of  notice  of  motion,  see  Vol.  III. 


Ch.  X.  §  2. 


Separate,  '  '' 
answer  of  ' " 
wife  cannot'  " 
be  filed  with- 
out order. 


Where  order 
to  answer'-  ■ 
separately 
has  been 
obtained,  her . 
answer  may  - 
be  compelled. 


Husband 
unable  to  put 
in  a  joint 
answer, 

may  obtain 
order  for  him 
to  answer 
separately ; 

hi'W 
obtained. 


"/ 
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Ch.  X.  §  2. 


.Husband 
shbuia  obtain 
order,  before 
filing  his  sep- 
arate answer. 


Where 
hasband  a 
lunatic, 
plaintiff  may 
obtain  order 
for  wife  to 
answer 
separately. 


Defendant 
unable  to 
answer  firom 
poverty: 


iBqiliiy 
whether  he 


if  true, 
counsel  and 
solicitor  are 
assigned  him. 


as  well  as  the  husband :  otherwise  the  plaintiff  may  have  to  apply- 
again,  before  he  can  bring  the  wife  before  the  Court. 

In  all  cases  where  the  husband  wishes  to  answer  separately,  an 
order  to  that  effect  ought  in  strictness  to  be  obtained,  before  his 
answer  is  put  in.  There  are  cases,  however,  where  he  has  answered 
separately  without  order,  and  then  applied  to  the  Court  that  he 
might  not  be  liable  to  process,  on  account  of  his  wife's  default  in 
answering ;  and  the  application  being  made  before  any  notice  of 
the  irregularity  in  filing  the  answer,  the  Court  has  made  the  order.^ 
But  such  a  course  is  irregular,  and,  upon  motion  of  the  plainti:^ 
the  separate  answer  of  the  husband  will  be  ordered  to  be  taken 
off  the  file.2 

If  the  impossibihty  of  obtaining  a  joint  answer  arises,  not  from 
the  refusal  of  the  wife,  but  from  the  lunacy  of  the  husband,  an 
order  for  the  wife  to  answer  separately  will  be  made,  upon  a  like 
application  of  the  plaintiff.'  In  such  a  case,  however,  as  Well  as  in 
other  cases  where  it  appears  to  the  Court  that  the  defendant  is  a 
person  of  weak  or  unsound  mind,  not  found  such  by  inquisition, 
the  Court  may,  upon  the  application  of  the  plaintiff,  appoint  one 
of  the  solicitors  of  the  Court  guardian  of  the  defendant,  by  whom 
he  may  appear  to  and  answer  the  bill :  *  but,  in  such  a  case,  no 
answer  should  be  required. 

It  now  remains  to  be  considered  in  what  manner  the  Statutes 
and  General  Orders  protect  a  defendant  unable,  from  poverty,  to 
put  in  an  answer ;  and  prevent  a  party,  under  such  circumstances, 
being  uselessly  detained  in  custody. 

If  a  defendant  is  brought  up  in  custody  for  want  of  his  answer,' 
and  makes  oath  in  Court,'  that  he  is  unable,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court,  if  not 
satisfied  of  the  truth  of  that  allegation,  may  direct  an  inquiry  as 
to  the  truth  thereof; '  and  may  appoint  a  solicitor  to  conduct  such 
inquiry  on  the  behalf  of  such  defendant ;  and  if  it  is  ascertained, 
by  means  of  such  inquiry,  or  if  the  Court  is  satisfied  without  such 
inquiry,'  that  such  defendant  is  unable,  by  reason  of  poverty,  to 
employ  a  solicitor  to  put  in  his  answer,  the  Court  may  assign  a 
solicitor  and  counsel  for  such  defendant,  to  enable  him  to  put  in 


1  Barry  ii.  Cane,  aji  sup. ;  Pavie  v. 
A'Court,  1  Dick.  13 ;  ante,  p.  180. 

2  Gee  V.  Cottle,  ubi  sup. ;  and  see 
Nichols  V.  Ward,  2  M'N.  &  ii.  140 ;  ante, 
p.  177.  For  Ibrm  of  notice  of  motion,  see 
Vol.  HI. 

3  Estcourt  V.  Ewington,  9  Sim.  252 ;  2 
Jur.  Hi. 

*  Ord.  Til.  3;  ante,  pp.  176,  475.  A  fe- 
male defendant,  iinmiirried,  above  sixty 
years  of  age,  who  luid  been  deaf  and  dumb 
from  her  infancy,  was  admitted  to  appear 
and  defend  by  guardian.    Markle  v.  Mar- 


kle,  4  John.  Ch.  168.  Where  a  lunatic  has 
appeared  by  committee,  the  pmctice  to 
compel  an  answer  by  committee  is  the 
same  as  in  case  of  other  persons.  1  Hoff. 
Ch.  Pr.  182. 

s  Ante,  pp.  490,  491. 

5  The  oath  is  administered  by  the  Regis- 
trar; see  11  Geo.  IV.  &  1  Will.  IV.  c.  86, 
§  15,  r.  6. 

'  Pending  the  inquiry,  it  seems  that 
time  does  not  run  agamst  the  plaintiff. 
Potts  V.  Whitmore,  8  Bear  317,  319. 

8  Davjes  v.  Mixon,  11  W.  K.  62,  V.  C.  K. 
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Ms  answer.^    It  would  seem,  that  the  application  must  be  made    Ch.  x.  §  2. 
by  the  defendant,  and  not  by  the  plaintiff.^  " r 

When  an  inquiry  is  thus  directed,  an  order  to  that  effect  is  Plaintiff  can- 
drawn  up ;  8  a  certified  copy  of  it  is  left  at  the  chambers  of  the  fa^^^^Y '°' 
Judge  to  whose  Court  the  cause  is  attached ;  and  a  summons  to 
proceed  on   the  inquiry  is  thereupon  taken  out,^   and  served  on  prosecuted. 
the  plaintiff's  solicitor.     On  the  return  of  the  summons,  an  affi- 
davit by  the  defendant  of  his  poverty,  or  other  evidence  thereof, 
is  adduced  on  his  behalf;^   the    plaintiff's   counter  evidence,  if 
any,  is  heard;  and  the  Chief  Clerk  makes  his  certificate  of  the 
result  of  the  inquiry ;  which  is  afterwards  completed  in  the  ordi- 
nary way.' 

If  the  certificate  is  in  favor  of  the  defendant,  he  may  apply,  by  inquirjf 
ex  parte  motion,  that   a   counsel   and  solicitor  may  be  assigned  ai^^weredr 
him  to  put  in  his  answer,  and  defend  the  suit,  in  forma  pauperis.'' 
The  counsel  and  solicitor  to  the  Suitors'  Fund  are  usually  assigned 
him.     The  order  may  also  direct  a  habeas  corpus  to  issue,  to  bring  Defendant's 
up  the  defendant  for  the  purpose  of  taking  the  bill  pro  confesso,  procee'ii'lgs; 
in  the  event  of  the  answer  not  -being    put  in  the  mean  time.' 
When   the  answer  has  been   put  in,  the  defendant  may  apply, 
on  motion,  supported  by  the  Record  and  Writ  Clerk's  certificate 
of  the   answer  being  filed,   that   he   may  be  discharged   out  of 
custody   as   to    his    contempt   in   not   answering,    and   that   the 
plaintiff's  costs  of  such  contempt  may  be  paid  out  of  the  Suitors' 
Fund.' 

Where,  however,  the  defendant,  though  the  certificate  is  in  his  plaintiff's 
favor,  neglects  to   apply  for  the   assignment   of  counsel   and   a  proceedings, 
solicitor,'^''  or  where  the  Chief  Clerk  certifies  that  the  defendant 
is  not  too  poor  to  put  in  his  answer,  or  where,  by  reason  of  the 
obstinacy  of  the  defendant  in  withholding  information  as  to  his 
means,  the  inquiry  has  failed,"  the  plaintiff  may  move  ex  parte  ^^ 

1  Ord.  XII.  4;  and  see  U  Geo.  IV  &  1  ^  gge  Williams  v.  Parkinson,  5  Sim.  74, 
Will.  IV.  c.  36,  §  15,  r.  6 ;  see  also  23  &  24       75. 

Vic.  c.  149,  §  4,  wliicliis  in  nearly  the  same  ^  gee  post.  Chap.  XXIX.,  Proceedings 

.words  as  Ord.  XII.  4.  in  the  Judge's  Chambers.    The  solicitor  to 

2  gee  Watkin  v.  Hark'er,  1  M.  &  C.  370;  the  Suitors'  Funri  usually  conducts  the  in- 
Garrod  ».   Holden,  4  Beav.  245.      These  quiry  on  behalf  of  the  defendant. 

cases  were,  however,  decided  on  the  6th  '  For  form  of  motion  paper,  see  Vol.  III. 

Rule  of  11  Geo.  IV.  &  1  Will.  c.  36,  §  15.  s  Welford  v.  Daniell,  9  Sim.  652 

In  Bayly  «•  Baylj',  11  Beav.  256,  it  was  '  For  form  of  order,  see  Seton,  1273,  No. 

held,  that  the  7th  Rule  applied  to  a  de-  15;  and  for  form  of  motion  paper,  see  Vol. 

fendant  defending  m  a  representative  char-  III.    By  Ord.  XII.  5,  notice  in  writing  of 

acter,  after  a  successful  inquiry  under  the  the  application  mu't  be  sen'ed  on  the  so. 

6th.  licitor  of  the  Suitors' Fund,  two  clear  days 

2  For  form  of  order,  see  Seton,  1273,  No.  at  least  before  it  is  intended  to  be  made.  ■ 

12;  and  for  form  of  order,  without  inquiry,  l"  Tattershall  u.  Crampton,  cited  Seton, 

ib.  1272,  No.  11.  1273. 

4  For  form  of  summons,   see  Vol.  III.  "  Williams  v  Parkinson,  5  Sim.  74. 

Bj'  Ord.  XII.  5,  notice  in  writing  of  the  li*  For  form  of  order,  see  Seton,  1273,  No. 

order,  and  ofeverv  summons  to  proceed  14;  and  for  form  of  motion  paper,  see  Vol. 

thereon,  must  be  served  on  the  solicitor  to  III. 
the  Suitors'  Fund. 
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Solicitor  to 
Suitors'  Fee 
Fund  to  visit 
Wliitecross 
Street  Prison 
four  times  a 
year; 


examine  the 
prisoners  in 
contempt; 
and  report' 
thereon  to 
Lord 

Chancellor, 
whdmay 
assign  a 
solicitor. 


Jailers  to 
make  reports 
to  Lord  Chan- 
cellor, of  all 
Chancery 
prisoners  in 
other  prisons. 


On  oath  of 
poverty, 


Lord  Chan- 
cellor may  di- 
rect inqmry, 


for  a  habeas  corpus  to  bring  the  defendant  to  the  Ibar;*  and 
on  his  being  brought  up,  may  apply  to  have  the  bill  taken  pro 
confesso;  and  an  order  may  be  made  accordingly,  in  the  manner 
before  explained.'' 

In  order  to  prevent  the  possibility  of  any  prisoner  being  suffered 
to  remain  in  neglected  imprisonment,  without  reaping  the  benefit 
of  the  provisions  above  mentioned,  for  the  relief  of  defendants 
whose  only  reason  for  non-compliance  with  the  rules  of  the  Court 
is  poverty,  it  is  enacted  that,  in  the  last  week  of  each  of  the 
months  of  January,  April,  July,  and  October  in  every  year,  the 
solicitor  to  the  Suitors'  Fund  for  the  time  being,  or  some  other 
officer  of  the  Court  of  Chancery  to  be  appointed  by  the  Lord 
Chancellor  from  time  to  time,  shall  visit  Whitecross  Street 
Prison;'  and  examine  the  prisoners  confined  there  for  contempt, 
and  shall  report  his  opinion  on  their  respective  cases  to  the  Lord 
Chancellor;  and  thereupon  it,  shall  be  lawful  for  the  Lord  Chan- 
cellor, if  he  shall  think  fit,  to  assign  a  solicitor  to  any  such  pris- 
oner, not  only  for  defending  him  in  forma  pauperis,  but  generally 
for  taking  such  steps  on  his  behalf  as  the  nature  of  the  case  may 
require ;  and  to  make  aU  or  any  such  orders  as  the  Lord  Chan- 
cellor was  empowered  to  make,  after  the  like  report  of  a  Master 
under  the  seventh  rule  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36, 
§15.^ 

It  is  further  enacted,  that  when  any  person  shall  be  committed 
to  any  prison,  other  than  "Whitecross  Street  Prison,^  under  any 
writ  or  order  of  the  Court  of  Chancery,  the  jailer  or  keeper  of 
the  prison  in  which  such  person  shall  be  confined  shall,  within 
fourteen  days  after  such  person  shall  have  been  in  the  custody  of 
such  jailer  or  keeper,  make  a  report  to  the  Lord  Chancellor,  con- 
taining the  name  and  description  of  such  prisoner,  with  the  cause 
and  date  of  his  commitment,  and  a  copy  of  the  writ  or  order 
under  which  he  was  committed ;  and  if  such  prisoner  shall  make 
oath,  before  one  of  the  visiting  Justices  of  such  jaU,  or  a  commis-- 
sioner  for  taking  oaths  in  the  Court  of  Chancery,  that  he  is  unable 
by  reason  of  poverty  to  employ  a  solicitor,  the  report  shaU  contain 
a  statement  to  that  effect ;  and  it  shall  thereupon  be  lawful  for  the 
Lord  Chancellor  to  direct  the  solicitor  to  the  Suitors'  Fund  to 
ascertain  the  truth  of  such  statement,  and  if  true  to  take  such 


1  As  to  the  mode  of  issuing  the  writ,  see 
ante,  p.  491 ;  nnd  for  forms  of  the  writ,  in- 
dorsement, and  prcecipe,  see  Vol.  IIL 

3  Bull  1).  Falkner,  11  Jur.  235,  V.  C.  K. 
B.  For  form  of  order  in  such  case,  see 
Seton,  1278,  No.  11;  and  see  ante,  p.  492. 

*  Substituted  for  the  Queen's  Prison,  by 
26  &  26  Vic.  c.  104,  §  2. 

<  23  &  24  Vic.  c.  149,  §  2.  For  form  of 
order,  see  Seton,  1272,  No.  9 ;  and  see  i6. 


1284,  No.  16.  The  solicitor  to  the  Suitors' 
Fund  is  usually  assigni-d  the  solicitor;  and 
the  counsel  to  that  fund  is  usualiy  assigned 
the  defendant's  counsel.  The  order  may 
also  be  made  by  the  Lords  Justices.  23 
&  24  Vic.  c.  149,  §  18;  and  it  may  be 
obtained  on  motion  of  course.  Layton  v. 
Mortiraore,  2  De  G.,  F.  &  J.  858 ;  and  see 
ante,  p.  154. 
fi  See  28  &  24  Vic.  c.  149,  §  2. 
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steps,  on  behalf  of  any  sach  prisoner^  as  the  nature  of  the  case  may 
require ;  and  the  Lord  Chancellor  may  thereupon,  if  he  shall  see 
fit,  make  such  order  or  ■  orders  as  he  is  empowered  to  make  under 
the  second  section  of  the  Act,  which  is  above  set  forth.^ 

By  the  seventh  rule  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15, 
the  Court  is  authorized  to  order  that  the  costs  of  the  contempt 
of  any  such  prisoner  shall  be  paid  out  of  the  Suitors'  Fund," 
and  that  any  such  prisoner,  having  previously  done  such  acts  as 
the  Court  shall  direct,  shall  be  discharged  out  of  custody ;  but,  if 
any  such  defendant  become  entitled  to  any  funds  out  of  the  cause, 
the  same  are  to  be  applied,  under  the  direction  of  the  Court,  in 
the  first  instance  to  the  reimbursement  of  the  Suitors'  Fund.' 
Applications  to  the  Court  under  these  provisions  must  be  made  to 
the  Lord  Chancellor  or  Lords  Justices ;  *  and  as  they  are  entirely 
framed  for  the  relief  of  defendants,  no  such  order  can  be  made 
on  the  application  of  the  plaintifi".^ 

It  is  also  provided,  that  it  shall  be  lawful  for  the  solicitor  to 
the  Suitors'  Fund,  or  other  officer  visiting  the  prison,  to  examine 
the  prisoners  and  all  other  persons  whom  he  may  think  proper, 
upon  oath,  and  to  administer  an  oath  or  oaths  to  any  such  pris- 
oner and  other  persons  accordingly,  and  to  cause  any  officers, 
clerks,  and  ministers  of  any  Court  of  Law  or  Equity  to  bring 
and  produce  upon  oath  before  him  any  records,  orders,  books, 
papers,  or  other  writings  belonging  to  the  said  Courts,  or  to  any 
of  the  officers  within  the  same,  as  such  officers.^ 

If  it  appears  to  the  satisfaction  of  the  Court,  that  any  prisoner 
is  an  idiot,  lunatic,  or  of  unsound  mind,  the  Court  may  appoint 
a  guardian  to  put  in  his  answer  and  discharge  the  defendant  : 
providing  for  the  costs  as  shall  seem  just;  and  if  the  Court 
shall  see  fit,  the  defence  maybe  made  by  such  guardian  in  forma 
pauperis^ 

The  above  provisions  prevent  the  possibility  of  a  defendant 
being  detained  in  custody  in  consequence  of  his  not  being  able, 
by  reason  of  poverty,  or  of  insanity  or  imbecility  of  mind,  to 
put  in  his  answer  in  the  ordinary  way.    But  it  frequently  happens 


1  23  &  24  Vic.  0. 149,  §  5.  The  like  or- 
der assigning  a  solicitor  and  counsel  may- 
be nnarle  in  this  ca'^e  as  under  §  4,  an(e,  pp. 
600,  501 ;  and  by  the  Lords  Justices,  as  well 
as  bj'  the  Lord  Chancellor.  23  &  24  Vic. 
c.  149,  §  13.  For  form  of  order  uqder  §  5, 
see  Seton,  1272,  No.  10. 

2  And  this  may  be  done  where  the  de- 
fendant is  an  executor.  Bayly  v.  Bayly, 
11  Beav.  256. 

8  See  also  23  &  24  Vic.  c.  149,  §  6, 
which  contains  similar  provisions  as  to 
oosto,  and  provides  also  that  any  costs  to 
which  the  defendant  may  become  entitled 
in  the  suit  or  proceedings,  shall  be  paid 


Ch.  X.  §  2. 

• ^^ 

and  aselga 
solicitor. 

Costs  of  con- 
tempt may  be 
ordered' out 
of  Suitors' 
Fund. 

Provisionfor 
its  reimburse- 
ment. 


Application 
to  be  made 
to  Court  of 
Appeal. 


Visitor  of 
prisoners  ' 
may  examiiie 
them,orot!ifer 
persons,  on 
oath; 

an^  order 
production  of 
documents. 


Where 
prisoner  is 
of  unsound 
mind; 


or  where 
obstinate. 


into  the  Suitors'  Fund.  For  orders  under 
these  sections,  see  Seton,  1273,  Nos.  15,16. 
In  Ward  li.  Woodcock,  5  L.  T.  N.  S  816, 
L.  C,  an  order  for  payment  of  the  plain- 
tift's  costs  of  defendant's  contempt,  in  dis- 
obeying an  injunction,  was  refused. 

<  23  &  24  Vic.  c.  149,  §  13. 

6  Watkin  u.  Parker,  1  M.  &  C.  370; 
Gxrrod  v.  Holden,  4  Beav.  245 ;  ante,  pp. 
500,  501,  note. 

6  23  &  24  Vic.  c.  149,  §  8. 

'  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15, 
r.  9.  As  to  the  appointment  of  guardians 
ad  titem^  and  as  to  defending  in  Jbrmd 
pauperis,  see  ante,  pp.  154,  155, 176, 
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Ch.X.  §3.  that  a  defendant  is  obstinate,  and  refuses  either  to  appear  or  to 
put  in  his  answer,  although  he  has  not  the  excuse  of  poverty  or 
■want  of  intellect  to  justify  his  refusal.  In  such  cases,  the  plain- 
tiff may  obtain  justice,  in  one  or  other  of.  the  modes  above 
pointed  out. 


Section  III. — Effect  of  a  Contempt  upon  the  Proceedings  in  the 


Parly  in  con- 
tempt cannot 
make  any 
application  to 
ttie  Court. 


Where  appli- 
cation stands 
over,  and  a 
'  contempt  13 
incurred 
before  its  ' 
renewal. 
Contemner 
may  move  to 
de&nd  in 
formA 
pauperis* 


Besides  the  personal  and  pecuniary  inconvenience  to  which  a 
party  subjects  himself  by  a  contempt  of  the  ordinary  process  of 
the  Court,  he  places  himself  in  this  further  predicament ;  viz.,  that 
of  not  being  in  a  situation  to  be  heai-d,  in  any  application  which 
he  may  be  desirous  of  making  to  the  Court.*  Lord  Chief  Baron 
Gilbert  lays  it  down,  that  "upon  this  head  it  is  to  be  observed,  as 
a  general  rule,  that  the  contemnor,  who  is  in  contempt,  is  never  to 
be  heard,  by  motion  or  otherwise,  till  he  has  cleared  his  contempt, 
and  paid  the  costs  :  as,  for  example,  if  he  comes  to  move  for  any 
thing,  or  desires  any  favor  of  the  Court."  ^  Thus,  in  Lord  Wen- 
man  V.  Osbaldiston,'  where  a  defendant,  being  in  contempt  for  not 
putting  in  his  examination  pursuant  to  an  order,  to  avoid  a  seques- 
tration moved  the  Court  that,  upon  his  undertaking  to  pay  in  a 
week's  time  what  should  appear  to  be  due  to  the  plaintiff,  all 
further  process  of  contempt  should  be  stayed,  the  Court  declined 
making  any  order  upon  the  motion,  but  directed  the  appellant  to 
clear  his  contempt,  and  then  move  ;  and  this  determination  of  the 
Court  was  affirmed  by  the  House  of  Lords,  upon  appeal. 

But  where,  after  a  petition  had  stood  over  at  the  request  of  the 
respondent's  counsel,  for  his  convenience,  the  petitioner  incurred 
a  contempt,  which  had  not  been  cleared  when  the  petition  came 
on  again,  it  was  held,  that  the  petitioner  was,  nevertheless,  entitled 
to  be  heard ;  *  and,  it  seems,  that  a  party  who  is  in  contempt  for 

Hayw.  58.  A  defendant,  against  whom 
there  is  primd  facie  evidence  nf  being 
guilty  of  a  breach  of  an  injunction,  can- 
not be  heard  upon  a  motion  to  discharge  a 
ne  exeat  against  him  in  the  same  cause, 
until  he  has  purged  himself  of  the  con- 
tempt. Evans  v.  Van  Hall,  1  Clarke,  223. 
A  party  in  contempt  may  move  by  coun- 
sel to  set  aside  the  order  against  him ;  for 
every  other  purpose  he  must  appear  in 
vinculis.  OdeJl  v.  Hart,  1  Moll.  492;  see 
Lane  v.  EUzey,  4  Hen.  &  M.  604 

"  Gilb.  For.  Rom.  102j  Vowles  ». 
Young,  9  Ves.  172,  173. 

8  2  Bro.  P.  C.  ed.  Toml.  276;  2.  Kq.  Ca. 
Ab  222,  PI.  1. 

i  Bristowe  ».  Needham,  2  Phil.  190;  1 
C.  P.  Coop.  t.  Cott.  286. 


1  Where  a  party  is  in  contempt,  the 
Court  will  not  grant  an  application  in  his 
favor,  which  is  not  a  matter  of  strict  right,' 
until  he  has  purged  his  contempt.  John- 
son V.  Pinney,  1  Paige,  466;  Rogers  v. 
Paterson,  4  Paige,  450;  Ellingwood  V. 
Stevenson,  4  Sandf.  Ch.  366.  He  will 
not  be  allowed  to  contradict  the  allega- 
tions in  the  bill,  or  bring  forward  any  de- 
fence, or  allege  any  new  fact.  Mussina 
1).  Biirtlett,  8  Porter,  277;  Haylnri).  Mock- 
bie,  9  Iowa  (1  With.),  209"  Nor  is  he 
allowed  to  appear  and  contest  the  plain- 
tiffs demand,  beforp  the  Clerk  and  Master, 
to  whom  the  bill  may  be  referred  to  twke 
an  account;  but  the  inhibition  can  at  any 
time  be  removed  by  filing  a  full  and  com- 
plete answer.  Mussina  v.  Bartlett,  8  Por- 
ter, 277;    see  Rutherford  v.   Metcalf,  6 
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non-payment  of  costs,  is  not  thereby  prevented  from  moving  for  Ch.  x.  §  3. 

kave  to  defend  in  forma  pauperis}  '        > ' 

The  rule,  that  a  party  in  contempt  cannot  move  till  he  has  Eule  against 

cleared  his  contempt,  is^  in  practice,  confined  to  cases  where  such  ^n'temnorL 

party  comes  forward  voluntarily,  and  asks  for  an  indulgence  ;  and,  confined  to 

therefore,  a  defendant  cannot  object  to  a  cause  being  heard  be-  applications, 
cause  the  plaintiff  is  in  contempt.^ 

In  like  manner  it  has  been  held,  that  a  mortgagee,  defendant  to  Contemnor 

a  bill  of  foreclosure,  who  is  in  contempt,  could  not  move,  under  the  ^^^^^  7^0^. 

7  Geo.  II.  c.  20,  for  a  reference  to  take  an  account  of  the  principal  H-  c  20,  in 

and  interest  due  upon  the  mortgage."     And  so,  where  a  party  in  suit; 

'  contempt  had  applied  for  and  obtained  the  costs  of  an  abandoned  nor  liaVp  the 

motion,  under  Lord  Eldon's  order,*  Su-  Lancelot  Shadwell  V.  C,  abandoned 

upon  motion,  discharged  the  order .^  motion; 

So  also,  where  a  motion  had  been  refused  with  costs,  it  was  held,  nc  rencTr 

that  the  motion  could  not  be  renewed,  though  on  different  grounds,  payment  of 

until  the  costs  had  been  paid.'  ""^'^  of  origl- 

.  ^  nal  motion. 

It  IS  to  be  observed,  however,  that  the  rule,  that  a  party  cannot 

'  move  till  he  has  cleared  his  contempt,  is  confined  to  proceedings  in  only  to  pro- 

the  same  cause  ;  and  that  a  party  in  contempt  for  non-obedience  to  ce^dings  in 

,.  .11  T-  -,    f  T  •         *"^  same 

an  order  in  one  cause,  will  not  be  thereby  prevented  from  making  cause. 

an  application  to  the  Court  in  another  cause  relating  to  a  distinct 
matter,  although  the  parties  to  such  other  cause  may  be  the  same ; ' 
and  this  privilege  has  been  carried  to  the  extent  of  allowing  a  de- 
fendant, in  each  of  two  creditors'  suits  to  administer  the  same 
estate,  to  move  in  one  of  them,  in  which  he  was  not  in  contempt, 
to  stay  proceedings  in  the  other,  in  which  he  was.^ 

And  although  it  is  the  general  rule  of  the  Court  that  parties  Contemjit 
must  clear  their  contempt  before  they  can  be  heard,  yet  the  rule  preventappli- 

must  not  be  understood  as  preventing  their  making:  application  to  cation  to 

o     1  jr  discharge  tt© 

the  Court  to  discharge,  on  the  ground  of  irregularity,  the  order,  contempt  i 

by  their,  non-obedience  to  which  their  contempt  has  been  incurred ;  "jje^ufritv- 
therefore,  where  a  defendant,  in  custody  for  a  contempt  in  not 
obeying  an  order  to  pay  in  money,  applied  to  the  Court  to  dis- 
charge him  out  of  custody,  on  the  ground  of  irregularity  in  the 
order  (it  having  been  made  pending  an  abatement  of  the  suit),  he 

1  Oldfield  V.  Cobbett,  1  Phil.  613,  614  Coop.  t.  Cott,  207,  where  the  cases  are 

2  Rickctts  V.  Mornington,  7  Sim.  200;  01  llected  as  to  the  proceedings, for  his  own 
and  see  the  cases  on  this  subject  collected  advantage,  which  a  party  in  contempt 
in  1  C.  P.  Coop.  t.  Cott.  208;  see  also  Fut-  cannot  take. 

voye  V.  Kennard,  2  Gifi'.  110;  Frv  v.  Em-  «  Oldfield  v.  Cobbett,  12  Bear.  91,  95. 

est,  9  Jur.  N.  S.   1151;  12  W.  R.  97,   V.  '  Clark  v.  Dew,  1  R.  &  M.  103,  107;' 

C.  W. ;  Story  v.  Official  Manager  of  the  Gompertz  v.  Best,  1  Y.  &  C.  Ex.  619; 

■  National  Insurance  Society,  2  N.  R.  351,  Taylor  v.  Tavlor,  1  M'N.  &  G.  897,  409; 

V.  C.  W.  12  Beav.  220,  228 ;  Fry  v.  Ernest,  9  Jur. 

s  Hewitts.  M'Cartney,  13  Ves.  560.  N.  S.  1151;  12  W.  R.  97,  V.  C.  W. 

*  Gen.  Ord.  5  Aug.,  1818;  Sand.  Ord.  s  Turner-!).  Dorgrni,  12  Sim.  604;  6  Jnr. 

706;  Beav.  Ord.  3,  now  Ord.  XL.  23.  356;  Morrison  v.  Morrison,  4  Hare,  590; 

5  Ellis  V.  Walmsley,   4  L.   J.  Ch.   60;  9  .Tur.   103;  1  C.  P.  Coop.  t.  Cott.  215, 

S.  C.  nom.  EUice  v.  Walmsley,  1  C.  P.  217. 


506 


COMPELLING  ANSWER.  —  PEOCEEDESTGS   IN   DEFAULT. 


Gb.  X.  §  3. 


but  con- 
temnor  must 
not  mix  up 
other  matters 
with  his 
application. 


Plaintiff  may 
attach  for, 
want  of  an 
swer,  tliough 
in  custody  for 
non-paj'ment 
of  costs  to 
same  defend- 
ant. 

Conteirlnor 
may  oppose 
special 
application 
against  him; 

may  move  to 
discharge 
order,  by 
appeal ; 

may  show 
irregularity 
of  proceed- 
ings under 
thecontempt; 

may  give 
notice  of 
motion,  be- 
fore contempt 
cleared ;  and 
may  proceed 
wim  a  taxa- 
tion of  costs. 

Contempt  not 
incurred  till 
writ  sealed. 


was  not  only  heard,  but  the  order  for  his  discharge  was  made: 
though,  under  the  circumstances,  without  costs.-'  In  such  cases,  it 
is  to  be"  observed  that,  in  making  his  application,  the  party  in  con- 
tempt ought  to  confine  his  motion  to  the  object  of  getting  rid  of 
the  order  of  which  he  complains ;  and  that  if  he  embraces  other 
matters  in  his  notice  of  motion,  he  will  not  be  allowed  to  go  into 
such  other  matters  till  he  has  shown  that  the  order  upon  which 
his  contempt  has  been  incurred  was  irregular." 

A  plaintiff  is  entitled  to  sue  out  an  attachment  against  a  defend- 
ant for  want  of  answer,  although  he  is  himself  in  custody  for  a 
contempt  in  non-payment  of  costs  to  him.' 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being 
in  contempt,  will  not  prevent  his  being  heard  in  opposition  to  any 
special  application  which  the  other  side  may  make,  upon  notice 
duly  served  upon  him  ;  and  where  a  plaintifi'had  obtained,  fi-om  a 
Vice-Chancellor,  an  order  for  payment  of  a  sum  of  money  into 
Court,  against  a  defendant,  who  was  in  contempt,  the  Lord  Chan- 
cellor allowed  him  to  move  to  discharge  that  order,  on  the  ground 
that  it  was  a  rehearing  of  the  original  application.*  So  also,  where 
there  is  any  irregularity  in  the  prosecution  of  the  decree  or  order 
obtained  under  the  contempt,  a  party  in  contempt  may  be  heard 
to  obtain  redress.' 

Although  a  party  cannot  move  until  he  has  cleared  his  contempt, 
yet  he  may  give  notice  of  his  motion  before  he  has  done  so ;  *  and 
a  party  to  whom  costs  are  awarded,  may  proceed  in  the  taxation, 
notwithstanding  he  may  be  in  contempt.' 

Although  a  defendant,  not  appearing  or  answering  within  the 
regular  time,  is  frequently  said  to  be  in  contempt^  yet  it  does  not 
seem  that  the  contempt  is  actually  incurred  until  the  writ  enforc- 
ing obedience  to  the  orders  of  the;  Court  has  been  sealed:  Thus, 
after  the  regular  time  for  answering  has  expired,  provided  no  at- 
tachment has  ifisued  against  a  defendant,  he  may  file  a  joint  de- 
murrer and  answer :  *  which,  had  process  actually  commenced, 
might  have  been  taken  off  the  file  for  irregularity.' 


1  Wilson  V.  Metcalfe,  MSS.  In  matters 
of  contempt,  exceptions  may  be  taken  on 
the  question  of  jurisdiction,  where  it  is 
distinctly  raised  and  adjudicated  upon  ns 
matter  of  law.  Androscoggin  and  Ken- 
nebec R.R.  Co.  V.  Androscoggin  B.R.  Co., 
49  Maine,  392. 

2  Ibid.;  1  C.  P.  Coop.t.  Cott.  216;  i 
Hare,  695. 

s  Wilson  V.  Bates,  9  Sim.  54;  2  Jur. 
107;  3  M.  &  C.  197,  204;  2  Jur.  319;  and 
see  1  C.  P.  Coop.  t.  Cott.  220,  where  the 
cases  are  collected  as  to  the  proceedings, 
for  his  own  advantage,  which  a  party  in 
oontemptimav  take. 

*  Parker  t).  Dawson,  5  L.  J.  Ch.  108; 
eee  also  Ex  parte  Chadwick,  15  Jur.  697, 


V.  C.  K.  B. ;  Reeve  v.  Hodson,  10  Hare 
Ap.  41;  Bickford  ».  Skeeves,  10  Sim. 
193, 196;  S.  0.  mm.  Bickford  i).  Skewes, 
3. Jur.  818;  Futvoye  v.  Kennard,  2  Giff. 
110 

6  King  V.  Bryant,  3  M.  &  C.  191, 195; 
2  Jur.  106. 

8  Chuck  «.  Cremer,  1  C.  P.  Coop.  t. 
Cott.  247. 

'  Newton  v.  Ricketts,  11  Beav.  67. 

8  East  India  Company  ».  Henchman,  3 
Bro.  C.  C.  372;  Sowerby  v.  Warder,  2 
Cox,  268. 

9  Curzon  v.  De  la  Zouch,  1  Swanst. 
185;  1  Wils.  C  C.  469;  see  also  Attorney 
General  v.  Shield,  11  Beav.  441,  wliere  it 
was  held,  that  taking  au  office  copy  of>tha, 
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It  seems,  that  a  party  in  contempt  can  apply  for  the  purpose  of 
removing  scandal  from  the  records  of  the  Court.^  Although  it  was 
held  by  Lord  Cottenham,  in  Wilson  v.  Bates,^  that  a  plaintiff  in 
contempt  is  not  precluded  from  availing  himself  of  the  ordinary 
process  to  enforce  an  answer,  it  appears  that  the  fact  of  his  being 
in  contempt  may  be  made  the  ground  of  a  special  application  by 
the  defendant  to  stay  proceedings  in  the  cause,  until  such  contempt 
has  been  cleared.'  And  in  general,  whenever  a  party  in  contempt 
is  entitled  to  be  heard,  there  exists  a  right  of  appeal,  and  applica- 
tions may  be  made  with  immediate  reference  to  the  motion  upon 
which  he  is  so  privileged  to  be  heard,  or  for  the  purpose  of  obtain- 
ing evidence  in  support  of  it.* 


Ch.  X.  §  4. 


Contemnor 
may  apply 
for  removal 
of  scandal.  ■/ 

Proceedings 
may  be 
stayed  till 
contempt 
cleared. 

Contemnor 
may  appeal. 


Section  IV.  —  In  what  manner   Contempts  in  Process  may  be 
cleared,  waived,  or  discharged.^ 


An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  be- 
tween the  parties,  may  be  cleared  by  the  contemnor  doing  the  act, 
by  the  non-performance  of  which  the  contempt  was  incurred,  and 
paying  to  the  other  party  the  costs  he  has  occasioned  by  his 
contumacy. 

Where  process  has  been  issued  against  a  defendant  in  contempt 
for  want  of  appearance  or  answer,  but  has  not  been  executed,  the 
defendant  should  enter  his  appearance  or  put  in  his  answer,  and 
pay  or  tender  to  the  plaintiff's  solicitor  the  costs  of  the  contempt, 
if  the  amount  of  such  costs  can  be  liquidated :  as  in  the  case  of  an 
attachment ; '  but  if  the  amount  of  the  costs  cannot  be  ascertained, 
he  should  tender  such  a  sum  as  will  cover  their  probable  amount.' 
If  the  plaintiff's  solicitor  accept  the  costs  so  tendered,  it  will  be 
at  the  plaintiff's  own  risk;  if  he  afterwards  puts  the  process  into 
execution.  If  his  solicitor  refuse  to  accept  the  costs- when  tendered, 
it  is  necessary,  in  order  that  the  defendant  may,  upon  payment  or 
tender  of  the  plaintiff's  costs  of  the  contempt,  be  discharged  from 
his  contempt,  that  he  should  obtain  an  order  for  that  purpose : 


answer  was  not  a  waiver  of  the  objection. 
But  if  the  plaintiff  retain  the  ofSce  copy 
till  the  time  for  excepting  to  the  answer 
for  insufficiency  has  elapsed,  the  contempt 
will  be  waived.  Herrett  v.  Reynolds,  2 
Giff.  409;  6  Jur.  N.  S.  880. 

1  Everett  1).  Prythereoh,  12  Sim.  363; 
Cattell  V.  Simons,  6  Beav.  396;  Aj-ck. 
Ch.  Pr.  (Lond.  ed.  1844)  197,  198;  1 
Smith,  Ch.  Pr.  (2d  Am.  ed.)  669,  570; 
Howard  v.  Newman,  1  Moll.  221. 

2  3  M.  &  C.  197,204;  2  Jur  319;  see 
also  Bickford  u.  Skewes,  uhi  sup. 

3  Bradbury  «.  Shawfe,  14  Jur.  1042, 
V.  C.  K.  B. ;  Futvoye  ».  Kerinard,  tibi  sap. 


For  form  of  notice  of  motion  in  such  case, 
see  Vol.  III. 
*  Cattell  ».  Simons,  vbi  sup. 

5  See  Lowe  v.  Blake,  3  Desaus.  269; 
Snelline  v.  Watrous,  2  Paige,  314. 

6  Wilkin  V.  Nainby,  4  Hare,  473,  475; 
10  Jur.  735.  The  amount  payable  to  clear 
a  contempt,  on  an  attachment  executed, 
is  13s.  8d;  Brown  v.  Lee,  11  Beav.  379; 
if  not  executed,  lis.  2rf. !  Braithwaite's 
Pr.  164;  and  2s.  6rf.  extra  for  each  addi- 
tional defendant:  ibid. 

'i  Wilkin  V.  Nainby,  ubi  sup. ;  Brough- 
ton  V.  Martyn,  4  Bro.  C.  C.  296. 


Ordinary 
contempt 
cleared,  by 
doing  the  act, 
and  paying 
the  costs. 


Where 
process  has 
not  been 
executed: 

Payment  or 
tender  of 
costs. 


If  costs  ac- 
cepted, no 
order  neces- 
sary. 

Secus,  if  not 
accepted. 
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Ch.  X.  §  4. 


Where 
process  has 
been  exe- 
cuted : 

Payment  or 
tender  of 
costs. 


Order  always 
necessary, 
unless  plain- 
tiff accepts 
answer  and 
the  costs. 


Defendant 
may  be  dis- 
charged, 
upon  putting 
in  answer, 
though  its 
sufficiency 
not  ascer- 
tained. 

Ifinsnfficient, 
process  may 
be  resumed. 


otherwise,  the  contempt  will  continue.^  An  order  of  this  nature 
is  made  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls," 
upon  the  Record  and  Writ  Clerk's  certificate  of  the  defendant's 
appearance  or  answer.' 

"Where  the  process  has  been  carried  into  effect,  and  the  defend- 
ant is  in  actual  custody,  he  cannot  be  discharged  without  an  order : 
which  must  be  obtained  in  a  similar  manner,^  and  which  will  direct 
the  defendant  to  be  discharged,  upon  payment  or  tender  of  the . 
costs  of  the  contempt.  These  costs  are  either  fixed  or  taxed  costs, 
according  to  the  stage  which  the  contempt  process  has  reached : 
thus,  if  the  defendant  has  merely  been  arrested  on  the  attachment, 
the  costs,  as  we  have  seen,'  are  of  a  fixed  amount ;  but  if  he  has 
been  brought  up  by  the  messenger,  or  upon  habeas  corpus,  or  by 
the  Sergeant-at-arms,*  he  is  liable  to  pay  taxed  costs.'  If  the  par- 
ties can  agree  upon  the  amount,  the  defendant  should  pay  it ;  but 
if  they  cannot,  he  should  tender  to  the  plaintiff  such  a  sum  as  will 
cover  the  amount  which  will  probably  be  allowed  on  taxation. 

It  would  appear,  moreover,  that  strictly  in  all  cases  of  contempt 
(except  where,  the  defendant  not  being  in  custody,  the  plaintiff  is 
willing  to  accept  the  answer  and  the  costs  tendered),  the  defend- 
ant ought,  upon  filing  an  answer,  to  obtain  an  order  for  his  dis- 
charge, on  payment  or  tender  of  costs :  as  otherwise,  the  plaintiff 
may  move  to  have  the  answer  taken  off  the  file  for  irregularity.' 

It  is  to  be  observed,  that  where  process  of  contempt  has  been 
issued  against  a  defendant  for  want  of  an  answer,  he  is  entitled  to 
be  discharged  from  his  contempt  immediately  upon  his  putting  in 
an  answer,  and  paying  or  tendering  the  costs  of  his  contempt ; 
and  the  Court  will  not  detain  him  in  custody  till  the  sufficiency  of 
his  answer  has  been  decided  upon :  '■'  unless  he  has  already  put  in 
three  answers,  which  have  been  found  insufiicient.^"  If,  however, 
the  plaintiff  takes  exceptions  to  the  answer,  and  the  answer  is  held 
insuflicient,  he  will  be  entitled  to  resume  the  process  of  contempt 
where  it  left  off; "  and  so  he  will,  where  the  defendant  submits  to. 
answer  the  exceptions.^^   Nor  will  the  acceptance  of  costs  be  con- 


1  Green  «.  Thomson,  1 S.  &  S.  121. 

2  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

8  Green  v.  Thomson,  and  Wilkin  *. 
Nainbv,  vhi  mp. 

*  Gray  «.  Ciimpbell,  1  R.  &  M.  323; 
Edmonson  ».  Heyton,  2  Y.  &  0.  Kx,  3. 
But  a  defendant  in  confempt  for  want  of 
answer,  oinnot  file  an  answer  and  de- 
murrer. Curzon  o.  De  la  Zouch,  1  Swanst. 
185,  193;  Yigers  v.  Lord  Audley,  2  M.  & 
0.49,52;  IJur.  61;  Attorney-Generals;. 
Shield,  11  Beav.  441,  446.  For  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

'  Ante,  p.  466,  n.  (m). 

°  Anle,  pp.  448,  449,  462. 


'  Wilkin  V.  Nainby,  4  Hare,  473,  475; 
10  Jur.  735;  Biaithwaite's  Pr.  164. 

8  Haynes  v.  Ball,  5  Beav.  140;  Wilkin 
1).  Nainby,  nbi  sup. ;  Coyle  V.  Alleyne,  16 
Beav.  548. 

9  Duponti;.  Ward,  1  Dick.  133;  Child 
)).  Brabson,  2  Tes.  S.  110;  Boehm  «.  De 
Tastet,  1  T.  &  B.  324,  327. 

i»  Bailey  ».  Bailey,  11  Ves.  151. 
.11  Anon.,  2  P.  Wms.  481;  Wallop  v. 
Brown,  4  Bro.  C.  C.  212,  223;  Bromfield 
«.  Chichester,  I  Dick.  379 ;  Bailey  v.  Bailey, 
and  Boehm  v.  De  Tastet,  ubl  sup. ;  Coul- 
son  V.  Graham,  IV.  &  B.  331;  Taylor  ». 
Salmon,  3  M.  &  C.  109. 

12  Waters  ».  Taylor,  16  Ves.  417. 
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sidered  as  a  waiver  of  the  contempt  by  the  plaintiff:  for,  where  a    Ch.  x.  §  4. 

defendant,  in  contempt  for  want  of  answer,  obtains,  upon  filing  ^ y ' 

his  answer,  the  common  order  to  be  discharged  as  to  his  contempt, 
on  payment  or  tender  of  the  costs  thereof,  or  the  plaintiff  accepts 
the  costs  without  order,  the  plaintiff  cannot  be  compelled,  in  case 
the  answer  id  insufficient,  to  i-ecommence  the  process  of  contempt 
against  the  defendant,  but  is  at  liberty  to  take  up  the  process  at 
.  the  point  to  which  he  had  before  proceeded.^ 

But  although  a  plaintiff  does  not  now,  by  accepting  the  costs  WaiTer  of 
from  a  defendant  upon  his  putting  in  an  answer,  forfeit  his  right  to  contempt: 
recommence  the  process  of  contempt  at  the  point  where  it  left  off, 
yet  if,  after  answer  put  in,  he  accepts  the  answer,  or  takes  a  step  in 
the  cause,  he  waives  the  contempt,  and  cannot  renew  the  process, 
or  take  any  other  advantage  of  it.  Thus,  if  a  plaintiff  reply  to  j,y  accepting 
the  answer,''  or  move  upon  an  admission  contained  in  it,' he  waives  answer. 
the  contempt ;  and  so,  where  a  messenger  had  been  ordered,  upon 
a  return  of  cepi  corpus,  and  in  the  mean  time  the  defendant  filed 
his  answer,  which  the  plaintiff  accepted,  and  then  applied  for  his 
costs  by  motion,  it  was  held,  that  the  acceptance  of  the  answer 
precluded  him  from  his  right  to  costs.^  And  where  a  defendant, 
who  was  in  contempt,  put  in  an  answer,  without  paying  or  tender- 
ing the  costs,  and  the  plaintiff  replied  to  the  answer,  but  did  not 
proceed  with  the  cause  for  three  terms,  whereupon  the  defendant 
moved  to  dismiss  the  bill  for  want  of  prosecution :  upon  the  plain- 
tiff's objecting  that  the  defendant  could  not  make  the  motion,  in 
consequence  of  his  being  still  in  contempt.  Lord  Eldon  held,  that 
the  contempt  was  gone,  and  that  the  defendant  was  in  a  situation 
to  make  the  motion.^  It  has  been  held,  however,  that  the  mere 
fact  of  the  plaintiff  bespeaking  a  copy  of  the  answer  does  not 
operate  as  a  waiver  of  the  contempt." 

Where  the  plaintiff  accepted  the  answer,  without  insisting  upon  ^(^g,  accept- 
the  costs  of  the  contempt.  Lord  Eldon  held  that  the  plaintiff  had  ance  of 

,  .  1  •       ■    1  ,    .      .  1  .  ...  1  answer,  costs 

not  thereby  given  up  his  right  to  the  costs,  as  costs  m  the  cause,  of  contempt 
but  had  only  waived  his  right  to  enforce  them  by  means  of  the  g*"o°°g^„ 
process  of  contempt.'     And  Where  a  defendant,  in  contempt  for  costs  in  the 
want  of  an  answer,  had  put  in  three  insufiicient  answers,  and,  '^*"^°' 
pending  a  reference  of  the  fourth,  put  in  a  fifth  answer,  which  was 
accepted  by  the  plaintiff,  upon  which  a  motion  was  made  that  the 

1  Ord.  XII.  7.  5  Anon.,  15  Ves.  174;  and  the  practice 

2  Hayiies  «.  Ball,  5  Beav.  140.  is  the  snme,  whether  the  defendant  bo  nct- 
8  Hoskins  v.   Lloyd,   1   S.  &   S.   393;  ually  in  custody  or  not.     Oldfield  i).  Cob- 
Chuck  V.  Cremer,'!  C.  P.  Coop.  t.  Cott.  bett,  1  I^liil.  657. 

247;   and    see  Woodward  v.  Twinaine,  9  6  Woodward  i).  Twinaine,  and  Herrett 

Sim.  301;  14  Jur.  20;  Herrett u.  Eeynolds,  n.  Reynolds,  aSi sap. 

2  Giff.  409;  6  Jur.  N.  S.  880;  ante,  p.  506,  ^  AnOn.,  15  Ves.  174;  see  also  Smith  v. 

n.  9.          '  Blofield,  ubi  sup. 
<  Smith  V.  Blofield,  2  V.  &  B.  100. 
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COMPELLING  ANSWEE. PROCEEDINGS  IN  DEFAULT. 


Ch.  X.  §  4 


Order  to 
amend  only 
is  not,  but  to 
amend  and 
answer 
amendments 
and  excep- 
tions to^ettier 
is,  a  waiver; 


Where 
defendant  in 
cnstody, 
plaintiff  may 
obtain  special 
leave  to 
amend,  with- 
out discharg- 
ing the 
contempt; 


and  defend- 
ant may  be 
allowed  to 
answer. 


Filing  a  cross- 
bill,no  waiver 
of  contempt 
incurred  by , 
plaintiff  in 
original  suit. 


Contempt 
discharged 
for  irregu- 
larly, on 
motion. 


defendant  might  pay  the  costs  of  the  contempt,  and  of  the  four 
insufficient  answers,  Sir  Thomas  Plumer  V.  C.  held,  that  he  could 
not  accede  to  the  motion.' 

In  the  case  of  lAvingstone  v.  Goohe,  it  appears  that  Sir  Lance- 
lot Shadwell  V.  C.  decided,  that  a  mere  order  to  amend  the  bill 
did  not  operate  as  a  waiver  of  the  contempt :  upon  the  ground 
that  it  creates  no  obstacle  to  the  defendant  putting  in  his  answer ; 
it  was  admitted,  however,  that  an  order  to  amend,  and  for  the 
defendant  to  answer  the  exceptions  at  the  same  time,  does  operate 
as  a.  waiver  of  the  contempt,  as  it  prevents  the  defendant  from 
putting  in  his  answer.  Where  the  defendant  has  been  brought  to 
the  bar  of  the  Court  for  his  contempt,  and  refuses  to  answer,  it  is 
provided,  by  the  11  Geo.  IV.  &,  1  Will.  IV.  c.  36,  §^  15,  rule  10, 
that  the  Court  may,  upon  motion  or  petition,  of  which  due  notice 
must  be  given  personally  to  the  defendant,  authorize  the  plaintiff 
to  amend  his  biU,  without  such  amendment  operating  as  a  discharge 
of  the  contempt,  or  rendering  it;  necessary  to  proceed  with  the 
process  of  contempt  de  novo:^  but  after  such  amendment,  the 
plaintiff  may  proceed  to  takei  the  amended  bill  pro  confesso,  in 
the  same  manner  as  if  it  had  not  been  amended:  provided,  that  if 
the  defendant  desires  to  answer  the  amended  bill,  the  Court  shall 
allow  him  such  time  as  seems  just  for  that  purpose ;  but  if  he 
shall  not  put  in  a  sufficient  answer  within  the  time  Hmited,  the 
process  for  taking  the  bill  pro  confesso  may  be  resumed  and  carried 
on.  It  would  appear,  that  an  order  to  discharge  a  defendant  in 
custody  for  a  contempt,  upon  the  plaintiff's  amending  his  bill, 
where  the  amendment  is  not  made  under  the  above  statute,  may 
be  obtained  ex  parte,  and  without  payment  of  costs.* 

It  is  to  be  observed,  that  a  step  taken  in  the  cause  must,  in 
order  that  it  may  have  the  effect  of  a  waiver  of  contempt,  be  in 
the  cause  itself  in  which  the  contempt  has  been  incurred ;  there- 
fore, where  a  plaintiff  was  in  contempt  for  non-payment  of  some 
costs,  the  filing  of  a  cross-bill  by  the  defendant  was  held  not  to  be 
a  waiver  of  the  contempt  by  the  defendant,  so  as  to  permit  the 
plaintiff  to  make  a  motion  in  his  own  cause.^ 

Where  any  of  the  processes  of  contempt  before  referred  to  have 
been  irregularly  issued,  the  defendant  should  apply  to  the  Court 
on  motion,  and  notice  to  the  'plaintiff,  °  supported  by  affidavit,  to 

8  See  ante,  p.  386.  It  is  presumed  the 
application  cannot  be  made  by  summons, 
notwithstanding  IB  &  16  Vic.  c.  80,  §  26. 
For  form  of  notice  of  motion,  see  Vol.  III. 

*  Gray  v.  Campbell,  1  R.  &  M.  823; 
Ball  V.  Etches,  *.  324. 

6  Gompertz  v.  Best,  1  Y.&  C.  Ex.  619; 
and  see  ante,  p.  464. 

6  For  form  of  notice  of  motion,  see  Vol. 
III. 


1  Const  V.  Ebers,  1  Mad.  630,  531.  -It 
seems,  however,  that  according  to  the 
practice,  in  taxation  as  between  party  and 
party,  the  costs  of  the  contempt,  even 
where  there  is  a  decree  for  the  plaintiff 
with  costs,  will  not  be  allowed  him  as  costs 
in  the  cause.  Attorney-General  v.  Lord 
Cairiiigton,  6  Beav.  454,  460. 

2  9  Sim.  468;  but  see  Symonds  v 
Duchess  of  Cumberland,  2  Cox,  411. 
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set  them  aside  or  disoiiarge  them  with  costs ;  and  we  have  seen,    Ch.  x.  §  i. 

that  the  circumstance  of  his  being  in  contempt  will  not  preclude  * y ' 

his  making  such  an  application.^ 

Where  a  sole  plaintiff  died,  leaving  a  sole  defendant  in  custody  Sole  defend- 
for  contempt,  he  was  ordered  to  be  discharged  from  prison,  on  his  t^^y^JJ,"'" 
own  motion,  supported  by  affidavit  proving  these  facts.^  contempt, 

It  is  to  be  observed,  that  the  Court  will  not  permit  the  regu-  on  sofe  plain- 
larity  of  its  process  to  be  decided  upon  by  any  other  tribunal ;  and  tiff's  death, 
therefore,  in  Frowd  v.  Lawrence^  where  a  defendant,  who  had  Injunction  to 
been  taken  into  custody  upon  an  attachment  which  was  irregularly  action  at  law, 
issued,  obtained  an  order  to  discharge  the  attachment  with  costs,  te^pt^""" 
and  afterwards  commenced  wi,  action  against  the  plaintiff  and  the  irregularly 
sheriff,  for  false   imprisonment,  ^d  another  action  against  the 
plaintiff  for  maUciously  suing  out  the  attachment :  Lord  Eldon, 
upon  the  authority  of  BaUey  v.  I>eveTeux,*  and  May  v.  Hook^ 
made  an  order  for  an  injunction  to  restrain  the  defendant  from 
proceeding  with  his  actions  at  Law.    His  Lordship,  however,  held 
that,  by  such  an  injunction,  the  Court  does  not  intend  that  the 
persons  concerned  in  issuing  the  attachment  are  not  to  make  the 
party  satisfaction ;  but  only  that  it  should  not  be  done  by  an 
action  at  Law:  because  "it  is  impossible,  from  the  nature  of  the 
thing,  that  they  can  try  the  regularity  of  an  attachment  in  a  Court 
ofXaw;"  and ,  he,  therefore,  ordered,  that  the  injimction  should 
be  without  prejudice  to  any  application  that  the  defendant  might 
be  advised  to  jnake  for  compensation,  or  for  the  costs  at  Law. 
The  same  principle  was  afterwards  acted^  upon  by  Lord  Lyndhurst, 
in  Ex  parte  Clarke.^    It  seems,  however,  that  leave  will  be  given 
to  bring  an  action  for  the  damages  suffered  by  the  irregular  pro- 
cess, if  the  Court  considers  that  the  question  can  be  better  adjudi- 
cated upon  at  Law.' 

It  is  to  be  remarked   that,  in  James  v.  Philips'  where  the  Defendant's 
irregularity  in  the  process  had  been  occasioned  by  one  of  the  costs  out  of 
Registrars  of  the  Court  not  entering  the  attachment,  although  he  attachment 
or  his  agent  had  received  the  usual  fee  for  so  doing,  the  Court  j^af^'"'^ 
ordered  the  Master  to  tax  the  defendant's  costs  out  of  pocket,  and  through  neg- 
directed  that  they  should  be  paid  by  the  plaintiff,  who  was  report-  pfbSroffi^r, 
ed  to  have  been  guilty  of  the  irregularity,  but  that  they  should  be  directed  to  be 
pajd  over  to  the  plaintiff  by  the  Registrar ;  after  this  the  Registrar  plaintiff,  and 

1  Ante,^.  506.  612';  Expitrte,  Van  Sandau,  1  Phil.  445, 

2  Terrell  «.  Souoh,  4  Hare,  535.  448,  n.;  9  Jnr.  193. 

8  IJ.  &  W.  655.  '  Whiteheiid  v.  Lynes,  11  Jur.  N.  S.  74; 

*  1  Vern.  269;  IJ.  &  W.  660,  n.  13  W.  R.  306,  M.  R.;  34  Beav.  161;   and 

6  Cited  2  Dick.   619;  reported  1  J.  &  on  appeal,  12  L.  T.  N.  S.  332,  L.  C. 

W.  663,  n.  8  2  p.   Wras.  657.    As  to  the  responsi- 

6  1  R:  &  M.  563,  570;  and  see  Moore  t).  bility  of  public  officers,  see  Tobin  v.  The 

Moore,   25   Beav.  8;   4  Jur.   N.   S.  250;  ftueen,  16  C.  B.  M.  S.  310;  10  Jur.  N.  S. 

Walker  v.  Micklethwait,  1  Dr.  &  S.  49;  1029. 
see  also  Arrowsmith  e.  Hill,  2  Phil.  609, 
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Ch.  X.  §  4. 


Motion  to 
discharge 
process  for 
irregularity, 
must  be  made 
before  com- 
pliance. 

But  where 
before,  or  for 
want  of,  ap- 
pearance, the 
defendant 
must  enter 
conditional 
appearance. 


Appearance 
will  not  cure 
defect  in 
former  pro- 


died,  and  the  costs  having  been  taxed  at  £58,  the  matter  came  on 
again  upon  petition,  when  the  Court  being  of  opinion  that,  as  the 
Registrar  had  received  his  fee,  his  omitting  to  enter  the  attach- 
ment was  a  breach  of  contract,  and  not  a  mere  personal  neglect, 
made  an  order  for  payment,  by  the  administratrix,  out  of  the 
Registrar's  assets ;  and  there  being  no  one  in  Court  to  admit  assets 
for  her,  it  was  ordered  that  she  should  be  examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  he  must 
make  his  application  before  he  complies  with  it :  otherwise,  he  will 
be  considered  as  waiving  the  irregularity.-'  Thus,  where  a  de- 
fendant has  been  taken  upon  process  of  contempt  for  non-appear- 
ance, he  must  not  enter  his  appearance  in  the  ordinary  way: 
otherwise,  his  appearance  will  cure  the  defect ;  he  must,  however, 
submit  himself  to  the  jurisdiction  of  the  Court,  in  such  a  manner 
that,  if  his  objection  is  held  invalid,  the  plaintiff  shall  not  be  de- 
prived of  the  benefit  of  his  process.^  The  Court,  therefore,  before 
the  Orders  of  August,  1841,  required  the  defendant,  before  moving 
to  discharge  the  attachment,  to  enter  a  conditional  appearance 
with  the  Registrar : '  the  effect  of  which  was,  to  enable  the  plain- 
tiff, in  case  the  Court  should  decide  that  the  process  had  been 
regularly  issued,  to  send  the  Sergeant-at-Arms  at  once,  without 
any  intervening  proceeding ;  but  the  7th  of  those  Orders  *  pro- 
vided, that  no  order  should  thereafter  be  made  for  the. Sergeant-at- 
Arms  to  take  the  body  of  a  defendant,  to  compel  appearance. 
Accordingly,  in  the  case  of  I'rice  v.  Webb,^  Sir  James  Wigram 
V.  C.  directed,  that  the  order  for  Uberty  to  enter  the  conditional 
appearance  should  be  made,  upon  the  consent  of  the  defendant  to 
submit  to  any  process  which  the  Court  might  direct  to  be  issued 
against  him,  for  want  of  appearance,  in  case  the  sicbpoena  should 
not  be  set  aside  for  iiTegularity. 

It  is  to  be  observed,  that  a  subsequent  appearance  by  a  party 
cannot  be  construed  to  have  a  relation  back,  so  as  to  bring  him 
into  contempt  for  disobeying  a  writ  or  other  process  issued  before 
his  waiver  of  the  informality  had  made  the  process  valid  against 
him ;  and  therefore,  where  an  attachment  was  issued  against 
a  defendant  for  non-appearance  to  a  subpoena,  which  had  been 
issued  against  him,  and  in  which  he  was  described  by  a  wrong 
name,  it  was  held,  by  the  Court  of  Exchequer,  that  his  appearance 
for  the  purpose  of.  discharging  the  attachment  would  not  relate 
back,  so  as  to  cure  the  defect  in  the  subpcena,  and  bring  him  into 
contempt  for  not  appearing  in  time." 

1  Anon.,  3  Atk.  667;  Flnyd  f.  Nangle, 
ti.  569;  Bound®.  Wells,  3 Mad.  434;  Rob- 
inson V.  Nash,  1  Anst.  76. 

2  For  the  manner  in  which  a  conditional 


appearance  is  entered,  see  post,  p.  636 ; 
and  see  Seton,  1249. 


s  Davidson  v.  Marchioness  of  Hastings, 
2  Keen,  509. 

*  Now  Ord.  X.  10. 
s  2Htire,  511;  andseeBraithwaite'sPr. 

821,  imd  pust,  p.  536. 

*  Robinson  v.  Nash,  1  Anst  76. 
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"It  should  be  noticed  also,  that  the  principle  of  waiver  applies    Ch. X.  §  5. 

only  to  an  irregular,  and  not  to  an  erroneous  order ;  and  therefore,   ' y ' 

where  an  order  had  been  made  that  service  upon  the  attorney  Waiver 
should  be  good  service,  and  service  was  accordingly  effected  upon  f^eg^ar'but 
the  attorney,  who  thereupon  entered  an  appearance,  but  it  was  not  to »« 
found,  afterwards,  that  the  affidavit  upon  which  the  order  for  sub-  order.     ' 
stituted  service  had  been  made  was  insufficient,  whereupon  the 
defendant  moved  to  set  aside  that  order  and  all  the  subsequent 
proceedings :  Sir  John  Leach  V.  C.  made  the  order,  on  the  ground 
that  the  original  order  was  erroneous,  and  not  in-egular ;  and  that, 
being   erroneous,  the   defect  was  not  cured  by  the   subsequent 
appearance  of  the  party.* 


Section    V.  —  Process    by  Filing  a    Traversing   Answer,    or 
Traversing  Note? 


Having  considered  the  various  means  which  the  practice  of  the 
Court  affords,  for  the  purpose  of  compelling  an  answer  from  the 
defendant,  it  remains  to  state  particular  cases  in  which  the  plaintiff 
may  himself,  if  he  thinks  fit,  file  an  answer  for  a  defaulting  defend- 
ant, or  a  "  Traversing  Note,"  which  has  the  effect  of  an  answer. 

Where  the  defendant  is  not  required  to,  and  does  not  answer, 
the  plaintiff's  bill,  he  is  to  be  considered  to  have  traversed  the 
case  made  by  the  bill ; '  it  is  only  in  those  cases,  therefore,  in  which 
the  defendant  has  been  required  to  answer,  and  is  in  default,  that 
the  plaintiff  can  file  an  answer  for  him,  or  a  traversing  note.* 

By  the  11  Geo.  IV.  and  1  Will.  lY.  c.  36,  §  15,  rule  11,  it  is 
enacted,  "  That  in  every  case  where  the  defendant  has  been 
brought  to  the  bar  of  the  Court,  to  answer  his  contempt  for  not 
answering,  and  shall  refuse  or  neglect  to  answer  within  the  next 
twenty-one  days,  the  plaintiff  shall  be  at  liberty,  with  the  leave 
of  the  Court,  upon  ten  days'  previous  notice  to  the  defendant,^ 
after  the  expiration  of  such  twenty-one  days,  unless  good  cause  be 
shown  to  the  contrary,  instead  of  proceeding  to  have  the  bill 
taken  pro  confesso,  to  put  in  such  an  answer  to  the  bill  as  herein- 
after is  mentioned,  in  the  name  of  the  defendant,  without  oath  or 
signature ;  and  thereupon  the  suit  shall  proceed,  in  the  same  man- 
ner as  if  such  answer  were  really  the  answer  of  the  defendant, 


1  Levi  V.  Ward,  1  S.  &  S.  334;  see 
Whittington  u.  Edwards,  3  De  G.  &  J.  243. 

2  See  Stump  v.  Beatty,  8  Dana,  14 ; 
Chiles  B.  Boon,  3  B.  Mon.  82. 

s  15  &  16  Vic.  c.  86,  §  26.  Issue  is  to  be 
joined  in  sucli  case,  by  filing  replication, 
drd.  XVII.  1;  or  the  cause  may  be  set 
down  to  be  heard  on  motion  for  decree, 


In  what  cases 
plaintiff  may 
file  answer  ror 
defendant,  or 
traversing 
note. 


Traverse  by 
statute. 


Answer  by 
plaintiff  for 
defendant, 
under  11  Geo. 
IV.  &lWiU. 
IV.  c.  36, 
§15,  r.  11. 


see  post,  p.  516 ;  but  not  on  bill  and  answer. 
Braithwaite's  Pr.  70. 

<  Heath  v.  Lewis,  17  Jur.  1090,  M.  R. ; 
Ord.  XVn.  Ij  mipost,  Chap.  XXI., /e«p- 
ication. 

*  For  form  of  order,  see  Seton,  1264, 
No.  13 ;  and  for  form  of  notice  of  motion, 
see  Vol.  III. 
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Evidence  in 
support  of 
motion  for 
leave  to  file. 


Traversing 
note: 


to  original,  or 
supplemental 
biUjcrbill 
amended  be- 
fore answer; 


to  amended 
bill,  after 
answer; 


after  excep- 
tions. 


Effect  of  the 
note. 


Service  of 
copy. 


with  which  the  plaintiff  was  satisfied ;  and  the  costs  of  the  con- 
tempt, and  of  putting  in  such  answer,  may  be  provided  for  in  like 
manner  as  if  the  defendant  himself  had  put  in  such  answer ;  and 
such  answer,  besides  the  formal  parts  thereof,  shall  be  to  the  fol- 
lowing effect :  that  the  defendant  leaves  the  plaintiff  to  make  such 
proofs  of  the  several  matters  in  the  bill  alleged,  as  he  shall  be  able, 
or  be  advised,  and  submits  his  interests  to  the  Court." 

The  application  must  be  supported  by  production  of  the  con- 
tempt orders,  the  keeper's  certificate  of  the  defendant  being  in 
custody,  the  Record  and  Writ  Clerk's  certificate  of  no  answer 
having  been  filed,  and  an  affidavit  of  service  of  the  notice  of  motion. 

The  practice  under  this  rule  is  not  of  so  much  importance  as  it 
was  formerly ;  because  the  plaintiff  has  now  a  remedy  of  a  similar 
kind,  though  more  generally  apphcable :  for  after  the  expiration 
of  the  time  allowed  to  a  defendant  to  plead,  answer,  or  demur  (not 
demurring  alone)  to  any  original  or  supplemental  bill,  or  bill 
amended  before  answer,  which  he  has  been  required  to  answer,  if 
such  defendant  has  not  filed  any  plea,  answer,  or  demurrer,  the 
plaintiff  may  file  a  note  at  the  Record  and  Writ  Clerks'  Office,  to 
the  following  effect :  "  The  plaintiff  intends  to  proceed  with  his 
cause,  as  if  the  defendant  had  filed  an  answer,  traversing  the  case 
made  by  the  bill."  ^  In  the  case  of  a  bill  amended  after  answer, 
upon  the  like  default,  he  may  file  a  note  to  the  following  effect: 
"  The  plaintiff  intends  to  proceed  with  his  cause,  as  if  the  defend- 
ant had  filed  an  answer,  traversing  the  allegations  introduced  into 
the  bill  by  amendment."  ^  And,  after  the  expiration  of  the  time 
allowed  to  a  defendant  to  put  in  his  further  answer  to  any  bill, 
the  plaintiff  (if  such  defendant  shall  not  have  put  in  any  further 
answer)  may  file  a  note  to  the  following  effect :  "  The  plaintiff 
intends  to  proceed  with  his  cause  as  if  the  defendant  had  filed  a 
further  answer,  traversing  the  allegations  in  the  bill  whereon  the 
exceptions  are  founded." ' 

When  a  copy  of  the  traversing  note  has  been  duly  served,  it  has 
the  same  effect  "  as  if  the  defendant  against  whom  such  note 
is  filed  had  filed  a  full  answer  or  further  answer,  traversing  the 
whole  bill,  or  those  parts  of  the  bill  to  which  the  note  relates,  on 
the  day  on  which  the  note  was  filed."  * 

When  a  traversing  note  has  been  filed,  a  copy  thereof  must  be 
served  upon  the  defendant  against  whom  the  same  is  filed,  in  the 
manner  directed  for  the  service  of  documents  not  requiring  per- 
sonal service.' 


1  Ord.  XIII.  1. 

2  Ord.  XIII.  2. 

3  Ord.  XIII.  3. 

<  Ord.  XIII.  6 ;  but  it  has  not  the  same 
effect,  for  the  purpose  of  evidence,  as  an 


answer  on  oath.      Martin  v.  Norman,  2 
Hare,  696,  598. 

6  Ord.  XIII.  6;  III.  4,  6,  ante,  pp.  454, 
455.  No  time  is  limited  within  which  the 
note  is  to  be  served ;  but  it  is  in  practice 
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The  rule  last  referred  to  applies  only  to  cases  where  the  defend- 
ant has  appeared  by  a  solicitor,  or  personally ;  and  not  to  cases 
where  the  plaintiff  has  entered  an  appearance  for  him.^  It  has 
been  held,  however,  that  in  snch  a  case  the  Court  can,  under  its 
general  jurisdiction,  make  a  special  order  for  service  of  the  trav- 
ersing note  on  the  defendant.'' 

The  application  should  be  made  ex  parte ;  and  be  supported  by 
an  affidavit  of  service  of  the  bill  and  inteiTogatories,  and  by  the 
Record  and  Writ  Clerk's  certificate  that  the  plaintiff  has  appeared 
for  the  defendant,  and  has  filed  the  traversing  note.  It  seems 
usual,  though  not  essential,  to  prove  by  affidavit  that  the  defendant 
is  within  the  jurisdiction.' 

In  a  proper  case,  the  Court  will  order  substituted  service  of  the 
traversing  note,*  on  appUcation  by  ex  parte  motion,  supported  by 
the  affidavit  and  certificates  above  mentioned ; "  but  leave  to  serve 
the  note  on  a  defendant  out  of  the  jurisdiction  will  not  be  given.' 

A  traversing  note  is  to  be  intituled  in  the  cause,'  and  written 
on  paper  of  the  same  description  and  size  as  that  on  which  bills 
are  printed.'  It  must  be  underwritten  or  indorsed  with  the  name 
and  place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent, 
if  any,  or  with  the  name  and  place  of  residence  of  the  plaintiff, 
where  he  acts  in  person ;  and,  in  either  case,  with  the  address  for 
service,  if  any.^  The  names  of  several  defendants  may  be  included 
in  one  traversing  note,  notwithstanding  that  they  have  appeared 
by  separate  sohcitors.^" 

After  service  of  a  copy  of  the  traversing  note,  the  defendant 
cannot  plead,  answer,  or  demur  to  the  bill,  or  put  in  any  further 
answer  thereto,  without  the  special  leave  of  the  Court;  and  the 
cause  is  to  stand  in  the  same  situation  as  if  such  defendant  had 
filed  a  full  answer  or  further  answer  to  the  bill,  on  the  day  on 
which  the  note  was  filed." 

Where  the  plaintiff  filed  a  traversing  note,  knowing  that  the 
defendant's  answer  was  sworn,  though  not  filed,  the  traversing 


Ch.  X.  §  5. 


Evidence  in 
support  of 
application- 


Substituted 
service. 

Service 
ex  JUT.  not 
permitted. 

Form. 


treated,  in  respect  of  notice,  as  an  answer, 
and  as  within  tlie  operation  of  Ord.  III.  9; 
so  that  tlie  copy  sliould,  if  possible,  be 
served  on  the  day  on  which  the  note  is 
filed.  Braithwaite's  Manual,  144;  Veal's 
Pr.  24. 

1  Anon,  11  Jur.  28,  L.  C;  Braith- 
waite's Pr.  68. 

'^  Moss  V.  Buckley,  2  Phil.  628;  12  Jur. 
487 ;  and  for  the  order  in  that  case,  see 
Seton,  1246,  No.  10;  and  see  Laurie  i). 
Burn,  6  Hiire,  308;  12  Jur.  598;  Horlock 
«.  Wilson,  12  Beav.  545;  see  also  Scott  v. 
Wheeler,  13  Beav.  239. 

3  For  forms  of  motion  paper  and  affi- 
davit, see  Vol.  III. 


4  Wiillis  V.  Darby,  6  Hare,  618;  Scott ». 
Wheeler,  libi  sup  ;  Hunt  V.  Niblett,  26 
Beav.  124;  4  Jur.  N.  S.  444. 

5  For  forms  of  motion  paper  and  affi- 
davit, see  Vol.  III. 

8  Anderson  v.  Stather,  11  Jur.  96,  V.  C. 
K.  B 

'  For  forms  of  traversing  notes,  see  Vol. 
III. 

8  Ord.  6  Mar.,  1860,  r.  16.  As  to  such 
paper,  see  Ord.  IX.  3;  ante,  p.  361. 

9  Oril.  HI.  2,  5;  ante,  pp.  453,  454.  No 
fee  is  payable  on  filing  a  travetsing  note. 
Braithwaite's  Pr.  67. 

w  Ibid. 

u  Ord.  XIII.  7. 


Defendant 
cannot  plead, 
&c.,  after 
service,  with- 
out leave. 


Traversing 
note,  after 
notice  that 
answer 
sworn, 
though  not 
filed,  ordered 
off  the  file. 
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Defendant 
may  move 
to  take 
traversing 
note  off  the 
file,  and  to 
put  in  a  plea, 
answer,  or 
demurrer,  on 
payment  of 
costs. 

Traversing 
note  cannot 
be  filed 
against 
infant. 


Married 
woman. 


Proof  of  ser- 
vice of  the 
note. 

Where 
demurrer  or 
plea  to  whole 
bill  over- 
ruled. 


Traversing 
note  cannot 
be  taken  off 
the  file 
ex  parte. 

Traversing 
note  does 
not  prevent 
motion  for 
decree. 


note  was  ordered  to  be  taken  off  the  file,  upon  payment  of  costs  by 
the  defendant.^ 

Where  a  defendant  wishes  to  put  in  a  plea,  answer,  or  demurrer, 
or  a  farther  answer,  after  a  traversing  note  has  been  filed,  he 
should  apply,  on  motion,  with  notice  to  the  plaintiff,  for  leave  so 
to  do,  and  for  that  purpose  that  the  note  may  be  taken  off  the  file. 
The  order  will  only  be  made  on  payment  of  costs  by  the  defend- 
ant.^ The  application  should  be  supported  by  an  afiidavit  explain- 
ing the  delay,  and  that  the  defendant  is  advised  to  put  in  the 
proposed  defence. 

It  seems  that  a  traversing  note  cannot  be  filed  in  the  case  of  an 
infant  defendant ;  *  but  inasmuch  as  it  is  only  necessary  to  file  it, 
in  those  cases  in  which  an  answer  has  been  required,  and  none 
put  in,  a  case  could  scarcely  now  arise  in  practice,  in  which  it 
could  be  desired  to  file  a  traversing  note  against  an  infant  de- 
fendant :  no  answer  being  usually  required  in  such  a  case.  Where 
a  married  woman  is  co-defendant  with  her  husband,  a  traversing 
note  cannot  be  filed  against  her  separately,  unless  an  order  for  her 
to  answer  separately  has  been  obtained. 

Due  service  of  the  traversing  note  must  be  proved  against  the 
defendant  at  the  hearing,  if  he  does  not  appear.* 

Where  a  demurrer  or  plea  to  the  whole  bill  is  overruled,  the 
plaintiff,  if  he  does  not  require  an  answer,  may  immediately  file 
his  note,  in  manner  above  pointed  out,  as  the  case  may  require, 
and  with  the  same  effect :  unless  the  Court,  upon  overruling  such 
demurrer  or  plea,  gives  time  to  the  defendant  to  .plead,  answer,  or 
demur ;  and  in  such  case,  if  the  defendant  does  not  file  any  plea, 
answer,  or  demurrer,  within  the  time  so  allowed  by  the  Court,  the 
plaintiff,  if  he  does  not  then  require  an  answer,  may,  on  the  expira^ 
tion  of  such  time,  file  such  note.^ 

When  a  traversing  note  has  once  been  filed,  the  plaintiff  cannot, 
without  notice  to  the  parties  affected  by  it,  obtain  an  order  to 
take  it  off  the  file.' 

The  filing  of  a  traversing  note  does  not  prevent  a  cause  being 
heard  on  motion  for  decree ;  but,  for  that  purpose,  the  traversing 
note  is  equivalent  to  an  answer.' 


1  Rigby  V.  Eigby,  6  Beav.  265. 

2  Towne  v.  Bontiin,  1  De  G.  &  S.  128 ; 
11  Jur.  261.  For  form  of  notice  of  motion, 
see  Vol.  in. 

8  Emery  v.  Newson,  10  Sim.  564. 

*  EvausD.  Williams,  6  Beav.  118;  and 
see  Reg.  Eegul.  15  March,  1860,  r.  25. 
For  form  of  affidavit  of  service  of  a  trav- 
ersing note,  see  Vol.  III. 


6  Ord.  XIII.  4. 

6  Simmons  v.  Wood,  5  Beav.  390.  For 
foroo  of  notice  of  motion  in  such  case,  see 
Vol.  III. 

'  Manifere  v.  Leicester,  5  De  G.,  M.  & 
G.  75;  18  Jur.  820.  As  to  motions  to  dis- 
miss for  want  of  prosecution,  where  a 
traversing  note  has  been  filed,  see  Ord. 
XXXIIl.  10. 


CHAPTEK  XI. 


TAKING  BILLS  PRO  CONFESSO. 

Section  I. — Preliminary  Order. 

In  preceding  chapters,  the  reader's  attention  has  been  drawn  to  Natiu-e  of 
the  method  which  the  Court  adopts,  to  compel  a  refractory  defend-  E"°^^^o 
ant  to  appear  to,  and  answer  the  bill.  By  means  of  the  process 
there  pointed  out,  the  plaintiff  may,  if  the  defendant  is  not  a  priv- 
ileged person,  take  his  body  as  a  security  for  his  obedience;  or  if 
he  be  a  privileged  person,  or  manages  to  keep  out  of  the  way  so 
successfully  as  to  avoid  an  arrest,  the  plaintiff  may  proceed  to  com- 
pel his  submission,  by  taking  from  him  the  enjoyment  of  his  prop- 
erty and  effe,cts,  until  he  submits.  It  is  obvious,  however,  that  in 
a  Court  of  Equity,  where  the  nature  of  the  relief  to  be  granted 
frequently  depends  upon  the  discovery  to  be  elicited  from  a  de- 
fendant by  his  answer,  the  mere  taking  a  party  into  custody,  or 
sequestrating  his  property,  cannot  always  answer  the  object  of 
doing  that  justice  to  the  plaintiff  which  it  is  the  business  of  Equity 
to  secure.  The  Court  has,  therefore,  adopted  a  method  of  render- 
ing its  process  effectual,  by  treating  the  defendant's  contumacy  as 
an  admission  of  the  plaintiff's  case,  and  by  making  an  order  that 
the  facts  of  the  bill  shall  be  considered  as  true,  and  decreeing 
against  the  defendant  according  to  the  equity  arising  upon  the 
case  stated  by  the  plaintiff.  This  proceeding  is  tenned,  taking  a 
bill  pro  confesso} 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  Not  of 
that  the  custom  formerly  was  to  put  the  plaintiff  to  make  proof  of  gj^"|^„. 
the  substance  of  his  bill ;  '^  but  the  course  of  taking  the  bill  pro 
confesso  has  now,  for  some  time,  been  the  established  practice  of 

1  A  rule  for  an  answer  where  procesa  Corradinet).  O'Connor,  21  Ala.  673;  Attor- 
has  not  been  rightly  served,  and  a  decree  ney-General  v.  Carver,  12 Ired.  (N.  C. ) 231 ; 
pro  confesso,  for  want  of  an  answer,  are  ir-  Smith  v.  Trimble,  27  111.  162;  Steehens  v. 
regular.  Treadwell  s.  Cleaveland,  3  Mo-  Bichnell,  27  111.  444.  The  defendant  maj', 
Lean   283.  in  such  case,  without  demurring,  take  ad- 

2  See  Rose  v.  Woodruff,  4  John.  Ch.  647,  vantage  of  any  matter  which  would  be  a 
his ;  post,  526,  note;  Pierson  V.  David,  4  good  cause  of  demurrer.  Wilson  u.  Water- 
Iowa,  410;  Johnson  «.  Donnell,  15  111.  97;  man,  6  Rich.  Eq.  (S.  C.)  255. 
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where 
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Preliminary 
order  to 
take  bill 
pro  confesso 
necessary j 
and  cause  to 
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to  be  heard 
on  a  future 
day. 

Under  the 
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against 
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who  has 
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without 
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the  Court.^  And  this  practice  has  been  very  materially  extended 
and  facilitated  by  Acts  of  Parliament  and  General  Orders  of  the 
Court.  Considerable  difference  formerly  existed  in  the  practice. of 
taking  bills  pro  confesso,  in  cases  where  the  defendant  was  in  cus- 
tody, and  in  those  where  he  was  not ;  but  the  General  Orders  have 
so  far  assimilated  the  practice  in  the  two  cases,  that  it  will  be  most 
convenient  to  state  the  general  rules  applicable  to  all  cases  in 
which  a  bill  is  taken  pro  confesso  :  remarking  any  peculiarities  re- 
sulting fi-om  the  particular  circumstances  in  which  a  defendant  may 
be  placed. 

Where  a  decree  is  intended  to  be  sought  against  a  defendant, 
by  taking  the  bill  pro  confesso,  an  order  for  that  purpose  must  be 
obtained  upon  motion,  of  which  notice  must  be  given  ;  ^  and  then 
the  cause  must  be  set  down  to  be  heard ; '  and  it  cannot  b©  heard 
on  the  same  day  on  which  the  order  to  have  it  taken  pro  confesso 
is  made.^ 

Where  the  defendant  is  beyond  seas,  or  has  absconded  to  avoid 
being  served,  and  it  is  intended  to  proceed  to  have  the  bill  taken 
pro  confesso,  without  any  appearance  having  been  entered  by  him, 
or  on  his  behalf,  the  proceedings  must  be  taken  under  the  stat.  11 
Geo.  IV.  &  1  WUl.  IV.  c.  36,  §  3.«  The  mode  prescribed  by  that  Act 
must  be  strictly  complied  with ; '  and  it  seems  that  the  Act  applies 
to  all  cases  where  a  party  goes  abroad,  to  avoid  process.' 

It  has  already  been  observed,  that  the  General  Order,  enabUng 

1  Hawkins  v.  Crook,  2  P.  Wms.  556; 
Johnson  v.  Desmineere,  1  Vern.  223 ;  Gib- 
son u.  SceTcngton,  ib.  247.  In  New  Hamp- 
shire, if  the  defendant,  having  received  due 
notice,  shall  neglect  to  enter  his  appear- 
ance at  the  return  term,  or  shall  neglect  to 
deliver  to  the  plaintiff's  solicitor  hjs  plea, 
answer,  or  demurrer,  within  two  calendar 
months  after  service  of  the  bill,  the  bill 
may  be  taken  pro  confesso,  and  a  decree 
entered  accordingly.  Rule  16  pf  Chancery 
Practice,  38  N.  H.  608.  Rule  18  of  the 
Equitj'  Rules  of  the  United  States  Court, 
provides  for  the  entry  of  an  order  that  a  bill 
be  taken  pro  confesso  on  failure  of  the  de- 
fendant to  file  his  plea,  demurrer,  or  answer 
to  the  bill,  in  the  Clerk's  office,  on  the 
rule-day  next  succeeding  that  of  entering 
his  appearance. 

2  drd.  XXir.  1  ;  11  Geo.  IV.  &  1  Will. 
IV.  c.  86.  §§  3, 16;  and  see  Collins  K.  Coll- 
y er,  3  Beav.  600 ;  Brown  v.  Home,  8  Beav. 
607.  For  fiirms  of  order,  see  Seton,  1265- 
1267,  Nos.  1-7  ;  and  for  forms  of  notice  of 
motion,  see  Vol.  III. 

8  See  Pendleton  v.  Evans,  4  Wash.  C.  C. 
335 ;  Rose  v.  Woodruff,  4  John.  Ch.  547. 
An  order  to  take  a  bilI_pro  confesso,  unless 
the  defendant  answers  it  by  a  day  given, 
cannot  be  anticipated,  and  a  decree  pro 
confesso  passed  in  anticipation  of  such  day. 
Fitzhugh  V.  McPherson,  9  Gill  &  J.  62. 

It  is  error  to  take  a  bill  \pro  confesso 


against  several  defendants,  when  process 
has  been  served  only  upon  one.  Robertson 
V.  Crawford,  1  A.  K.  Marsh.  449.  As  to 
what  service  of  the  suhpizna  is  necessary 
before  a  bill  can  be  taken  as  confessed,  see 
Sawyer  v.  Sawyer,  3  Paige,  263;  Snllivant 
».  Weaver,  10  Ohio,  275;  Treadwell  i). 
Cleaveland,  3  McLean,  283. 

*  Ord.  XXII.  6  ;  Brown  «.  Home,  libi 
sup. 

5  See  ante,  pp.  456,  457. 

8  Short  D.  Downer,  2  Cox,  84 ;  see  Baker 
V.  Keen,  4  Sim.  498,  where  the  proceed- 
ings are  set  out  in  detail. 

'  Mawer  v.  Miiwer,  1  Cox,  104  ;  1  Bro. 
C.  C.  388;  Henderson  v.  Meprgs,  2  BrO.  C. 
C.  127;  James  v.  Dore,  1  Dick.  63.  Rule 
5,  of  the  Rules  for  Practice  in  Chancery  in 
Massachusetts,  provides  for  notice  to  de- 
fendants in  Equity  suits,  who  reside  out  of 
the  Commonwealth,  and  the  method  to  be 
pursued  to  entitle  the  plaintiff  in  such 
cases  to  obtain  an  order  to  have  his  bill 
taken  for  confessed.  In  Maine,  where  the 
rights  of  a'defendant  in  Equity,  who  resides 
out  of  the  State,  and  has  had  notice  of  the 
suit,  but  does  not  appear  and  answer,  will 
not  be  prejudiced  by  the  decree,  the  bill  may 
be  taken  pro  confesso  as  to  him.  Adams 
V.  Stevens,  49  irfaine,  362;  see  Evarts  v. 
Beeker,  8  Paige,  506;  Christy  ».  Christy, 
6  Paige,  170. 
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a  plaintiff  to  enter  an  appearance  for  an  absconding  defendant,^ 
applies  to  the  same  circumstances  as  those  provided  for  by  the 
Act ;  and  although  it  seems  that  this  order  has  not  superseded  the 
Act,''  it  is  undoubtedly  the  usual  practice,  in  all  cases  where  it  i§ 
intended  to  take  a  bill  pro  confesso  against  a  defendant,  to  enter 
an  appearance  for  him,  and  to  proceed  under  the  provisions  of  the 
General  Order. 

Where  any  defendant,  whether  within  or  not  within  the  juris- 
diction of  the  Qourt,  does  not  put  in  his  answer  in  due  time  after 
appearance  entered  by  or  for  him,'  and  the  plaintiff  is  unable,  with 
due  diligence,*  to  procure  a  writ  of  attachment,  or  any  subsequent 
process  for  want  of  answer,  to  be  executed  against  such  defendant, 
by  reason  of  his  being  out  of  the* jurisdiction  of  the  Court,  or  be- 
ing concealed,  or  for  any  other  cause,  then  such  defendant  is,  for 
the  purpose  of  enabling  the  plaintiff  to  obtain  an  order  to  take  the 
bill  pro  confesso,  to  be  deemed  to  have  absconded  to  avoid,  or  to 
have  refused  to  obey,  the  process  of  the  Court.'  And  where  any 
defendant  who,  under  the  last-mentioned  rule,  may  be  deemed  to 
have  absconded  to  avoid,  or  to  have  refused  to  obey  the  process  of 
the  Court,  appears  in  person  or  by  his  own  solicitor,  the  plaintiff 
may  serve  upon  such  defendant  or  his  solicitor  a  notice,  that  on  a 
day  in  such  notice  named  (being  not  less  than  fourteen  days  after 
the  service  of  such  notice),  the  Court  will  be  moved  that  the  bill 
may  be  taken  pro  confesso  against  such  defendant ;  °  and  the 
plaintiff  must,  upon  the  hearing  of  such  motion,  satisfy  the  Court 
that  such  defendant  ought,  under  the  provisions  of  the  last-men- 
tioned rule,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  Court ;  and  the  Court,  if  so 
satisfied,  and  if  an  answer  has  not  been  filed,  may,  if  it  so  think 
fit,,  order  the  bill  to  be  taken  pro  confesso  against  such  defendant, 
either  immediately,  or  at  such  time,  or  upon  such  further  notice  as, 
under  the  circumstances  of  the  case,  the  Court  may  think  proper.' 


Ch.  XI.  §  1. 


Practice 
under  the 
statute, 
superseded 
by  General 
Order. 


Defendant 
not  answer- 
ing, and  not 
to  be  found, 
deemed  to 
have  ab- 
sconded to 
avoid  process. 


Where  helias 
appeared  in 
person,  or  by 
his  solicitor, 
notice  of 
motion  to 
take  bill   • 
pro  confesso 
to  be  given. 


1  Ord.  X.  6;  cmte,  p.  459. 

2  Wilkin  I).  Nainby,  4  Hare,  476 ;  10  Jur. 
735;  Dresser  v.  Morton,  1  C.  P.  Coop.  t. 
Cott.  376 ;  see,  however,  Fortescue  v.  Hal- 
lett,  3  Jur.  N.  S.  806 ;  5  W.  R.  747.  V.  C.  K. 

3  Where  a  defendant  had  been  duly 
served  with  the  bill  and  interrogatories, 
but  did  not  appear  or  answer,  and  with- 
drew himself  beyond  the  jurisdiction,  the 
Court  ordered  notice  to  be  given  to  him, 
that  unless  an  answer  was  put  in  within 
fourteen  days  from  the  service  of  the  notice, 
an  appearance  would  be  entered  for  him, 
and  proceedings  taken  to  have  the  bill 
taken  pro  confesso.  Grover  and  Baker 
Sewing  Machine  Company  v.  Millard,  8 
Jur.  N.  S.  713,  V.  C.  W. 

4  Ord.  XXII.  2.  The  sherift's  officer 
must  swear,  that  he  has  used  due  diligence. 
Yearsley  ».  Budgett,  11  Beav.  144. 


6  Ord.  XXII.  2. 

8  For  form  of  notice,  see  Vol.  III.  Short 
notice  of  motion  allowed,  where  a  defend- 
ant, who  had  obtained  further  time,  re- 
fused to  put  in  his  answer,  and  an 
attachment  could  not  be  executed  against 
him.  Wedderburne  v.  Thomas,  10  Jur. 
N.  S.  92,  v.  C.  W. 

7  Ord.  XXII.  3.  If  a  defendant,  after 
appearing,  will  not  answer,  the  bill  will  be 
taken  pro  confesso.  Caines  v.  Fisher,  1 
John.  Ch.  8.  And  where  the  bill  is  for 
relief  only,  and  states  sufficient  ground, 
the  process  for  contempt  to  compel  an  An- 
swer is  not  necessary.  Caines  v.  Fisher, 
supra.  In  New  Jer.<ey,  a  decree  pro  con- 
fesso may  be  taken  at  any  time  after  the 
time  limited  for  the  defendant  to  plead, 
answer,  or  demur  has  expired.  It  may 
be  taken  without  notice,  and,  of  course, 
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Discretion  of 
Court  39  to 
ordering  bill 
to  be  taken 
pro  confesso. 

Where  the 
pliiintiff  has 
entered  an 
appearance 
for  him, 
notice  to  be 
•  gazetted. 


Interrog- 
atories must 
be  filed. 


The  last-mentioned  rule  gives  the  Court  a  discretion  as  to  order- 
ing a  bill  to  be  taken  pro  confesso ;  and,  in  the  exercise  of  this 
discretion,  the  Court  refused  to  make  the  order,  where  the  defend- 
ant had  always  been  resident  abroad,  and  had  not  absconded,  and 
there  was  no  evidence  of  his  refusal  to  obey  the  order  of  the 
Court.i 

Where  any  defendant  who,  under  the  above-mentioned  rule, 
may  be  deemed  to  have  absconded  to  avoid,  or  to  have  refused  to 
obey,  the  process  of  the  Court,  has  had  an  appearance  entered  for 
him  by  the  plaintiff,^  and  does  not  afterwards  appear  in  person  or 
by  his  own  solicitor,  the  plaintiff  may  cause  to  be  inserted  in  the 
London  Gazette,  a  notice,  that  on  a  day  in  such  notice  named  ° 
(being  not  less  than  four  weeks  after  the  first  insertion  of  such 
notice  in  the  London  Gazette),  the  Court  will  be  moved  that  the 
bill  may  be  taken  pro  confesso  against  such  defendant ;  and  the 
plaintiff  must,  upon  the  hearing  of  such  motion,  satisfy  the  Court 
that  such  defendant  ought,  under  the  provisions  of  the  above-men- 
tioned rule,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  Court ;  and  that  such  notice  of 
motion  has  been  inserted  in  the  London  Gazette,  at  least  once  in 
every  entire  week,  reckoned  from  Sunday  morning  to  Saturday 
evening,  which  shall  have  elapsed  between  the  time  of  the  first 
insertion  thereof,  and  the  time  for  which  the  notice  is  given ;  and 
the  Court,  if  so  satisfied,  and  if  an  answer  has  not  been  filed,  may, 
if  it  so  thinks  fits,  order  the  bill  to  be  taken  pro  confesso  against 
such  defendant,  either  immediately,  or  at  such  time,  or  upon  such 
further  notice,  as  under  the  circumstances  of  the  case  the  Couirt 
may  think  proper.^ 

It  seems  that,  where  it  is  intended  to  take  the  bill  pro  confesso 
under  the  foregoing  rules,  interrogatories  must  have  been  filed ;  ^ 
but  where  the  defendant  has  absconded,  or  cannot  be  found,  the 
delivery  may  be  dispensed  with.' 


unless  it  appear  that  some  prejudice  will 
thereby  accrue  to  the  adverse  party.  Oak- 
ley V.  O'Neill,  1  Green  Ch.  287;  see  Nes- 
bit  «.  St.  Patrick's  Church,  1  Stockt. 
(N.  J.)  76.  For  form  of  order  to  take  the 
bill  pro  confesso,  in  this  case,  see  Seton, 
1265,  No.  2. 

1  Zulueta  V.  Vinent,  15  Beav.  272;  16 
Jur.  631;  see,  however,  Hele  ».  Ogle,  2 
Hare,  623,  under  1st  Order  of  April,  1842; 
Sand.  Ord.  196;  Beav.  Ord.  195. 

2  Under  Ord.  X.  4,  6,  or  7;  see  ante, 
pp.  459,  460. 

'  Which  may  be  any  day  in  term  ;  but 
must,  it  is  presumed,  be  on  a  seal  day  out 
of  term.  Chaffers  v.  Baker,  5  De  G!.,  M. 
&  G.  482  ;  1  Jur.  N.  S.  32.  In  Millar  v. 
Elwin,  25  Beav.  674;  4  Jur.  N.  S.  600, 
however,  it  seems  that  the  advertisement 
■was  for  a  day  out  of  term,  which,  at  the 


time  the  advertisement  was  issued,  could 
not  have  been  known  to  be  a  seal  day. 

^  Ord.  XXII.  4.  For  form  of  order,  see 
Seton,  1265,  No.  3.  Where  the  defendant 
has  absconded,  it  must  be  shown  that  he 
cannot  be  found  at  the  time  of  making  the 
application.  Wilkinsou  v.  Turner,  14  W. 
E.  813,  M.  R. 
5  Buttler  V.  Mathews,  19  Beav  549. 
8  Anon.,  4  Jur.  N.  S  583,,V.  C.  W.;  S. 
C.  nam.  Baker  ».  Dean,  6  W.  E.  719 ;  But- 
tler »).  Mathews,,  19  Beav.  549;  Anthony  ». 
Cowper,  11  Jur.  N.  S.  73  ;  13  W.  E.  286, 
M.  E.;  34  Beav.  77.  Sometimesthefiling 
of  the  interrogatories  has  been  directed  to 
be  advertised;  see  Anon.,  uU  sup. ;  but  this 
does  not  seem  to  be  necessary.  Anthony 
V.  Cowper,  ubi  sup. ;  Darlow  v.  Sinnock,  1 
W.  N.  154,  V.  C.  K.;  S.  C.  r.om.  Darlow 
V.  Simlock,  U  W.  R.  383. 
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Where  the  defendant  is  out  of  the  jurisdiction,  it  is  not  neces- 
sary to  issue  an  attachment,  in  order  to  take  the  bill  fn-o  confesso 
against  him  under  these  rules.^ 

The  plaintiff  having  advertised,  in  the  Gazette,  his  notice  of 
motion  to  take  the  bill  pro  confesso,  may  save  it  on  the  day  men- 
tioned in  the  advertisement,  until  next  motion  day,  without  men- 
tioning such  saving  expressly  to  the  Court.^  And  where  the 
advertisement  gave  six  weeks'  notice,  instead  of  four,  it  was  held, 
that  the  insertion  of  the  advertisement  for  the  first  four  of  the  six 
weeks  was  sufficient." 

Upon  the  motion,  the  plaintiff  must  show,  by  affidavit,  that 
proper  inquiries  have  been  made  after  the  defendant,  and  the 
means  which  the  deponent  had  of  knowing  the  parties,  and  the 
facts  to  which  he  deposes,*  and  that  the  case  is  within  the  rules 
above  referred  to.^  Thus,  it  must  appear  by  affidavit  °  that  inter- 
rogatories have  been  filed,  and  also  delivered  where  delivery  is 
necessary ;  that  due  dihgence  has  been  used  to  execute  the  attach- 
ment or  other  process  for  want  of  answer,  where  process  has 
issued ; '  and  that  notice  of  the  motion  has  been  served  on  the 
defendant  or  his  solicitor ;  or,  if  not  so  served,  the  Gazettes  con- 
taining the  notice  must  be  produced.'  The  sheriff's  return  to  the 
process,  if  issued,  is  also  required ;  and  also  the  Record  and  Writ 
Clerk's  certificate  that  the  defendant  has  not  put  in  his  answer ; 
and  Lf  the  plaintiff  has  entered  an  appearance  for  the  defendant, 
that  fact  should  appear  by  the  certificate.' 

If  the  defendant  puts  in  his  answer,  after  service  of  the  notice 
of  motion,  but  before  the  motion  has  been  brought  on,  it  may  be 
brought  on  for  the  purpose  of  obtaining  the  costs.'" 

In  determining  the  question,  whether  the  bUl  should  be  ordered 
to  be  taken  pro  confesso  "  immediately,''  or  at  some  future  time,  or 
upon  some  further  notice,  the  Court  is  guided  by  the  circumstances 
of  the  case ;  but,  in  general,  it  does  not  direct  the  bill  to  be  taken 
pro  confesso  immediately. '^ 

Where  a  cause  had  been  set  down  to  be  heard  pro  confesso,  and 
had  been  struck  out,  in  consequence  of  the  absence  of  counsel,  it 


1  Biittler  V.  Mathews,  19  Beav.  649,  and 
cases  there  referred  to ;  Hodgson  ».  Hodg- 
son, 23  Beav.  604  :  Braithwaite's  Pr.  295; 
and  see  Anon.,  9  L.  T.  N.  S  674,  M.  R., 
for  practice  where  there  is  delay  between 
the  makuig  and  drawing  up  of  the  order. 

2  .Torr  ».  Torr,  Johns.  660.  Where,  for 
want  of  business,  the  Court  did  not  sit  on 
the  day  in  term  mentioned  in  the  notice, 
the  motion  was  permitted  to  be  made 
on  the  succeeding  day.  Postlethwaite  v. 
Travers,  1  N.  R.  354,  V.  C.  S.  diA. 

s  Millar  ».  Elwiu,  25  Beav.  674  ;  4  Jnr. 
N.  S.  600. 


^  Harrison  v.  Stewardson,  2  Hare,  533, 
534,  n. ;  see  also  Anstey  v  Hobson,  2  W. 
E.  46,  V.  C.  S.;  Eobson  v.  Earl  of  Devon, 
ib.  485,  V.  C.  S. 

6  Ord.  XXH.  2,  3. 

6  For  form  of  affidavit,  see  Vol.  III. 

'  Yearsley  v.  Budgett,  11  Beav.  144; 
ante^  p.  519,  n.  4. 

8  See  Seton,  1265,  Nos.  2,  3. 

9  Ibid. 

w  Spooner  «.  Pavne,  2  De  G.  &  S.  439, 
445  i  12  Jur.  642.  " 

11  Courage  v.  Wardell,  4  Hare,  481 ;  9 
Jur.  1055. 
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Strictness 
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Amendment 
of  biU  will 
vitiate  pro 
confesso  pro- 
ceedings ; 


unless  under 
11  Geo.  IV.  & 
1  wm.  IV.  c. 

36,  §  15,  r.  10. 


Against 
defendant  in 
custody. 


■was  permitted  to  be  restored  to  the  paper,  on  the  application  of 
the  plaintiff  alone.^ 

It  is  to  be  obsei-ved,  generally,  that,  in  proceeding  to  take  a  biU 
pro  confesso,  the  greatest  care  must  be  taken  to  bring  the  case 
strictly  within  the  General  Orders ;  ^  and  all  formalities  must  be 
scrupulously  complied  with.  Thus,  an  advertisement  in  the 
Gazette,  which  omitted  the  defendant's  name  as  a  party  to  the 
cause,  although  the  notice  was  addressed  to  him,  and  stated  that 
application  would  be  made  to  have  the  bill  taken  pro  confesso 
against  him,  was  held  insufficient.' 

And  so,  after  an  order  to  take  the  bill  pro  confesso  has  been  ob- 
tained, the  bill  cannot  be  amended,  even  to  the  extent  of  correcting 
a  clerical  error,  without  vitiating  the  proceedings,  and  rendering 
the  order  useless.*  If,  however,  a  defendant,  who  has  been 
brought  to  the  bar  of  the  Court  for  his  contempt  in  not  answering, 
reftises  or  neglects  to  answer  (not  being  idiot,  lunatic,  or  of  un- 
sound mind),  the  Court  may,  upon  motion  or  petition,  of  which 
due  notice  must  be  given  personally  to  the  defendant,  authorize 
the  plaintiff  to  amend  his  bill  without  such  amendment  operating 
as  a  discharge  of  the  contempt,  or  rendering  it  necessary  to  proceed 
with  the  process  of  contempt  de  novo  ;  and  after  such  amendment, 
the  plaintiff  may  proceed  to  take  the  amended  bill^ro  confesso,  in 
the  same  manner  as  if  it  had  not  been  amended.^ 

We  have  before  seen,  that  where  a  defendant  is  in  actual  custody 
for  contempt  in  not  putting  in  his  answer,  it  is  incumbent  upon 
the  plaintiff  not  to  detain  the  defendant  in  prison  beyond  a  certain 
limited  time,  without  bringing  him  to  the  bar  of  the  Court.'  If, 
however,  the  plaintiff  determines  at  once  to  take  the  bill  pro 
confesso,  he  need  not  bring  the  defendant  to  the  bar ;  but  may, 
upon  the  execution  of  an  attachment  for  want  of  answer,  or  at 
any  time  within  three  weeks  afterwards,  serve  the  defendant  with 
a  notice  of  motion,  to  be  made  on  some  day  not  less  than  three 
weeks  after  the  day  of  such  service,  that  the  bill  may  be  taken 
pro  confesso  against  him ;  and  the  Court  may  thereupon  order  the 
bill  to  be  taken  pro  confesso  against  him.'  The  motion  must  be 
supported  by  the  sheriff's  return  to  the  attachment,  the  Record 
and  Writ  Clerk's  certificate  that  the  defendant  has  not  put  in  his 
answer,  and  an  affidavit  of  service  of  the  notice  of  motion.' 


1  Harvey  «.  Eenon,  12  Jur.  446,  V.  C. 
K.  B. 

!  Buttler  v.  Mathews,  19  Beav.  649. 

8  Jones  V.  Brandon,  3  Jur.  N.  S.  1146, 
V.  C.  W. 

*  Weightman  v.  Powell,  2  De  G.  &  S. 
670;  12  Jur.  958. 

«  11  Geo.  IV.  &  1  Wai.  IV.  c.  86,  §  16, 
t.  10;  ante,  pp.  426,  610. 


6  Ante,m.  490,  491. 

7  OrJ  XXII.  1.  For  form  of  order,  see 
Seton,  1265,  No.  1;  nnd  for  form  of  notice 
of  motion,  see  Vol.  III.  The  times  of  va- 
cation are  reckoned  in  the  three  weeks,  at 
the  expiration  of  which  the  motion  mav  be 
made.  Kitohin )).  Hughes,  11  Jur.  N.  S. 
902;  14  W.  R.  98,  V.  O.K. 

8  For  form  of  affidavit,  see  Vol.  IH. 
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As  before  stated,*  a  sequestration  is  the  first  compulsory  pro-    Ch.  xi.  §  i. 

cess  which  issues  against  a  peer  or  member  of  Parliament.    Upon   ' r ' 

the  order  for  the  issuing  of  the  writ  being  made  absolute,  then,  by  Against 
the  original  practice  of  the  Court,  if  the  defendant  persists  in  his  SiS."' 
contempt,  an  order  to  have  the  bill  taken  pro  confesso  may  be 
obtained,  upon  motion  of  course.^     In  the  case,  however,  of  a  where  biu  for 
bill  for  discovery,  upon  the  expiration  of  the  time  for  answering,  ^'^<>"^^'y- 
an  order  nisi  to  take  the  bill  pro  confesso  may  be  obtained  at  once, 
where  the  defendant  is  in  contempt  for  want  of  answer,  without 
any  order  for  a  writ  of  sequestration  ;  and  such  order  will  be  made 
absolute,  unless  the  defendant  shows  good  cause  to  the  contrary, 
as  before  explained.' 

In  like  manner,  in  the  case  of  corporations  aggregate,  after  an  Against 
order  absolute  for  a  sequestration  has  been  made,  the  plaintiff  <="'^P°™''0''s- 
may  obtain,  upon  motion  of  course,  an  order  to  take  the  bill  pro 
confesso  against  the  corporation.* 

Although  no  compulsory  process  issues  against  the  Attorney-  Against 
General,  we  have  seen  that  an  order  may  be  obtained,  on  ex  parte  q^^^{^' 
motion,  for  him  to  put  in  his  answer,  within  a  certain  time,  or 
that  the  bill  shall  be  taken  pro  confesso.^ 

Where  a  husband  and  wife  are  defendants  to  a  bill,  the  husband  Against 
is,  as  we  have  seen,'  liable  to  process  for  want  of  a  joint  answer,  ^|^^g 
unless  he  obtains  an  order  to  answer  separately;  and  the  bill 
may  be  taken  pro  confesso  against  him,  as  against  any  other  de- 
fendant.' Where  the  decree  sought  to  be  obtained  affects  the 
wife's  inheritance,  and  the  husband  does  not  answer,  it  seems 
doubtful  how  far  such  a  decree  can  be  had  against  the  wife.' 

The  preliminary  order  for  taking  the  biU  pro  confesso,  having  order  not 
been  obtained  by  one  or  other  of  these  means,  it  remains  only  to  discharged, 

.,,  ..  iiTPT  upon  mere 

be  observed,  that  the  mere  puttmg  m  an  answer  by  the  deiendant,  putting  in  of 
will  not  be  a  sufficient  ground  for  moving  to  set  it  aside ;  °  and  ^"^'^^r. 
where,  upon  that  ground,  a  motion  was  made  to  discharge  an 
order  for  taking  a  bill  pro  confesso,  it  was  refused  with  costs." 

Nothwithstanding  that,  at  one  time,  there  seems  to  have  been  Upon  insuffi- 
some  doubt  upon  the  subject,"  it  is  now  clearly  settled  that,  for 


cient  answer. 


1  See  ante.  pp.  473,  496.  General,  9  Sim.  325.    For  form  of  notice 

2  Lord  Wellesley  v.  Earl  of  Mornington,  of  motion,  see  Vol.  III. 
cited  Seton,  1256.    For  form  of  order,  see  8  jlrefe,  pp.  180,  498. 

ib.  No.  4;  and  for  form  of  motion  paper,  '  Gee  i'  Cottle,  3  M.  &  C.  180;  and  see 

see  Vol.  III.  Bilton  v.  Bennett,  4  Sim.  17. 

s  Ante,  p.  496;  11  Geo.  IV.  &  1  Will.  '  Ante,  p.  185;  and  see  Alexander  v. 

IV.c.  36,  §§  12, 13.  For  form,  see  Vol.  III.  Osborne,  11  Jur.  444,  L.  C. 

<  Ante,  p.  497;  Brickwood  ».  Harvey,  8  ^  Carter  v.  Torrance,  11  Geo.  654;  Hun- 
Sim.  201;  2  Jur.  297;   Braithwaite'e  Pr.  ter  v.  Bobbins,  21  Ala.   586;   James  v. 
297.    For  form  of  (irder,  see  Seton,  1266,  Cresswicke,  7  Sim.  143. 
No.  4;  and  for  form  of  motion  paper,  see  1°  Williams  v.  Thompson,  2  Bro.  C.  C. 
Vol.  Iir.  280;  1  Cox,  413. 

6  Ante,  p.  497:  Peto  v.  Attorney-Gener-  n  Hawkins  v.  Grooke,  2  P.  Wms.  656;  2 

al,  1  Y.  &  J.  609;    Groom  v.  Attorney-  Eq.  Ca.  Ab.  178,  pi.  i. 
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TAKING  BILLS   PEO   CONFESSO. 


Ch.  XI.  §  1. 


Upon  answer 
by  husband 
alone. 


Where 
amended  bill 
not  answered. 


How  process 
waived. 


Upon  what 
terms  order 
discharged. 


the  purpose  of  having  the  bill  taken  pro  confesso,  an  insufficient 
answer  is  to  be  treated  as  no  answer,  and  that  the  whole  bill  is 
taken  pro  confesso,  in  the  same  manner  as  it  is  where  no  answer 
at  aU  has  been  put  in."^  And  so  also,  where  a  husband  and  wife 
are  defendants,  and  the  husband  puts  in  an  answer  without  his 
wife  joining  in  it,  and  without  an  order  to  warrant  such  a  proceed- 
ing, the  Court  treats  the  answer  as  a  nullity,  and  will  make  an 
order  for  taking  the  bill  pro  confesso?  It  has  likewise  been  held, 
that  where,  after  a  full  answer,  a  bill  has  been  amended,  and  the 
amended  bill  is  not  answered,  the  plaintiff  is  entitled  to  an  order 
to  have  the  bill  taken  pro  confesso  generally : "  and  where  an 
order  was  made  for  the  clerk  in  Court  to  attend  with  the  record  of 
the  bill,  in  order  to  have  it  taken  pro  confesso,  as  to  the  amend- 
ments only,  Lord  Apsley  discharged  the  order :  being  of  opinion, 
that  the  original  and  amended  bills  were  one  record,  and  that 
the  amendments  not  being  answered,  the  record  was  not  an- 
swered.* 

If  the  plaintiff  receives  the  costs  of  the  contempt,  or  accepts  the 
answer,  by  taking  a  copy  of  it  or  otherwise,  or  takes  exceptions  to 
it,  he  will  waive  the  process ;  the  reason  of  which  is,  that  he 
cannot,  after  an  answer  is  actually  filed,  have  a  decree  pro  con- 
fesso vnthout,  in  the  first  instance,  moving  to  take  the  answer 
off  the  file,  which  he  cannot  do  after  any  of  the  above-men- 
tioned acts.' 

But  although  the  mere  gratuitously  putting  in  an  answer  will 
not  be  sufficient  to  discharge  the  order  for  taking  a  bill  pro  con- 
fesso, yet,  wherever  an  order  of  this  nature  has  been  made,  and 
the  defendant  comes  in  upon  any  reasonable  ground  of  indulgence, 
and  pays  the  costs,  the  Court  will  attend  to  his  application,  unless 
the  delay  has  been  extravagantly  long.'    It  is  not,  however,  a 


1  Davis  «.  Davis,  2  Atk.  24  ;  Turner  v. 
Turner,  cited  4  Ves.  619;  Dangerfield  v. 
Claiborne,  3  Hen.  &  M.  17  ;  Caines  v. 
Fisher,  1  John.  Ch.  8 ;  Clason  v.  Morris,  10 
John.  624  ;  Buckingham  v.  Feddicord,  2 
Bland,  447 ;  Mayer  ii.  Tyson,  1  Bland,  560. 
A  bill,  answered  in  part  only,  may  be 
taken  as  confessed  in  other  parts  not  an- 
swered. Weaver  ».  Livingston,  Hopk. 
493;  Pegg  v.  Davis,  2  Blackf.  184. 

2  Biltoii  ».  Bennett,  4  Sim.  17;  Leavitt 
V.  Cruger,  1  Paige,  421;  see  New  York 
Chem.  Co. ».  Flowers,  6  Paige,  654;  Col- 
lard  V.  Smith,  2  Beasley  (N.  J.),  48,  45; 
Allen  «.  Smith,  ib.  45;  ante,  182.  Where 
a  joint  answer  by  hasband  and  wife  is  put 
in,  it  must  be  sworn  to  by  both.  If  not  so 
sworn  to,  and  no  valid  defence  is  set  up 
therein,  it  will,  on  motion,  be  taken  off  the 
files  for  irregularity,  and  the  bill  be  taken 
as  confessed.  New  York  Chem.  Co.  «. 
Flowers,  6  Paige,  654;  Collard  v.  Smith,  2 
Beasley  (N.  J.),  43.    So  where  an  answer 


is  not  signed  by  the  defendant,  although 
an  answer  on  oath  is  waived.  Dennison  v. 
Bassford,^  Paige,  370. 

»  Jopling  V.  Stuart,  4  Ves.  619;  Trust  & 
Fire  Ins.  Co.  «  Jenkins,  8  Paige,  589. 

4  Bacon  v.  Griffith,  4  Ves.  619,  n. 

6  Sidgier  ».  Tyte,  11  Ves.  202;  Coyle  v. 
Alleyne,  16  Beav.  548. 

6  Williams  v.  Thompson,  2  Bro.  C.  C. 
280;  1  Cox,  413  ;  see  Robertson  v.  Miller, 
2  Green  Ch.  451,  463,  454;  Wooster  u. 
Woodhull,  1  John.  Ch.  541  ;  Parker  ». 
Grant,  1  John.  Ch.  630 ;  Emery  v.  Down- 
ing, 2  Beasley  (N.  J.),  69  ;  Oram  v.  Den- 
nison, 2  Beasley  (N.  J.),  438.  But  even 
after  a  decree  pro  confesso,  order  of  refer- 
ence, and  report  of  Jlaster,  the  decree  will 
be  opened,  and  the  defendant  let  in  to  an- 
swer, if  the  equity  of  the  case  requires  such 
relaxation  of  the  rules  of  the  Court.  Wil- 
liamson V.  Sykes,  5  Beasley  (N.  J.),  182. 

By  the  practice  in  New  Jersey,  the  de- 
fendant's application  for  this  purpose,  may 
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matter  of  course  to  discharge  the  order  for  taking  the  bill  pro  con-    Ch.  XI.  §  2. 

fesso ;  and  the  Court,  before  doing  so,  will  require  to  see  the   ' 1 ' 

answer  proposed  to  be  put  in,  in  order  that  it  may  form  a  judg- 
ment as  to  the  propriety  of  it,  and  will  not  put  the  plaintiff  to  the 
perU  of  having  just  such  an  answer  as  the  defendant  shall  think 
proper  to  give.'^ 

If  a  defendant  is  in  custody  for  want  of  his  answer,  and-  is  Submission 
willing  to  submit  to  have  the  bill  taken  pro  confesso  against  him,  {^en  »ro°^ 
he  may  apply  to  the  Court,  upon  motion  with  notice  to  be  served  cmfaao. 
on  the  plaintiff,^  to  be   discharged  out  of  custody ;    and  there- 
upon the  Court  may  order  the  bill  to  be  taken  pro  confesso  against 
such  defendant,  and  may  order  him  to  be  discharged  out  of  cus- 
tody upon  such  terms  as  appear  to*be  just :  unless  it  appears  from 
the  nature  of  the  plaintiff's  case,  or  otherwise  to  the  satisfaction  of 
the  Court,  that  justice  cannot  be  done  to  the  plaintiff  without 
discovery,  or  fiirther  discovery,  from  such  defendant." 


Section  II.  —  Searing,  Decree,  and  /Subsequent  Proceedings. 

The  preliminary  order  having  been  obtained,  the  next  subject  Hearing  of 
for  investigation  is  the  manner  in  which  the  cause  is  heard,  and  '^'^^■ 
the  decree  perfected.* 


be  made  either  by  petition  properly  veri- 
fied, or  upon  motion  sustained  by  affidavit. 
Tbe  former  mode  is  more  usual  and  formal, 
but  either  may  be  resorted  to.  Emery  v. 
Downing,  2  Beasley  (N.  J.),  60. 

1  Heame  v.  Ogilvie,  11  Ves.  77;  Emery 
V.  Downing,  2  Beasley  (N.  J.),  59.  A  de- 
cree pro  confesso  will  not  be  set  aside  to 
allow  a  plea  to  be  filed.  Bank  of  St.  Mary 
V.  St.  John,  25  Ala.  566. 

2  for  form  of  notice  of  motion,  see  Vol. 
III. 

s  Ord.  XXII.  6;  see  also  11  Geo.  IV.  & 
1  Will.  IV.  c.  36,  §  15,  r.  12;  and  for  a 
case  where  the  Court  thought  that  justice 
required  that  discovery  should  be  obtained 
from  the  defendant,  see  Maitland  v.  Rodger, 
14  Sim.  92;  8  Jur.  371. 

*  Under  18th  Equity  Rule  of  the  United 
States  Courts,  after  an  order  that  the  bill 
be  taken  pro  cimfesso^  the  cause  proceeds 
ex  parte,  and  the  matter  of  the  bill  may  be 
decreed  by  the  Court  at  the  next  ensuing 
term  thereof  accordingly,  if  the  same  can 
be  done  without  an  answer,  and  is  proper 
to  be  decreed;  or  the  plaintiff,  if  he  re- 
quires any  discovery  or  answer  to  enable 
him  to  obtain  a  proper  decree,  shall  be  en- 
titled to  process  of  attachment  against  the 
defendant,  to  compel  an  answer ;  and  the  de- 
fendant shall  not,  when  arrested  upon  such 
process,  be  discharged  therefrom,  unless, 
upon  filing  his  answer,  or  otherwise  com- 
plying with  such  order,  as  the  Court  or  a 
judge  thereof  may  direct,  as  to  pleading 


to,  or  fully  answering  the  bill,  within  a 
period  to  be  fixed  by  the  Court  or  judge 
and  undertaking  to  speed  the  same. 

The  bill  being  taken  ^'O  coii/esso  against 
a  defendant  does  not  preclude  him  from 
disputing  the  amount  of  the  plaintiffs 
demand  in  the  Master's  office.  Clayton  v. 
Chichester,  Craw.  &  Dix,  73 ;  Pendleton 
».  Evans,  4  Wash.  C.  C.  391.  But  the 
plaintiff  is  not  in  such  case  bound  to  prove 
the  contract  stated  in  the  bill.  Douglass  v. 
Evans,  1  Tenn.  18.  The  allegations  in 
the  bill  are  thereby  impliedly  admitted, 
and  the  Court  may  decree  thereupon. 
Baltzel  V.  Hall,  1  Litt.  98,  Attorney- 
General  ».  Carver,  12  Ired.  231 ;  Harmon 
V.  Campbell,  30  111.  25.  But  the  neglect 
of  a  defendant  to  answerabill,  upon  which 
a  decree  pro  cmifesso  is  passed,  amounts  to 
an  admission  only  of  the  allegations  in  the 
bill.  Robinson  v.  Townsend,  3  Gill  &  J. 
413.  If  the  charge  in  the  bill  be  not  stated 
with  sufficient  certainty,  the  plaintifi'  can- 
not, even  after  a  decree  pro  confesso,  have 
a  final  decree,  unless  he  establish  his  de- 
mand by  satisfactory  evidence.  Pegg  ■o. 
Davis,  2  Blackf.  281;  see  Flattu.  Judson, 
3  Bluckf.  237;  Atkins  ».  Faulkner,  11 
Iowa  (3  With.),  326.  So  upon  a  bill  taken 
pro  confesso,  and  an  order  of  reference 
thereupon  to  a  Master,  such  allegations  of 
the  bill  as  are  distinct  and  positive  are  to 
be  taken  as  true,  without  proof.  But  not 
such  as  are  indefinite.  Williams  «.  Cor- 
win,  Hopk.  471 ;  Piatt  v.  Judson,  3  Blackf. 
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TAKING   BILLS   PKO   CONTESSO. 


Ch.  XL  §  2. 


Appearance 
of  defendant, 
and  waiver  of 
tfU  objection 
to  the  order. 

Nature  of 
decree  made. 


Bill  may  be 
read  from 
authenticated 
copy,  without 
Record  and 
"Writ  Clerk's 
attendance. 


A  defendant,  against  -whom  an  order  to  take  a  bill  pro  confesso 
is  made,  is  at  liberty  to  appear  at  tbe  hearing  of  the  cause ;  and 
if  he  waives  all  objection  to  the  order,  but  not  otherwise,  he  may 
be  heard  to  argue  the  case  upon  the  merits,  as  stated  in  the  bill.^ 

At  the  hearing  of  the  cause,  the  Court,  upon  reading  the  bill, 
and  taking  it  to  be  true,  will  make  such  decree  as  seems  just ; " 
and  in  the  case  of  any  defendant  who  has  appeared  at  the  hearing, 
and  waived  all  objection  to  the  order  to  take  the  bill  pro  confesso, 
or  against  whom  the  order  has  been  made  after  appearance  by  him- 
self or  his  own  solicitor,  or  upon  notice  served  on  him,  or  after  the 
execution  of  a  writ  of  attachment  against  him,  the  decree  is  to  be 
absolute.* 

Formerly,  it  was  necessary  that  the  Record  itself  should  actually 
be  produced  and  read  in  Court,  and  the  Clerk  of  Records  and 
Writs  attended  in  Court  with  the  record  for  that  pui-pose ;  now, 
however,  the  biU  may  be  read  at  the  hearing  from  a  printed  copy 
(or,  where  amended,  without  a  reprint,  a  p9.rtly  written  and  partly 
printed  copy),  stamped  with  a  proper  stamp,  by  one  of  the  Clerks 
of  Records  and  Writs,  indicating  the  date  of  the  filing  of  such  bill 
(and  of  the  amendment,  when  amended),  without  the  attendance 
of  the  Clerk  of  Records  and  Writs.* 


236;  Atkins  v.  Faulkner,  ubi  supra;  but 
see  Singleton  «.  Gale,  8  Porter,  270 ;  Wil- 
kins  V.  Wilkins,  4  Porter,  245,  where  it  is 
said,  that  before  a  decree  is  pronounced  on 
a  bill  pro  confesso,  the  Court  must  be  satis- 
tied  by  sufficient  evidence,  of  the  justice 
of  the  plaintiff's  demand.  See  also  Levert 
».  Kedwood,  9  Porter,  80.  In  an  anony- 
mous case,  4  Hen.  &  M.  476,  it  was  held, 
that  on  a  bill  taken  pro  confesso,  a  plain- 
tiff cannot  obtain  a  final  decree  with- 
out filing  his  documents,  and  proving  his 
case;  see,  however,  the  qvtei'e  upon  this 
point  in  Coleman  v.  Ljne,  4  Band.  464. 
In  Larkin  v.  Mann,  2  Faige,  27,  it  was 
held,  that  if  a  bill  be  taken  pro  confesso, 
the  proof  of  the  plaintiff's  title  may  be 
made  before  a  Master,  on  reference.  But 
if  an  issue  of  fact  is  joined  in  the  cause, 
the  plaintiff  may  make  the  necessarj' proof 
and  produce  the  abstract  of  the  convey- 
ances, before  tbe  examiner.  In  Pendleton 
v.  Evans,  4  Wash.  C.  C.  391,  it  was  held, 
th»t  if  a  bill,  being  for  the  balance  of  an 
account,  is  taken  pro  confesso,  the  amount 
must  be  referred  to  a  Master.  The  decree 
is  always  nisi.  See  Kobertson  v.  Miller, 
2  Green  Ch.  461;  post,  631,  note. 

Where  a  bill  against  heirs  does  not 
allege,  that  any  estate  has  descended,  tak- 
ing it  pro  confesso  will  not  amount  to  a 
confession  that  any  has.  Carneal  v.  Day, 
2  Litt.  397. 

Where,  to  a  bill  against  resident  and 
non-resident  defendants,  the  resident  de- 
fendants answer,  denying  all  the  equity  of 
the  bill,  and  it  is  taken  jn-ocoii/esso  against 


the  others,  without  proof,  no  decree  can  be 
taken,  even  against  the  latter.  Cunning- 
ham V.  Steele,  1  Litt.  68.  It  a  bill  is  taken 
pro  confesso  against  a  defendant,  who  is 
absent  from  the  State,  he  may,  under 
the  statute  of  New  York,  come  in  after 
the  decree  and  answer  and  defend  the 
suit.  Davoue  v.  Fanning,  4  John.  Ch.  199. 
A  decree  is  erroneous,  if  taken  against 
infants,  by  default,  witiiout  proof,  though 
there  be  a  guardian  ad  litem,  Ma.''sie  v. 
Donaldson,  8  Ohio,  377;  see  Carneitl  v. 
Sthreshley,  1  A.  K.  Marsh.  471;  Chaffins. 
Kimball,  23  HI.  26.  For  forms  of  decree 
when  bill  is  taken  pro  confesso,  see  Brown 
1)  Home,  8  Beav.  610;  l5eton,1128.  No.  1. 
As  to  setting  down  the  cause  tor  hearing, 
see  post,  Chun.  XXIII. 

1  Ord.  XXII.  7;  Gi  eaves  ®.  Greaves,  12 
Beav.  422 ;  and  lor  form  of  decree  in  that 
case,  see  Seton,  1128,  No.  2 ;  see  note  above. 

2  Ord.  XXII.  8.  The  Court  will  only 
make  such  a  decree  as  it  would  have  made, 
if  the  defendant  had  appeared.  Brierly 
V.  Ward,  15  Jur.  277,  V.  C.  K.  B.,  which 
was  a  loreclosure  suit ;  see  Haynes  v.  Ball, 
4  Beav.  103;  Stanley  v.  Bond,  6  Beav. 
421;  Simmonds  v.  Palles,2  Jo.  &Lat.489. 

3  Ord.  XXIL  8;  Grover  &  Baker  Sew- 
ing Machine  Ooinpany  v.  Millard,  8  Jur. 
N.  S.  713,  V.  C.  W.  Notice  of  an  order 
pro  confesso  must  be  given  before  final 
decree.  Wampler  i).  Wolflnger,  18  Md. 
837. 

4  Ord.  13  July,  1861.  No  fee  is  paya- 
ble, on  stamping  the  copy. 
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A  decree,  founded  on  a  bill  taken  pro  confesso,  is  to  be  passed  Ch.  xi.  §  2. 

and  entered  as  other  decrees ;  ^  and  thereupon  an  office  copy  of  it  "■ 1 ' 

must  (unless  the  Court  dispenses  with  service  thereof)  be  served  Service  of 

on  the  defendant  against  whom  the  order  to  take  the  bill  pro  con-  decree; 

fesso  was  made,  or  his  solicitor ;  and  where  the  decree  is  not  abso-  and  notice, 

lute,^  such  defendant,  or  his  solicitor,  is  to  be  at  the  same  time  atoolute' 
served  with  a  notice,  to  the  effect,  that  if  such  defendant  desires 
permission  to  answer  the  plaintiff's  bill,  and  set  aside  the  decree, 
application  for  that  purpose  must  be  made  to  the  Court  within  the 
time  specified  in  the  notice,  or  that,  otherwise,  such  defendant  will 
be  absolutely  excluded  from  making  any  such  application.' 

If  such  notice  is  to  be  served  within  the  jurisdiction  of  the  Court,  time  to  be 

the  time  therein  specified  for  sucli  application  to  be  made  bv  the  ™sertedin 

]10tlC6> 

defendant,  is  three  weeks  after  service  of  such  notice  ;  but  where 
such  notice  is  to  be  served  out  of  the  jurisdiction  of  the  Court, 
such  time  is  to  be  specially  appointed  by  the  Court,  on  the  ex  parte 
application  of  the  plaintiff.^ 

In  pronouncing  the  decree,  the  Court  may,  either  upon  the  case  court  may, 
stated  in  the  bill,  or  upon  that  case,  and  a  petition  presented  by  ?'  the  hear- 
the  plaintiff  for  the  purpose,  as  the  case  may  require,  order  a 
receiver  of  the  real  and  personal  estate  of  the  defendant,  against  receiver  to  be 
whom  the  bill  has  been  ordered  to  be  taken  pro  confesso,  to  be  "PP"'"*^  > 
appointed,  with  the  usual  directions,  or  direct  a  sequestration  of  or  seques- 
such  real  and  personal  estate  to  be  issued,  and  may  (if  it  appears  ''■*''°°' 
to  be  just)  direct  payment  to  be  made  out  of  such  real  or  personal  and  pay- 
estate  of  such  sum  of  money,  as  at  the  hearing,  or  any  subsequent  ""^"'i 
stage  of  the  cause,  the  plaintiff  appears  to  be  entitled  to :  pro- 
vided that,  unless  the  decree  be  absolute,  such  payment  is  not  to  upon  security 
be  directed  without  security  being  given  by  the  plaintiff  for  resti-  tjo^'^if'^ecree 
tution,  in  case  the  Court  afterwards  thinks  fit  to  order  restitution  not  absolute. 
to  be  made.^    But  no  proceeding  is  to  be  taken,  and  no  receiver 
appointed   under  the   decree,   nor  any  sequestrator,   under  any  But  direction 
sequestration  issued  in  pursuance  thereof,  is  to  take  possession  oi,  acted  upon 
or  in  any  manner  intermeddle  with  any  part  of  the  real  or  personal  without 
estate  of  a  defendant,  and  no  other  process  is  to  issue  to  compel 
performance  of  the  decree,  without  leave  of  the  Court,  to  be  ob- 
tained on  motion,  with  notice  served  on  such  defendant,  or  his 
solicitor,  unless  the  Court  dispenses  with  such  service." 

1  Ord.  XXII.  10.  is  kept  in  the  Registrar's  office ;  and  the 

2  Ord.  XXII.  8,  iiiisap.  Decree  against  proper  time  is  inserted  by  the  Registrar  in 
a  bare  trustee  made  absolute  in  the  first  the  order,  in  drawing  it  up.  For  form  of 
instance,  and  service  on  him  dispensed  order,  see  Setm,  1130,  No.  1;  and  for 
with.     Leite  v.  Vioini,  12  W.  K.  897,  M.  R.  forms  of  motion  paper,   and  affidavit  in 

8  Ord.  XXII.  11;  see  ante,  524  and  note.  support,  see  Vol.  III. 
For  form  of  notice,  see  Vol.  III.  5  Qrd.  XXII.  9 ;   see  Lett  ».  Randall,  7 

*  Ord.  XXlI.  12.    A  list  of  times  for  the  Jur.  1076;  Torr».  Torr,  John.  660. 
difl'erent  colonies,  and  foreign  countries,  ^  Ord.  XXII.  13.   The  motion,  of  which 

according  to  their  distance  from  England,  notice  is  to  be  thus  given,  is  not  for  the 
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Kehearing 
on  merits. 


When  decree, 
not  absolute 
at  hearing, 
may  become 
absolute. 


What  suf- 
ficient notice, 
under  Ord. 
XXn.  11. 


Application 
to  dispense 
with  service, 
to  be  made 
after  expira- 
tion of  three 
years. 

Summons  to 
proceed  must 
also  be 
served. 


Any  defendant,  waiving  all  objection  to  the  order  to  take  the 
bill  pro  confesso,  and  submitting  to  pay  such  costs  as  the  Court 
may  direct,  may,  before  enrolment  of  the  decree,  have  the  cause 
reheard,  upon  the  merits  stated  in  the  bill :  the  petition  for  rehear- 
ing being  signed  by  counsel,  as  other  petitions  for  rehearing.^ 

In  cases  where  a  decree  is  not  absolute  under  Rule  8,  the  Court 
may  order  the  same  to  be  made  absolute,  on  the  motion  of  the 
plaintiff,  made, — 

1.  After  the  expiration  of  three  weeks  from  the  service  of  a  copy 
of  the  decree  on  a  defendant,  where  the  decree  has  been  served 
within  the  jurisdiction. 

2.  After  the  expiration  of  the  time  limited  by  the  notice  pro- 
vided for  by  Rule  11,  where  the  decree  has  been  served  without 
the  jurisdiction. 

3.  After  the  expiration  of  three  years  from  the  date  of  the 
decree,  where  a  defendant  has  not  been  served  with  a  copy 
thereof.^ 

And  such  order  may  be  made,  either  on  the  first  hearing  of  such 
motion,  or  on  the  expiration  of  any  further  time  which  the  Court 
may,  on  the  hearing  of  such  motion,  allow  to  the  defendant  for 
presenting  a  petition  for  leave  to  answer  the  bill.' 

Where  a  defendant  was  out  of  the  jurisdiction,  service  of  an 
office  copy  of  the  order,  limiting  the  time  within  which  he  might 
apply  for  leave  to  answer  the  bill,  and  set  aside  the  decree,  was 
held  to  be  a  sufficient  notice  under  the  rule  above  referred  to.* 

The  application  to  the  Court,  to  dispense  with  service  of  the 
decree,  should  be  made  after  the  expiration  of  the  three  years 
mentioned  in  Rule  15.^ 

Where  proceedings  are  to  be  taken  in  Chambers  under  the  de- 
cree, the  defendant  must  be  served  with  the  summons  to  proceed 
upon  the  decree,  as  well  as  with  the  decree ;  and  no  proceedings 
ought  to  be  taken  in  Chambers,  until  the  expiration  of  the  time 
limited  for  setting  aside  the  decree.* 


appointment  of  a  receiver  ( which  may  be 
doue  under  the  decree,  without  notice),  but 
that  the  receiver  may  take  possession. 
Dresser  v.  Morton,  2  Pliil.  286;  and  see 
Brown  «.  Home,  10  Beav.  400,  where  leave 
was  given  to  plaintiff,  under  this  rule,  to 
issue  process  ot  contempt.  Fur  forms  of 
orders  under  this  rule,  see  Seton,  1131, 1132, 
Nos.  3, 4, 6 ;  and  lor  forms  of  notice  of  motion, 
see  Vol.  III. 

1  Ord.  XXII.  14.  And  see  post,  Chap. 
XXXII.,  Sehearingi  and  Appeals. 

2  Ord.  XXII.  15.  This  period  will  not 
be  dispensed  with.  Darlow  e.  Siunock,  1 
W.  M.  164,  V.  C.  K. 

3  for  form  of  order,  see  Seton,  1130,  No. 


2;  and  for  forms  of  motion  paper,  and 
affidavit  in  support,  see  Vol.  III. 

*  I'rilly  B.  Koefe,  16  Beav  83;  16  Jur. 
412. 

6  Vaughaii  o.  Rogers,  11  Beav.  165; 
James  v.  Rice,  5  De  G.,  M.  &  G.  461 ;  18 
Jur.  818.  It  was  dispensed  with  before 
the  expiration  of  the  three  years,  however, 
in  Kemp  ».  Latter,  16  Jur.  770,  M.  K.; 
Benbow  v.  Davies,  12  Beay.  421 ;  and  see 
Brierly  «.  Ward,  16  Jur.  277,  V.  C.  K.  B., 
These  cases  are,  it  is  conceived,  overruled 
by  James  v.  Rice;  and  see  Thurgood  v. 
Cane,  11  W.  R.  297,  M.  R. 

°  Golden  ti.  Newton,  Johns.  720;  and  see 
King  V.  bryant,  8  M.  &  C.  191, 196 ;  2  Jur. 
106. 
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Where  the  decree  is  not  absolute  under  Rule  8,  and  has  not 
been  made  absolute  under  Rule  15,  and  a  defendant  has  a  pase 
upon  merits  not  appearing  in  the  bill,  he  may  apply  to  the  Court 
by  petition,  stating  such  case,  and  submitting  to  such  terms  with 
respect  to  costs  and  otherwise,  as  the  Court  may  think  reasonable, 
for  leave  to  answer  the  bill;  and  the  Court,  if  satisfied  that  such 
case  is  proper  to  be  submitted  to  the  judgment  of  the  Court,  may, 
if  it  thinks  fit,  and  upon  such  terms  as  seem  just,  vacate  the  en- 
rolment (if  any)  of  the  decree,  and  permit  such  defendant  to  answer 
the  bill ;  ^  and  if  permission  be  given  to  put  in  an  answer,  leave 
may  be  given  to  file  a  separate  replication  to  such  answer ;  and 
issue  may  be  joined,  and  witnesses  examined,  and  such  proceedings 
had,  as  if  the  decree  had  not  been  made,  and  no  proceedings  against 
such  defendant  had  been  had  in  the  cause." 

The  rights  and  UabUities  of  any  plaintifi"  or  defendant,  under  a 
decree  made  upon  a  bill  taken ^ro  confesso,  extend  to  the  represent- 
atives of  any  deceased  plaintifi"  or  defendant,  and  to  any  persons 
claiming  under  any  person  who  was  plaintifi"  or  defendant  at  the 
time  when  the  decree  was  pronounced ;  and  with  reference  to  the 
altered  state  of  parties,  and  any  new  interests  acquired,  the  Court 
may,  upon  motion  or  petition,  served  in  such  manner,  and  supported 
by  such  evidence  as,  under  the  circumstances  of  the  case,  the  Court 
deems  sufficient,  permit  any  party,  or  the  representative  of  any 
party,  to  file  such  bill,  or  adopt  such  proceedings  as  the  nature 
and  circumstances  of  the  case  require,  for  the  purpose  of  having 
the  decree  (if  absolute)  duly  executed,-  or  for  the  purpose  of 
having  the  matter  of  the  decree  (if  not  absolute)  duly  considered, 
and  the  rights  of  the  parties  duly  ascertained  and  determined.^ 

The  Act  of  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  is  not,  as  has  been 
before  observed,  repealed  ;  *  and  although  the  general  practice  is, 
in  aU.  cases  where  bills  are  intended  to  be  taken  pro  confesso, 
to  proceed  under  the  General  Orders  which  have  been  above 
referred  to,  yet,  special  cases  may  still  occur  under  the  Act;' 


Ch.  XI.  §  2. 


How  far  rep- 
resentatives 
of  parties 
tound. 


Procedure 
under  11  Geo. 
IV.  &  1  WiU. 
IV.  0.  36: 

is  now 
obsolete. 


1  Under  the  19th  Equity  Rule  of  the 
United  States  Courts,  when  the  bill  is 
taken  ^0  confesso,  the  Court  may  proceed 
to  a  decree  at  the  next  ensuing  term  there- 
of, and  such  decree  rendered  shall  be 
deemed  absolute,  unless  the  Court  shall, 
at  the  same  term,  set  aside  the  same,  or 
enlarge  the  time  for  filing  the  answer,  upon 
cause  shown  upon  motion  and  affidavit  of 
the  defendant.  And  no  such  motion  shall 
be  granted,  unless  upon  the  payment  of 
the  costs  of  the  plaintifi"  in  the  suit  up  to 
that  time,  or  such  part  thereof  as  the  Court 
shall  deem  reasonable,  and  unless  the  de- 
fendant shall  undertake  to  file  his  answer 
within  such  time  as  the  Court  shall  direct, 
and  submit  to  such  other  terms  as  the 
Court  shall  direct,  for  the  purpose  of  speed- 
voii.  I.  34 


ing  the  cause ;  see  Wooster  v.  WoodhuU, 

1  John.  Ch.  539;  Parker  ».  Grant,  IJohn. 
Ch.  630;  Williamson  v.  Sykes,  2  Beasley 
(N.  J.),  182;  Robertson  v.  Miller,  2  Green 
Ch.  4B1;  Emery  ».  Downing,  2  heasley 
(N.  J.),  B9, 60;  Oram  ».  Dennison,  2  Beas- 
ley (N.  J.),  238;  amte,  524,  note. 

2  Ord.  XXII.  16.    In  Inglis  v.  Campbell, 

2  W.  R.  896,  V.  C.  K.,  which  was  a  fore- 
closure suit,  permission  was  given  under 
this  rule^  on  payment  of  the  costs  of  the 
application  and  of  the  suit. 

8  Ord.  XXII.  17. 

<  Ante,  p.  518;  Wilkin  D.  Nainby,  4 
Hare,  476;  10  Jur.  735. 

6  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §§  3-8 
inclusive. 
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Statutory 
time  at  which 
decree 
becomes 
absolute. 


Statute 
applied  only 
to  cases  where 
defendant 
had 
absconded. 


General 
Order  applies 
to  all  cases. 


Statutory 
provision,  aa 
to  bills  for 
discovery, 
where 

defendant  is 
privileged. 


but  they  will  probably  be  so  rare  that  it  is  not  thought  desira- 
ble, .in  the  present  work,  to  refer  to  the  provisions  of  the  Act  ia 
detail. 

It  may  be  observed  that,  under  the  Act,  a  decree  did  not  be- 
come absolute  against  a  defendant  who  was  out  of  the  realm,  or 
had  absconded,  and  had  never  been  served  with  a  copy  of  it,  until 
the  expiration  of  seven  years  from  the  date  of  the  decree ;  ^  where- 
as, under  the  15th  Rule  above  referred  to,  the  Court  may,  in  the 
same  case,  order  the  decree  to  become  absolute,  after  the  expiration 
of  three  years  from  the  date  of  the  decree.^ 

The  provisions  of  the  statute  applied  only  to  cases  where  the 
defendant  absconded  to  avoid  being  served  with  process.'  In 
cases  falUng  within  the  ordinary  course  of  the  Court,  unaffected 
by  the  statute,  a  decree  made,  upon  taking  a  hiLlpro  con/esso,  was 
absolute  in  the  first  instance,  and  no  day  was  given  for  showing 
cause  against  it.*    • 

The  General  Order,  however,  applies,  as  we  have  seen,^  as  well 
to  suits  where  the  defendant  absconds,  as  to  other  cases  where  the 
plaintiff  is  enabled  to  have  his  bill  taken-  pro  con/esso  for  want 
of  answer.  It  introduces,  as  we'  have  seen,"  some  peculiarities 
into  the  manner  of  proceeding  under  a  decree  obtained  by  the  bill 
being  taken  pro  con/esso  /  but,  in  all  other  respects,  a  decree  pro 
con/esso  is  executed  in  the  same  manner  as  a  decree  made  upon  a 
regular  hearing. 

"With  respect  to  bUls  for  discovery,  the  General  Order  does  not 
make  any  distinction  between  such  bills,  and  bills  for  reUef ; '  but 
the  Stat.  11  Geo.  IV.  &  1  WiU.  IV.  c.  36,  gives  an  additional  facility 
iu  obtaining  the  order  to  take  a  bill  for  discovery  pro  con/esso,  as 
against  a  person  having  privilege  of  Parliament :  for,  in  the  case  of  a 
biU  for  relief,  no  order  to  take  the  bUl^o  con/esso  can  be  obtained 
against  a  privileged  defendant,  until  the  writ  of  sequestration 
has  issued ;  but  under  the  13th  section  of  that  Act,  in  the  case  of 
a  bill  for  discovery,  the  Court  may,  upon  the  application  of  the 
plaintiff,  as  soon  as  the  time  for  answering  has  expired,  although 
no  sequestration  has  issued,  order  the  bill  to  be  taken  pro  con/esso, 
unless  the  defendant  shall,  within  eight  days  after  being  served 
with  such  order,  show  good  cause  to  the  contrary.  With  this 
exception,  there  does  not  seem  to  be  any  difference  between  the 
case  of  a  bill  for  discovery  and  one  for  relief,  so  far  as  regards  the 
practice  in  obtaining  an  order  to  take  the  bill  pro  con/esso  /  but 
after  the  preliminary  order  is  obtained,  there  does  not  seem  to  be 


1  11  Geo.  IV.  &  1  Will.  IV.   c.    36, 
§5,8. 

2  Ord.  XXJI.  15. 
8  Ante,  p.  618. 

4  Landon  v  Ready,  1  S.  &  S.  44;  Ogil- 


vie  V.  Heame,  13  Ves.  663;    Knight  v. 
Young,  2  V.  &  B.  184. 

6  AiUe,  p  618. 

«  Ante,  pp.  525-528. 

7  See  Cuines  v.  Fisher,  1  John.  Ch.  8. 
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any  necessity  for  a,  further  hearing  of  the  cause,  unless  it  is  ren-    Ch.  xi.  §  2. 
dered  necessary  by  the  General  Order.*  • r ' 

There  is  a  case  of  Logan  v.  Grants  before  Sir  Thomas  Plumer  Whether  §  13 
V.  C,  by  the  report  of  which  it  would  appear,  that  he  considered  "ppto  to'bm 
that  the  45  Geo.  III.  c.  124,  §  5,'  which  is  identical  in  language  for  relief, 
with  the  13th  section,  just  referred  to,  applied  to  bills  for  relief,  as 
well  as  to  those  for  discovery,  and  that  he  made  an  order  to  take 
a  bill  pro  confesso,  upon  this  construction  of  the  Act.    In  the  case 
before  him,  a  sequestration  had  issued,  so  that  by  the  ordinary 
practice  of  the  Court,  independent  of  the  statute,  the  plaintiff  was 
entitled  to  have  his  bill  taken  pro  confesso :  *  consequently,  there 
was  no  occasion  for  any  decision^upon  the  statute.    The  words  -of 
the  13th  section  seem  clearly  applicable  only  to  bills  for  discovery; 
and  this  is  the  construction  which  was  put,  by  Lord  Eldon,  upon 
the  5th  section  of  the  former  Act,  above  mentioned.* 

After  the  order  has  been  pronounced  for  taking  a  bill  pro  con-  After  order, 
fesso,  the  bill,  or  an  examined  copy  thereof,  is  to  be  taken  and  ''lU  ™ay  ^^ 
read,  in  any  Court  of  Law  or  Equity,  as  evidence  of  the  facts,  dence,  as  an 
matters,  and  things  therein  contained,  in  the  same  manner  as  if  ad^tting 
such  facts,  matters,  and  things,  had  been  admitted  to  be  true,  by  the  facts: 
the  answer  of  the  defendant  put  in  to  such  bUl,^  and  such  bill,  so 
taken  pro  confesso,  is  to  be  received  and  taken  in  evidence  of  such 
and  the  same  facts,  and  on  behalf  of  such  and  so  many  persons,  as 
the  answer  of  the  defendant  to  the  bill  could  and  might  have  been 
read  and  received  in  evidence  of,  in  case  such  answer  had  been 
put  in  by  the  defendant  thereto,  and  had  admitted  the  same  facts, 
matters,  and  circumstances,  as  in  such  bill  stated  and  set  forth ; 
and  in  like  manner,  every  other  bill  of  discovery  taken  pro  coTir- 
fesso,  under  any  of  the  provisions  of  the  Act,  is  to  be  taken  and 
read  in  evidence  of  the  facts,  and  matters,  and  things  therein  con- 
tained, to  the  extent  aforesaid.'    It  may  be  observed,  that  this 
last  provision  for  making  the  bill  evidence,  is  not  confined  to 
privileged  defendants,  but  it  applies  to  all  cases  where  the  bill  is  ^  ^  ^^^g 
taken- joro  confesso  under  the  provisions  of  the  Act.    It  does  not 
seem  that  there  is  any  direct  order  or  statute,  by  which  a  bill 
taken  pro  confesso,  otherwise  than  under  the  Act,  is  made  evidence 
against  the  defendant.' 

1  Ord.  XXII.  6.  taken  as  confessed,  to  require  proof  of  all 

2  1  Mad.  626,  ex  relatione.  or  any  portion  of  the  allegations  in  the 
8  Repealed  byll  Geo  IV.  &  1  Will.  IV.       bill;  bmith«.Trimble,27I11..152;  Steehens 

J..  36  §  1.  V.  Bicknell,  27  111.  444;  or  the  Court  may 

4  Ante,  p.  453.  take  the  allegations  as  confessed,  and  en- 

5  Jones  V,  Davis,  17  Ves.  368.  ter  the  decree  without  proof.    Harmon  v. 

6  See  citafford  v.  Brown,  4  Paige  360;  Campbell,  30  111.  25.  But  it  is  open  to  the 
Atkins »  Faulkner,  11  Iowa  (3  With.), 326;  defendant  on  error  to  show  thnt  the  aver- 
ante  526   note  ments  in  the  bill  do  not  ju-stify  the  decree. 

7  11  Geo.  IV.  &  1  Will.  IV.  c  36,  §  14.  Gault  v.  Hoagland,  25  III.  26B. 

8  See  ante,  526,  note.  But  it  is  disore-  In  all  suits  for  the  foreclosure  or  satis- 
tionary  with  the   Court,  where  a  bill  is  faction  of  a  mortgage,  in  New  Jersey, 
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when  the  plaintiff's  bill  shall  be  ordered  to 
be  taken  as  confessed,  or  the  defendant 
shall  make  default  at  the  hearing,  and  the 
whole  amount  of  the  debt  intended  to  be 
secured  by  the  morteage  shall  have  become 
due,  no  order  of  reference  to  a  Master  to 
ascertain  and  report  the  sum  due  to  the 
plaintiff  shall  be  necessary,  unless  specially 
directed  by  the  Court;  but  a  report  by  a 
Master  bemg  made  of  the  amount  due  upon 
the  mortgage,  the  same,  if  no  cause  is 
shown  to  the  contrary,  shall  be  filed  of 
course,  and  without  any  motion  or  rule  for 
that  purpose,  or  for  confirmation,  and  a 
decree  made  accordingly.  So,  in  all  cases, 
where  the  plaintifi^s  bill  shall  be  taken  as 
confessed  against  the  mortgagor,  and  other 


defendants  claiming  to  be  incumbrancers 
file  their  answer  or  answers  setting  up  said 
incumbrances,  if  the  order  of  priority  shall 
not  appear,  upon  the  face  of  the  pleadings, 
to  be  disputed  by  the  parties,  either  plain- 
tiff or  defendant,  and  the  amounts  respec- 
tively claimed  as  due  do  not  appear  to  be 
denied,  and  a  report  be  made  upon  an 
order  of  reference  to  a  Master,  it  shall  not 
be  necessary  to  enter  a  rule  nisi  to  confirm 
the  report,  or  to  set  the  cause  down  for  a 
hearing  upon  it;  but  a  decree  final  may 
be  entered  thereon,  as  of  course,  upon  the 
coming  in  of  the  Master's  report.  Chan- 
cery Rules  of  New  Jersey,  84,  85,  88 ;  2 
McCarter,  531. 


CHAPTER   XII. 


THE   DEFENCE   TO   A   SUIT. 

Is  the  preceding  chapters,  th^  attention  of  the  reader  has  been  Course  to  be  , 
principally  directed  to  the  case  on  the  part  of  the  plaintiff,  the  defend  a  suit; 
method  of  submitting  it  to  the  Court,  and  the  means  provided  by 
the  practice  of  the  Court  for  compelling  the  defendant  to  submit    I 
himself  to  its  jurisdiction ;  or,  in  case  of  his  refusal,  of  depriving 
him  of  the  benefit  of  his  contumacy,  by  giving  to  the  plaintiff  the 
relief  to  which  the  justice  of  his  case  appears  to  entitle  him.    The 
line  of  conduct  to  be  pursued  by  a  defendant,  who  is  willing  "to 
submit  himself  to  the  authority  of  the  Court,  and  to  abide  its 
decision  upon  the  matter  in  litigation,  will  now  be  considered. 

The  first  step  to  be  taken  by  or  on  behalf  of  a  defendant  who  Entry  of  ap- 
intends  to  defend  the  suit,  is  to  enter  an  appearance  within  the  pearance. 
proper  time,  at  the  office  of  the  Clerks  of  Records  and  Writs.^ 
Unless  the  suit  is  defended  by  the  defendant  in  person,  this  is 
done  by  his  solicitor.     A  special  authority  is  not  necessary  to  General  au- 
enable  a  solicitor  to  undertake  the  business ;  a  general  authority  *^^'^ '°  *■=' 
to  act  as  solicitor  for  his  cUent  is  sufficient :  ^  although  a  soUoitor 
ought  not  to  take  upon  himself  to  enter  an  appearance  for  a  de- 
fendant without  some  authority;  and  where  a  sohcitor,  without 
any  instruction,  had  caused  an  appearance  to  be  entered  for  an 
infant  defendant,  the  appearance  was  ordered  to  be  set  aside,  and 
the  solicitor  to  pay  the  costs.*     The  retainer  need  not  be  in  writ-  Authority 
ing ;  ^  but  if  it  is  not,  and  his  authority  is  afterwards  challenged,  ^^^^  °?*  ^^ 
the  solicitor  runs  a  risk  of  having  to  pay  the  costs,  if  he  have  only 
assertion  to  offer  against  assertion.^ 

The  defendant  will  know  whether  or  not  an  appearance  is  re-  Necessity  for 

Quired,  by  the  copy  of  the  bill  with  which  he  is  served :  if  it  bears  appeara.uce: 
^         ,'     •'  ^  •'  -.        ,  .  ,  ,  ,         howmdi- 

an  mdorsement  commanding  his  appearance,  he  must  appear ;  but  cated. 

if  there  is  no  such  indorsement,  his  appearance  is  not  required.^ 

1  Ord.  I.  35.  V-  C.  K. ;  see  Amer.  Ins.  Co.  v.  Dadley,  9 

2  Wright  V.  Castle,  3  Mer.  12 ;  ante,  p.       Paige,  496. 

307.  «  Lord  v.  Kellett,  2  M.  &  K.  1.    For 

s  Eichards    v.  Dadley,    EoUs,    sittings  form  of  retainer,  see  Vol.  III. 

after  Trinity  Term,  1837;  andseeLeese  v.  5  Wiggins  v.  Peppin,  2  Beav.  403,  405. 

Knight,  8  Jur.  N.  S.  1006;  10  W.  E.  711,  «  See  ante,  p.  ii6,post,  p.  688. 
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ch.  xn. 


Defences 
open  to  de- 
fendant: 

By  answer; 
if  not  inter- 
rogated, not 
bound  to  an- 
swer. 

but  may  put 
in  a  volun- 
tary answer. 


By  demurrer, 
or  plea. 


The  defendant  having  appeared  to  the  bill,  the  next  point  for 
consideration  in  the  ordinary  course  of  the  cause  is,  the  nature  of 
the  defence  to  be  put  in.^  It  was  formerly  incumbent  upon  a  de- 
fendant, unless  he  pleaded  or  demurred  to  the  bill,  to  put  in  an 
answer  of  some  description ;  but  now,  since  the  Chancery  Amend- 
ment Act  of  1852,  unless  interrogatories  are  filed,  and  a  copy  of 
them  duly  served  on  him  or  his  solicitor,  the  defendant  is  not 
obliged  to  put  in  an  answer.''  He  may,  however,  put  one  in,  if  he 
thinks  fit,  even  though  no  interrogatories  are  served  : '  the  answer 
in  such  case  being  called  voluntary.^  The  propriety  of  putting  in 
a  voluntary  answer  depends  upon  the  circumstances  of  each  case ; 
and,  in  general,  where  the  defendant  relies  upon  a  case  which  does 
not  appear  upon  the  bill,  he  should  put  in  a  voluntary  answer.  If 
he  does  not  do  so,  he  will  be  considered  to  have  traversed  the 
case  made  by  the  bill.^  The  defendant  vd.ll  therefore,  in  general 
have  to  see  whether  any  answer  is  called  for  from  him,  and  if  not, 
whether  the  circumstances  of  the  case  require  that  he  should  put 
in  a  voluntary  answer. 

•  It  may,  however,  happen  from  some  cause,  either  apparent  upon 
the  face  of  the  bill  itself,  or  capable  of  being  concisely  submitted 
to  the  Court,  that  the  plaintiff  is  not  entitled  to  the  relief  or  part 
of  the  relief  which  he  has  prayed :  in  such  cases,  the  defendant 
may,  according  as  his  objection  goes  to  the  whole  or  to  part  of  the 
relief,  submit  the  grounds  upon  which  he  considers  the  plaintiff 
not  entitled  to  what  he  seeks,  in  a  concise  form  to  the  Court,  and 
pray  the  judgment  of  the  Court  whether  the  plaintiff  is  entitled  to 
the  relief  prayed  by  his  bill,  to  which  the  defendant  objects. 
This  species  of  defence,  if  the  objection  appears  upon  the  face  of 
the  biU  itself,  is  made  by  Demurrer ;  °  but  if  it  depends  upon  any 
matter  not  in  the  bill,  it  must  be  submitted  to  the  Court  in  the 
form  of  a  Plea!'  If  the  defence  submitted  to  the  Court,  in  either 
of  the  above  forms,  is  admitted,  or  held  upon  argument  to  be  good, 
the  effect  of  it,  if  it  be  a  demurrer,  is  to  put  the  bUl,  or  that  part 
of  it  which  has  been  demurred  to,  out  of  Court ;  or,  if  it  be  a  plea, 
to  limit  the  matter  in  dispute  to  the  question  whether  the  point 
raised  by  it  be  true  or  not :  in  which  case,  if  the  defendant  suc- 
ceeds in  establishing  the  point  raised  by  the  plea,  by  evidence  at 
the  hearing,  the  bill,  so  far  as  it  is  covered  by  the  plea,  will  be 
dismissed.  If  the  demurrer  or  plea  be  held  upon  argument  to  be 
bad,  the  effect  of  the  judgment  of  the  Court,  in  general,  is,  that 
the  defendant  must  defend  the  cause,  and  put  in  an  answer  to  the 


1  In  Massachusetts  "  a  defence  in  Equity 
shall  be  made  by  demurrer,  plea,  or 
answer."    Genl.  Sts.  c.  113,  §  5 ;  see  Story 


Eq.  PI.  §  433  etseq^. 
2  18  &  16  Vic.  c. 


86,  §  12. 


«  lb.  §  18. 

*  See  forms  of  answers.  Vol.  III. 

6  15  &  18  Yio.  c.  86,  §  26. 

8  See  forms  of  demurrer.  Vol.  III. 

'  See  forms  of  plea,  Vol.  III. 
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interrogatories,  if  any  have  been  served :  he  may,  however,  if  his      Ch.  xii. 

first  defence  has  been  by  demurrer,  be  admitted,  under  certain   " v 

circumstances,  to  dispute  the  right  of  the  plaintiff  to  the  relief 
prayed,  by  means  of  a  plea ;  or  by  demurrer  less  extensive  than 
the  first. 

If  the  defendant  thinks  proper  to  relinquish  any  claim  he  may  Bydisclaim- 
have  to  the  property  in  question  in  the  suit,  he  can  do  so  by  put-  ^''' 
ting  in  a  species  of  answer  called  a  Disclaimer ;   by  which  he 
disclaims  all  interest  in  the  matters  in  question  in  the  suit.'' 

1  See  forms  of  disclaimer,  Vol.  III. 


CHAPTER  XIII. 


APPEAEANOE. 


Appearance 
denned: 


Conditional 
appearance. 


Where  entry 
of  appearance 
dispensed 
■wim. 


Appeaeancb  is  the  process  by  -which  a  person,  against  whom  a 
suit  has  been  commenced,  submits  himself  to  the  jurisdiction  of 
the  Court ;  and  he  will  not  be  permitted  to  take  any  step  in  the 
cause  until  an  appearance  has  been  entered  on  his  behalf.^  Even 
if  he  desires  to  object  to  the  regularity  of  the  proceeding  by  which 
the  plaintiif  has  sought  to  compel  his  appearance,  he  must  first 
enter  what  is  called  a  conditional  appearance.^  Where,  however, 
a  defendant  had  appeared  by  counsel  at  the  hearing  of  a  motion, 
and  by  the  order  then  made  all  further  proceedings  were  stayed, 
he  was  allowed  to  apply  to  the  Court  for  the  purpose  of  having 
the  order  carried  into  effect,  without  having  entered  any  appear- 


ance." 

1  Even  if  he  denies  the  jurisdiction  of 
the  Court.  Felkin  v.  Lord  Herbert,  1  Dr. 
&  Sm.  608;  8  Jur.  N.  S.  90.  In  Maine, 
each  defendant  shall  enter  his  appearance 
on  the  docket  on  the  return  day.  And 
upon  proof  of  neglect,  when  there  has 
been  personal  notice,  a  default  may  be  en- 
tered, the  bill  be  taken  as  confessed,  and  a 
decree  be  entered  accordingly.  Rule  4,  of 
Chancery  Practice.  In  Massachusetts, 
"  the  day  of  appearance  shall  be  the  return 
day  of  the  writ  or  subpcma,  when  personal 
service  shall  be  made  on  the  defendant,  or 
he  shall  have  had  personal  notice  of  the 
suit;  or  the  return  day  of  any  order  issued 
under  the  fourth  or  fifth  rule,  when  no 
personal  service  shall  be  made.  And, 
if  the  defendant  shall  not  appear  and 
file  his  answer,  plea,  or  demurrer,  within 
one  month  after  the  day  of  appearance, 
the  plaintiff  may  enter  an  order  to  take 
his  bill  for  confessed;  and  the  matter 
thereof  may  be  decreed  accordingly  unless 
good  cause  be  shown  to  the  contrary." 
Rule  9,  of  the  Rules  of  Practice  in  Chan- 
cery. By  the  17th  Equity  Rule  of  the 
United  States  Courts,  the  appearance  day 
of  the  defendant  shall  be  the  rule  day  to 
which  the  subpcena  is  made  returnable; 
provided,  he  has  been  served  with  the  pro- 
cess twenty  days  before  that  day;  other- 
wise, his  appearance  day  shall  be  the  next 
rule  day  succeeding  the  rule  day  when  the 
process  is  returname.  By  the  16th  rule, 
"  upon  the  return  of  the  smpcma,  as  served 


and  executed  upon  any  defendant,  the 
clerk  shall  enter  the  suit  upon  his  docket 
as  pending  in  the  Court,  and  shall  state 
the  time  of  the  entry." 

A  demurrer  to  the  bill,  signed  by  the 
Attorney-General  of  a  State,  is  a  sufficient 
appearance  by  such  State,  in  a  suit  brought 
against  it.  New  Jersey  v.  New  York, 
6  Peters,  323.  Where  a  defendant  puts  in 
an  answer,  which  is  read  in  Court,  by  con- 
sent of  the  opposite  counsel,  and  ordered 
to  be  filed,  and  a  decretal  order  is  made 
thereon  in  favor  of  the  defendants,  it  is  an 
appearance  on  the  records  of  the  Court. 
Livingston  v.  Gibbons,  4  John.  Ch.  94. 

^  Ante,  pp.  453,  512 ;  Robinson  v.  Nash, 
1  Anst.  76;  Anon.,  3  Atk.  667;  Floyd  v. 
Nangle,  ib.  B69 ;  Mackreth  v.  Nicholson,  19 
Ves.  367;  Bound  v.  Wells,  3  Mad.  434; 
Davidson  v.  Marchioness  of  Hastings,  2 
Keen,  609;  Price  v.  Webb,  2  Hare,  511; 
Johnson  v.  Barnes,  1  De  G.  &  S.  129 ;  11 
Jur.  281;  Lewis  v.  Baldwin,  11  Beav.  164; 
Maclean  v.  Dawson,  4  De  G.  &  J.  160, 152 ; 
6  Jur.  N.  S.  663;  National  Assurance 
Compatiy  v.  Carstairs,  9  Jur.  N.  S.  955, 
M.  E.;  Foley  «.  Maillardet,  1  De  G.,  J.  & 
S.  389;  Hinde,  144;  Braithwaite's  Pr.  821. 
An  appearance  entered  with  the  Record 
and  Writ  Clerk  would  waive  the  irregular- 
ity. Braithwaite's  Pr.  321;  and  anf«,  p. 
512.  For  the  mode  in  which  a  conditional 
appearance  is  entered,  see^o**,  p.  537. 

8  Betts  V.  Barton,  8  Jur.  N.  S.  164,  V. 
C.  W. 
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An  ordinary  appearance  is  entered  in  the  Record  and  "Writ 
Clerks'  Office.^  For  this  purpose,  a  prcecipe  (forms  of  ■which  may- 
be obtained  in  the  office)  must  be  filled  up  with  the  name  of  the 
defendant,  and  underwritten  with  the  name  and  place  of  business 
of  his  solicitor,  and  of  the  agent  of  such  solicitor,  if  any,  or  with 
the  name  and  place  of  residence  of  the  defendant  where  he  enters 
the  appearance  in  person,  and,  in  either  case,  with  the  address  for 
service,  if  any ;  ^  and  such  prcecipe  must  be  left  at  the  seat  of  the 
Record  and  Writ  Clerk  to  whose  division  the  cause  is  attached." 
An  appearance  by  a  defendant  served  within  the  jurisdiction 
should  be  entered  within  eight  days  after  service  of  the  bill ;  it 
will,  however,  be  accepted  at  the  Record  and  Writ  Clerks'  Office 
at  any  time ;  and,  if  before  decree,  without  order.* 

A  conditional  appearance  is  entered  with  the  Registrar*^  For 
this  purpose,  an  order,  giving  leave  to  enter  the  appearance,  is 
necessary.  The  order  is  obtained  on  an  ex  pci/rte  motion  or  on 
petition  of  course  at  the  Rolls ; '  but  the  defendant  must,  by  his 
counsel,  consent  to  submit  to  any  process  which  may  be  issued 
against  him  on  such  appearance.'  The  appearance  is  entered  by 
the  defendant's  solicitor  attending  at  the  entering  seat  in  the  Reg- 
istrars' office,  and  signing  an  entry  in  the  Registrars'  Book.  The 
entry  will  be  made  by  the  entering  clerk,  on  the  order  being  pro- 
duced to  him.*  •  If  the  process  is  discharged  for  irregularity,  the 
order  discharging  the  process  should  also  discharge  the  appearance.' 

When  an  appearance  has  been  entered,  notice  of  it  must  be  given 
on  the  same  day  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he 
acts  in  person,^"  before  two  o'clock  on  Saturday,  and  seven  o'clock 
on  any  other  day :  otherwise,  the  service  will  stand  for  Monday  in 
the  one  case,  and  in  the  other  for  the  next  day.^* 

Where  a  husband  and  wife  are  defendants,  the  husband  should, 


Ch.  xm. 


Ordinary  ap- 
pearance : 
now  entered. 


1  Ord.  I.  35.  By  the  irth  of  the  Equity 
Rules  of  the  United  States  Courts,  the 
appearance  of  the  defendant,  either  per- 
sonally or  by  his  solicitor,  shall  be  entered 
in  the  order  book  on  the  day  thereof  by 
the  clerk. 

2  Ord.  III.  2,  5. 

8  Any  number  of  defendants  may  be 
included  in  one  prcecipe ;  and  the  names 
of  all  the  defendants  so  included  must  be 
set  forth,  notwithstandim?  the  same  so- 
licitor appears  for  all.  Where  a  solicitor 
who  is  himself  a  defendant,  and  defends  in 
person,  is  concerned  for  co-defendants,  the 
appearance  for  himself  must  be  entered  on 
a  separate  praicipe,  unless  he  be  in  the 
same  interest  with  them.  Braithwaite's 
Pr.  325.  The  following  fees  are  payable, 
in  Chancery  fee  fiind  stamps,  impressed  on 
or  affixed  to  the  precipe,  on  entering  an 
appearance.  If  not  more  than  three  de- 
fendants, 7s. ;  if  more  than  three,  and  not 
exceeding  six  defendants,  14s.;  and  the 
same  proportion  for  every  like  number  of 


Conditional 
appearance : 
how  entered, 


defendants.  Regul.  to  Ord.  Sched.  i.  In 
this  computation,  husband  and  wife,  when 
they  appear  jointly,  are  reckoned  as  one 
person.  Braithwaite's  Pr.  325.  For  forms 
of  prcecipe,  see  Vol.  III. 

i  Ord.  X.  3  i  Braithwaite's  Pr.  328 ;  and 
see  Griining  v.  Prioleau,  10  Jur.  N.  S.  60  j 
12  W.  R.  141,  M.  R. ;  33  Beav.  221.  For 
the  practice  as  to  entering  an  appearance 
after  decree,  see  ante,  p.  151;  anApost,  p. 
540. 

^  For  when  a  conditional  appearance 
should  be  entered,  see  ante,  pp.  453,  512, 
587. 

8  For  form  of  motion  paper,  see  Vol.  III. 

'  See  Price  v.  Webb,  2  Hare,  511. 

8  For  forms  of  order  and  entry,  see 
Seton,  1249 ;  and  see  ante,  p.  612. 

9  Johnson  v.  Barnes,  1  De  G.  &  S.  129, 
131 ;  11  Jur.  261.  The  application  to  set 
aside  the  process  is  made  by  motion. 

w  Ord.  III.  9 ;   ante,  pp.  453,  454.    For 
form  of  notice,  see  Vol.  III. 
11  Ord.  XXXVII.  2  J  mte,  p.  465. 


Notice  of  ap- 
pearance. 


Appearance 
by  husband 
and  wife. 
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Ch.  xin. 


Appearance 
by  infants, 
and  persons 
of  unsound 
mind. 

Paupers. 


Appearance 
to  bill  not 
original ; 

and  to  sup- 
plemental 
statement. 


No  appear- 
ance neces- 
sary to  notice 
of  decree. 

Appearance 
to  revivor  and 
supplemental 
orders; 


under  ordinary  circumstances,  appear  for  both;  and  he  will  be 
liable  to  process  of  contempt  for  the  non-appearance  of  his  wife,  as 
well  as  his  own.^  The  wife  may,  however,  in  all  cases,  without  any 
special  order,  enter  an  appearance  for  herself,^  and,  as  we  hare 
seen,  the  plaintiff  is  entitled,  in  some  cases,  to  treat  her  as  &  feme 
sole  in  this  respect.' 

Appearances  are  entered  on  behalf  of  infants,  and  persons  of  un- 
sound mind,  in  their  own  names,  as  in  the  case  of  ordinary  defend- 
ants ;  but  they  cannot  put  in  their  answers,  or  take  any  other  step 
in  the  cause,  until  guardians  ad  litem  have  been  appointed.* 

A  person  intending  to  defend  a  suit  in  forma  pauperis,  usually 
enters  an  appearance,  and  pays  the  fee,  before  he  petitions  for  the 
order  to  defend  in  forma  pauperis  /  but  upon  procuring  an  in- 
dorsement, by  the  proper  officer,  upon  his  petition,  that  the  affidavit 
as  to  poverty  has  been  filed,  he  may  obtain  the  order  before  he 
enters  his  appearance :  in  which  case,  on  production  of  the  order, 
he  may  enter  his  appearance  without  payment  of  the  fee.° 

An  appearance  to  a  bill  not  original  is  subject  to  the  same  regu- 
lations as  an  appearance  to  an  original  bill.' 

In  the  case  of  a  supplemental  statement,'  such  proceedings  by 
way  of  answer,  evidence,  and  otherwise  are  to  be  taken  upon  it  as 
if  it  were  embodied  in  a  supplemental  bill ; '  and,  therefore,  an 
indorsement  requiring  appearance  must  be  made  on  a  supplemental 
statement,  and  an  appearance  entered  thereto." 

No  appearance  is  necessary,  in  the  case  of  a  party  served  with 
notice  of  a  decree,  under  Rule  8  of  the  15  &  16  Yio.  o.  86,  §  42." 

Where  an  order  of  Revivor  or  supplemental  order  has  been  ob- 
tained,^-' the  practice  is  to  require  an  appearance  by  the  defendants 
brought  before  the  Court  by  such  order ;  but  not  to  require  any 
new  appearance  by  the  original  defendants.-'^   This  practice  seems 


1  Where  a  bill  is  filed  against  husband 
and  wife,  the  husband  is  bound  to  enter  a 
joint  appearance,  and  put  in  a  joint  answer 
for  "both.  L  eavitt  v.  Cruger,  1  Paige,  42 1 ; 
see  ante,  182,  note,  624,  note. 

2  Braithwaite's  Pr.  321 ;  Rudge  v.  Wee- 
don,  7  W.  R.  368  (n),  V  C.  K. 

»  See  ante,  pp.  179,  181,  445,  476. 

*  Braithwaite's  Pr.  822;  see  an*e,  pp. 
162,  177;  and  see  Ord.  VII.  3;  Ord.  X.  6; 
Leese  ».  Knight,  8  Jur.  N.  S.  1006;  10  W. 
R.  711,  V.  C-  K.  Infants  can  only  appear 
and  answer  by  their  guardian  appointed 
for  that  purpose.  And  it  is  erroneous  to 
proceed  against  them  till  such  appoint- 
ment. Irons  V.  Crist,  3  A.  K.  Marsh.  143; 
Bradwell  v.  Weeks,  1  John.  Ch.  325.  It 
is  irregular,  after  appointment  of  a  guar- 
dian for  an  infant,  to  talie  the  bill  ^ro 
canfetso  against  him,  for  want  of  an  ap- 
pearance or  of  answer.  Carneal  v.  Sthresh- 
ley,  1  A.  K.  Marsh.  471. 

A  par^  who  takes  a  copy  of  a  bill  filed 


against  him  as  committee  of  a  lunatic, 
and  enters  his  appearance  without  his 
addition  of  committee,  &c.,  cannot  after- 
wards, after  suffering  the  plaintiff  to  go  on 
to  a  final  decree,  object  that  the  su^oma 
was  against  him  individually,  and  not  as 
committee,  &c.  Brasher  v.  Cortlandt,  3 
John.  Ch.  247. 

«  1  Turn.  &  Ven.  512;  Braithwaite's  Pr. 
322,  563.  For  form  of  petition,  see  Vol.  III. 

8  Braithwaite's  Pr.  329. 

'  15  &  16  Vic.  0.  86,  §  53. 

8  Ord.  XXXII.  2. 

9  Braithwaite's  Pr.  81,  331. 
IP  lb.  323;  om(e,  p.  437. 

11  Under  15  &  16  Vic.  c.  86,  §  52;  see 
post,  Chap.  XXXIII.  Hevivor  and  Supple- 
m&nt. 

12  Braithwaite's  Pr.  331,  559;  Seton, 
1171;  Cross*.  Thomas,  16  Beav.  592;  17 
Jur.  336 ;  Forster  v.  Menzies,  17  Jur.  657 ; 
10  Hare  Ap.  36;  16  Beav.  568;  Ward  v. 
Cartwright,  10  Hare  Ap.  78;  17  Jur.  781. 
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scarcely  consistent  with  the  words  of  the  Act ;  ^  and  its  propriety- 
has  been  doubted.'' 

Where  the  plaintiff  amends  his  hill,  he  must,  as  we  have  seen, 
serve  the  defendants  with  a  copy  of  the  amended  bill ;  but  the  de- 
fendants, if  they  have  appeared  to  the  original  bill,  need  not  enter 
any  appearance  to  the  amended  bill :  unless  required  so  to  do  by 
the  indorsement  on  the  amended  bill.° 

Where  a  formal  defendant  is  served  with  a  copy  of  the  bill  under 
the  General  Order,*  he  may  appear  in  common  form,  at  any  time 
within  twelve  days  from  the  service  of  the  copy  of  the  bill  -J  or  he 
may,  within  the  same  time,  enter  a  special  appearance,  for  the 
purpose  of  being,  served  with  notice  of  all  proceedings  in  the  suit." 
After  the  expiration  of  the  twelve*days,  neither  the  common  nor 
special  appearance  can  be  entered,  without  an  order  for  that 
purpose.' 

A  defendant  may,  if  he  has  been  informed  of  a  bill  being  filed 
against  him,  enter  an  appearance,  or  cause  an  appearance  to  be 
entered  for  him,  without  waiting  to  be  served  with  the  copy  of  the 
bill.  This  is  called  appearing  gratis,  and  is  generally  resorted  to 
where  a  plaintiff  has  served  some  only  of  the  defendants  with  the 
bUl,  and  a  defendant  who  is  not  served  wishes  to  make  an  imme- 
diate appUcation  to  the  Court  in  the  cause.^ 

In  Sarkley  v.  I/ord  Reay^  Sir  James  Wigram  V.  C.  decided 
that  a  defendant  against  whom  it  is  prayed  that,  upon  service 
of  a  copy  of  the  bill,  he  may  be  bound  by  the  proceedings 
in  the  cause,  is  entitled  to  appear  gratis,  either  before  or  after 
service. 

A  defendant  may,  Ukewise,  in  certain  cases,  appear  gratis  at.  the 
hearing,  and  consent  to  be  bound  by  the  decree ;  ^^  but  where  a 
person,  not  a  party  to  the  suit,  who  was  interested  in  a  question, 
appeared  by  counsel,  and  submitted  to  be  bound  by  the  decision, 


1  See  16  &  16  Vic.  c.  86,  §  25 ;  but  see 
Hanbury  v.  Ward,  18  Jnr.  222,  V.  C.  S.; 
Hall !).  Eadcliffe,  2  J.  &  H.  765. 

3  See  1  Smith's  Pr.  805. 

s  Cheesborough  e.  Wriaht,  28  Beav.  173 
Barry  v.  Crosskey  (No.  2),  2  J.  &  H.  130 

8  Jur.  N.  S.  114;  Braithwaite's  Pr.  328, 
Braithwaite's  Manual,  159;  and  see  onie, 
pp  446,  533.  Where  defendants  have  not 
answered  the  original  bill,  but  are  called 
upon  by  an  amended  bill  simultaneously 
to  answer  both,  it  is  not  necessary  to  issue 
a  new  subpwna.    Fitzhugh  t).  McPherson, 

9  Gill  &  J.  1-  See  Cunningham  v.  Pell, 
6  Paige,  665;  Longworth  v.  'iaylor,  514. 

i  (ird.  X.  11. 

6  Ord.  X.  14, 16;  ante,  p.  432. 
«  Ord.  X.  15;  ante,  p.  432. 

7  Ord.  X.  16, 16;  and  see  ante,  pp.  432, 
433,  for  the  practice  as  to  entering  a  com- 


mon or  special  appearance,  and  obtaining 
an  order  for  leave  so  to  do. 

8  Fell  V.  Christ's  College,  2  Bro.  C.  C. 
279;  Hume  ®.  Babington,  1  Hogan,  8.  So 
where  the  subpcena  is  irregularly  served,  as 
where  it  is  served  out  of  the  State,  the 
defendant  may  voluntarily  appear.  Dunn 
1-.  Dunn,  4  Paige,  425 ;  see  Seebor  v.  Hess, 
6  Paige,  85.  Where  a  plaintiff  neglects  to 
serve  a  sidipcena  on  a  defendant  in  a  bill 
against  whom  an  injunction  has  been 
granted  affecting  his  rights,  such  defend- 
ant may  appear  voluntarily,  and  appljf  to 
dissolve  the  injunction,  without  waiting 
for  the  service  of  the  mbpana.  Waffle  v. 
Vanderhevden,  8  Paige,  46;  see  Howe  v. 
Willard,  40  Vt.  664. 

8  2  Hare,  309. 

10  Capel  V.  Butler,  2  S.  &  S.  457,  462; 
Sapte  V.  Ward,  1  Coll.  24;  see  form  of 
order,  ib.  26  (n.);  Seton,  3. 


ch.  xm. 
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bills. 
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Appeaiance 
after  decree. 


Appearance, 
by  mistake, 
in  defend- 
ant's name. 


Plaintiff  now 
usually  ap- 
pears for  de- 
fendant, on 
default. 


Appearance, 
by  mistakej 
by  plaintiff 
for  defendant. 


the  Court  held,  that  he  could  not  be  heard  Tvithout  the  consent  of 
the  other  defendants.'' 

After  decree,  an  appearance  cannot  be  entered  by  a  defendant 
except  by  leave  of  the  Court,  on  an  application  by  him  for  liberty 
to  enter  such  appearance,  and  attend  the  proceedings :  the  defend- 
ant submitting  to  be  bound  by  the  decree  and  proceedings  already 
had.  The  application  may  be  made  by  petition  of  course,  if  the 
plaiutiffwill  consent;  and  if  he  will  not,  by  motion  or  summons, 
as  before  explained.^ 

If  an  appearance  has  been  entered  in  the  name  of  a  defendant 
by  mistake,  and  no  proceeding  has  been  subsequently  taken,  such 
appearance  may  be  withdrawn,  at  the  request  of  the  party  whp 
entered  it,  and  with  the  consent  of  the  plaintiif ;  but  if  any  pro- 
ceeding has  been  taken,  a  special  order,  which  may  be  obtained 
either  on  motion,  with  notice,  or  on  summons  at  Chambers,  is 
necessary.  If  it  is  only  desired  to  alter  the  name  of  the  sohcitor 
who  has  entered  the  appearance,  the  common  order  to  change  so- 
Kcitors  is  sufficient.' 

If  the  defendant  does  not  enter  an  appearance  by  himself  or  his 
solicitor  within  the  time  limited  for  that  purpose,  the  plaintiff  may 
enter  an  appearance  for  him;*  and  as  an  attachment  to  compel 
appearance  cannot  now  be  issued  without  a  special  order  of  the 
Court,  and  no  order  will  be  made  for  a  messenger  or  Sergeant-at- 
arms  to  take  the  body  of  a  defendant  for  the  purpose  of  compelling 
his  appearance,^  it  has,  as  we  have  seen,°  become  the  usual  practice 
for  the  plaintiff  to  enter  an  appearance  for  the  defendant,  in  default 
of  such  appearance  being  entered  by  the  defendant. 

An  appearance  which  has,  by  mistake,  been  entered  by  the 
plaintifl^  as  if  concerned  for  a  defendant,  may  be  withdrawn  with 
the  consent  of  the  defendant,  on  the  request  of  the  plaintiff's  so- 
licitor, if  the  application  is  made  before  the  expiration  of  three 
weeks  from  the  service  of  the  copy  of  the  bUl ;  but  if  the  defend- 
ant will  not  consent,  or  the  application  is  made  after  such  three 
weeks,  an  order,  which  may  be  obtained  on  motion  with  notice,  or 
on  summons  at  Chambers,  is  necessary.' 


1  Bozon  V.  Bolland,  1 E.  &  M.  69 ;  Attor- 
ney-General V.  Pearson,  7  Sim.  290 ;  Dy- 
son V.  Morris,  1  Hare,  418;  6  Jur.  297; 
Lewis  «.  Clewes,  10  Hare  Ap.  62 ;  see  also 
ante,  p.  153. 

2  Braithwaite's  Pr.  323;  ante,  p.  153. 
In  Morgan  ».  Day,  V.  C.  S.  in  Chamb.  3 
Feb.,  1865,  a  person  not  a  party  to  the  suit, 
but  claiming  to  be  interested  under  the 
will  of  the  testator,  was,  by  consent,  per- 
mitted to  enter  an  appearance,  and  deiend 
the  suit,  on  consenting  to  be  bound  by  the 
decree,  and  the  proceedings  had  ther&- 
under,  as  if  she  had  originally  been  made 


a  defendant.    For  forms  of  petition,  notice 
of  motion,  and  summons,  see  Yol.  III. 

8  Braithwaite's  Pr.  323,  324;  Martin  v. 
Patching,  H.  838.  For  forms  of  request, 
consent,  notice  of  motion,  and  summons, 
see  Vol.  III. 

4  Ord.  X.  3,  4,  ante,  pp.  460-462. 

5  Ord.  X.  10 ;  Hackwood  v.  Lockerby,  7 
De  G.,  M.  &  G.  238. 

6  Ante,  pp.  460-462. 

■'  Braithwaite's  Pr.  837,  338;  and  Mar- 
tin V.  Patching,  there  cited.  For  forms  of 
request,  consent,  notice  of  motion  and 
summons,  see  Vol.  III. 
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We  have  before  seen,  that  a  defendant,  notwithstanding  an  ap-     Ch.  xm. 

pearance  has  been  entered  for  him,  may  afterwards  appear  for  him-   ■ , > 

self  in  the  ordinary  way :  but  that  such  appearance  is  not  to  affect  After  appear- 
any  proceeding  duly  taken,  or  any  right  acquired  by  the  plaintiff  entered\y  *" 
under  or  after  the  appearance  entered  by  him,  or  prejudice  the  pimitiff  for 
plaintiff's  right  to  be  allowed  the  costs  of  the  first  appearance ;  ^ 
and  it  seems  that,  in  practice,  wherever  an  appearance  for  a  de-  defendant 
fendant  has  been  entered  by  the  plaintifij  such  defendant  must,  fo^hj^f" 
nevertheless,  enter  an  appearance  for  himself,  before  he  can  be  before  he 
allowed  to  defend  the  suit.^  atep  in  the 

cause. 

1  Ord.  X.  9 ;  ante,  p.  470.  on  his  entering  a  conditional  appearance 

2  Ante,  p.  479.  In  Groome  v.  Spome,  with  the  Registrar,  and  undertaking,  by 
M.  B.  1863,  G.  No.  4,  a  motion  by  a  de-  llis  counsel,  to  enter  an  ordinary  appear- 
fendant,  who  had  not  appeared  to  the  bill,  ance ;  which  was  afterwards  entered  ac- 
and  against  whom  the  bill  had  been  taken  cordingly,  upon  the  Registrar's  minute, 
pro  confesso,  to  set  aside  the  proceedings  without  any  formal  order. 

for  irregularity,  was  permitted  to  proceed, 


CHAPTER  XIV. 


DEMUEEEES. 


SECTioif  I. —  The  general  Nature  of  Demurrers. 


Demurrer; 

when 

appropriate. 


Effect  on 
right  to  costs, 
of  neglect  to 
demur. 


Doubtful 
questions  of 
title  not  de- 
termined on 
demurrer. 


"Whenever  any  ground  of  defence  is  apparent  upon  the  bill 
itself,  either  from  the  matter  contained  in  it,  or  from  defect  in  its 
frame,  or  in  the  case  made  by  it,  the  appropriate  mode  of  defence 
is  by  demurrer.^  / 

Demurrers  are  now  of  much  less  frequent  occurrence  than  for- 
merly ;  the  readiness  with  which  the  Court  gives  the  plaintiff  leave 
to  amend  his  bill  rendering  it  inexpedient  to  demur,  in  any  case, 
where  the  defect  in  the  bill  can  be  cured  by  amendment ;  ^  but 
where  the  question  raised  by  the  bUl  can  be  properly  determined 
on  demurrer,  a  defendant,  by  neglecting  to  demur,  injures  his 
position  with  respect  to  the  costs  of  the  suit.  Thus,  bills  dis- 
missed at  the  hearing,  have  often  been  dismissed  without  costs,  on 
the  ground  that  they  might  have  been  demurred  to ; '  or  the 
defendant  has  only  been  allowed  the  same  costs  as  he  would  have 
received  if  he  had  demurred.*  The  defendant  is  not  justified  in 
neglecting  to  demur  to  the  bUl,  because  it  contains  charges  of 
fraud  which  he  is  desirous  of  answering.^ 

The  Court  sometimes  declines  to  decide  a  doubtful  question  of 
title  on  demurrer :  ia  which  case,  the  demurrer  will  be  overruled, 
without  prejudice  to  any  question."    A  demurrer  may  also  be 


1  Ld.  Red.  107 ;  see  Tappan  v.  Evans,  11 
N.  U.  311;  Harris  v.  Thomas,  1  Uen.  & 
M.  18 ;  Alderson  v.  Biggars,  4  Hen.  &  M. 
472;    Mitchell  v.   Lenux,  2  Paige,   280;. 
Brill  V.  Styles,  85  111.  305. 

In  Equity,  a  demurrer  is  only  a  mode 
of  defence  to  a  bill.  It  is  never  resorted  to 
for  the  purpose  of  settling  the  validity  of  a 
plea  or  answer.  Travers  v.  Ross,  1  M'Car- 
ter  (N.  J.),  254;  Raymond  v.  bimonson,  7 
Blaclif.  79 ;  Thomas  v.  Brathear,  4  Monroe, 
66 ;  Cooper  Eq.  I'l.  110 ;  Stone  v.  Moore, 
26  111.  165. 

^  As  to  the  expediency  of  demurring, 
see  Wigram  on  Disc.  158. 

°  Jones  V.  Davids,  4  Euss.  277;  Hill  v. 
Reardou,  2  S.  &  IS.  431,  439;  Uollings- 


worth  V.  Shakeshaft,  14  Beav.  492;  Webb 
®.  England,  29  Beav.  44;  7  Jur.  N.  S.  153; 
Ernest®.  Weiss,  9  Jur.  N.  S.  145;  11  W. 
E.  206,  V.  C.  K. ;  Nesbitt  V.  berridge,  9 
Jur.  N.  S.  1044;  11 W.  K.  446,  M.  R.;  but 
see  Morocco  Company  v.  Fry,  11  Jur.  N. 
S.  76,  78;  13  W.  R.  310,  312,  V.  C.  S. 

*  Godfrey  v.  Tucker,  9  Jur.  N.  S.  1188; 
12  W.  B.  33,  M.  E;  33  Beav.  280. 

6  Nesbitt  V.  Berridge,  ubi  sup. ;  but  see 
S.  0.  before  L.  C,  10  Jur  N.  b.  53 ;  12  W. 
E.  283. 

6  Brownsword  «.  Edwards,  2  Ves.  S. 
243,  247 ;  Mortimer  v.  Hartley,  3  De  (J.  & 
S.  316;  Evans  v.  Evans,  18  Jur.  666, 
L.  JJ.;  Cochrane  v.  Willis,  10  Jur.  N.  S. 
162,  L.  JJ.;  Ld.  Eed.  164,  n.  0>). 
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overruled,  with  liberty  to  the  defendant  to  insist  upon  the  same  Ch.XIV.§i. 

defence  hy  answer,  if  the  allegations  of  the  bill  are  such  that  the   " y ' 

case  ought  not  to  be  decided  without  an  answer  being  put  in.^ 

A  demurrer  has  been  so  termed,  because  the  party  demurring  Origin  of 
demoratur,  or  will  go  no  further :  ^  the  other  party  not  having  '^™' 
shown  sufficient  matter   against  him;   and  it  is  in  substance  an 
allegation  by  a  defendant,  which,  admitting  the  matters  of  fact 
stated  by  the  bill  to  be  true,  shows  that,  as  they  are  therein  set  Nature  of 
forth  they  are  insufficient  for  the  plaintiff  to  proceed  upon,  or  to  ^|'^"<=^  by 
oblige  the  defendant  to  answer ;  or  that,  for  some  reason  apparent 
on  the  face  of  the  bill,  or  because  of  the  omission  of  some  matter 
which  ought  to  be  contained  therein,  or  for  want  of  some  cir- 
cumstance which  ought  to  be  attenflant  thereon,  the  plaintiff  ought 
not  to  be  allowed  to  proceed.    It,  therefore,  demands  judgment  of 
the  Court,  whether  the  defendant  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  plaintiff's  bUl,  or  that  particular  part 
of  it  to  which  the  demurrer  applies.' 

A  demurrer  wiU  lie  wherever  it  is  clear  that,  taking  the  charges  Demurrer 
in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing ;  *  uniegs'it  j'^' 
but  it  must  be  founded  on  this :  that  it  is  an  absolute,  certain,  clear  bill 
and  clear  proposition  that  it  would  be  so;^  for  if  it  is  a  case  of  missed  at  ae 
circumstances,  in  which    a    minute  variation    between   them  as  tearing, 
stated  by  the  bill,  and  those  estabUshed  by  the  evidence,  may 
either  incline  the  Court  to  modify  the  relief  or  to  grant  no  relief 
at  all,  the  Court,  although  it  sees  that  the  granting  the  modified 
reUef  at  the  hearing  will  be  attended  with  considerable  difficulty, 
wUl  not  support  a  demurrer.^    Therefore,  where  a  bill  was  filed 
for  the  specific  performance  of  an  agreement,  and  the  case  turned 
upon  the  point,  whether  the  facts  stated  amounted  to  a  perfect 
agreement,  Lord  Rosslyn  thought  that,  although  the  circumstances, 

1  CoUingwood  v.  Eussell,  13  W.  E.  63,  the  plea,  and  expressly  denying  the  fraud 
L.  JJ. ;  10  Jur.  N.  S-  1062;  Lautour  v.  aud  combination,  and  the  facts  on  which 
Attorney-General,  11  Jur.  N.  S.  48;  13  W.  the  charge  is  founded."  Story  Eq.  PI. 
K.  305,  L.  JJ. ;  Baxendale  v.  Westminturu  §  441  (8d  ed.),  note  (6).  A  similar  rule 
K.  W.  Co.,  8  Jur.  N.  S.  1163,  L.  C.  has  been  adopted  in  Massachusetts.    Eule 

2  3  Bl.  Cora.  314;  Tonilins'  &  Burrill's  10,  of  the  Rules  for  Practice  in  Chancery. 
Law  Diet.  Tit.  "Demurrer;"    Story  Eji.  s  Ld.  Red.  107. 

PI.  §  441.     A  demurrer  is  an  answer  in  ^  Utterson  v.  Mair,  2  Ves.  J.  9B ;  4  Bro. 

law  to  the  bill,  though  not,  in  a  technical  C.  C.  270 ;  Hovenden  v.  Lord  Annesley,  2 

sense,  an  answer  according  to  the  common  Sch.  &  Lef.  607,  638. 

language  ot  practice.     New  Jersey  «  New  ^  Brooke  v.  Hewitt,  3  Ves.  253,  256; 

Tork,  6  Peters,  323.    The  32d  Equity  Rule  Morrison  v.  Morrison,  4  Drew.  315. 

of   the   United    States    Courts,    declares,  8  gee  Story  Eq.  PI.  §§446,  447,  478; 

"  The  defendant  may,  at  any  time  before  Lnb^,  Eq.  PI.  338,  339,  340.    A  demurrer 

the  bill  is  taken  for  confessed,  or  after-  to  a  bill  must  be  founded  on  some  strong 

wards,  with  the  leave  of  the  Court  demur  point  of  law,  which  goes  to  the  absolute 

or  plead  lo  the  whole  bill  or  part  of  it,  and  denial  of  the  relief  sought,  aud  not  on  cir- 

he  may  demur  to  part,  plead  to  part,  and  cumstances  in  which  a  minute  variation 

answer  as  to  the  residue;  but  in  every  case,  may  incline  the  Court  either  to    grant, 

in  which  the  bill  specially  charges  fraud  modify,  or  refuse  the  application.    Ver- 

br  combination,  a  plea  to  such  part  must  planck  v.  Caines,  1  John.  Oh.  68, 
be  accompanied  with  an  answer  fortifying 
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CH.xrv.§i.  as  stated  in  the  bill,  amounted  more  to  a  treaty  than  a  complete 

*■-  ■  Y '   agreement,  the   question  whether   it  was   an  agreement  or  not 

depended  very  much  upon  the  effect  of  the  evidence,  and  therefore 
overruled  the  demurrer.^ 
Demurrer  As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the 

tobe^to^  facts  stated  in  the  bill  to  be  true,  the  plaintiff  is  not  entitled  to 
the  relief  he  seeks,  it  is  held  that,  at  least  for  the  purpose  of  argu- 
ment, all  the  matters  of  fact  which  are  stated  in  the  bill  are 
admitted  by  the  demurrer,^  and  cannot  be  disputed  in  arguing 
the  question  whether  the  defence  thereby  made  be  good  or  not ; 
and  such  admission  extends  to  the  whole  manner  and  form  in 
which  it  is  there  stated.  Upon  this  ground,  where  a  bill  misstated 
a  deed,  by  allegiag  it  to  contain  a  proviso  which  it  <iid  not,  Lord 
Cottenham,  upon  the  argument  of  a  demurrer  to  the  bUl,  refused 
even  though  to  allow  the  defendant's  counsel  to  refer  to  the  deed  itself,  for  the 
contents  of  a  p^^^pose  of  showing  the  incorrectness  of  the  manner  in  which  it 
misstated.  was  set  out :  although  the  bUl  contained  a  reference  "  for  greater 
certainty  as  to  its  contents,  &c.,"  to  the  deed,  as  being  in  the  cus- 
tody of  the  defendants.  His  Lordship  said,  that  to  hold  otherwise 
would  be  to  give  the  -defendants  an  advantage,  depending  upon 
the  accident  of  their  haviag  the  custody  of  the  document  which 
the  bUl  purported  to  set  out,  and  would  in  effect  be  to  decide  the 
question  raised  by  the  demurrer,  upon  matter  which  was  dehors 
the  record.'  In  this  case,  the  object  of  referring  to  the  deed  was 
to  contradict  a  statement  in  the  bill :  and  where  the  object  is  to 
support,  and  not  contradict,  the  plaintiff's  case,  it  appears  that  the 
Court  win  stUl  refuse  to  look  into  the  document.* 
Where  bill  I*  is  ^'Iso  to  be  remarked,  that  where  a  bUl  professes  to  set  out 

professes  to  a  deed  inaccurately,  and  alleges,  as  a  reason  for  so  setting  it  out, 
inaccurately,  that  it  is  in  the  possession  of  the  defendants,  a  demurrer  to  the  bill 
ta ftedefend-  cannot  be  sustained,  although,  according  to  the  terms  of  the  deed, 
ant's  posses-    as  Stated  by  the  plaintiff,  he  can  take  no  title  under  it :  because 

sion,  plaintiff 

1  Brooke  ».  Hewitt,  lAi  sup.;  Heffield  legal  effect,  must  be  taken  to  be  true. 
Waterworks  v.  Yeomans,  L.  J .  2  Ch.  Ap.  York  Manuf.  Co.  v.  Cutts,  18  Maine,  204. 
8  j  but  see  Reeves  v.  Greenwich  Tanning  A  demurrer  is  a  denial  in  form  and  sub- 
Company,  2  H.  &  M.  64.  stance  of  the  plaintifTs  right  to  have  his 

2  E.  I.  Company  D.  Henchman,  1  Ves.  J.  case  considered  in  a  Court  of  Equity,  and 
289;  and  seeNesbittv.  Berridge;  9  Jur.  N.  an  admission  of  all  its  allegations  that  are 
S.  1044;  11  W.  R.  446,  M.  R.;  Story  Eq.  properly  pleaded.  Griffing  «.  Gibb,  2 
Fl.  §  462;   Mills  v.  Brown,  2  Scam.  649;  Black,  D.  S.  619. 

Goble  V.  Andras,  1  Green  Ch.  66 ;  Miles  v.  8  Campbell  v.  Mackay,  1  M.  &  C.  603, 
Anderson,  6  How.  (Miss.)  365;  Green  v.  613;  Cuddon*.  Tite,  1  Giff.  396. 
Robinson,  i6.  80;  Smith  «.  Allen,  1  Haxton  4  Harmer  v.  Gooding,  3  De  G.  &  S.  407, 
(N.  J.),  43;  Wales  e.  Bank  of  Michigan,  410,  411;  18  Jur.  400,  402;  see,  however, 
Uarring.  Ch.  308.  But  it  cannot  supply  Weld  ».  Bonham,  2  S.  &  S.  91 ;  tmd  as  to 
defects  in  substance,  or  cure  a  defective  Acts  of  Parliament,  see  Wilson  v.  Stan- 
statement  of  title.  Mills  v.  Brown,  and  hope,  2  Coll.  629 ;  10  Jur.  421 ;  Apperly  v. 
Goble  1).  Andras,  vM  supra.  Tage,  1  Phil.  779, 785 ;  11  Jur.  271 ;  Bailey 
Where  a  cause  is  argued  upon  a  demur-  v.  Birkenhead  Junction  Railway,  12  Beav. 
rer,  and  plea  in  bar,  the  averments  in  the  433,  443;  14  JUr.  119,  122. 
plea,  for  the  purpose  of  considering  their 
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Ambiguous 
statements 
construed 
adversely  to 
pleader. 

Matters  of 
fact  only 
admitted  by  a 
demurrer; 


and  not  infer- 
ences of  law ; 


the  Court  will  not,  under  such  circumstances,  bind  the  plaintiff  by  Ch.  XIV.  §  i. 

the  statement  he  has  made,  which  he^  alleges  to  be  inaccurate,  and 

which  the  defendant,  therefore,  by  his  demurrer  admits  to  be  so. 

In  a  case  of  this  description,  if  the  defendant  means  that  the  Court 

should  at  once  be  called  upon  to  determine  the  true  construction 

of  the  deed,  he  must  plead  it.^ 

On  a  demurrer,  ambiguous  statements  are  construed  adversely 
to  the  pleader :  but  a  defendant  is  not  entitled  to  press  the  prin- 
ciple so  far,  as  to  draw  any  inference  of  facts  he  pleases  which  may 
happen  to  be  not  iaconsistent  with  the  averments  of  the  bill.^ 

But  although  a  demurrer  confesses  the  matters  stated  in  the  bill 
to  be  true,  such  confession  is  Confined  to  those  matters  which  are 
well  pleaded ;  i.  e.,  matters  of  faft."  It  does  not,  therefore,  ad- 
mit any  matters  of  law  which  are  suggested  in  the  bill,  or  inferred 
from  the  facts  stated ;  *  for,  strictly  speaking,  arguments,  or  infer- 
ences, or  matters  of  law,  ought  not  to  be  stated  in  pleading,^ 
although  there  is  sometimes  occasion  to  make  mention  of  them  for 
the  convenience  or  intelligibility  of  the  matter  of  fact.  Thus, 
in  the  case  of  Campbell  v.  Mctckay,  above  referred  to,  if  the  bill 
had  gone  on,  after  stating  the  alleged  words  of  the  proviso,  to  aver 
a  legal  inference  from  them  which  such  words  did  not  authorize, 
the  demurrer,  although  it  was  held  to  confess  the  existence  in  the 
deed  of  a  proviso,  in  the  words  stated,  as  a  matter  of  fact,  would 
not  have  been  considered  as  admitting  the  inference  of  law  alleged 
to  have  arisen  from  it.  An  inference  of  this  nature  is  called  a 
Repugnancy  /  and  it  is  a  rule  in  pleading  that  a  demurrer  will  not 
admit  matters,  either  of  law  or  of  fact,  which  are  repugnant  to  each 
other.  Thus,  where  a  bill  was  filed  for  a  discovery,  and  for  an 
account  and  delivery  up  of  the  possession  of  land,  on  the  ground 
that  the  plaintiff  could  not  describe  the  land  so  as  to  proceed  at 
Law,  by  reason  of  the  defendants  having  got  possession  of  the 
title-deeds  and  mixed  the  boundaries.  Lord  Rosslyn  allowed  a 
demurrer,  because  the  bill  was  a  mere  ejectment  bill ;  but  he  inti- 
mated that,  even  if  the  bill  had  been  for  a  discovery  only,  it  could 
not  have  been  sustained :  because  the  averment,  that  the  plaintiff 
could  not  ascertain  the  lands,  was  contrary  to  the  facts  disclosed 
in  the  biU,  in  which  the  lands  were  sufficiently  described.^    And 

1  Wright  V.  Plumptree,  3  Mad.  481, 490. 

2  Simpson  «.  Fogo,  1  J.  &  H.  18 ;  6  Jur. 
N.  S.  949. 

3  Ford  «.  Peering,  1  Ves.  J.  72,  78; 
Commercial  Bank  of  Manchester  v.  Buck- 
ner,  20  How.  U.  S.  108 ;  Paterson's  H.  R. 
R.  R.  Co.  1).  Jersey  City,  1  Stookt.  (N.  J.) 
434;  see  Story  Eq.  PI.  §  462;  Mills  ». 
Brown,  2  Scam.  549;  Goble  v.  Andras,  1 
Green  Ch.  66 ;  Niles  v.  Anderson,  5  How. 
(Miss.),  365;   Baker  «.  Booker,  6  Price, 


or  matters 
which  are 
repugnant,' 
whether  of 
fact  or  law. 


381;  Redmond  v.  Diokerson,  1  Stockt. 
(N.  J.)  507;  Lea  v.  Robeson,  12  Gray, 
280. 

*  Lea  V.  Robeson,  12  Gray,  280 ;  Story 
Eq.  PI.  §462;  Bryan  v.  Spruill,  4  Jones 
Eq.  (N.  C.)  27;  Dike  v.  Greene,  4  R.  L 
285. 

6  Merrill  v.  Plainfield,  45  N.  H.  126; 
March  v.  Concord  Eailroad,  29  N.  H.  33 ; 
Wootten  V.  Burch,  2  Md.  Ch.  Deo.  190. 

6  Loker  v.  RoUe,  3  Ves.  4,  7. 
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SO,  where  a  record  is  pleaded,  it  has  been  held,  that  a  demurrer  is 
never  a  confession  of  a  thing  stated  in  the  bill,  repugnant  to  the 
record.^ 

It  may  be  noticed  here,  that  there  are  some  facts  of  which  the 
Court  is  said  to  take  judicial  notice :  thus,  it  recognizes  foreign 
States;  and  when  facts  are  averred  in  a  bill  which- are  contrary 
to  any  fact  of  which  the  Court  takes  judicial  notice,  the  Court  will 
not  pay  any  attention  to  the  averment.  Thus,  where,  in  order  to 
prevent  a  demurrer,  it  was  falsely  alleged  in  the  bill  that  a  revolted 
colony  of  Spain  had  been  recognized  by  Great  Britain  as  an  inde- 
pendent State,  Sir  Lancelot  Shadwell  V.  C,  upon  the  argument  of 
a  demurrer  to  the  bill,  held,  that  the  fact  averred  was  one  which 
the  Court  was  bound  to  take  notice  of  as  being  false,  and  that  he 
must,  therefore,  take  it  just  as  if  there  had  been  no  such  averment 
on  the  record.^  It  is  to  be  observed,  that  besides  the  rec- 
ognition of  foreign  States,  the  Court  will  also  take  judicial  or 
official  notice  of  a  war  in  which  this  country  is  engaged ;  but  not 
of  a  war  between  foreign  countries.'  The  Court  is  also  bound  to 
notice  the  time  of  the  Queen's  accession,  her  proclamations,  and 
privileges;  time  and  place  of  holding  Parliaments,  the  time  of 
sessions  and  prorogation,  and  the  usual  course  of  proceedings ;  the 
Ecclesiastical,  Civil,  and  Maritime  Laws ;  the  customary  course  of 
descent,  in  Gavelkind  and  Borough  English  tenures ;  *  the  course 
of  the  Almanac;^  the  division  of  England  into  counties,  prov- 
inces, and  dioceses ; "  the  meaning  of  English  words '  and  terms 
of  art,  even  when  only  local  in  their  use ;  legal  weights  and  meas- 
ures, and  the  ordinary  measurement  of  time ;  the  existence  and 
course  of  proceeding  of  the  Superior  Courts  at  Westminster,  and 
the  other  Courts  of  General  Jurisdiction : '  such  as  the  Courts  of 
the  counties  palatine,  &c. ;  and  the  privileges  of  its  own  officers.' 
It  follows,  therefore,  from  the  principle  before  laid  down,  that 
where  a  bill  avers  any  fact  in  opposition  to  what  the  Court  is  so 
officially  bound  to  notice,  such  averment  will,  in  arguing  a 
demurrer  to  the  bill,  be  considered  as  a  nullity." 

1  Arundel  v.  Arundel,  Cro.  Jao.  12; 
Com.  Dig.  Pleader,  Q.  6;  Green  v.  Dodge, 
6  Hare,  80;  Mortimer  v.  Fraser,  30  Jan. 
1837,  reported  upon  another  point,  2  M.  & 
C.  173. 

^  Taylor  v.  Barclay,  2  Sim.  213,  220, 
anJe,  p.  18, 19. 

8  bolder  D.  Lord  Huntingfield,  11  Ves. 
292,  ante,  p.  64. 

*  Crosby  «.  Hetherington,  i  Man.  &  Gr. 
946. 

«  Mayor  of  Guildford  v.  Clark,  2  Vent. 
247. 

6  Courts  ex  officio  take  notice  of  the 
civil  divisions  of  the  State  created  by  pub- 
lic laws,  as  counties  and  towns,  and  of  its 


great  geographical  features,  as  its  lar^a 
lakes,  rivers,  and  mountains.    """"  """ 


The  Wiu- 


nipiseogee  Lake  Co.  v.  Young,  40  N.  H. 
420.  But  not  the  local  situation,  and  dis- 
tance of  different  places  in  a  county  from 
each  other.  Deybel's  case,  4  B.  &  Aid.  243. 

7  Commonwealth  v.  Kneeland,  20  Pick. 
239. 

8  Newell  V.  Newton,  10  Pick.  470; 
Hawkes  v.  Kennebeck,  7  Mass.  461;  Rip- 
ley V.  Warren,  2  Pick.  692;  Despau  v. 
Swindler,  3  Martin  (N.  S.),  706;  Jones  v. 
Gale,  4  Martin,  636 ;  Woods  v.  Fitz,  10 
Martin,  196. 

9  Taylor  on  Evid.  Chap.  IL;  Stephen 
on  PI.  269 ;  and  see  1  Chitty  on  Pi.  236  et 
seq,,  where  further  information  on  the  sub- 
ject is  to  be  found;  see  also  1  Greenl. Evi- 
dence, §§46;  Story  Eq.  PI.  §  24. 

1"  Courts  will  not,  ex  officio,  take  no- 
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CH.XIV.  §2. 


Section  II.  —  The  different  Grounds  of  Demurrer. 


A  demurrer  may  be  either  to  the  relief  prayed,  or,  if  discovery  to  the  relief 
is  sought,  to  the  discovery  only,  or  to  both.  If  the  demurrer  is  ™ '°  "'^ 
good  to  the  relief,  it  will  be  so  to  the  discovery  ;i  if,  therefore, 
a  plaintiff  is  entitled  to,  the  discovery  alone,  and  goes  on  to  pray 
relief,  a  general  demurrer  to  the  whole  bill  will  be  good ;  ^  and, 
for  the  purposes  of  a  demurrer,  a  prayer  for  general  relief  renders 
the  bUl  a  bill  for  relief.'     A  prayer  will  not,  however,  convert  a  What  consti- 


tioe  of  foreign  laws,  and  consequently 
they  must,  when  material,  be  stated  in 
pleading.  Campian  v.  Kille,  1  McCarter 
(N.  J.),  229.    . 

1  Ld.  Red.  183;  Loiter  v.  Rolle,  3  Ves. 
,4,  7;  Ryves  v.  Kyves.  ib.  343,  347;  Muo- 
kleston  v.  Brown,  6  Ves.  63;  Barker  v. 
Dacie,  ib.  686  j  Hodgltin  v.  Longden,  8  Ves. 
3;  Williams  v.  Steward,  3  Mer.  502;  Gor-  ■ 
don  V.  Simpkinson,  11  Ves.  509;  Speer  v. 
Crawter,  17  Ves.  216;  Evan  v.  Corpora- 
tion of  Avon,  29  Beav.  144. 

2  Price  V.  Jame<i,  2  Bro.  C.  C.  319;  Col- 
lis  V.  Swayne,  4  Bro.  C.  C.  480 ;  Albretoht 
1).  Sussman,  2  V.  &  B.  328;  see  Miller  v. 
Ford,  1  Saxton  (N".  J.),  360;  Coombs  v. 
Warren,  17  Maine,  404;  Sauza  v.  Belcher, 
3  Edw.  Ch.  117.  It  is  said  by  Mr.  Justice 
Story,  in  note  to  Story  Eq.  PI.  §  412,  re- 
marking on  the  rule  in  the  text,  tliat  "  the 
rule  formerly  adopted  in  Kngland  was  dif- 
ferent. It  was,  that  if  a  bill  was  for  dis- 
covery and  relief,  and  it  was  good  for 
discovery  only,  a  general  demurrer  to  the 
whole  bill  was  bad ;  for  though  the  party 
was  not  entitled  to  relief,  lie  was  not  to  be 
prejudiced  for  having  asked  too  much." 
To  this  he  cites,  Brandon  v.  Sands,  2  Ves. 
.1.  514;  Suiter?;.  Sciirborough,  9  Ves.  75; 
Attorney-General  v.  Brown,  1  Swanst. 
294;  Mitford  Eq.  PI.  by  Jeremy,  183,  184. 
"  In  New  York,"  the  same  learned  author 
adds,  "  the  old  English  rule  is  adhered  to; 
and  indeed  it  has  much  to  commend  it." 
See  Laight  v.  Morgan,  1  John.  Cases,  429; 
S.  C.  2  Caines's  Ca.  in  Error,  344;  LeRoy 
V.  Veeder,  1  John.  Cases,  423;  Le  Roy  v. 
Servis,  1  Caines's  Ca.  in  Error,  1 ;  S.  C. 
2  Caines's  Ca.  in  Error,  175;  XCimberly  v 
Sells,  4  John.  Ch.  467 ;  Livingston  v.  Liv- 
ingston, 4  John.  Ch.  496;  Higginbotham 
».  Burnet,  5  John.  Ch.  184.  The  proper 
course  is  held,  in  New  York,  to  be,  to  de- 
mur to  the  relief  and  to  answer  to  the  dis- 
covery. Higginbotham  v.  Burnet,  6  John. 
Ch.  184.  '1  he  same  doctrine  was  affirmed 
in  the  Supreme  Court  of  the  United  States 
in  Livingston  v.  Story,  9  Peters,  832,  658, 
where  Mr.  Justice  Thompson  said,  "  And 
if  any  part  of  the  bill  is  good,  and  entitles 
the  plaintiff  either  to  relief  or  to  discovery, 
a  demurrer  to  the  whole  bill  cannot  be 
sustained.  It  is  an  established  and  uni- 
versal rule  of  pleading  in  Chancery,  that 
a  defendant  may  meet  the  plaintiff 's  bill 


by  several  modes  of  defence.  He  may 
demur,  answer,  and  plead  to  different 
t)arts  of  the  bill;  so  that  if  a  bill  for  dis- 
cover}' and  relief  contains  proper  matter 
for  the  one  and  not  for  the  other,  the  de- 
fendant should  answer  the  proper,  and 
demur  to  the  improper,  matter.  But  if  he 
demurs  to  the  whole  bill,  the  demurrer 
must  be  overruled;  "  see^osi,  584.  So  in 
Wright  V.  Dame,  1  Met.  241,  Mr.  Justice 
Putnam,  delivering  the  opinion  of  the 
Court,  said,  "  We  adopt  the  old  rule  of 
pleading  in  Equity,  that  on  a  general  de- 
murrer to  the  whole  bill,  if  there  is  any 
part,  either  as  to  the  relief  or  discovery,  to 
which  the  defendant  ought  to  put  in  an 
answer,  the  demurrer,  being  entire,  ought 
to  be  overruled."  And  he  cites,  1  Harri- 
son Ch.  Pr.  (7th  ed.)  414;  see  Higgin- 
botham V.  Burnet,  5  John.  Ch.  186;  Co- 
nant  v.  Warren,  6  Gray,  562 ;  Brockway 
V.  Copp,  3  Paige,  539 ;  Sikes  ».  Truitt,  4 
Jones  Eq.  (N.  C.)  361;  Atwill  v.  Ferrett, 
2  Blatch.  C.  C.  39;  Metier  v.  Metier,  3  C. 
E.  Green  (N.  J.),  270;  Metier  v.  Metier,  4 
C.  E.  Green  (N.  J  ),  457;  Banta  v.  Moore, 
2  McCarter  (N.J),  97;  Miller  v.  Ford, 
Saxton  (N.  J.),  365;  Holmes  «.  Holmes,  36 
Vt,  525,  537.  "  The  defendant  should  an- 
swer as  to  the  discovery,  and  demur  as  to 
the  relief."  Laight  v.  Morgan,  1  John. 
Cases,  434.  But  where  a  bill  seeks  gen- 
eral and  special  relief,  and  also  discovery, 
and  relief  is  the  principal  object,  and  dis- 
covery is  sought  merely  as  incidental  to 
the  relief,  if  the  plaintiff  shows  no  title  to 
the  relief  sought,  a  demurrer  lies  to  the 
whole  bill.  Poole  u.  Lloyd,  5  Met.  525; 
see  Mitchell  v.  Green,  10  Met.  101 ;  Walker 
V.  Locke,  5  Cush.  90,  93 ;  but  see  Holmes 
V.  Holmes,  36  Vt.  526,  537.  A  defendant 
cannot  plead  or  answer,  and  demur  both, 
to  the  whole  bill  or  to  the  same  part  of 
a  bill.  Clark  v.  Phelps,  6  John.  Ch.  214; 
Beauchamp  v.  Gibbs,  1  Bibb,  481 ;  Rob- 
ertson V.  Bingly,  1  M'Cord  Ch.  352;  see 
post,  589,  n.  8. 

8  Angell'  V.  Westoombe,  6  Sim.  30; 
Ambury  v.  Jones,  Younge,  199 ;  James  «. 
Herriott,  6  Sim.  428;  Rose  v.  Gannel,  3 
Atk.  439;  Baker  v.  Bramah,  7  Sim.  17; 
Southeastern  Railway  Company  v.  Sub- 
marine Telegraph  Company,  16  Beav.  429; 
17  Jur.  1044;  and  Siepost,  Chap.  XXXIV. 
§  2,  Bills  of  Disanery. 
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_  Defendant 
'may  demur  to 
relief,  without 
demurring  to 
discovery ; 


But  cannot 
demur  to 
discovery, 
without 
demurring  to 
relief ; 


Bxceptions  to 
the  rule. 


bill  into  one  for  relief,  if  it  merely  prays  for  the  equitable  assist- 
ance of  the  Court,  consequential  upon  the  prayer  for  discovery  :  ^ 
such  as,  a  writ  of  injunction,  or  a  commission  to  examine  wit- 
nesses abroad,''  or  that  the  testimony  of  witnesses  may  be 
perpetuated,'  or  that  defendant  may  set  forth  a  list  of  deeds.* 

Notwithstanding  the  general  rule,  that  if  the  relief  prayed  is 
unnecessary  or  improper,  the  defendant  may  cover  himself  by  a 
general  demurrer,  yet  this  will  not  preclude  the  defendant,  in  cases 
where,  if  the  bill  had  been  for  a  discovery  only,  there  would  have 
been  a  right  to  such  discovery,  from  demurring  to  the  relief  only, 
and  answering  as  to  the  discovery,  or,  in  other  words,  giving  the 
discovery  required.* 

The  converse  of  this  proposition,  however,  will  not  equally  hold: 
for  it  has  been  determined,  that  where  a  biU  prays  relief  as  well 
as  discovery,  the  defendant  canno^i  demur  to  the  discovery  and 
answer  to  the  relief:  for  then  he  does  not  demur  to  the  thing  re- 
quired, but  to  the  means  by  which  it  is  to  be  obtained." 

There  are,  however,  some  exceptions  to  the  last-mentioned  rule : 
as  where  the  discovery  sought  would  subject  the  defendant  to 
punishment,  or  to  a  penalty,  or  forfeiture ;  or  is  immaterial  to  the 
relief  prayed;  or  is  of  matters  which  have  been  communicated 
under  the  seal  of  professional  confidence ;  or  which  relate  entirely 


1  A  hiere  bill  of  discovery  cannot  prop- 
erly pray  for  relief.  Where  upon  the  facts 
stated,  the  relief  prayed  for  by  the  bill  is 
proper,  the  bill  is  something;  more  than  a 
mere  bill  of  discovery.  Where  the  bill  is 
for  discovery  merely,  as  distinguished 
from  a  bill  of  discovery  and  relief,  an  in- 
iunction  to  stay  proceedings  in  a  suit  at 
Xaw  for  which  the  discovery  is  sought, 
must,  according  to  the  practice  in  New 
Jersey,  be  dissolved,  the  Court  of  Chan- 
cery in  that  State  never  having  adopted 
the  principle,  that  because  its  jurisdiction 
has  once  rightfully  attached,  it  will  retain 
the  cause,  as  a  matter  of  right,  for  the 
purposes  of  complete  relief.  Little  v. 
Cooper,  2  Stockt.  (N.  J.)  273;  Brown  v. 
Edsall,  1  Stockt.  (N.  J.)  266;  see  Pool 
V.  Lloyd,  5  Met.  525. 

But  in  Holmes  v.  Holmes,  36  Vt.  525, 
637,  Poland  C.  J.  said,  "  The  rule,  as 
we  understand  it,  is,  that  when  a  bill  is 
brought  seeking  both  discovery  and  relief, 
and  material  discovery  is  elicited,  the 
Court  will  proceed  to  grant  the  proper  re- 
lief, and  will  not  turn  the  plaintiff  around 
to  seek  relief  at  Law,  even  if  the  relief 
were  such  as  a  Court  of  Law  might  grant. 
It  may  not  be  universally  true  that  obtain- 
ing discovery  will  give  a  Court  of  Equity 
jurisdiction  to  grant  relief,  but  this  is  the 
general  rnle."  And  in  many  cases  it  has 
been  held,  that  where  a  party  has  a  just 
title  to  come  into  Equity  for  a  discovery, 
and  obtains  it,  the  Court  will  go  on  and 


give  him  the  proper  relief;  and  not  turn 
him  round  to  the  expenses  and  inconven- 
iences of  a  donbtfal  suit  at  Law.  See  a  full 
discussion  of  this  subject,  and  a  citation 
of  the  authorities,  1  Story  Eq.  Jur.  §  64  i 
et  sea.' 

2  Brandon  v.  Sands,  2  Ves.  J.  514; 
Noble  V.  Garland,  19  Ves.  376;  Lousada 
V.  Templer,  2  Kuss.  661;  King  v,  Allen,  4 
Mad.  247;  see  also  Duke  of  Dorset  v. 
Girdler,  Prec.  in  Ch.  532. 

8  Hall  V.  Hoddesdon,  2  P.  Wms.  162; 
Taughan  v.  Fitzgerald,  1  Sch.  &  Lef.  316; 
Hose  1).  Gannell,  3  Atk.  439. 

*  Crow  V.  Tyrell,  2  Mad.  397,  408. 

6  Hodgkin  v.  Longden,  8  Ves.  2;  Todd 
V.  Gee,  17  Ves.  273;  see  Story  Eq.  PI. 
§  312  and  cases  in  note ;  Brownell  b.  Cur- 
tis, 10  Paige,  214. 

^  8  Morgan  v.  Harris,  2  Bro.  C.  C.  121, 
124;  Story  Eq.  PI.  §  312,  in  note,  §§  441, 
546;  BrowneU  V.  Curtis,  10  Piiige,  214; 
ante,  B47  note.  It  has  been  suggested  that 
this  rule  may  possibly,  in  some  oases,  be 
affected  by  Order  XIV.  8;  that  "no  de- 
murrer or  plea  shall  be  held  bad,  and  over- 
ruled upon  argument,  only  because  such 
demurrer  or  plea  does  not  cover  so  much 
of  the  bill  as  it  might  by  Law  have  ex- 
tended to."  But  see  Dell  v.  Hale,  2  Y.  & 
C.  C.  C.  1;  6>  Jur.  986;  and  post,  p.  584. 
This  rule  has  been  adopted  by  the  Su- 
preme Court  of  the  United  States.  Equity 
Rule,  38;  Story  Eq.  PI.  §  443. 
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to  the  defendant's  title,  and  not  to  that  of  the  plaintiif.    In  cases  of  Cs.  xrv.  §  a. 

this  nature,  the  Court  will  allow  a  defendant  to  protect  himself  by   ' 1    -• 

demurrer  fi-om  the  particular  discovery  sought :  though  it  will  not 
protect  him  from  the  reUef  prayed,  if  the  plaintiff's  title  to  it  can 
be  established  by  other  means  than  the  discovery  of  the  defendant 
himself.  Thus,  in  a  bill  to  inquire  into  the  reality  of  deeds,  on  a 
suggestion  of  forgery,  the  Court  has  entertained  jurisdiction  of  the 
cause,  though  it  does  not  oblige  the  party  to  a  discovery,  and 
has  directed  an  issue  to  try  whether  the  deeds  were  forged  or 
not.i 

It  is  proposed  now  to  consider :  first,  the  grounds  of  demurrer  to 
the  reUef;  and  then  those  of  demurrer  to  the  discovery  only. 

Demurrers  to  the  relief  may  be*either :  To  the  jurisdiction ;  the  Different 
person ;  or  the  matter  of  the  bill,  either  in  its  substance  or  form.       S^CTerto 

Demurrers  to  the  jurisdiction  are  either  on  the  ground :  I.  That  relief, 
the  case  made  by  the  bill  does  not  come  within  the  description  of  ?".%  .     ■ 

,.,„  -_.  ,  „,^..  lunsdiction : 

cases  m  which  a  Court  of  Jiquity  assumes  the  power  of  decision ; 
or,  II.  That  the  subject-matter  is  within  the  jurisdiction  of  some 
other  Court.'' 

I.  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and  i.  Because 
not  strictly  within  its  object,  to  attempt  to  point  out  the  cases  in  ^th^g^^t*ia 
which  a  demurrer  will  hold  to  a  bill,  on  the  ground  that  the  case  not  within 
made  by  it  does  not  come  within  the  ordinary  cases  for  relief  in  a  tion'rf'a  "' 
Court  of  Equity.     It  is  sufficient  to  direct  the  reader's  attention  to  Court  of 
the  admirable  statement  of  the  general  objects  of  the  jurisdiction 
of  a  Court  of  Equity,  which  is  to  be  found  in  Lord  Redesdale's 
Treatise  upon  Pleading ; "  and  to  observe,  that  if  the  case  made 
by  the  bill  appears  to  be  one  on  which  the  jurisdiction  of  the  Court 
does  not  arise,  a  demurrer  wiU  hold.*    And  it  is  to  be  observed,  where  defect 
that  a  demurrer  will  hold  equally,  where  the  defect  arises  from  the  ^o^,^^„ 
omission  of  matter  which  ought  to  be  contained  in  the  bill,  or  of  of  a  necessary 
some  circumstance  which  ought  to  be  attendant  thereon  for  the  stance; 

1  Per  Lord  Hardwicke  in  Brownsword  Equity  sets  forth  various  claims,  and  the 
t).  Edwards,  2  Ves.  S.  246 ;  Attorney-Gen-  defendant  files  a  general  demurrer,  the  de- 
eral «.  Sudell,  Preo.  in  Ch.  214.  murrer  will  be  overruled  if  any  of  the 

2  A.  demurrer  for  want  of  equity,  in-  claims  be  proper  for  the  jurisdiction  of 
eludes  a  demurrer  for  want  of  jarisdio-  the  Court  of  Equity.  Castlemano.  Veiteh, 
tion.  Thompson  f.  University  of  London,  3  Rand.  598 ;  Kimberly  v.  Sells,  3  John. 
33  L.  J.  Ch.  625;  10  Jur.  N.  S.  669,  V.C.  Ch.  467;  Graves  v.  Downey,  3  Monroe, 
K.;  see  also  Barber  v.  Barber,  4  Drew.  856;  Blount  D.  Garen,  3  Hayw.  88;  Mor- 
666;  5  Jur. N-  S.  1197;  Cookney  V.  An-  tones.  Grenada  Academies,  8  Sm.  &  M. 
derson,  31  Beav.  452;  8  Jur.  N.  S.  1220;  773.  A  demurrer  to  the  whole  of  a  bill 
1  DeG.,  J.  &  S.  365;  9  Jur.  N".  S.  736.  As  containing  some  matters  relievable  and 
to  the  form  of  demurrer  for  want  of  juris-  others  not,  is  had,  unless  the  bill  is  multi- 
diction^  see  Barber  ».  Barber,  tibi  svp.  farious.  Dimmock  v.  Bixby,  20  Pick.  368. 

,  3  And  see  Fonb.  on  Eq. ;  Coop.  Eq.  PI.;  In  order  to  sustain  a  demurrer  for  want  of 
Story  Eq.  Jur. ;  Story  Eq.  PI.  jurisdiction  to  the  whole  of  a  bill,  it  must 
*  Stephenson  v.  Davis,  56  Maine,  73. 74,  appear  that  no  substantial  and  essential 
75;  Story  Eq.  PI.  §§  466,  467;  Mitford  part  of  the  complaint  is  within  the  juris- 
Eq.  PI.  by  Jeremy,  110  eiseq.;  Blount®.  diction  of  the  Court.  Boston  Water  Power 
Garen,  3  Hayw.  88;  Livingstons.  Livings-  Co.  v.  Boston  &  Worcester  R.E.,  16  Pick, 
ton,  4  John.  Ch.  287.    Where  a  bill  in  612. 
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where 
defendants 
are  resident 
abroad. 


n.  Becanse 
the  subject  of 
the  suit  is 
within  the 
jurisdiction 
of  some  other 
Court: 


1.  That  a 
Court  of  Law 
is  the  proper 
tribunal. 


purpose  of  bringing  the  case  properiy  within  the  jurisdiction ;  as 
where  it  appears  that  the  case  is  such  as,  under  no  circumstance, 
can  be  brought  within  the  ordinary  scope  of  a  Court  of  Equity.^ 
Thus,  where  it  appears  on  the  face  of  the  bill  that  the  defendants 
were,  at  the  time  of  the  institution  of  the  suit,  resident  in  a  foreign 
country,  and  that  the  suit  does  not  relate  to  any  of  the  subjects  in 
respect  of  which  the  Court  is  warranted  in  exercising  jurisdiction 
against  persons  so  resident,  a  demurrer  for  want  of  equity  will  be 
allowed.^ 

II.  A  demurrer,  because  the  subject-matter  of  the  suit  is  within 
the  cognizance  of  some  other  Court,  may  be  on  the  ground  that  it 
is  within  the  jurisdiction  either  :  1.  Of  a  Court  of  Common  Law  ; 
2.  Of  the  Courts  of  Probate  or  Divorce ;  3.  Of  the  Court  of  Admi- 
ralty or  Commissioners  of  Prize ;  4.  Of  the  Court  of  Bankruptcy ; 
5.  Of  some  statutory  jurisdiction ;  or,  6.  Of  some  other  Court  of 
Equity. 

1.  If  it  appears  by  the  bill,  that  the  plaintiff  can  have  as  effectual 
and  complete  a  remedy  in  a  Court  of  Law  as  in  a  Court  of  Equity, 
and  that  such  remedy  is  clear  and  certain,  the  defendant  may  de- 
mur."   Thus,  where  a  bill  was  brought  by  the  executrix  of  an 


1  Ld.  Red.  108 ;  see  Columbine  v.  Chi- 
chester, 2  Phil.  27;  1  C.  P.  Coop.  t.  Cott. 
295;  10  .Jur.  626.  For  forms  of  demurrer 
for  want  of  equity,  see  2  Tan  Hey.  74, 75, 
80,  92;  anipost,  Vol.  III. 

2  Cookney  v.  Anderson,  m5j  sup. ;  and 
see  Foley  v.  Maillardet,  1  De  G.,  J.  &  S. 
389;  10  Jur.  N.  S-  161;  Samuel «. Rogers, 
1  De  G.,  J.  &  S.  396;  and  ante,  pp.  449- 
.451. 

8  Ld.  R'-d.  123 ;  Story  Eq.  PI.  §  473 ;  Coop. 
Eq.  PI.  124;  Lynch  1).  Willard,6  John.  Ch. 
342 ;  May  v.  Goodwin,  27  Geo.  352 ;  Reed  v. 
Bank  of  Newbury,  1  Paige,  215 ;  Bosley  v. 
M'Kim,  7  Har.  &  J.  160;  Reedw.  Clarke,  4 
Monroe,  19 ;  N.  London  Bank  ».  Lee,  11 
Conn.  112 ;  Coombs  v.  Warren,  17  Maine, 
404;  Caldwell  v.  Knott,  10  Yerger,  209; 
Clark  V-  Flint,  22  Pick.  231;  Hoare  v. 
Contencin,  1  Bro.  C.  C.  (Perkins's  ed.)  27, 
29,  note  (a),  and  cases  cited;  Hammond 
V.  Messenger,  9  Sim.  327 ;  Bottorf  v.  Con- 
ner, 1  Blackf.  287;  Foster  i>.  Swasey,  2 
Wood  &  M.  217;  Pierpont  ».  Fowle,  2 
Wood.  &  M.  23;  Smith  v.  Morehead,  6 
Jones  Ej.  (N.  C.)  360.  In  First  Cong. 
Society  m  Eaynham  v.  Trustees  of  the 
Fund,  &e.,  in  Raynham,  23  Pick.  148,  it 
WHS  held,  that,  if  a  defendant  in  a  suit  in 
Equity,  answers  and  submits  to  the  juris- 
diction of  the  Court,  it  is  too  late  for  him 
to  object,  that  the  plaintiff  has  a  plain  and 
adequate  remedy  at  Law.  This  objection 
should  be  taken  at  the  earliest  opportunity. 
The  above  rule  must  be  taken  with  the 
qualification  that  it  is  competent  for  the 
Court  to  grant  the  relief  sought,  and  that 
it  has  jurisdiction  of  the  subject-matter. 
Clark  V.  Flint,  22  Pick.  231;  Russell  i). 


Loring,  8  Allen,  125, 126 ;  see  also  Lud- 
low V.  Simond,  2  Caines's  Cas.  Error,  40, 
56;  Underbill  v.  Van  Cortlandt,  2  John. 
Ch.  369;  McDonald  v.  Crockett,  2  M' Cord 
Ch.  135;  Pierpont  v.  Fowle,  2  Wood.  & 
M.  35 ;  Grandin  v.  Leroy,  2  Paige,  609 ; 
Kobbie  v.  Underbill,  3  Sandf.  Ch.  277; 
Sperry  v.  Miller,  2  Barb.  Ch.  682; 
Ohling  V.  Luitjens,  32  111.  23.  The  above 
objection  may  and  should  undoubtedly  be 
taken  by  demurrer,  when  it  appears  on 
the  face  of  the  bill;  but  when  a  disclosure 
is  sought,  "  the  Court  should  in  no  case," 
said  Mr.  Justice  Woodbury,  "  send  the 
matter  to  Law  till  after  the  answer  and  dis- 
closure are  completed  in  Equity."  Foster 
V.  Swasey,  2  Wood.  &  M.  221  &  222;  see 
Warner  v.  Daniels,  1  id.  110,  111.  In 
Parker  t).  Winnipiseogee, &c.  Co., 2  Black 
U.  S.  715,  it  was  held  tljat  where  the 
plaintiff  has  a  clear  remedy  at  Law,  his 
billmaj'  be  dismissed  by  the  Judges  of  the 
United  States  Courts,  sua  spmite,  though 
its  defects  are  not  noticed  either  in  the 
pleadings  or  arguments. 

But  in  New  York,  under  the  Code,  there 
is  no  longer  any  distinction  between  suits 
at  Law  and  in  Equity,  as  arising  from  the 
form  of  the  pleadings  or  the  jurisdiction 
of  the  Court.  General  Mutual  Insurance 
Co.  II.  Benson,  5  Duer  (N.  Y.),  168. 

And  hence,  if  the  sufficiency  of  a  com- 
plaint, as  not  stating  facts  constituting  a 
cause  of  action,  is  now  denied,  the  only 
question  is,  whether,  if  the  facts  stated  are 
admitted,  the  plaintiff  is  entitled  to  the 
relief  he  claims,  without  reference  to  its 
nature  as  legal  or  equitable.  Ibid.;  see 
also  Foster  v.  Watson,  16  B.  Mon.  377. 
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attorney,  for  money  due  from  the  defendant  for  business  done  as  an  Ch.  xiv.  §  2. 

attorney,  the  Court  allowed  a  demurrer  to  the  relief:  because  the   ' 1 ' 

remedy  was  at  Law,  and  an  Act  of  Parliament  had  pointed  out  a 
summary  method  of  obtaining  it.^  And  where  the  plaintiif  had 
contrived  to  purchase  goods  for  export  to  America,  and,  after  the 
ship  had  sailed  with  them,  it  was  discovered  that  there  had  been 
fraud  used  in  the  quantity  and  quality  of  the  goods,  but  the  plain- 
tiff, being  threatened  with  an  action,  paid  the  original  price  under 
a  protest  that  he  would  seek  reUef  in  Equity,  a  demurrer  was 
allowed  to  a  bill,  when  it  was  afterwards  brought  for  a  discovery 
and  account :  though  it  is  quite  clear  that,  if  the  plaintiff  had  not 
paid  the  money,  the  Court  would  have  granted  him  rehef,  by  in- 
junction, against  the  threatened  Sfetion  for  the  price.^  Upon  the 
same  principle,  if  a  bill  is  filed  for  an  account,  where  the  subject  is 
matter  of  set-off,  and  capable  of  proof  at  Law,  it  may  be  demurred 
to.'  -And  so,  if  a  bill  is  filed  for  the  possession  of  land,  or  an  Eject- 
in  Frey  v.  Demarest,  1  C.  E.  Green 
(N.  J.),  236,  238,  Chancellor  Green  said, 
"  The  Court  of  Chancery  is  not  deprived 
of  its  original  jurisdiction  in  any  case, 
either  by  the  operation  of  a  statute  con- 
feiTing  similar  jurisdiction  upon  the  com- 
mon-law Courts,  or  by  the  adoption  in 
those  Courts  of  the  principles  or  practice 
of  Courts  of  Equity." 

1  Parry  v.  Owen,  3  Atk.  740;  Amb. 
109.  For  form  of  the  demurrer,  see  iMd.  ; 
Beames  on  Costs,  376 ;  also  Maw  v.  Pear- 
sop,  28  Beav.  196. 

2  Kemp  V.  Pryor,  7  Ves.  237,  251. 
a  Dinwiddie  v.  Bailey,  6  Ves.  136,  141. 

It  is  a  difficult  question  to  determine, 
when  there  is  an  account  between  two 
persons,  consisting  of  items  cognizable  at 
Law,  under  what  circum-tnnces  a  concur- 
rent jurisdiction  in  Equity  exists;  for 
cases  on  the  subject,  see  Foley  v.  Hill,  1 
Phil.  399,  403;  North  Eastern  Railway 
Company!).  Martin,  2  Phil.  758,  763;  S. 
C.  ncnn.  South  Eastern  Raihvay  Company 
V.  Martin,  13  Jnr.  1 ;  South  Eastern  Rail- 
way Company  v.  Brogden,  3  M'N.  &  G. 
8,  16,  28;  14  Jur.  796,  797;  Phillips  v. 
Phillips,  9  Hare,  471;  Navulshaw  D. 
Brownrigg,  2  De  G.,  M.  &  G.  441 ;  16  Jur. 
979;  Padwicli:  v.  Hurst,  18  Buav.  575;  18 
Jiir.  763;  Fluker  «.  Tnylor,  3  Brew.  183; 
Croskey  v.  European  and  American  Ship- 
ping Company,  IJ.  &  H.  108;  6  Jur.  N. 
S.  1190;  Barry  D.  Stevens,  31  Beav.  258; 
9  Jur.  N.  S.  143;  Shepard  v.  Brown,  4 
Giff.  208;  9  Jur.  N.  S.  195;  Smith  v. 
Leveaux,  9  Jur.  N.  S.  1140,  L.  JJ. ;  12  W. 
R.  31;  2  De  G.,  J.  &  S.  1;  Hemings  v. 
Pugh,  4  GifF.  456;  9  Jur.  N.  S.  1124; 
Makepeace  v.  Rogers,  13  W.  R.  450,  V. 
C.  S.;  11  Jur.  N.  S.  215,  affirmed  by  L.  J  J. 
11  Jur.  N.  S.  314;  13  W.  R.  666;  Kernot 
o.  Potter,  3  De  G.,  F.  &  J., 447;  Edwards- 
Wood  V.  Baldwin,  4  Giff.  613;  9  Jur.  N. 
S.  1280;  Dabbs  «.  Nugent,  11  Jur.  N.  S. 
943;  14  W.  R.  94,  V.   C.  S.;  Flockton  ». 


Peake,  10  L.  T.  N.  S.  173,  L.  JJ. ;  Hunter 
V.  Belcher,  2  De  G.,  J.  &  S.  194;  10  Jur. 
N.  S.  663.  It  has  been  held  that  the  Court 
of  Chancery  exercises  a  concurrent  juris- 
diction with  Courts  of  Law  in  all  matters  of 
account.  Duncan  ».  Lyon,  8  John.  Ch. 
351,361;  Ludlow  v.  Simond,  2  Caines's 
Ca.  Error,  1,  38,52;  Post  v.  Kimberly,  9 
John.  470,  493;  Hawley  v.  Cramer,  4 
Cowen,  717;  Martin  v.  Spiers,  1  Hayw. 
371;  Stothart  v.  Burnet,  Cooke,  420; 
Breckenridge  ».  Brooks,  2  A.  K.  Marsh. 
338;  Fowle  v.  Lawrason,  6  Peters,  495; 
Cummings?;.  White,  4  Blackf.  356;  Ppwer 
17.  Reeder,  9  Dana,  lO;  1  Story  Eq.  Jur. 
§§  451-457;  King  «.  Baldwin,  17  John. 
384.  In  Massachusetts,  the  jurisdiction 
in  Equity  over  accounts  is  limited  to  those 
accounts  of  which  the  nature  is  such  that 
they  cannot  be  conveniently,  and  properly 
adjusted  and  fettled  in  an  action  at  Law. 
Genl.  Sts.  c.  113,  §  2;  see  Locke  v.  Ben- 
nett,, 7  Cush.  445,  449 ;  Bartlett  v.  Parks, 
1  Cush.  82.  But  to  sustain  a  bill  for  an 
account,  there  must  be  mutual  demands, 
or  a  series  of  transactions  on  one  side, 
and  of  payments  on  the  other.  Porter  v. 
Spencer,  2  John.  Ch.  171;  1  Story  Eq. 
Jur.  §  458.  Where  all  the  items  of  account 
are  on  one  side,  the  bill  cannot  be  sus- 
tained; Pearl  v.  Corp.  of  Nashville,  10 
Yerger,  179;  1  Story,  Eq.  Jur.  §§  458,459; 
unless  a  discovery  is  sought  and  obtained 
in  aid  of  the  account.  1  Story  Eq.  Jur. 
§§  67,  458,  459,  and  cases  cited;  see 
Pleasants  v.  Glasscock,  1  Sm.  &  M.  17. 

In  New  Jersey,  the  concurrent  jurisdic- 
tion of  the  Court  of  Equity  with  the  Pre- 
rogative Courts  over  the  administration  of 
the  estates  of  deceased  persons,  has  been 
long  and  well  settled.  This  jurisdiction 
in  Equity  extends  to  the  accounts  of  ex- 
ecutors and  administrators,  and  to  the 
claims  of  creditors,  legatees,  and  next  of 
kin.  Frey  v.  Demarest,  1  C.  E.  Green 
(N.  J.),  236,  238,  239. 
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ment  Bill,  as  it  is  called,  it  may  be  demurred  to,  even  though  the 
bill  charges  the  defendants  to  have  got  the  title-deeds,  and  to  have 
mixed  the  boundaries,  and  prays  a  discovery,  possession,  and  ac- 
count :  for  the  plaintiff,  though  he  is  entitled  to  a  discovery,  has, 
by  praying  such  relief,  rendered  his  whole  bill  liable  to  demurrer.' 

It  is  to  be  recollected  that,  in  many  cases.  Courts  of  Equity  have 
assumed  a  concuiTcnt  jurisdiction  with  Courts  of  Law,  as  in  cases 
of  account,  partition,  and  assignment  of  dower ;  ^  and  that,  where 
an  instrument  on  which  a  title  is  founded  is  lost,  or  fraudulently 
suppressed  or  withheld  from  the  party  claiming  under  it,  a  Court 
of  Equity  wiU  interfere  to  supply  the  defect  occasioned  by  the  ac- 
cident or  suppression,  and  will  give  the  same  remedy  which  a 
Court  of  Common  Law  would  have  given,  if  the  instrument  had 
been  forthcoming.^  In  all  such  eases,  therefore,  a  demurrer,  be- 
cause the  subject-matter  of  the  suit  is  within  the  jurisdiction  of  a 
Court  of  Law,  will  not  hold.^ 

Amongst  other  cases  in  which  Courts  of  Equity  and  Courts  of 
Law  entertain  a  concurrent  jurisdiction,  are  those  arising  upon 
frauds ;  therefore,  where  fraud  is  made  the  ground  for  the  inter- 
ference of  this  Court,  a  demurrer  wUl  not  hold.  There  is,  how- 
ever, one  case  in  which  fraud  cannot  be  relieved  against  in  Equity, 
though  a  discovery  may  be  sought :  namely,  fraud  in  obtaining  a 
will,  which,  if  of  real  estate,  must  be  investigated  in  a  Court  of  Com- 
mon Law  or  the  Court  of  Probate  ;  ^  and  if  of  personal  estate,  in 
the  last-mentioned  Court.' 

Although  the  extension  of  the  jurisdiction  of  the  Courts  of  Com- 
mon Law  has  prevented  the  necessity  of  resorting  to  the  Courts 
of  Chancery,  in  many  cases  in  which  it  was  formerly  necessary  to 
do  so,  yet,  the  jurisdiction  of  the  Court  of  Chancery  is  not  thereby 
destroyed.' 

V.  Eossborongh,  Kay,  71;  3  De  G.,  M.  & 
6.  817;  18  Jur.  205;  6  H.  L.  Ca.  1;  3  Jur. 
N.  S.  373;  1  Story  Eq.  Jur.  §  184,  note, 
§  238;  2  ib.  §§  1446-1448;  Story  Eq. 
PI.  §  474;  Gaines  v.  Chew,  2  How.  U  S. 
619;  Tarver  v.  Tarver,  9  Peters,  180. 

'  Kemp  V.  Pryor,  7  Ves.  237,  249;  Brit- 
ish Empire  Shipping  Company  v.  Somes, 
3  K.  &  J.  433;  Athenseum  Life  Assurance 
Society  v.  Pooley,  8  De  G.  &  J.  294,  299; 
Oriental  Bank  v.  Nicholson,  3  Jur.  N.  S. 
857,  V.  C.  S.;  Croskey  ».  Euriipean  and 
American  Steam  Shipping  Company,  1 
J.  &  H.  108;  6  Jur.  N.  S.  1190;  Shepard 
V.  Brown,  4  Giff.  208;  9  Jur.  N.  S.  195; 
Frey  v.  Uemarest,  1  C.  E.  Green  (N.  J.), 
,  236,  238.'''  But  where  a  party  has,  under 
the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vic.  c.  125,  §§ 
83-86),  plead,ed  equitable  matter  in  the 
action  at  Law,  he  will  not  be  permitted  to 
apply  subsequently  to  the  Court  of  Chan- 
cery on  the  same   grounds.     Terrill  v. 


1  Loker  v.  Eolle,  3  Ves.  4,  7 ;  Eyves  v. 
Eyves,  ib,  343 ;  Vice  v.  Thomas,  4  T,  & 
C.  Ex.  538;  see  Story  Eq.  PI.  §  4^6;  1 
Story  Eq.  Jur.  §  71;  Coop.  Eq.  PI.  125; 
Eussell  «.  Clark,  7  Cranch,  69,  89. 

2  Ld.  Bed.  120,  128;  1  Story  Eq.  Jur. 
§  75  ei  seq. 

8  Ld.  Bed.  113,  1  Story  Eq.  Jur.  §  81 
et  seq.  and  cases  in  notes ;  Bromley  v.  Hol- 
land, 7  Sumner's  Ves.  3  and  note  (d). 

*  1  Story  Eq.  Jur.  §  184  et  seq.  and 
notes;  Anderson  v.  Lewis,  1  Freeman, 
206. 

«  See  20  &  21  Vic.  c.  77,  §§  61-63. 

6  Kerriok  v.  Bransby,  7  Bro.  P.  C.  ed. 
Toml.  437 ;  Webb  ®.  Claverden,  2  Atk. 
424;  Bennet  v.  Vade,  ib.  324;  Anon.,  3 
Atk.  17;  Allen®.  Macpherson,  1  Phil.  183, 
143;  7  Jur.  49;  Affd.  11  Jur.  785,  H.  L.; 
Gingell  v.  Home,  9  Sim.  539,  548;  Jones 
V.  Gregory,  4  GiiT.  468;  9  Jur.  N.  S.  1171; 
2  De  6.,  J.  &  S.  83;  Affd.  10  Jur.  N.  S. 
69;  12  W.  R.  193,  L.  JJ.;  and  see  Boyse 
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2.  That  the  objection,  on  account  of  the  jurisdiction,  is  not  con- 
fined to  cases  cognizable  in  Courts  of  Law,  is  evident  from  the 
case  already  put  of  proceedings  instituted  to  set  aside  a  will  of 
personal  estate  on  the  ground  of  fraud,  which  can  only  be  done  in 
the  Court  of  Probate  :  that  Court  having  exclusive  jurisdiction,  in 
all  cases  relating  to  wills  and  intestacies  of  persons  dying  possessed 
of  personal  property.  The  Court  of  Divorce  has  exclusive  juris- 
diction of  the  rights  and  duties  arising  from  the  state  of  marriage ; 
but  it  seems  that  the  Court  of  Chancery  wiU,  at  the  suit  of  the  wife 
and  her  trustees,  restrain  the  husband  from  breaking  the  covenants 
of  a  separation  deed.^ 

Formerly  it  was  held,  that  a  bill  of  discovery  could  not  be  filed 
in  the  Court  of  Chancery,  in  aid  of  proceedings  in  the  Ecclesiasti- 
cal Court ;  ^  but  it  seems  that  the  Court  of  Probate  does  not  pos- 
sess the  same  powers  to  obtain  discovery  as  the  Ecclesiastical 
Court  did  ;  and  that  such  a  biQ  may  be  filed  in  aid  of  proceedings 
in  the  Probate  Court.' 

3.  If  the  Court  of  Admiralty,  or  Court  of  Prize,  is  competent  to 
decide  upon  the  subject-matter  of  the  suit,  a  demurrer  will  also 
hold.  Upon  this  principle,  the  Court  of  Chancery  refused  to  inter- 
fere, by  granting  a  prohibition  against  a  monition  to  bring  in 
property  which  had  been  received  as  a  consignment  to  a  merchant : 
Lord  Eldon  holding,  that  the  Prize  Jurisdiction  extends  to  the 
question,  whether  a  person  who  received  and  sold  the  property, 
received  it  as  consignee  for  a  valuable  consideration,  or  as  a  prize 
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4.  The  Court  of  Bankniptcy  exercises  a  special  jurisdiction  de- 
fined by  statute ;  ^  and  any  biU  is  liable  to  demurrer,  the  subject- 
matter  of  which  is  within  the  jurisdiction  of  that  Court.* 

5.  Where  a  new  mode  of  proceeding  is  provided  by  statute,  and 
the  ordinary  mode  of  proceeding  by  bill  is,  either  expressly  or  im- 
pliedly, taken  away,  a  demurrer  will  Ue.'  Thus,  a  demurrer  wUl 
lie  to  a  bill  to  set'  aside  an  award  made  under  9  &  10  Will.  III.  c. 
15  :  that  statute  having  excluded  any  jurisdiction,  to  interfere  with 


4.  That  the 
Court  of 
Bankruptcy 
is  the  proper 
jurisdiction. . 

5.  That  a 
statutory 
jurisdiction 
is  provided. 


Higgs,  1  De  G.  &'J.  388;  4  .Tur.  N.  S.  41; 
Walker  v.  Micklethwaite,  1  Dr.  &  Sm.  49; 
and  see  Evans  v.  Bremridge,  2  K.  &  J. 
174,  181;  8  De  G.,  M.  &  G.  100,  109; 
Stewart  v.  Great  Western  Railway  Co.,  2 
Dr.  &  Sm.  438;  affirmed  2  De  6.,  J.  &  S. 
319;  11  Jur.  N.  S.  627;  Waterlow  v. 
Bacon,  L.  R.  2  Eq.  614;  12  Jur.  N.  S. 
614,  V.  C.  K. 

1  Hunt  V.  Hunt,  8  Jur.  N.  S.  85;  10  W. 
R.  215,  L.  C ;  see  also  Wilson  v.  Wilson, 
1  H.  L.  Ca.  638;  6  H.  L.  Ca.  40;  Evans 
V.  Carrington,  1  J.  &  H.  598;  6  Jur.  N. 
S.  268;  2  De  G.,  F.  &  J.  481;  7  Jur.  N. 
S.  197 ;  and  the  other  cases  referred  to  in 
Hunt  V.  Hunt. 

2  Dunn  «.  Coates,  1  Atk.  288;  Anon.,  2 
Ves.  S.  451. 


8  Fuller  V.  Ingram,  5  Jur.  N.  S.  610;  7 
W.  R.  302,  V.  C.  W. 

^  Case  of  the  Danish  ship  Noysomhed, 
7  Ves.  593;  see  also  Castelii  v.  Cook,  7 
Hare,  89;  Jarvis  v.  Chandler,  T.  &  R.  319; 
Story  Eq.  PI.  §  490,  and  see  24  &  25  Vic. 
c.  10,  Admiralty  Court  Act,  1861;  27  & 
28  Vic.  c.  25,  Naval  Prize  Act,  1864. 

5  12  &  13  Vio.  c.  106;  17  &  18  Vic.  o. 
119;  24&25  Vice.  134. 

6  Saxton  V.  Davi«,  18  Ves.  72,  82;  Pres- 
ton V.  Wilson,  5  Hare,  185,  193;  Tarleton 
V.  Hornby,  1  Y.  &  C.  Ex.  172,  188;  sea 
ante,  p.  61   et  seq. 

1  See  Parry  v.  Owen,  3  Atk.  740 ;  ante, 
p.  506 ;  Frey  v.  Demarest,  1  C.  E.  Green 
(N.  J.),  236. 
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Ch.  XIV.  §  2.  the  enforcement  of  the  award,  but  that  which  is  specially  provided 
by  the  statute.^ 

6.  With  respect  to  the  objection,  that  some  other  Court  of  Equity 
has  the  proper  jurisdiction,^  it  is  to  be  observed  that  the  establish- 
ment of  Courts  of  Equity  has  obtained  throughout  the  whole  sys- 
tem of  our  judicial  polity,  and  that  most  of  the  inferior  branches 
of  that  system  have  their  peculiar  Courts  of  Equity :  the  Court  of 
Chancery  assuming  a  general  jurisdiction,  in  cases  not  within  the 
bounds,  or  beyond   the  powers,  of  inferior  jurisdictions.^      The 
principal  of  the  inferior  jurisdictions  in  England  which  have  cog- 
nizance of  equitable  cases,  are  those  of  the  counties  palatine  of 
Lancaster  and  Durham,*  the  Courts  of  the  two  Universities  of 
Oxford  and  Cambridge,'  the  Courts  of  the  city  of  London,"  and  the 
Stannary  Courts  of  Devon  and  Cornwall,'  and  wherever  it  appears, 
on  the  face  of  the  bill,  that  any  of  these  Courts  has  the  proper 
jurisdiction,  either  immediately  or  by  way  of  appeal,  the  defendant 
may  demur  to  the  jurisdiction  of  the  Court  of  Chancery.'     Thus, 
to  a  bill  of  appeal  and  review  of  a  decree  in  the  county  palatine 
of  Lancaster,  the  defendant  demurred,  because  on  the  face  of 'the 
bill,  it  was  apparent  that  the  Court  of  Chancery  had  no  jurisdic- 
tion, and  the  demurrer  was  allowed.'      Demurrers  of  this  kind, 
however,  are  very  rare ;  for  the  want  of  jurisdiction  can  hardly  be 
apparent  upon  the  face  of  the  bill,  at  least  so  conclusively  as  to 
deprive  the  Court  of  Chancery  of  cognizance  of  the  suit :  it  being 


as  the  Courts 
of  the 
counties 
palatine,  &c. 


1  Heming  v.  Swinnerton,  2  Phil,  79 ;  1 
C.  P.  Coop.  t.  Cott.  386;  10  Jur.  907; 
Nicholls  V.  Roe,  3  M.  &  K.  431,  442,  over- 
ruling S.  C.  5  Sim.  156 ;  Londonderry  and 
Enniskillen  Railway  Company  ».  Leish- 
man,  12  Beav.  423,  429.  As  to  awards, 
see  now  17  &  18  Vic.  o.  126,  §§  3,  5-17; 
and  as  to  the  present  jurisdiction  of  the 
Court  of  Chancery  over  awards,  see  Hard- 
ing V.  Wickham,  2  .J.  &  H.  676 ;  Smith  «. 
Whitmore,  10  Jur.  N.  S.  65 ;  12  W.  R.  244, 
V.  C.  W.;  10  Jur.  N.  S.  1190;  13  W.  R. 
2,  L.  JJ. ;  2  De  G.,  J.  &  S  297 ;  Wakefield 
V.  Llanelly  Railway  and  Dock  Co.,  3  De 
G.,  J.  &  S.  11;  11  Jur.  N.  S.  456;  and  see 
Russell  on  Arbitration;  and  post.  Chap. 
XV.  §  2,  Different  Grounds  of  Pleas ;  Ch. 
XLV.  Statutory  Jurisdiction. 

2  See  Story  Eq.  PI.  §  490;  Ld.  Red.  125, 
126;  Mead  v.  Merritt,  2  Paige,  402. 

8  Ld.  Red.  151.  For  a  Tabular  View  of 
all  the  Courts  of  Equity  in  England  and 
Wales,  and  of  the  Courts  of  Appeal  there- 
from, see  Trower  on  Debtor  and  Creditor, 
474-485,  498. 

4  As  to  the  Court  of  Chancery  of  Lan- 
caster, see  13  &  14  Vic.  o.  43 ;  17  &  18  Vic. 
c.  82.  By  the  6  &  7  Will.  IV.  o.  19,  ante, 
p.  6,  the  palatine  jurisdiction  of  the  county 
of  Durham  has  been  separated  from  the 
bishopric,  and  transferred  to  the  Crown; 
but  the  jurisdiction  of  the  Courts  still  re- 


mains.  See  Cox's  Institutes,  584 ;  Trower, 
480;  and  see  21  &  22  Vic.  o.  45. 

6  See  3  Bla.  Com.  83;  Geldart's  Civil 
Law,  153;  and  the  Oxford  University 
Acts,  17  &  18  Vic.  c.  81;  18  &  19  Vic.  c. 
36;  19  &  20  Vic.  c.  31;  20  &  21  Vic.  c.  25; 
23  &  24  Vic.  0.  23;  25  &  26  Vic.  c.  26; 
and  Cambridge  University  Act,  22  &  23 
Vic.  c.  34,  and  Acts  cited. 

6  See  Pulling's  Customs  of  London, 
Chap.  18.  Formerly  the  county  palatine 
of  Chester,  the  principality  of  Wales,  and 
the  Cinque  Ports  had  Courts  of  equitable 
jurisdiction.  Ld.  Red.  151;  see  ante,  p.  7. 
11  Geo.  IV.  &  1  Will.  IV.  c.  70,  §  14;  18 
&  19  Vic.  c.  48;  20  &  21  Vic.  c.  1. 

7  It  was  formerly  held,  that  the  Stannary 
Courts  were  only  Courts  of  Law,  and  not 
Courts  both  of  Law  and  Equity.  Trelaw- 
ney  v.  Williams,  2  Vera.  483;  but  see  now 
6  &  7  Will.  IV.  0.  106;  2  &  3  Vic.  c.  68; 
18  &  19  Vic.  c.  32;  Procedure  in  the 
Stannaries,  Introductory  Notice!  Trower, 
482;  Cox's  Institutes,  685. 

8  The  County  Courts  have  now  an  equi- 
table jurisdiction. 

8  Jennet  v.  Bishopp,  1  Vera.  184.  Bj' 
17  &  18  Vic.  c.  82,  the  Lords  Justices  and 
the  Chancellor  of  the  Duchy  are  created 
the  Court  of  Appeal  in  Chancery  for  the 
county  palatine;  and  see  13  &  14  Vic. 
e.  43;  Trower,  480;  Winstanley's  Pra. 
Chap.  1. 
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tion  taken ; 


a  rule  that,  where  a  Couj-t  is  a  Superior  Court  of  general  jurisdic-  Ch.XIV.§2. 

tion,  the  presumption  will  be  that  nothing  shall  be  intended  to  be   ""-^ — < 

out  of  its  jurisdiction  that  is  not  shown  and  alleged  to  be  so.^ 

The  general  way  of  objecting  to  the  jurisdiction  of  the  Court  is  How  objec- 
by  plea ;  ^  and  in  Roherdeau  v.  B,ous^  in  which  a  bill  was  filed  for 
dehvery  of  possession  of  lands  in  St.  Christopher's,  Lord  Hard- 
wicke  held,  that  the  objection  that  the  Court  had  no  jurisdiction 
over  land  in  that  island,  although  right  in  principle,  was  irregu- 
larly and  informally  taken  by  demurrer,  and  should  have  been 
pleaded.  Lord  Redesdale,  however,  appears  to  have  been  of 
opinion,  that  the  rule,  that  an  objection  to  the  jurisdiction  should 
be  pleaded,  and  not  be  taken  by  demurrer,  can  only  be  considered 
as  referring  to  cases  where  circumstances  may  give  the  Chancery 
•jurisdiction,  and  not  to  cases  where  no  circumstance  can  have  that 
effect;  and  that,  where  all  the  circumstances  which  would  be 
requisite  in  a  plea  to  show  that  the  Court  has  no  jurisdiction  are 
shown  in  the  bill  a  demurrer  will  he.*  What  those  circumstances 
are,  will  be  stated  when  we  come  to  treat  of  pleas  to  the  juris- 
diction.^ In  the  mean  time,  it  may  be  observed,  that  if  the  objec- 
tion on  the  ground  of  jurisdiction  is  not  taken  in  proper  time, 
namely,  either  by  demurrer  or  plea,  before  the  defendant  enters 
into  his  defence  at  large,  the  Court  having  the  general  jurisdiction 
will  exercise  it,^  unless  in  cases  where  no  circumstances  whatever 
can  give  the  Court  jurisdiction,  as  in  the  case  before  put,  of  a  bill 
of  appeal  and  review  from  a  decree  in  a  county  palatine ;  in  which 
case,  the  Court  cannot  entertain  the  suit,  even  though  the  defend- 
ant does  not  object  to  its  deciding  on  the  subject.' 


Within  what 
time  objec- 
tion must  be 
taken. 


1  Per  I^ord  Hardwicke,  in  Earl  of  Derbj' 
V.  Duke  of  Athol,  1  Ves.  S.  204. 

li  Ld.  Red.  152;  Bank  of  Bellows  Falls 
».  Rut.  &  Bur.  E.E.  Co  ,  28  Vt.  470;  Fre- 
mont V.  Merced  Mining  Co.,  1  McAU.  C. 
C.  (Gal.)  267. 

8  1  Atk.  B43. 

4  Ld.  Red.  152,  153.  In  the  case  of 
Henderson  v.  Henderson,  3  Hare,  100, 110, 
118,  a  demurrer  was  allowed  on  the  ground 
that  the  whole  of  the  matters  were  in  ques- 
tion between  the  parties,  and  might  have 
been  the  subject  of  adjudication  in  a  suit 
before  the  Supreme  Court  of  Newfound- 
land. 

6  Post,  Chap.  XV.  §  2. 

6  Livingston  ».  Livingston,  4  John.  Ch. 
287 ;  Undcrhill  v.  Van  Cortlandt,  2  John. 
Ch.  369;  White®.  Carpenter,  2 Paige,  217; 
Bark  of  Bellows  Falls  v.  Rut.  &  Bur.  R.R. 
Co.,  28  Vt.  470.  Generally,  an  objection 
to  the  jurisdiction  cannot  be  taken  at  the 
hearing.  Niles  v.  Williams,  24  Conn.  279. 
Where  the  want  of  jurisdiction  appears  on 
the  face  of  the  hill,  advantage  should  be 
taken  of  it  hy  demurrer.  Nicholson  is. 
Pim.B  Ohio(N.S.),  25;  Kendrickw.  Whit- 
field, 20  Geo.  379. 

In  Massachusetts,  there  is  no  jurisdiction 


in  Equity  to  enforce  a  trust  arising  under 
the  will  of  a  foreigner,  which  has  been 
proved  and  allowed  in  a  foreign  country 
only,  and  no  certified  copy  of  which  ha.s 
been  filed  in  the  Probate  Court  there;  and 
the  objection  is  properly  taken  by  demur- 
rer. Campbell  v.  Wallace,  10  Gray,  162 ; 
Campbell  «  Sheldon,  13  Pick.  8;  May  v. 
Parker,  12  Pick.  34.  So  in  anj'  case  wfcere 
there  is  no  sufficient  ground  shown  for  the 
interference  of  a  Court  of  Equity.  Story 
Eq.  PI.  §§  14,  34,  472;  Foster  «.  Swasey,  2 
Wood.  &  M.,  217;  Pierpont  v.  Fowle,  2 
Wood.  &  M.  23;  Baker  t).  Biddle,  1  Bald. 
C.  C.  411,  412. 

In  Maine,  it  is  said,  that,  as  the  Court 
has  not  general  but  limited  juriRdiction  in 
Equity,  it  is  necessary  that  the  bill  should 
show  upon  its  face,  that  the  Court  has  ju- 
risdiction of  the  subject-matter  complained 
of.  This  may  be  inquired  into  under  a 
special  or  general  demurrer.  Stephenson 
«.  Davis,  56  Maine,  74. 

'  Ld.  Red.  158.  In  all  bills  in  Equity 
in  the  Courts  of  the  United  States,  the 
citizenship  should  appear  on  the  face  of 
the  bill  to  entitle  the  Court  to  take  ju- 
risdiction, otherwise  the  cnuse  will  be 
dismissed.     Dodge  v.  Perkins,  4  Mason, 
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DEMUEEERS. 


Ch.XIV.§2. 


Demurrer  to 
the  person : 


extends  to 
thewholebill. 


Demurrer  to 
the  matter  of 
the  bill. 


I.  Demurrer 
to  the 
substance : 


1.  That  plain- 
tiff has  no 
interest. 


The  objections  arising  from  the  personal  disability  of  the  plain- 
tiff have  been  already  discussed.^  All,  therefore,  that  need  now 
be  said  upon  the  subject  is,  that  if  any  of  these  incapacities  appear 
upon  the  face  of  the  bill,  the  defendant  may  demur.  So,  also,  he 
may,  if  the  incapacity  is  such  only  as  prevents  the  party  from 
suing  alone,  as  in  the  case  of  an  infant  or  a  married  woman,  an 
idiot  or  a  lunatic :  in  which  cases,  if  no  next  friend  or  committee 
be  named  in  the  bill,  a  demurrer  will  lie.^ 

This  objection  extends  to  the  whole  bUl;'  and  advantage  may 
be  taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merely,  as 
in  the  case  of  a  bill  for  relief:  for  the  defendant,  in  a  bill  for  dis- 
covery, beiug  always  entitled  to  costs,  after  a  full  answer,  as  a 
matter  of  course,  would  be  materially  injured  by  being  compelled 
to  answer  a  bill  by  persons  whose  property  is  not  at  their  own  ■ 
disposal,  and  who  are,  therefore,  incapable  of  paying  the  costs.* 

We  come  now  to  the  consideration  of  demurrers  arising  upon 
objections  applying  more  specifically  to  the  matter  of  the  bill; 
these  may  be  either  :  I.  To  the  substance  ;  or,  II.  To  the  form  in 
which  it  is  stated. 

I.  Demurrers  to  the  substance  are  :  1.  That  the  plaintiff  has  no 
interest  in  the  subject ;  2.  That  although  the  plaintiff  has  an  in- 
terest yet  the  defendant  is  not  answerable  to  him,  but  to  some 
other  person ;  3.  That  the  defendant  has  no  interest ;  4.  That  the 
plaintiff  is  not  entitled  to  the  relief  which  he  has  prayed ;  5.  That 
the  value  of  the  subject-matter  is  beneath  the  dignity  of  the  Court ; 
6.  That  the  bill  does  not  embrace  the  whole  matter ;  7.  That  there 
is  a  want  of  proper  parties ;  8.  That  the  bill  is  multifarious,  and 
improperly  confounds  together  distinct  demands ;  9.  That  the 
plaintiff's  remedy  is  barred  by  length  of  time ;  10.  The  statute  of 
frauds ;  11.  That  it  appears  by  the  bill,  that  there  is  another  suit 
depending  for  the  same  matter.' 

1.  In  a  foimer  section,  in  which  the  matter  of  a  bill  has  been 
discussed,  the  reader's  attention  has  been  directed  to  the  necessity 
of  showing  that  the  plaintiff  has  a  claim  to  the  thing  demanded, 


436;  Story  Eq.  PI.  §  492.  The  want  of 
such  an  averment  may  be  taken  advan- 
tage of  by  demurrer;  Story  Ecj.  PI.  §  492; 
and  where  the  want  of  jurisdiction  is  ap- 
parent on  the  face  of  the  proceedings,  from 
a  defective  statement  of  the  citizenship  of 
the  different  parties,  it  is  fatal  at  all  times, 
and  may  be  insisted  on  by  way  of  motion 
or  otherwise,  in  any  stage  of  the  cause,  and 
even  upon  appeal.  Dodge  «.  Perkins,  4 
Mason,  437;  see  also  Story  Eq.  PI.  §  26 
note,  §§  10,  34,  492;  Bingham  V.  Cabot, 
3  Dali,  382;  Jackson  v.  Ashton,  8  Peters, 
148 ;  Hughes  v.  Jones,  2  Md.  Ch.  Dec.  178 ; 
Niles  V.  Williaois,  24  Conn.  279 ;  Ketohum 
V.  Driggs,  6  McLean,  13. 
1  Ante,  Chap.  III. 


2  ATOe,  Chap.  HI.  §§  6, 7, 8.  A  married 
woman  may,  however,  under  certain  cir- 
cumstances, sue  without  a  next  friend,  and 
an  idiot  or  lunatic  by  his  next  friend,  with- 
out a  committee;  see  ante,  pp.  82,  86,  111. 
A  lunatic  must  be  made  a  party,  though 
his  committee  is  so,  or  a  demurrer  lies. 
Harrison  v.  Rowan,  4  Wash.  C.  C.  202. 
But  on  a  demurrer  for  his  omission,  leave 
will  be  granted  to  amend.  Berry  v.  Rogers, 
2B.  Mon.  308. 

s  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S.  38; 
9  Jur.  N.  S.  187. 

4  See  post.  Chap.  XXXIV.  §  2,  Bills  of 


«  See  Davis  u.  Hall,  4  Jones  Eq.  (N.  C.) 
408. 
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or  such  an  interest  in  the  subject  as  gives  him  a  right  to  institute 
a  suit  concerning  it.'' 

2,  3.  The  same  section  also  exhibits  the  nature  of  the  privity 
which  it  is  necessary  the  bill  should  aver  to  be  existing  between 
the  plaintiff  and  defendant,  and  the  application  of  the  rule  which 
requires  that  the  bill  should  show  that  the  defendant  has  an  inter- 
est in  the  subject-matter  of  the  suit.  It  also  points  out  the  excep- 
tions to  the  rule,  in  certain  cases  in  which  persons,  who  have  no 
interest  in  the  subject-matter,  may  be  made  parties  for  the  pur- 
pose of  eliciting  discovery  from  them,  and  in  which  they  are  pre- 
vented from  availing  themselves  of  a  demurrer,  to  avoid  answering 
the  bill.2 

4.  It  has  been  before  stated  ^  a§  one  of  the  requisites  to  a  bill, 
that  it  should  pray  proper  rehef :  to  which  may  be  added,  that  if 
for  any  reason  founded  upon  the  substance  of  the  case,  as  stated 
in  the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  the 
defendant  may  demur.  Many  of  the  grounds  of  demurrer,  already 
mentioned,  may  perhaps  be  referred  to  this  head ;  and  in  every 
instance,  if  the  case  stated  is  such  that,  admitting  the  whole  bill 
to  be  true,  the  Court  ought  not  to  give  the  plaintiff  the  relief  or 
assistance  he  requires,  either  in  the  whole  or  in  part,  the  defect 
thus  appearing  on  the  face  of  the  bill  is  a  sufficient  ground  of 
demurrer.* 

It  is  to  be  observed,  in  this  place,  that  the  question  upon  a  de- 
murrer of  this  nature  is,  frequently,  not  whether,  upon  the  case 
made  by  the  bill,  the  plaintiff  is  entitled  to  all  the  relief  prayed, 
but  whether  he  may,  under  the  prayer  for  general  relief,  be  en- 
titled to  some  relief.^  The  question,  how  far  the  defects  in  the 
relief  prayed  in  the  prayer  for  special  relief  may  be  supplied  under 
the  prayer  for  general  relief,  which  forms  part  of  every  bill,  has 
been  before  discussed ;  ^  it  is  only  necessary  now  to  remind  the 
reader,  that  such  relief  must  be  consistent  with  the  special  prayer, 
as  well  as  with  the  case  made  by  the  bUl. 


Ch.XIV.§2. 


2.  That  de- 
fendant is  not 
answerable  to 
plaintiff,  but 
to  another. 

3.  That  de- 
fendant has 
no  interest. 


4.  That  plain- 
tiff is  not 
entitled  to  the 
relief  prayed; 


1  Ante,  p.  314;  Atwill  v.  Ferrett,  2 
Blatch.  C.  C.  39;  Haskell  «.  Hilton,  30 
Maine,  419;  Ld.  Red.  154, 158.  If,  of  sev- 
eral plaintiffs,  some  have  an  interest  in 
the  matter  of  the  suit,  and  others  have  no 
interest  in  it,  but  are  merely  the  agents 
of  their  co-plaintiffs,  a  general  demurrer 
to  the  whole  bill  is  a  good  defence.  King 
of  Spain  d.  Machado,  4  Russ.  224;  and 
see  Cuff  t).  Pliitett,  ib.  242;  Clarkson  v.  De 
Peyster,  3  Paige,  339 ;  Dias  v.  Bouchaud, 
10  Paise,  445. 

2  AnU,  p.  322. 

s  Ante,  pp.  325,  377,  378. 

*  See  Eollins  v.  Forbes,  10  Cal.  299.  A 
demurrer  for  want  of  equity  cannot  be 
sustained  unless  the  Court  is  satisfied  that 
no  discovery  or  proof  properly  called  for 
by,  or  founded  upon,  the  allegations  in  the 


effect  of 
prayer  for 
general  relief. 


bill,  can  make  the  subject-matter  of  the 
suit  a  proper  case  for  equitable  cognizance. 
Bleeker  v.  Bingham,  3  Paige,  246 ;  Morton 
D.  Grenada  Academies,  8  Sm.  &  M.  773; 
Clark  V.  Davis,  Marring.  Ch.  227 ;  Dike  v. 
Greene,  4  E.  1. 285 ;  Sprague  v.  Rhodes,  4  ib. 
301.  See  the  form  of  a  general  demurrer 
for  want  of  equity,  Willis,  461;  Story  Eq. 
PI.  §  483  (3ded.),  note  (4);  post,  Vol.  III. 

6  Ante.  p.  378  ;  Hartley  v.  Russell,  2  S. 
&  S.  244,  253.  A  demurrer  to  the  whole 
bill  does  not  lie  merely  because  the  prayer 
for  relief  is  too  broad.  Whitbeck  v.  Edgar, 
2  Barb.  Ch.  106. 

«  Ante,  p.  378.  The  fact  that  the  plain- 
tiff does  not  ask  for  the  proper  relief,  or 
asks  for  inconsistent  relief,  is  not  ground  of 
demurrer.  Connor  v.  Board  of  Education, 
10  Minn.  439. 
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DEMURRERS. 


Ch.XIV.§2. 


5.  That  the 
subject-mat- 
ter is  not  of 
sufficient 
value. 


«.  That  bill 
does  not  em- 
brace the 
whole  matter. 


7.  For  want 
of  parties. 


5.  It  has  been  before  obsei-ved,  that  every  bill  must  be  for  a 
matter  of  sufiicient  value :  otherwise,  it  will  not  be  consistent  witfi 
the  dignity  of  the  Court  to  entertain  it."^  The  usual  method  of 
taking  advantage  of  an  objection  of  this  nature  is,  as  we  have 
seen,^  by  motion  to  take  the  bill  off  the  file.  There  is  no  doubt, 
however,  that  if  the  objection  appears  upon  the  face  of  the  bill,  a  de- 
murrer, upon  the  ground  of  inadequacy  of  value,  will  be  held  good.' 

6.  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but 
it  must  be  for  the  whole  matter.  It  is  not,  howevei-,  necessary  to 
discuss  here  the  principle  and  application  of  this  rule,  the  reader's 
attention  having  been  already  fully  called  to  it.*  All  that  need 
be  said  is,  that  if  it  appears  by  the  bill  that  the  object  of  the  suit 
does  not  embrace  all  the  relief  which  the  plaintiff  is  entitled  to 
have- against  the  defendant,  under  the  same  representation  of  facts, 
it  will  be  liable  to  demurrer,  unless  it  comes  within  any  of  the 
exceptions  before  pointed  out.^ 

7.  The  question :  who  are  the  proper  parties  to  be  brought  be- 
fore the  Court,  for  the  purpose  of  enabling  a  Court  of  Equity  to 
do  complete  justice,  by  deciding  upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit,  so  as  to  make  the  per- 
formance of  the  order  of  the  Court  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  to  prevent  future  litigation,  has  been 
before  so  fuUy  discussed,*  that  nothing  remains  to  be  said  upon  it 
here,  further  than  to  remind  the  reader,  that  wherever  a  want  of 
parties  appears  on  the  face  of  a  bill,  it  is  a  cause  of  demurrer : ' 
unless  a  sufficient  reason  for  not  bringing  them  before  the  Court  is 
suggested,  or  unless  the  bill  seeks  a  discovery  of  the  persons  inter- 

1  Ante,  p.  828. 

2  Ante,  p.  329. 

3  Carr  v.  Inglehart,  8  Ohio  (N.  S.),  467. 
If  it  appear  on  the  face  of  the  bill,  that 
the  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  the  amount  to  which  the 
jurisdiction  of  the  Court  is  limited,  the 
ddendaut  may  either  demur,  or  move  to 
have  the  bill  dismissed  with  costs ;  or,  if  it 
does  not  appear  on  the  face  of  the  bill,  it 
may  be  pleaded  in  bar  of  the  suit.  Smets 
V.  Williams,  4  Paige,  364;  McElwain  v. 
Willis,  3  Paige,  506;  S.  C.  on  Appeal,  9 
Wendell,  648;  Schroeppel  v.  Kedfieid,  5 
Paige,  216 ;  Bradt  v.  Kirkpatriok,  7  Paige, 
62.  By  "  exclusive  of  costs  "  is  meant  the 
costs  of  ihe  suit  in  Chancery.  Van  Tyne  v. 
hunce,  1  Edw.  Oh.  688;  see  further,  Moore 
V.  Lyttle,  4  J  ohn .  Ch.  1 83 ;  Fullerton  D.  Jack- 
son, 6  j6.  276;  Douw  v.  Sheldon,  2  Paige, 
303;  Vredenburg  «.  Johnson,  1  Hopk.  112; 
Mitchell  D.  Tighe,  1  Hopk.  »19. 

*  Ante,  p.  330. 

6  Ante,  p.  330. 

6  Ante,  Chap.  V.;  Ld.  Red.  164  eiseq^.; 
Storj'  Eq.  PI.  §§  72,  236. 

'  Ld.  Red.  ISO;  Story  Eq.  PI.  §  641; 
Farnhum  v.  Clements,  51  Mame,  426, 429 ; 


Elmendorf «.  Taylor,  10  Wheat.  162 ;  Crane 
V.  Deming,  7  Conn.  387;  Mitchell  ii.  Lenox, 
2  Paige,  280  ;  Robinson  v.  Smith,  3  ib. 
222  ;  see  the  form  of  a  demurrer  for  want 
of  parties,  Willis,  462  and  note  (J)  ;  2  Eq. 
Drafts,  81 ;  Edwards  on  Parties,  276 ;  Story 
Eq.  PI.  (3d  ed.)  §  543,  note  (4);  post,  Vol. 
111.  A  demurrer  for  want  of  parties  must 
show  who  are  the  proper  parties;  not  in- 
deed by  name,  for  that  might  be  impossi- 
ble ;  but  in  such  manner  as  to  point  out  to 
the  plaintiff  the  objection  to  his  bill,  and 
enable  him  to  amend  by  addingthe  proper 
parties.  Ld.  Red.  18u,  181  ;  Attornej'- 
General  ».  Poole,  4  M.  &  C.  17;  Story  Eq. 
PI.  §  643;  ante,  288;  Robinson  v.  Smith,  3 
Paige,  222. 

It  has,  however,  been  held,  that  upon  a 
demurrer  to  a  bill  for  want  of  equity,  the 
objection  that  the  bill  is  defective  for  want 
of  parties,  may  well  be  taken.  Vernon  ». 
Vernon, in  Chancery  ( England),  Feb.,  1837, 
citedStoryEq.Pl.§643(3ded.),  note  (4). 
So  the  objection  may  be  taken  in  the  same 
way,  if  persons  are  improperly  made  plain- 
tiffs. Gething  ».  Vigurs,  before  the  Vice- 
chancellor  of  England,  Nov.,  1836,  cited 
Story  Eq.  PI.  u4i  supra. 
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ested  in  the  matter  in  question,  for  the  purpose  of  making  them  Ch.XIV.  §2. 

parties ;  ^  but  it  is  no  answer  to  a  demurrer  that  the  addition  of  ' y — — ' 

the  party  would  render  the  bill  multifarious.^  In  consequence  of 
the  alterations  in  the  rules  of  the  Court  as  to  parties,  before  pointed 
out,  demurrers  for  want  of  parties  are  now  of  comparatively  rare 
occurrence.' 

8.  The  subject  of  multifariousness  has  been  already  discussed;*  s.  Formulti- 
and  it  need  only  be  added,  that  a  bill  is  demurrable  on  this  ground ;  fanousuesa: 
and  that  a  demurrer  for  multifariousness  goes  to  the  whole  bill,  and  goes  to  the 
it  is  not  necessary  to  specify  the  particular  parts  of  the  bill  which  ^''°^®  ^'^^■ 
are  multifarious.^ 

9.  In  determining  whether  the  length  of  time  which  has  elapsed 
since  the  plaintiff's  claim  arose  is  a^ar  to  the  relief  which  he  asks, 
Courts  of  Equity  have  considered  themselves  bound  by  the  Statute 
of  Limitations,  21  Jac.  I.  c.  16,  as  to  all  legal  titles  and  demands : 
although  suits  in  Equity  are  not  within  the  words  of  that  statute ;  ^ 
and  as  to  all  equitable  titles  and  demands,  they  act  in  analogy  to 
the  statute.'  The  modern  Statutes  of  Limitations,^  apply,  for  most 
purposes,  to  suits  in  Equity,  as  well  as  actions  at  Law.  The  objec- 
tion of  lapse  of  time  was  formerly  considered  a  proper  ground  for 
a  plea,  and  not  for  a  demurrer ; "  and  in  Chregor  v.  Molesworth,^" 


9.  For  length 
of  time. 


1  Ld.  Red.  180;  ante,  p.  288. 

2  Lumbsden  v.  Eraser,  1  SJ.  &  C.  589, 
602 :  and  as  to  amending  in  such  cases,  see 
S.  C. ;  Attorney-General  v.  The  Merchant 
Tailors'  Company,  1  M.  &  K.  189,  191, 
and  ante,  p.  289. 

8  For  forms  of  demurrers  for  want  of 
parties,  see  2  Van  Hey.  81;  and  ^osi.  Vol. 
III.  In  Way  o.  Bragaw,  1  C.  E.  Green 
(N.  J.),  213,  one  ground  of  demurrer  was 
that  the  bill  should  have  been  for  the  bene- 
fit of  all  the  creditors  of  the  defendant 
jointly  with  the  plaintiff.  The  Chancellor 
said,  "  The  same  objection  was  raised, 
under  similar  circumstances,  in  Edgell  v. 
Haywood,  3  Atk.  367.  But  Lord  Hard- 
wicke  said,  '  The  person  who  first  sues 
has  an  advantage  by  his  legal  diligence  in 
all  cases.  The  plaintifi",  by  his  judgment 
and  execution  at  law,  and  by  his  diligence 
in  this  Court,  has  obtained  a  position  which 
entitles  him  to  priority  over  the  other 
creditors  of  the  debtor.  He  does  not  stand 
in  the  attitude  of  a  plaintiff  in  an  ordinary 
creditors'  bill.  It  does  not  appear  that 
there  is  any  creditor  of  equal  degree  with 
the  plaintiff. '  "  Clarkson  v.  Depeyster,  3 
Paige,  320;  Parmelee  ».  Egan,  7  Paige, 
610  ;  Grosvenor  v.  Allen,  9  Paige,  74  ; 
Farnham  v.  Campbell,  10  Paige,  598. 

4  Ante,  p.  333  et  seq. ;  see  Storv  Eq.  PI. 
§§  530-540 ;  Graves  v.  Fresh,  9  Gill  &  J.  280 ; 
Bryan  v.  Blythe,  4  Blackf..  331 ;  Coe  v. 
Turner,  5  Conn.  86  ;  Mulook  v.  Mulock,  1 
Edw.  14;  Thurman  v.  Shelton,  10  Yerger, 
383;  Emans  v.  Eraans,  1  McCarter(N.  J.), 
114.    A  demurrer  to  a  bill  for  multifarious- 


ness should  be  taken  before  the  case  comes 
to  the  Appellate  Court.  Wellborn  ».  Tiller, 
10  Ala.  305. 

^  East  India  Company®.  Coles,  3Swanst. 
142,  n. ;  see  Dimmook  v.  Bixby,  20  Pick. 
368;  Gibbs  v.  Claggett,  2  Gill  &  J.  14; 
Boyd  V.  Hoy  t,  5  Paige,  65 ;  White  v.  White, 

5  Gill,  359.  For  forms  of  demurrers  for 
multifariousness,  see  2  Van  Hey.  79,  80  ; 
and  »ost.  Vol.  lU. 

8  Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  630,  631 ;  Honv  v.  Hony,  1  S.  &  S.  568, 
580. 

'  See  Bond  v.  Hopkins,  1  Sch.  &  Lef. 
428 ;  Hovenden  v.  Lord  Annesley,  ubi  sup., ; 
Staokhouse  v.  Barnston,  10  Ves.  466 ;  £x 
parte  Dewdney,  15  Ves.  496  ;  Beckford  v. 
Wade,  17  Ves.  96  ;  Lord  Cholmondeley  v. 
Lord  Clinton,  2  J.  &  W.  1,  161,  192. 

8  3  &  4  Will.  IV.  CO.  27.  42;  7  Will.  IV. 

6  1  Vic.  c.  28  ;  19  &  20  Vic.  c.  97,  §§  9, 
10,  11;  23  &  24  Vic.  c.  38,  §  13;  see,  as  to 
these  Acts,  Sugd.  R.  P.  Stat.  Chap.  I. 

9  If  the  lapse  of  the  period  of  limitation 
appears  with  certainty  on  the  face  of  the 
bill,  the  objection  may  be  taken  by  de- 
murrer. Deloraine  v.  Browne,  3  Bro.  C. 
C.  (Perkins's  ed.)  633,  Mr.  Belt's  note  (1; 
436,  Mr.  Eden's  note  (7),  and  cases  cited  ; 
Wisner  v.  Barnet,  4  Wash.  C.  C.  631; 
Dunlap  !).  Gibbs,  4  Yerger,  94  ;  Foster  v. 
Hodgson,  19  Ves.  180  ;  Hoare  v.  Peck,  6 
Sim.  51 ;  Story  Eq.  PI.  §§  484,  751,  and 

1"  2  Ves.  S.  109  ;  see  also  Aggas  ». 
Piokerell,  3  Atk.  225 ;  Deloraine  v.  Browne, 
3  Bro.  C.  C.  633,  646. 
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DEMCREEES. 


CH.XrV.§2. 


Effect  of 
Statute  of 
Limitations. 


Where  no 
positive  limi- 
tation of  time, 
question  is 
only  whether, 
upon  the 
facts,  the 
Court  will 
infer  acquies- 
cence. 


Lord  HardTvioke  reftised  to  allow  a  demurrer  of  this  nature,  alleg- 
ing as  his  reason,  that  several  exceptions  might  take  it  out  of  the 
length  of  time,  as  infancy,  or  coverture,  which  the  party  should 
have  the  advantage  of  showing,  but  which  cannot  be  done  if  de- 
murred to.  This,  however,  can  hardly  be  a  sufficient  reason  for 
the  distinction  in  this  case  between  a  plea  and  a  demurrer,  as  the 
plaintiff,  if  he  has  any  reason  to  allege  to  take  his  case  out  of  the 
bar,  arising  from  the  length  of  time,  should  show  it  by  his  bUl ; 
and  it  is  now  clearly  the  rule  of  the  Court,  that  the  Statute  oi 
Limitations,  or  objections  in  analogy  to  it,  upon  the  ground  of 
laches,  may  be  taken  advantage  of  by  way  of  demurrer,  as  well  as 
by  plea.* 

Where  there  is  no  positive  limitation  of  time,  the  question 
whether  the  Court  will  interfere  or  not  depends  upon  whether 
from  the  facts  of  the  case,  the  Court  will  infer  acquiescence,  or 
confirmation,  or  a  release.  Such  inference  is  an  inference  of  fact, 
and  not  an  inference  of  law,  and  cannot  be  raised  on  demurrer  :  ^ 


notes  i  Hardy  v.  Beeves,  4  Sumner's  Ves. 
466,  note  (6);  Freake  v.  Cranfelt,  3  M. 
&  C.  499;  Tyson  v.  Pole,  3  Y.  &  C.  266; 
Humbert  v.  Rector,  &c..  Trinity  Church,  7 
Paige,  195;  Van  Hook  v.  Whitlock,  7 
Paige,  373;  S.  0.  24  Wend.  587;  Coster ». 
Murray,  5  John.  Ch.  521;  Waller  v.  De- 
mint,  1  Dana,  92;  see  M'Dowl  v.  Charles, 
6  John.  Ch.  132. 

1  Ld.  Eed.  212,  n. ;  Saunders  v.  Hord.  1 
Ch.  Rep.  184  ;  Jenner  v.  Tracey,  3  P. 
Wms.  28",  n. ;  Hovenden  v.  Lord  Annesley, 
2  Sch.  &  Lef.  607, 637 ;  Foster  i).  Hodgson, 
19  Ves.  180;  Hoare  v.  Peck,  6  Sim.  51; 
Bampton  v.  Birchall,  5  Beav.  67,  76  ; 
Prance  v.  Sj'mpson,  Kay,  678,  680;  Smith 
V.  Fox,  6  Hare,  386,  391;  Rolfe«.  Gregory, 
8  Jur.  N.  S.  606;  10  W.  R.  711,  V.  0.  K. ; 
see  Marsh  v.  Oliver,  1  McCarter  (N.  J.), 
259;  Acherley  v.  Roe,  5  Sumner's  Ves. 
565,  Perkins's  note  (6),  and  cases  cited,  673, 
note  («),  and  cases  cited;  Stockhouse  v. 
Barnston,  10  Sumner's  Ves.  453,  Per- 
kins's notes  (c)  and  (e^),  and  cases  cited; 
Hardy  v.  Reeves,  4  Sumner's  Ves.  465, 
notes  (o)  and  (4);  Mitford  Eq.  PI.  hy 
Jeremy,  272,  273  (5th  Am.  ed.) ,  note  (1) 
and  cases  cited ;  Pierson  i).  David,  1  Clarke 
(Iowa),  23 ;  Sublette  v.  Tinney,  9  Cal.  428 ; 
Bangs  V.  H«ll,  2  Pick.  (2a  ed. )  372,  note  (1), 
and  CRses  cited;  Harris  v.  Mills,  28111.  44. 
In  Masi^achusetts,  the  Statute  of  Limita- 
tions operates,  in  cases  where  it  applies, 
ex  prqpj^o  vigore^  in  Equity  as  well  as  at 
Law.  Farnam  v.  Brooks,  9  Pick.  243; 
Johnson  v.  Ames,  11  Pick.  182  ;  Bowman 
V.  Wathen,  1  How.  U.  S.  189.  In  Ken- 
tucky, the  Statute  of  Limitations  is  a  bar 
in  Equity.  M'Dowell  «.  Heath,  3  A.  K. 
Marsh.  223  ;  Beckenbridge  v.  Churchill,  3 
J.  J.  Marsh.  15.  It  seems,  however,  that 
it  does  not  apply  in  totidem  mrbis,  but  has 
been  adopted  as  reasonable  and  consistent. 
Grain  i>.  5Prather,  4  J.  J.  Marsh.  77.     The 


principles  of  the  Statute  of  Limitations,  as 
applied  to  suits  in  Equity,  are  recognized 
by  the  Revised  Statutes  of  New  York. 
Before  such  recognition,  they  received  the 
same  application.  Kane  v.  Bloodgood,  7 
John.  Ch.  90  ;  Stafford  v.  Bryan,  1  Paige, 
239 ;  Bertine  v.  Varian,  1  Edw.  Ch.  343 ; 
see  2  Rev.  Stat.  N.  Y.  301;  and  Van  Hook 
V.  Whitlock,  3  Paige,  409.  In  New  York, 
aside  from  the  Revised  Statutes,  the  bar 
would  seem  to  operate  by  the  discretion 
of  the  Court.  Murray  v.  Coster,  2  John. 
583  ;  Arden  v.  Arden,  1  John.  Ch.  316. 
See  the  same  doctrine  held  by  Elmendorf 
V.  Taylor,  10  Wheat.  162;  Coulson  v. 
Walton,  9  Peters,  82 ;  and  see  Robinson  v. 
Hook,  4  Mason,  150.  In  Connecticut," 
where  a  delay  has  been  such  as  to  be  a  bar 
at  Law,  it  will  be  so  in  Equity.  Banks  ii. 
Jndah,  8  Conn.  145.  The  same  principle 
exists  in  the  Courts  of  the  United  States. 
Elmendorf  «.  Taylor,  10  Wheaton,  162; 
Miller  v.  M'Intyre,  6  Peters,  61.  In  Maine, 
the  Statute  of  Limitations  operates  on  suits 
in.  Equity  as  well  as  on  actions  at  Law. 
Denny  v.  Gilman,  26  Maine,  149,  154; 
Chapman  v.  Butler,  22  Maine,  191.  Wheth- 
er this  can  apply  to  oases  purely  of  equita- 
ble jurisdiction,  see  Robinson  v.  Hook,  4 
Mason,  150 ;  Murray  v.  Coster,  2  John.  583 ; 
Kane  v.  Bloodgood,  7  John.  Ch.  90 ;  Arm- 
strong V.  CamM)ell,  3  Yerger,  232 ;  Bigelow 
D.  Bigelow,  6  Ohio,  97.  In  case  of  a  direct 
trust,  no  length  of  time  bars  the  claim  be- 
tween the  trustee  and  cestui  que  trust.  Cook 
V.  Williams,  1  Green  Ch.  209;  Baker  v. 
Whiting,  3  Sumner,  476  ;  Armstrong  v. 
Campbell,  3  Yerger,  201 ;  Overstreet 
V.  Bate,  1  J.  J.  Marsh.  370 ;  Trecothick  o. 
Austin,  4  Mason,  16,  and  other  cases  cited 
in  Perkins's  note  (o)  to  Acherley  v.  Eoe 
5  Sumner's  Ves.  573. 
2  Cuthbert  v.  Creasy,  6  Mad.  189. 
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because  a  defendant  has  no  right  to  avail  himself,  by  demurrer,  of  Ch.  XIV.  §  2. 
an  inference  of  fact  upon  matters  on  which  a  jury,  in  a  Court  of  '       y       ' 
Law,  would  collect  matter  of  fact  to  decide  their  verdict,  if  sub- 
mitted to  them,  or  a  Court  would  proceed  in  the  same  manner  in 
Equity.i 

10.  The  non-compliance  with  the  requirements  of  the  Statute  of  10.  The 
Frauds  may  also  be  a  ground  of  demurrer ;  for  there  can  be  no  prauda. " 
doubt  but  that  a  bill  may  contain  such  statements  as  to  entitle  a 
defendant,  by  general  demurrer,  to  take  advantage  of  the  want  of 
signature  to  an  agreement :  because  it  might  appear  clear  that  the 
plaintiff  was  not  entitled  to  the  relief  he  asked.^    It  is,  however, 

more  usual  to  plead  this  statute,  as  it  is  seldom  that  the  biU  dis- 
closes every  thing  necessary  for  th*  defence.' 

11.  If  it  appears,  by  the  bill,  that  another  suit  is  pending  relat- 
ing to  the  same  matter,  a  defendant  may  demur.     Such  a  demui-rer, 
however,  will  not  hold,  unless  it  appears,  by  the  bUl,  that  the  suit  matter, 
already  depending  will  afford  to  the  plaintifi"  the  same  relief  as  he 
would  have  been  entitled  to  under  the  bill  which  is  the  subject  of 

the  demurrer.* 

II.   The  grounds  upon  which  a  biU  may  be  demurred  to,  by  II.  Demurrer 
reason  of  a  deficiency  in  matters  of  form,  are,  as  we  have  seen,  as  """■ 

follows.^     1.  Because  the  plaintiff's  place  of  abode  is  not  stated." 


11.  Another 
suit  pending 
for  same 


'  Ld.  Red.  213.  A  demurrer  would  un- 
doubtedly lie  to  a  bill  for  the  redemption 
Of  a  mortgage,  after  a  great  length  of  time 
had  elapsed,  if  the  bill  was  so  framed  as  to 
present  the  objection  without  any  attend- 
ant circumstances  to  obviate  it.  Story  Eq. 
PI.  §  603,  and  cases  in  note.  As  to  the 
length  of  time,  which  will  bar  a  redemp- 
tion of  a  mortgage,  see  Acherley  v.  Roe,  5 
Sumner's  Ves.  573,  Perkins's  note  (a) 
and  cases  cited;  Hardy  v.  Reeves,  4  Sum- 
ner's Ves.  466,  note  (a);  Trash «.  White, 
3  Bro.  C.  C.  (Perkins's  ed.)  291;  note  (o), 
and  cases  cited;  Phillips  v.  Sinclair,  20 
Maine,  269. 

In  reference  to  the  length  of  time  which 
•will  bar  a  bill  for  an  account,  see  Acherley 
V.  Eoe,  5  Sumner's  Ves.  565,  Perkins's 
note  (0),  and  cases  cited;  Stackhouse  v. 
Barnston,  10  ib.  463,  note  {d),  and  cases 
cited. 

2  Per  Lord  Langdale  in  Field  v.  Hutchin- 
son, 1  Beav.  600;  3  Jur.  792;  see  also 
Howard  v.  Okeover,  3  Swanst.  421,  n. ; 
Barkworth  «.  Toung,  4  Drew.  1 ;  3  Jur.  N. 
S.  34;  Wood  «.  Midgley,  5  De  G,  M.  & 
G.  41 ;  Middlebrook  v.  Bromley,  9  Jur.  N. 
S.  614;  11  W.  K.  712,  V.  C.  K.;  DaviesD. 
Otty,  10  Jur.  N.  S.  506,  M.  E.  ;  33  Beav. 
640;  2  De  G.,  J.  &  S.  238  ;  Story  Eq.  PI. 
§  603;  Meach  v.  Stone,  ID.  Chip.  182.  In 
a  suit  for  specific  performance  of  a  contract 
in  relation  to  land,  if  ttie  agreement  ap- 
pears in  the  bill  to  be  oral,  and  no  facts  are 
alleged  to  take  the  case  out  of  the  Statute 
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of  Frauds,  the  defendant  may  demur  to 
the  bill.  Cozine  v.  Graham,  2  Paige,  177 ; 
Walker  v.  Locke,  5  Cuah.  90,  93.  But  if 
the  agreement  does  not  appear  in  the  bill 
to  be  oral,  the  proper  course  to  take  advan- 
tage of  the  Statute  of  Frauds  is  by  plea  or 
answer.  Cranston  v.  Smith,  6  R.  I.  281  ; 
Dudley  v.  Bachelder,  53  Maine,  403,  406. 
If  it  is  stated  generally  in  a  bill  that  ah 
agreement  or  contract  was  made,  the  Court 
will  presume  it  was  alegal  contract  until  the 
contrary  appears ;  and  the  defendant  must 
either  plead  the  fact,  that  it.  was  not  in 
writing,  or  insist  upon  that  defence  in  his 
answer.  Dudley  v.  Bachelder,  63  Maine, 
403,  406;  Farnham  J).  Clements,  51  Maine, 
426. 

8  For  form  of  demurrer  in  this  case,  see 
Vol.  in.  / 

4  Law  V.  Rigby,  4  Bro.  C.  C.  60, 63 ;  and 
see  post.  Chap.  XV.,  Pleas;  see  also  Pear- 
eth  V.  Peareth,  John.  68  ;  5  Jur.  N.  S.  60  ; 
Singleton  v.  Selwyn,  9  Jur.  N.  S.  1149;  12 
W.  R.  98,  V.  C.  W.  As  to  demurrers  on 
the  ground  of  res  judicata,  see  Waine  v. 
Crocker,  10  W.  K.  204,  L.  JJ.;  3  De  G., 
F.  &  J.  421. 

6  Story  Eq.  PI.  §§  528,  629,  and  notes; 
Ld.  Red.  206.  A  demurrer  will  not  hold 
to  an  irregularity  of  practice  in  regard  to 
the  bringing  or  nling  of  a  bill,  suggesting 
matters  of  fact  which  do  not  otherwise  ap- 
pear by  the  bill.  Tallmadge  v.  Lovett,  3 
Edw.  Ch.  563. 

6  Ante,  p.  367 ;  The  Winnipiseogee  Lake 
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DEMUBEEES. 


Ch.  XTV.  §  2.   2.  Because  the  facts  essential  to  the  plaintiff's  right,  and  within 

■■"■ — Y '   his  own  knowledge,  are  not  alleged  positively.^    3.  Because  the 

biU  is  deficient  in  certainty.''  4.  Because  the  plaintiff  does  not,  by 
his  bUl,  offer  to  do  equity  where  the  rules  of  the  Court  require  that 
he  should  do  so  ; '  or  to  waive  penalties  or  forfeitures,  where  the 
plaintiff  is  in  a  situation  to  make  such  waiver.*  To  these  may  be 
added  :  5.  The  want  of  counsel's  signature  to  the  bUl  ;^  and  6.  The 
absence  of  the  proper  affidavit,  in  those  cases  in  which  the  rules  of 
the  Court  require  that  the  plaintiff's  bUl  should  be  accompanied  by 


Demurrer  to 
discovery: 


is  now  of  rare 
occurrence. 


'Grounds  of 
■demurrer 
to  the 
'discovery; 


The  grounds  of  demurrer  before  pointed  out  apply  to  the  relief 
prayed  by  the  bill,  and  not  to  the  discovery,  further  than  as  it  is 
incidental  to  the  relief. ''  It  has,  however,  been  stated  *  that  there 
are  cases  in  which  a  defendant  may  demur  to  the  discovery  sought 
by  the  bill :  although  such  demurrer  wiU  not  extend  to  preclude 
the  plaintiff  from  having  the  relief  prayed,  provided  he  can  estab- 
lish his  right  to  it  by  other  means  than  a  discovery  from  the  de- 
fendant himself. 

In  consequence  of  the  changes  which  have  taken  place  in  the 
practice  of  the  Court  of  Chancery,  demurrers  to  discovery  are  now 
of  rare  occurrence  (the  objection  being  almost  always  taken  by 
answer) ; '  but  in  determining  the  question  whether  a  party  is 
bound  to  give  the  discovery  sought  by  the  other  side,  the  Court  is 
guided  by  the  same  rules  as  it  formerly  acted  on  in  allowing  or 
overruling  demurrers  to  discovery.  These  rules  (which  we  shall 
now  proceed  to  consider),  therefore,  stUl  remain  of  importance. 

Demurrers  to  discovery  may  be  arranged  under  the  following 
heads  r^"  I.  That  the  discovery  may  subject  the  defendant  to 
pains  and  penalties,  or  to  some  forfeiture,  or  something  in  the 
nature  of  forfeiture.  II.  That,  in  conscience,  the  defendant's  right 
is  equal  to  the  plaintiff's.    III.  That  the  discovery  sought  is  im- 


Co.  «.  Young,  40  N.  H.  42  ;  see  Howe  v. 
Harvey,  8  Paige,  73.  It  is  not  a  ground  of 
demurrer  that  the  plaintiff  omits  to  state 
his  occupation,  or  addition.  Gove  v.  Pet- 
tis, 4  Sandf.  Ch.  403. 

^  Ante,  p.  360 ;  on  this  head,  see  Smith  v. 
Kay,  7  H.  L.  Ca.  760,  which  decided  that 
the  point  must  be  raised  on  demurrer. 

2  Ante,  pp.  368,  371,  372. 

8  Ante,  p.  3SB. 

<  Ante,  pp.  386,  387. 

6  Ante,  p.  312;  see  Graham  v.  Elmore, 
Herring.  Ch.  26B.  But  in  Gove  v.  Pettis, 
4  Sandf.  Ch.  403,  it  was  held,  that  a  de- 
murrer could  not  be  talien  for  an  omission 
of  the  signature  of  the  solicitor  or  counsel 
to  the  bill,  but  that  it  is  a  fit  subject  for  a 
motion  to  talse  the  bills  from  the  files  of 
the  Court. 

6  Jb.  p.  360;   Gove  ii.  Pettis,  4  Sandf. 


Ch.  403.  The  defendant  is  not  bound  to 
look  beyond  the  copy  of  the  bill,  which  is 
served  on  his  solicitor;  and  if  that  does 
not  contain  the  requisite  affidavit  or  verifi- 
cation to  give  the  Court  jurisdiction  of  the 
case,  he  may  demur  to  the  bill  on  that 
ground.    Lansing  v.  Pine,  4  Paige,  364. 

'  A  demurrer  will  be  allowed  to  a  bill 
of  discovery  in  aid  of  the  defence  to  a  suit 
in  a  foreign  Court.  Bent  v.  Young,  9  Sim. 
180;  but  see  contra,  Mitchell  v.  Smith,  1 
Paige,  287;  see^ost,  Bitts  of  Discovery. 

8  Ante.  p.  648;  see  Metier  ».  Metier,  3  C. 
E.  Green  (N.  J.),  270;  S.  C.  4C.E.  Green 
(N.J.),  467. 

8  Ord.  XV.  4;  see.  post.  Chap.  XVII., 
Amwers,  and  see  15  &  16  Vic.  c.  86,  §§  10, 
12. 

1"  For  form  of  demurrer  to  discovery, 
see  Vol.  m. 
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material  to  the  relief  prayed.     IV.  That  the  discovery  would  be  Ch.XIV.  §2. 

a  breach  of  professional  confidence.    Y.  That  the  discovery  relates  ' v ' 

only  to  the  defendant's  case.  VI.  That  a  third  party  has  an  in- 
terest in  the  discovery,  and  ought  not  to  be  prejudiced.  VII. 
That  the  discovery  might  be  injurious  to  public  interests. 

I.  We  have  before  seen,  that  in  cases  where  the  plaintiff  is  the  i.  That  it-will 
person  who  is  entitled  to  the  advantage  of  the  penalty,  or  of  the  f^^"^®/,.^' 
forfeiture,  to  which  the  defendant  would  render  himself  liable  by  penalty  or 
making  the  discovery  sought,  he  may  obviate  a  demurrer  by  ex-    °'^®'™"'^- 
pressly  waiving  his  right  to  the  penalty  or  forfeitui-e  in  his  bill :  ^ 
the  effect  of  which  waiver  is,  to  enable  the  defendant,  in  case  the  waiver; 
plaintiff  should  sue  him  for  the  pqpalty,  or  endeavor  to  take  ad- 
vantage of  the  forfeiture,  to  apply  to  the  Court  for  an  injunction 
to  restrain  him  from  proceeding.^    Biit  where  the  forfeiture  or  where  it 
penalty  is  not  of  such  a  nature  that  the  plaintiff  can,  by  waiver,  ^^ved.  ^ 
relieve  the  defendant  from  the  consequence  of  his  discovery,  a  de- 
murrer will  hold,^  for  it  is  a  general  rule,  that  no  one  is  bound  to  Rule,  tliat 
answer  so  as  to  subject  himself  to  punishment,  in  whatever  manner  "°  ^^iie^  ^ 
that  punishment  may  arise,  or  whatever  may  be  the  nature  of  that  subject  him- 
punishment :  whether  it  arises  by  the  Ecclesiastical  Law,  or  by  the  ment"^""'* 
law  of  the  land.*    This  rule  is  not  confined  to  cases  in  which  the 
discovery  must  necessarily  subject  the  defendant    to  pains   and 
penalties,  but  it  extends  to  cases  where  it  may  do  so.^   If,  therefore, 
a  bill  alleges  any  thing  which,  if  confessed  by  the  answer,  may  sub- 
'  ject  the  defendant  to  a  criminal  prosecution,'  or  to  any  particular 
penalties,  as  maintenance,'  champerty,*  simony,'  or  subornation  of 
perjury,"  the  defendant  may  object  to  the  discovery .^^   In  the  ap- 

l^n«e,  pp.  386,387,  and  note.  For  form  of  6  Harrison  v.   Southccte,   1  Atk.  539; 

demurrer,  where  the  penalty  or  forfeiture  Story  Eq.  PI.  §  57B. 

is  not  waived,  see  2  Van  Hey.  82.  *  East  India  Company  v.  Campbel,  1 

2  Ante,  p.  387.  Ves.  S.  246;  Chetwynd  v.  Lindon,  2  Ves. 

8  Story  Eq.  PI.  §  575 ;  March  v.  Davison,  S.  450 ;  Cartwright  v.  Green,  8  Ves.  405 ; 

9  Paige,  580;  Ld.  Red.  194,195;  2  Story  Claridge  !).  Hoare,  14  Ves.   59,66;    Mac- 

Eq.  Jur.  §  1494.  callum  u.  Turton,  2  Y.  &  J.  183;    Waters 

4  Brownsword  v.  Edwards,  2  Ves.  S.  v.  Earl  of  Shaftesbury,  12  Jur.  N.  S.  3; 

243,  245;  Harrison  v.  Sonthoote,  1  Atk.  14  W.  R.  259,  V.  C.  S.    For  form  of  de- 

528,  539;  see  also  Parkhurst  v.  Lowten,  2  murrer  in  such  case,  see  2  Van  Hey.  83. 

Swanst.  214;  Hare  on  Discovery,  131, 132,  1  Penrice  v.  Parker,  Rep.  t.  Finch,  75; 

where  the  cases  are    classed  ;   Wigram,  Sharp  v.  Carter,  3  P.  Wms.  376 ;  Wallis  v. 

Discoverj'(lst  Am.  ed.),  82,  83, 193,|127,  Duke  of  Portland,  3  Ves.  494;   affirmed 

134,  270-272;  Brownellt).  Curtis,  10  Paige,  by  H.  L.  ib.  761;  Mayor  of  London  v. 

213;  Livingston®.  Harris,  3  Paige,  628;  Ainsley,   1  Anst.   158;    Scott  v.  Miller. 

Patterson  v.  Patterson,  1  Hayw.  167 ;  Wolf  Johns.  220,  328 ;  5  Jur.  N.  S.  858. 

1).  Wolf,  2  Har.  &  G.  382;   Lambert  v.  '8  Hartley  v.  Eussell,  2  S.  &  S.  244,  252. 

People,  9  Cowen,  578;    Northup  «.  Hatch,  '  Attorney-General  u.  Sudel,  Prec.  Oh. 

6  Conn.  361 ;  Leggett  v.  Postley,  2  Paige,  214 ;  Parkhurst  v.  Lowten,  1  Mer.  391,  401. 

599;  Story  Eq.  PI.  §§  521-524,  679-598;  1"  Selby  v.  Crew,  2  Anst.  504;  Baker  v. 

United  States  «.  Twenty-Eight  Packages,  Pritchard,  2  Atk.  389;  as  to  discovering 

&c.,  Gilpin,  306;  Butler  v.  Catlin,  1  Root,  returns  made  to  Income  Tax  Commission- 

310;   Leigh  v.  Everhart,  4  Monroe,  381)  ers,  see  Mitchell  «.  Koecker,  llBoav.  380; 

Ocean  Ins.  Co.  v.  Field,  2  Story,  59;  Ad-  13  Jur.  797. 

ams  V.  Porter,  1  Gush.  170.  li  In  Livingston  v.  Tompkins,  3  John. 

But  a  party  is  bound  to  make  discovery,  Ch.  462,  it  is  said  that  "  there  are  numer- 

although  his  answer  may  subject  him  to  ous  cases  establishing  the  rule  that  no  one 

the  loss  of  legal  interest.    Taylor  ».  Mitch-  is  bound  to  answer  so  as  to  subject  him- 

ell,  1  How.  (Miss.)  596.  self,  either  directly  or  eventually,  to  a  for- 
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extends  to 
protect  de- 
fendant from 
discovery  of 
all  circum- 
stances 
tending  to 
criminate ; 


and  to  cases 
of  moral 
turpitude, 
which  ex- 
pose to 
punishment 
in  Ecclesias- 
tical Court. 


plication  of  this  principle  it  has  been  held,  that  a  married  woman 
will  not  be  compelled  to  answer  a  bill  which  would  subject  her 
husband  to  a  charge  of  felony.^ 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  nature, 
that  the  facts  inquired  after  should  have  an  immediate  tendency  to 
criminate  the  defendant;  he  may  equally  object  to  answering  the 
circumstances,  though  they  have  not  such  an  immediate  tendency.^ 
This  was  very  clearly  laid  down  by  Lord  Eldon,  in  Paxton  v. 
Douglas^  in  which  his  Lordship  said,  "  In  no  stage  of  the  pro- 
ceedings in  this  Court  can  a  party  be  compelled  to  answer  any 
question,  accusing  himself,  or  any  one  in  a  series  of  questions  that 
has  a  tendency  to  that  effect :  the  rule  in  these  cases  being,  that 
he  is  at  Uberty  to  protect  himself  against  answering,  not  only  the 
direct  question,  whether  he  did  what  was  illegal,  but  also  every 
question  fairly  appearing  to  be  put  with  the  view  of  dravnng  from 
him  an  answer  containing  nothing  to  affect  hka,  except  as  it  is  one 
link  in  a  chain  of  proof  that  is  to  affect  him." 

It  results  from  the  principle  above  laid  down,  that  a  defendant 
is  not  bound  to  make  any  discovery  which  may  tend  to  show  him- 
self to  have  been  guilty  of  any  moral  turpitude,  which  may  expose 
him  to  ecclesiastical  censure  ;  thus,  it  has  been  held,  that  a  defend- 
ant is  not  bound  to  discover  whether  a  child  was  bom  out  of 
lawful  wedlock ;  *  nor  is  an  unmarried  woman  bound  to  discover 
whether  she  and  the  plaintiff  cohabited  together.^     It  has  been 


feiture  or  penalty,  or  any  thing  in  the  na- 
ture of  a  forfeiture  or  penalty."  See  the 
cases  there  cited;  Story  Eq.  PI.  §  583; 
Northup  V.  Hatch,  6  Conn.  361 ;  Skinner 
V.  Judson,  8  Conn.  B28;  Wolf  D.  Wolf,  2 
Harr.  &  G.  382;  Livingston  v.  Harris, 
3  Paige,  528;  United  States  v.  Twenty- 
Eight  Packages,  Gilpin,  306.  The  objec- 
tion by  the  defendants,  who  were  ofScers 
of  a  cfirporation,  that  a  discovery  of  the 
matters  stated  in  the  bill  may  subject  the 
corporation  to  a  forfeiture  of  its  charter, 
is  not  sufficient  to  support  a  general  de- 
murrer to  the  relief  as  well  as  to  the  dis- 
covery sought  by  the  bill.  Robinson  v. 
Smith,  3  Paige,  222. 

1  Cartwright  B.  Green,  8  Ves.  405,  410; 
ante,  p.  184;  Story  Eq.  PI.  §  519. 

2  East  India  Company  v.  Campbel,  vbi 
mp.;  see  also  Lee  «.  Read,  5  Beav.  381, 
386.  A  defendant  will  not  be  compelled 
to  discover  that,  which,  if  answered,  would 
tend  to  subject  him  to  a  penalty  or  pun- 
ishment, or  which  might  lead  to  a  criminal 
accusation,  or  to  ecclesiastical  censure. 
1  Greenl.  Ev.  §  451 ;  Thoi-pe  v.  Macaulev, 
6  Mad.  229;  Maccallum  v.  Turton,  2  Y. 
&  J.  138;  Storv  Eq.  PI.  §§  377,  524,  591- 
698,  824,  825 ;  Leggett  v.  Postley,  2  Paige, 
699;  Patterson  V.  Patterson,  1  Ha3'W.  168; 
Wolfi).  Wolf,  2  Harr.  &  G.382;  Lub^Eq. 
PI.  (Am.  ed.)  246;  M'Intyre  v.  Mancius, 


15  John.  692 ;  Sloman  v.  Kelley,  3  T.  &  C. 
573 ;  Ocean  Ins.  Co.  v.  Fields,  2  Story,  69 ; 
Bishop  of  London  v.  Fythche,  1  Bro.  C.  C. 
(Perkins's  ed.)  96  and  notes;  Adams  v. 
Porter,  1  Cush.  170;  Marsh  v.  Marsh,  1 
C.  E.  Green  (N.  J.),  391,  397. 

In  case  of  witnesses,  it  is  said  that 
"many  links  frequently  compose  that 
chain  of  testimony,  which  is  necessary  to 
convict  an  individual  of  a  crime,  but  no 
witness  is  compellable  to  furnish  any  one 
of  them  against  himself."  Marshall  0. 
J.,  1  Burr's  Trial,  244;  The  People  v. 
Mather,  4  Wend.  229 ;  Southard  v.  Rex- 
ford,  6  Cowen,  254;  Bellenger  v.  The 
People,  8  Wend.  695;  Story  Eq.  PI.  §  563; 
see  post,  p.  579,  n.  5. 

8  19  Ves.  226,  227;  and  see  TVIaccallum 
V.  Turton,  and  Claridge  v.  Hoare,  ubi  sup.; 
Thorpe  v.  Macauley,  6  Mad.  218,  229. 

*  Attorney-General  v.  Duplessis,  Parker, 
163.  As  to  proof  of  non-access  and  how 
far  parents  can  bastardize  their  issue,  see 
Anon.  V.  Anon.,  22  Beav.  481 ;  23  Beav. 
273;  Legge  «.  Edmonds,  25  L.  J.  Ch.  125, 
V.  C.  VV.;  Plowes  v.  Bossey,  2  Dr.  &  Sm. 
145;  8  Jur.  N.  S.  362;  and  other  cases 
collected  in  Taylor  on  Evid.  §  868. 

«•  Franco  v.  Bolton,  3  Ves.  368, 371,  372; 
see  on  this  subject  Benyon  ».  Nettleford, 
3  M'N.  &  6.  94,  and  the  cases  collected  in 
the  note,  ib.  100. 
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held,  however,  that  a  woman  is  bound  to  discover  where  her  child  Ch.  XIV.  §  2. 

was  born,  though  it  might  tend  to  show  the  child  to  be  an  alien.^   ' r ' 

It  has  also  been  held,  that  though  parties  may  demur  to  any  thing 
which  may  expose  them  to  ecclesiastical  censure,  a  defendant  can- 
not protect  himself  from  discovery  whether  he  has  or  has  not  a 
legitimate  son;^  and  it  is  to  be  observed,  that  the  objection  to 
answering  upon  the  ground  that  the  answer  might  show  a  defend- 
ant to  be  guilty  of  moral  turpitude,  appears  to  be  confined  to 
those  cases  where  the  moral  turpitude  is  of  such  a  nature  as  would 
lay  the  party  open  to  proceedings  in  the  Ecclesiastical  or  other 
Courts.    In  other  cases,  a  defendant  is  bound  to  answer  fully,  not-  in  other 
withstanding  his  answer  may  cast  a  very  great  degree  of  reflection  S^'?^'  ^^' 
on  his  moral  character ;  ^  or  may  render  him  liable  for  fraudulent  answer, 
dealings ;  *  therefore,  where  a  defendant  demurred  to  such  part  of  covens  mav 
the  bill  as  sought  a  discovery  from  her,  as  to  a  conspiracy  or  reflect  upon 
attempt  to  set  up  a  bastard  child,  which  she  pretended  to  have  by  character. 
a  person  who  kept  her,  and  was  desirous  to  have  a  chUd  by  her, 
the  demurrer  was  overruled :  ^  because  the  conspiracy,  or  attempt 
to  set  up  the  bastard,  not  being  alleged  to  have  been  for  the  pur- 
pose of  defeating  the  heir,  was  not  of  itself  an  ofience. 

Where  the  discovery  might  subject  a  defendant  to  penalties  to  Rule  does  not 
which  the  plaintiff  is  not  entitled,  and  which  he  consequently  can-  ^^^'^^  J" 

■^         ^  '  1  J  cases  where 

not  waive,  yet,  if  the  defendant  has  expressly  covenanted  not  to  defendant  has 

plead  or  demur  to  the  discovery  sought,  he  will  be  compelled  to  nottodmur- 

answer.*      And  where  a  person,  by  his  own  agreement,  subjects  nor  where 

himself  to  a  payment,  in  the  nature  of  a  penalty,  if  he  does  a  par-  defendant 

•r   J  ^  r  ji  r  agrees  to  snb- 

ticular  act,  a  demurrer  to  a  discovery  of  that  act  will  not  hold;'  ject  himself  to 
thus,  where  a  lessee  covenanted  not  to  dig  loam,  with  a  proviso  the'^^ure  of 
that,  if  he  did,  he  should  pay  to  the  lessor  20s.  a  cart  load,  and  he  apeualtyij 
afterwards  dug  great  quantities :  upon  a  bill  being  filed  by  the 
lessor  for  a  discovery  of  the  quantities,  waiving  any  possible  for- 
feiture, a  demurrer  by  the  lessee,  because  the   discovery  might 
subject  him  to  a  payment  by  way  of  penalty,  was  overruled.' 
Upon  the   same  principle,  where  servants  to   a   company  bind 
themselves  to  pay  a  specified  sum,  in  case  of  a  breach  of  the  regu- 
lations  of  their   service,   they   cannot  protect  themselves  fi-om 

1  Attorney-General  v.  Duplessis,  ubi  <  Gartside  v.  Outram,  3  Jur.  N.  S.  39, 
mp.;  see  Stors-  Eq.  PI.  §  B86  and  note.  V.  C.  W. 

2  Finch  1).  Finch,  2  Tes.  S.  491,  493.  6  Chetwynd  v.  Lindon,  2  Ves.  S.  4B0. 

3  Per  Lord  Eldon,  in  Parkhurst®.  Low-  -6  South  Sea  Company  s.Bumsted,  lEq. 
ten  1  Mer.  400.  A  party  may  be  com-  Ca.  Ab.  77,  pi.  16;  East  India  Company 
pelied  to  make  discovery  of  any  act  of  v.  Atkins,  cited  ibid. ;  1  Stra.  168 ;  Paxton 
moral  turpitude,  which  does  nut  amount  «.  Douglas,  16  Ves.  239;  Story  Eq.  PI. 
to  a  public  offence  or  an  indictable  crime.  §  589. 

Story  Eq.  PI.  §§  695,  596 ;  Hare  Discov.  '  Ld.  Red  195 ;  Morse  v.  Duckworth,  2 

142-  Macauley  »  Shaokwell,  1  BHgh,  N.  Vern.  443;  East  India  Company «.  Neave, 
S.  121 ;  S.  0.  2  Russ.  650,  note ;  Glynn  v.  6  Ves.  173, 185 ;  Story  Eq.  PI.  §  690  and 
Houston,  1  Keen,  229.  note. 

8  Ld.  Red.  195, 196. 
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nor  where  de- 
fendant has 
acted  as  a 
broker  in  the 
city  of  Lon- 
don, without 
license. 


Protection 
cannot  be 
waived,  if 
discovery 
exposes 
defendant  to 
criminal 
charge. 

Exception  to 
general  rule 
in  certain 
cases  of  con- 
spiracy ; 

or  fraud,  or 
libel; 


or  where  the 
legislature    ■ 

Srovides  that 
efendant 
shall  answer, 
notwith- 
standing 
penalties; 

as  in  the  case 
of  fraudulent 
trustees. 


answering,  as  to  breaches,  because  they  would  be  subject  to  a 
penalty.! 

Upon  the  principle  that  the  Court  will  not  allow  a  man  to  con- 
tradict what  he  has,  either  by  bis  actions  or  express  words,  asserted, 
it  has  been  held,  that  a  person  who  represents  himself  to  be  a 
broker  of  the  city  of  London,  and  is  employed  in  that  character, 
cannot  afterwards  protect  himself  from  discovery  on  the  ground 
that  he  was  not  licensed  to  act  as  broker,  and  that,  by  answering, 
he  may  expose  himself  to  penalties.^ 

It  would  appear,  that  where  a  defendant  is  entitled  to  the  pro- 
tection of  the  Court  against  a  discovery,  tending  to  estabUsh  a 
criminal  charge,  he  cannot  deprive  himself  of  the  benefit  of  it  by 
any  agreement  whatever.' 

The  rule  that  a  defendant  is  not  bound  to  answer,  in  cases 
which  may  subject  him  to  punishment  or  penalties,  appears  to  be 
Uable  to  modification,  in  some  cases,  where  the  facts  charged  in 
the  bill  would  amount  to  conspiracy ; '  and  also,  in  certain  cases 
where  the  defendants  would  appear  to  be  guilty  of  fraud,  or  of 
publishing  a  libel  which  might  be  the  subject  of  indictment,^  as 
in  the  cases  mentioned  by  Lord  Eldon,  in  Macaulay  v.  ShacheU^ 
as  having  frequently  occurred  in  the  Court  of  Exchequei',  in  which 
it  was  the  practice  with  underwriters,  where  policies  of  insurance 
were  found  to  be  afiected  with  gross  frauds,  to  bring  the  parties 
into  Court,  and  compel  them  to  answer,  by  stating  in  their  bills 
frauds  which  would  have  been  indictable. 

It  may  be  mentioned  here,  that  the  Legislature  has,  in  some 
cases,  expressly  provided,  that  parties  to  transactions  rendered 
illegal  by  statute,  shall  be  compelled  to  answer  biUs  in  Equity  for 
the  discovery  of  such  transactions :  in  such  cases,  of  course,  the 
defendant  cannot  protect  himself  from  the  discovery  required,  on 
the  ground  that  it  will  render  him  Uable  to  the  penalties  imposed 
by  the  statute  itself.'    Thus,  trustees  and  other  persons  who  are 


1  African  Company  v.  Parish,  2  Vern. 
244 ;  East  India  Company  v.  Neave,  vln 
mp. 

2  Green  v.  Weaver,  1  Sim.  404,  432; 
Eobinson  v.  Kitchin,  21  Beav.  366;  2  Jur. 
N.  S.  57;  ib.  294;  8  De  G.,  M.  &  G.  88; 
see  Story  Eg.  PI.  §  589. 

a  Lea  «.  Keed,  6  Beav.  381,  385.  This 
appears  to  be  confined  to  criminal  cases ; 
see  observation  of  Sir  J.  Eomilly  M.  E. 
in  Eobinson  v.  Kitchin,  21  Beav.  365,  370. 

A  Dummer  v.  Corporation  of  Chippen- 
ham, 14  Ves.  245,  251;  see  also  Lord  El- 
don^s  observation  in  My^or  of  London  v. 
Levy,  8  Ves.  404 ;  and  Hare  on  Disc.  143. 

6  See  Wilmoti).  Maocabe,  4  Sim.  263; 
Story  Eq.  PI.  §  597.  In  March  v.  David- 
son,'9  Paige,  580,  Mr.  Chancellor  Wal- 
worth held,  that  in  the  case  of  a  libel,  the 
defendant  could  not  be  compelled  in  a  bill 


of  discovery  to  discover  any  thing  which 
would  make  him  liable  to  an  indictment 
criminally;  but  he  was  compellable  to 
discover  other  facts  in  support  of  the  ac- 
tion, which  would  not  subject  him  to  a 
criminal  prosecution,  or  to  a  penalty  or  for- 
feiture. 

6  1  Bligh,  N.  S.  96. 

'  See^jos*,  p.  579,  n.  5.  The  New  York 
Revised  Statutes,  'and  a  statute  passed 
since,  have  provisions  which  compel  a 
defendant  to  make  a  discovery  in  many 
cases  where  criminal  prosecutions  and 
penallies  can  take  place  and  be  executed. 
Thus  the  defendant  must  answer  to  a 
gaming  transaction  at  the  suit  of  the  loser 
or  any  other  person.  1  Eev.  Stat.  664, 
§  19.  As  to  money  illegally  received 
for  brokerage,  ib.  709,  §  4.  As  to  mon- 
ey and  things  taken  usuriously,  iJ.  772, 
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liable  to  a  criminal  prosecution  for  the  fraudulent  misapplication  Ch.XIV.§2. 

of  moneys  intrusted  to  them,  are,  nevertheless,  bound  to  give  dis-  ' r 

covery,  in  answer  to  a  bill  in  Equity .^     So,  also  a  person  infring-  and  mfring- 

ing  a  trade-mark,  though  liable  to  prosecution,  must  give  discovery  mL^.*'***" 
in  Equity.^ 

If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  where  the 

sued  within  a  limited  time,  and  the  suit  is  not  commenced  till  t™.e  within 

"W"lllCll  tllP 

after  the  limitation  has  expired,  the  defendant  will  be  bound  to  penalty  may- 
answer  fiilly,  even  though,  by  so  doing,  he  may  expose  his  charac-  has'^expTred^' 
ter  and  conduct  to  reflection ; '  and  it  seems,  that  the  plaintiff  is 
entitled  to  an  answer,  if  the  Uability  ceases  after  the  defence  has 
been  put  in,  and  before  it  is  heard,  even  though  there  was  a  liabil- 
ity at  the  time  of  putting  in  his  defence.  This  has  been  decided 
upon  a  plea,*  and  upon  exceptions  to  an  answer ;  ^  and  there  is  no 
doubt  that  the  same  decision  would  be  come  to  upon  demurrer. 

It  has  been  before  stated,  that  if  the  executor  or  administrator  where  bill 
of  a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  ^^  personal 

iiBi  r.1-1  representa- 

smgle  value : "  the  reason  of  which  rule  is,  that  the  treble  value  tive  of  person 

is  not  given,  by  the  statute,  to  the  representatives ;  and  there  can  penaities*the* 

be  no  doubt  that  the  same  reason  will  be  vahd  against  allowing  a  right  to 

demurrer,  in  all  cases  where  the  penalty  is  personal,  and  does  not  survive. 

not  survive  to  the  representatives  of  the  person  entitled  to  sue  for 

it.' 

A  defendant  cannot  refuse  to  give  discovery  on  the  ground  that  Where 
it  will  expose  him  to  penalties  in  a  foreign  country.'  wiU°expo3e 

Some  of  the  cases  in  which  a  demurrer  will  lie  to  a  bill,  on  the  defendant  to 
ground  that  the  discovery  required  will  expose  the  defendant  to  a  foreign*'  ™ 
forfeiture,  have  been  before  referred  to,'  for  the  purpose  of  illus-  country, 
trating  the  principle,  that  where  it  is  in  the  power  of  a  plaintiff  ^^err 
to  waive  such  forfeiture,  his   omission  to   do   so  may  be  taken  subjects 
advantage  of  by  demurrer."  The  bill,  however,  will  be  equally  liable  forfeiture, 
to  this  species  of  objection,  in  cases  where  the  plaintiff  has  no 
power  to  waive  the  effects  of  the  discovery,  as  in  those  where  he 
has  such  power,  and  omits  to  exercise  it ;   therefore,  where  the 
discovery  sought  by  an  information  would  have  subjected  the 

§6.    And  also  in  all  caseswhere  the  defend-  *  Corporation  of  Trinity  House  jj.  Burge, 

ant  is  charged  with  being  a  party  to  a  fraud-  2  Sim.  411. 

ulentconveyance.  New  YorkLawsof  1833,  ^  Williams  ».  Farrington,  3  Bro.  C.  C. 

p  17.    In  all  these  cases,  however,  the  effect  38. 

of  the  discovery  is  specially  limited,  by  6  Ante,  p.  387. 

statute,  to  the  o"bject  of  the  civil  proceed-  '  See  Hare  on  Disc.  148. 

ings,  in  regard   to  which   it  is    sought.  8  King  of  the  Two  Sicilies  v.  Wilcox,  1 

Graham  on  Jurisdiction,  493.  Sim.N.  S.301;  15Jur.  214;  distinguished 

1  24  &  25  Vic.  c.  96,  §§  75-86.  in  United  States  of  America  v.  M'Rea,  L. 

2  25  &  26  Vic.  c.  88,  §  11.       .  R.  4  Eq,  327;  S.  C.  on  appeal,  L.  E.  3  Ch. 
s  Parkhurst  v.   Lowten,   1  Mer.    400;  Ap  79. 

Story  Eq.  PI.  §  598;  Skinner  v.  Judson,  8  9  Ante,  pp.  386,  387. 

Conn.  528;  but  see  Northup  V.  Hatch,  6  i»  Sto^y  Eq.  PI.  §§  580,  581;  Lansing  v. 

Conn.  361 ;  Lambert  v.  People,  9  Cowen,  Pine,  4  Paige,  369 ;  ante,  387. 

628. 
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Ch.XIV.§2. 

« ^ 

Offorfeitnre, 
npon  mar- 
nage  without 
consent. 


No  distinc- 
tion between 
legal  and 
equitable 
forfeiture. 

Rule  does 
not  appljr, 
where  dis- 
covery only 
occasions  the 
taking  e£fect 
of  a  hmita- 
(aon  over. 


■Where  per- 
sonal dis- 
qualification 
is  in  the 
nature  of  a 
forfeiture. 


defendants  to  a  quo  warranto,  a  demurrer  was  allowed.^  In 
like  manner,  Trliere  a  legacy  was  given  to  a  woman,  on  her  mar- 
riage, with  a  condition,  that  if  she  married  without  the  consent  of 
the  trustees  under  the  will,  the  legacy  was  to  be  forfeited,  and  a 
bUl  was  filed  against  the  legatee  for  a  discovery  whether  any  mar- 
riage had  taken  place,  in  which  it  was  alleged  she  had  married 
without  consent:  Lord  Hardwicke  allowed  the  demurrer,  as  she 
could  not  answer  to  the  marriage  without  showing,  at  the  same 
time,  that  it  was  against  consent.^  In  a  case  of  this  nature,  where 
the  husband  and  wife  put  in  separate  answers,  under  an  order  for 
that  purpose,  and  the  husband,  by  his  answer,  admitted  the  mar- 
riage without  consent,  but  the  wife  omitted  to  do  so.  Lord  Talbot, 
upon  exceptions  being  taken  to  her  answer,  said,  that  he  could 
not  reconcile  himself  to  compelling  a  wife  to  confess  that  by  which 
she  might  forfeit  all  she  had  in  the  world,  and  held  the  answer  to 
be  sufficient.^ 

The  principle,  that  a  defendant  is  not  bound  to  give  discovery 
which  will  expose  him  to  a  forfeiture,  applies  equally,  whether  the 
forfeiture  is  enforcible  in  Equity  or  at  Law.* 

The  rule  applies  only  to  cases  where  a  forfeiture,  or  something 
in  the  nature  of  a  forfeiture,  may  be  incurred:  where  the  dis- 
covery sought  merely  extends  to  the  performance  of  a  condition 
upon  failure  in  which  a  limitation  over  is  to  take  eflFect,  the  defend- 
ant cannot  protect  himself  from  the  discovery.  Thus,  where  a 
husband,  by  wUl,  gave  an  estate  to  his  wife,  whilst  she  continued 
his  widow,  with  a  limitation  over  in  case  of  her  second  marriage, 
and  the  remainder-man  brought  a  bill  against  her,  in  which  he 
sought  a  discovery  of  her  second  marriage :  upon  the  defendant 
demurring  to  the  discovery,  as  subjecting  her  to  a  forfeiture.  Lord 
Talbot  overruled  the  demurrer.'  A  demurrer,  also,  wiU  not 
prevail  where  the  discovery  is  of  a  matter  which  shows  the  defend- 
ant disqualified  from  having  any  interest  or  title :  as  whether  a 
person  claiming  a  real  estate,  under  a  devise,  be  an  alien,  and  con- 
sequently incapable  of  taking  by  purchase."  A  distinction, 
however,  appears  to  exist,  in  this  respect,  between  incapacities 
which  are  the  result  of  general  principles  of  Law,  and  those  which 
are  imposed  by  the  Legislature,  by  way  of  penalty  or  forfeiture ; 
thus,  before  the  repeal  of  the  statutes  imposing  disabilities  upon 

1  Attorney-General  v.  Reynolds,  1  Eq. 
Ca.  Ab.  131,  pi.  10;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  203,  note  (/). 

2  Chancey  «.  Fenhoulet,  2  Ves.  S.  265; 
S.  C.  rwm.  Chauncey  v.  Tahonrden,  2  Atk. 
392 ;  see  also  Hambrook  v.  Smith,  17  Sim. 
209 ;  16  Jur.  144 ;  Cooke  V.  Turner,  14  Sim. 
218;  8  Jur.  703. 

s  Wrottesley  v.  fiendish,  3  P.  Wms.  236, 
239;  ante,  p.  180. 


^  Attorney-General  ».  Lucas,  2  Hare, 
566. 

6  Cited  Chauncey  v.  Tahourden,  2  Atk. 
393;  Chancey  v.  Fenhoulet,  2  Ves.  S.  265; 
Lucas  V.  Evans,  3  Atk.  260;  Hambrook  v. 
Smith,  tiM  sup. ;  see,  contra,  Monnins  v. 
Monnins,  2  Ch.  Rep.  68 ;  Story  Eq.  PI. 
§  679,  note. 

6  Attorney-General  v.  Duplessis,  Parker, 
144. 
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persons  professing  the  Popisli  religion,^  it  was  held,  that  a  de- 
fendant was  not  obliged  to  discover  whether  he  was  a  Papist  or 
not.^  Upon  the  same  principle,  it  has  been  held,  that-  where  a 
biU  sought  a  discovery,  whether  a  clergyman  had  been  presented 
to  a  second  living  which  avoided"  the  first,  under  the  statute  21 
Hen.  VIII.,  a  demurrer  to  the  discovery  of  that  fact  would  he : 
because  the  incapacity  of  holding  the  first  living,  incurred  by  the 
acceptance  of  the  second,  was  in  the  nature  of  a  penalty  imposed 
by  the  statute.' 

A  defendant,  in  order  to  protect  himself  firom  answering,  on  the 
ground  that  the  discovery  of  the  matters  inquired  after  would 
expose,  or  tend  to  expose,  him  to  j^nalties,  must  state  upon  oath, 
his  belief  that  such  would  be  the  case :  a  submission  of  the  question 
to  the  Comi;  is  not  sufficient.* 

n.  If  a  defendant  has,  in  conscience,  a  right  equal  to  that 
claimed  by  a  person  filing  a  bill  against  him,  though  not  clothed 
with  a  perfect  legal  title,  a  Court  of  Equity  wUl  not  compel  him 
to  make  any  discovery  which  may  hazard  his  title,^  and  if  the 
matter  appear  clearly  on  the  face  of  the  bill,  a  demurrer  wUl 
hold.^  The  most  obvious  case  is  that  of  a  purchaser  for  a 
valuable  consideration,  without   notice  of   the  plaintiff's  claim.' 


Ch.  XIV.  §  2. 


Defendant 
must  state 
on  oath  his 
belief  that 
discovery 
would  expose 
him  to 
penalties. 

II.  That  de- 
fendant has, 
in  conscience, 
an  equal        '  ' 
right  with 
plaintiff. 


1  11  &  12  Will.  III.  0.  4,  §  i. 

2  Smith  V.  Read,  1  Atk.  526 ;  Harrison 
11.  Southcote,  ib.  528 ;  2  Tes.  S.  389,  395. 

3  Boteler  v-  AUington,  3  Atk.  453, 458. 
*  Scott  V.  Miller  (No.  2),  Johns.  328;  5 

Jur.  N.  S.  858. 

5  Story  Eq.  PI.  §§  603-604  a;  Howell  v. 
Ashmore,  1  Stockt.  (N.  J.)  82. 

6  Ld.  Red.  199;  see  Glegg  v.  Legh,  4 
Mad.  193,  207. 

'  Ld.  Red.  199;  Jerrard  v.  Saunders, 
2  Yes.  J.  458;  see  Sweet  v.  Southcote, 
2  Bro.  C.  C.  66.  The  protection  which 
Equity  throws  around  an  innocent  pur- 
chaser, applies  not  only  to  bills  of  relief, 
but  also  to  bills  of  discovery.  2  Story  Eq. 
Jur.  §  1502.  Equity  will  not  take  the 
least  step  against  him,  and  will  allow  him 
to  take  every  advantage  which  the  law 
gives  him;  for  there  is  nothing  which  can 
attach  itself  upon  his  conscience,  in  such 
a  case,  in  favor  of  an  adverse  claim.  Ib. 
§  1505;  lid.  §  410;  Woodr  Mann.  1  Sum- 
ner, 507;  McNeil  v.  Magee,  5  Mason,  269; 
Vattier  v.  Hinde,  7  Peters,  252;  Fitzsim- 
mons  II.  Ogden,  7  Cranch,  2;  Boone  v. 
Chiles,  10  Peters,  177 ;  Payne  v.  Compton, 
2  Y.  &  G.  457;  Story  Eq.  PI.  §  603 ;  Howell 
V.  Ashmore,  1  Stockt.  (N.  J.)  82.  And  so 
a  purchaser,  with  notice  from  an  innocent 
purchaser  without  notice,  is  entitled  to  the 
like  protection.  For  otherwise,  it  would 
happen  that  the  title  of  such  a  ionAJide  pur- 
chaser would  become  unmarketable  in  his 
hands.  2  Story  Eq.  PI.  Jur.  §  1503  a;  1  id. 
410,  and  cases  cited;  Variok  B.  Briggs, 
6  Paige,  323;  Bennett  v.  Walker,  1  West, 


130 ;  Jackson  v.  McChesney,  7  Cowen,  360 ; 
Jackson  v.  Henry,  10  John.  185;  Jackson 
V.  Ewer,  8  John.  573 ;  Demarest  v.  Wyn- 
coop,  3  John.  147.  But  where  a  bill  is 
brought  for  discovery  and  to  set  aside  a 
mortgage,  which  the  plaintiff  alleges  was 
taken  by  the  defendant  with  intent  to  de- 
fraud the  plaintiff,  the  defendant  cannot 
by  demurring  to  the  bill,  avoid  answering 
and  disclosing  the  time  when  his  mortgage 
was  executed,  or  whether  he  claims  to 
hold  the  land  by  virtue  of  it;  or  from  dis- 
closing, and,  if  in  his  power,  producing  the 
note  which  the  mortgage  purports  to  se- 
cure; or  from  stating  when,  where,  and 
in  whose  presence,  and  for  what,  the  note 
was  given ;  or  from  whom  the  considera- 
tion was  received,  and  to  whom  paid. 
Burns  v.  Hobbs,  29  Maine,  273 ;  see  poit, 
pp.  579,  580 

In  Howell  «.  Ashmore,  1  Stockt.  (N.  J.) 
82,  it  was  held  that  when  the  defendant  is 
charged  with  a  fraud,  and  that  he  has  pro- 
cured a  title  fraudulently,  and  is  fraudu- 
lently setting  it  up  to  defeat  the  plaintiff, 
the  Court  of  Chancery  may  compel  such 
fraud-doer  to  disclose  the  fact  alleged  as  a 
fraud,  and  all  the  circumstances  attending 
it,  in  order  that  the  Court  may  determine 
whether  those  circumstances  establish  the 
fraud.  And  it  is  a  proper  object  of  a  bill 
of  discovery  to  ascertain,  in  a  case  where 
the  defendant's  title  can  prevail  only  upon 
the  ground  of  his  being  a  hma  fide  pur- 
chaser, without  notice  of  the  plaiutiif  s 
title,  whether  he  had  such  notice^  and  to 
call  upon  him  to  disclose  all  the  circum- 
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m.  That  the 
discovery 
sought  is 
immaterial 
to  the  relief 
prayed. 


Ch.  XIV.  §  2.   Upon  the  same  gi'ound,  a  jointress  may,  in  many  cases,  demur  to 

■ Y '   a  bill  filed  against  her  for  a  discovery  of  her  jointure  deed,  if  the 

plaintiff  is  not  capable  of  confirming,  or  the  bill  does  not  offer  to 
confii-m,  her  jointure,  and  the  facts  appear  sufiiciently  upon  the 
face  of  the  bUl:  though,  ordiiarily,  advantage  is  taken  of  this 
defence  by  plea.^ 

III.  A  defendant  is  not  compellable  to  discover  any  thing  im- 
material to  the  relief  prayed  by  the  bill.^  Upon  this  ground, 
upon  a  bill  filed  by  a  mortgagor  against  a  mortgagee  to  redeem, 
and  seeking  a  discovery  -whether  the  mortgagee  was  a  trustee,  a 
demurrer  to  the  discovery  was  allowed :  for,  as  there  was  no  trust 
declared  upon  the  mortgage  dQed,  it  was  immaterial  to  the  plain- 
tiff whether  there  was  any  trust  reposed  in  the  defendant  or 
not."  So,  where  a  bill  was  filed  by  the  lord  of  a  borough,  pray- 
ing a  discovery  whether  a  person  applying  to  be  admitted  a  tenant 
was  a  trustee  or  not,  a  demurrer  was  allowed :  *  and  where  a  bill 
was  brought  for  real  estate,  and  sought  discovery  of  proceed- 
ings in  the  Ecclesiastical  Court  upon  a  grant  of  administration, 
the  defendant  demurred,  successfully,  to  that  discovery.^  In 
like  manner,  where  a  bill  was  filed  to  establish  an  agreement 
entered  into  before  marriage,  by  which  a  separate  estate  was 
secured  to  the  defendant's  wife,  and  praying  a  discovery  of  several 
unMndnesses  and  hardships  which  the  defendant,  as  it  was  pre- 
tended, had  used  towards  his  wife,  to  make  her  recede  fi-om  the 
agreement,  and  the  defendant  demurred  to  the  discovery,  the 
demurrer  was  allowed."  But  in  general,  if  it  can  be  supposed 
that  the  discovery  may  in  any  way  be  material  to  the  plaintifl^  for 


stances  which  may  go  to  probe  his  con- 
science upon  that  point.  Howell  v.  Ash- 
more,  1  Stockt.  (N.  J.)  82;  Beepost,  p.  631, 
note 

1  Ld.  Red.  199;  Chamberlain!).  Knapp, 
1  Atk.  52;  Senhouse  v.  Earl,  2  Ves.  S. 
460;  see  also  Leech  v.  Trollop,  ii.  662, 
from  which  it  appears,  that  a  widow  is  not 
bound  to  discover  her  jointure  deed,  by 
her  answer  (even  where  the  bill  offers  to 
confirm  it)  till  the  confirmation  has  been 
effected;  seepost, Chap.  XLII.,  Production 
of  Documents, 

■  2  Ld.  Red.  191.  The  plaintiff  in  a.  bill 
must  show  the  materiality  of  the  dis- 
covery sought.  Lucas  v.  Bank  of  Da^ 
rien,  2  Stew.  280;  Leggett  v.  Postley,  2 
Paige,  601;  Ld.  Red.  191,  192;  Graham 
on  Jurisdiction,  488-490 ;  Hare,  Discov.  8 ; 
Wigram,  Dis.  (Am.  ed. )  168  et  sea. ;  Story 
Eq.  PI.  §§  5S4-568;  1  Smith  Oh.  Pr.  (2d 
Am.  ed.)  204;  Newkirkii.  Willett,  2  Caines 
Ca.  Er.  296 ;  Seymour  ».  Seymour,  4  John. 
Ch.  409;  Mcln'iyre  v.  Manoius,  3  John. 
Ch.  47;  see  Peck  v.  Ashley,  12  Met. 
478.  Where  the  bill  seeks  relief  which 
the  Court  has  no  power  to  grant,  and  also 
seeks  a  discovery,  the  defendant  may  de- 


mur to  the  whole  bill,  if  it  do  not  aver  that 
a  suit  at  Law  is  pending,  or  is  about  to  be 
brought,  in  which  a  discovery  may  be  ma- 
terial. Mitchell  V.  Green,  10  Met.  101; 
Pease  v.  Pease,  8  Met.  395. 

But  when  the  bill  seeks  for  discovery 
only,  and  not  for  relief  also,  the  defendant 
will  be  compelled  to  make  discoverj',  if  the 
Court  can  suppose  that  it  can  be  in  any 
way  material  to  the  plaintiff,  in  support  or 
defence  of  any  suit,  although  the  bill  does 
not  aver  that  the  right  which  the  plaintiff 
seeks  to  enforce,  cannot  be  established 
without  the  aid  of  the  discovery  sought. 
Peck  V.  Ashley,  12  Met.  478. 

This  objection  of  immateriality  may  be 
to  the  whole  bill,  or  to  a  part  of  the  'bill, 
or  to  a  part  only  of  the  interrogatories,  or 
to  a  particular  defendant  only.  Story  Eq. 
PI.  §  668;  Hare  on  Discov.  169-161.  For 
form  of  a  demurrer  for  immateriality,  see 
Story  Eq.  PI.  §  567;  Willis,  475. 

8  Harvey  v,  Morris,  Rep.  t.  Finch,  214. 

*  Lord  Montague  v.  Dudman,  2  Ves.  S. 
896,  398. 

6  Baker  v.  Pritchard,  2  Atk.  388. 

6  Hincks  v.  Nelthorpe,  1  Vern.  204. 
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the  purposes  of  the  suit,  the  defendant  will  be  compelled  to  make  Ch.  XIV.  §  2. 

it ;  ■^  thus,  where  a  bill  called  for  a  discovery  of  cases  laid  before   " < ' 

counsel,  and  their  opinion,  Lord  Eldon  held,  that  the  plaintiff  had 
no  right  to  a  discovery  of  the  opinions  of  counsel,  but  only  of  the 
eases.^  And  now,  the  cases,  if  prepared  subsequently  to,  or  in 
contemplation  of,  the  litigation,  are  also  protected.' 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes  iv.  On  the 
of  demurrer  to  discovery,  which  are  the  consequence  of  the  privi-  gf"™'!  of , 

„.,„-,  ,      ?n  professional 

lege  resulting  from  professional  confidence.*  The  privilege  con-  confidence. 
ferred  by  this  species  of  confidence  applies,  though  in  a  different 
degree,  to  both  the  adviser  and  the  client.^  The  application  of 
the  rule,  with  regard  to  professional  confidence,  to  discovery  re- 
quired from  the  client,  has  been  exemplified  in  the  case  already 
referred  to  of  Richards  v.  Jackson^  in  which  Lord  Eldon,  as  we 
have  seen,  held,  that  if  the  demurrer  had  been  confined  to  the 
discovery  of  the  opinions,  it  would  have  been  good ;  and  the  rule 
has  since  been  extended  to  exempt  a  defendant  from  the  discovery 
of  the  case  itself,  and  to  all  confidential  communications  which 
have  passed  in  the  progress  of  the  cause  itself,  and  with  reference 
to  it  before  it  was  instituted ;  ^  and  also  to  letters  written  by  a 
defendant  to  his  solicitor,  after  a  dispute  between  him  and  the 
plaintifiT  had  arisen,  with  the  view  to  taking  the  opinion  of  counsel 
upon  the  matter  in  question,  and  which  afterwards  became  the 
subject  of  the  suit.'  The  rule  also  extends  to  all  observations, 
notes,  and  remarks  made  by  counsel  upon  their  briefs,  but  the 
briefs  themselves,  so  far  as  they  are  copies  of  matter  otherwise 
publicijuris,^  and  counsel's  indorsement,  or  note  of  any  order  made 
by  the  Court,'  are  not  privileged. 

The  rule  has  been    adopted  out  of  regard  to  the  interests  of  origin  of  the 
justice,  which  cannot  be  upholden,  and  to  the  administration  of  pn^iple. 
justice,  which  cannot  go  on,  without  the  aid  of  men  skilled  in 
jurisprudence,  in  the  practice  of  the  Courts,  and  in  those  mat- 
ters affecting  rights  and  obligations  which    form  the  subject  of 
all  judicial  proceedings.     If  the   privilege    did  not  exist  at  all, 

1  Ld.  Red.  193.  facts  when  his  professional  adviser  would 

2  Richards  v.  Jackson,  18  Ves.  472.  be  bound  to  withhold  them.  Story  Eq. 
s  Post,  p.  573.  PI.  §  699,  note;  Preston  v.  Carr,  1  Y.  &  J. 
•*  Wigram,  Disoov.  (1st  Am.  ed.)  83,  84,  175,  179;  Hare,  Discov.  174, 175;  Green- 

pl.  136 ;  Story  Eq.  PI.  §§  699-602 ;  1  Greenl.  law  v.  Kin?,  1  Beav.  137. 

Ev.  §  235  et  seq.,  and  cases  in  notes;  Gres-  «  Garland  v,  Scott,  8  Sim.  396;  Bolton 

lei"- Eq.  Ev.  278-284;   Brown  v.  Payson,  v.  Corporation  of  Liverpool,  iJ.  467,  487 ; 

6  N.  H.  443;  Fosters.  Hall,  12  Pick.  89;  1  M.  &  K.  88,  93;  Hughes  v.  Biddulph, 

Wright  V.  Mayo,  6  Sumner's  Ves.  230  a,  4  Russ.  190 ;  Woods  v.  Woods,  4  Hare,  83, 

and  notes;  Ailsen  v.  Kilburne,  27  Maine,  86;  Jenkins  v.  Bushbv,  L.  R.  2  Eq.  647; 

251;  Braziers.  Fortune,  10  Ala.  516;  Bee-  12  Jur.  N.  S.  558,  V.  C.  K. 

son  «  Beeson,  9  Barr,  279.  '  Vent  v.  Pacey,  4  Russ.  193;  Greenough 

6  See  also,  on  this  subject,  post,  Chap.  v.  Gaskell,  1  M.  &  K.  98, 101., 

XLII.,  Production  of  Documents;  2  Sugd.  s  Walsham^i.  Stainton,  2  H.  &  M.  1. 

V.  &  P.  (7th  Am.  ed.)  1061  et  seq.,  and  9  Nicholl  v.  Jones,  13  W.  E.  451,  V.  0. 

notes.    And  it  is  quite  possible  that  the  W. ;  2  H.  &  M.  588. 
client  may  be  compelled  to  disclose  the 
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every  one  would  be  thrown  upon  his  own  legal  resources ;  de- 
prived of  all  professional  assistance,  a  man  would  not  venture  to 
consult  any  skilful  person,  or  would  only  dare  to  tell  his  coun- 
sellor half  his  case.*  Unless,  however,  the  communication  has  a 
direct  reference  to  the  subject  of  the  dispute,  the  party  himself  has 
no  privilege:  he  is,  in  other  respects,  bound  to  disclose  all  he 
knows  and  believes  and  thinks  respecting  his  own  case ;  and  he 
must  disclose  the  cases  he  has  laid  before  counsel  for  their  opinion, 
unconnected  with  the  suit  itself.'' 

Sir  James  Wigram  V.  C.  has  stated  the  history  of  the  law  upon 
this  subject,  in  the  following  terms :  "  The  first  point  decided 
upon  this  subject  was,  that  communications  between  solicitor  and 
cUent  pending  litigation,  and  with  reference  to  such  litigation, 
were  privileged ;  upon  this  there  is  not  at  this  day  any  question. 
The  next  contest  was  upon  communications  made  before  litigation, 
but  in  contemplation  of,  and  with  reference  to,  litigation  which 
was  expected  and  afterwards  arose;  and  it  was  held,  that  the 
privilege  extended  to  these  cases  also.  A  third  question  then 
arose,  with  regard  to  communications  after  the  dispute  between 
the  parties,  followed  by  litigation,  but  not  in  contemplation  of, 
or  with  reference  to  that  litigation;  and  these  communications 
were  also  protected.'  A  fourth  point  which  appears  to  have 
called  for  decision,  was  the  title  of  a  defendant  to  protect  from 
discovery  in  the  suit  of  one  party,  cases  or  statements  of  fact  made 
on  his  behalf  by  or  for  his  solicitor  or  legal  adviser,  on  the  subjects 
matter  in  question,  after  litigation  commenced  or  in  contemplation 
of  litigation,  on  the  same  subject,  with  other  persons,  with  the 
view  of  asserting  the  same  right.  This  was  the  case  of  Combe  v. 
The  Corporation  of  London.^  The  question  in  that  suit  was  the 
right  of  the  corporation  to  certain  metage  dues,  and  the  answer 
stated  that  other  persons  had  disputed  the  right  of  the  corporation 
to  metage,  and  that  they  had  in  their  possession  cases  which  had 
been  prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  litigation,  or  after  it  had 
actually  commenced;  Sir  J.  L.  Knight  Bruce  held,  that  those 
cases,  relating  to  the  same  question,  but  having  reference  to  dis- 
putes with  other  persons,  were  within  the  privilege;  and  I 
perfectly  concur  with  that  decision."  ^ 

The  case  before  Sir  James  Wigram  was  a  bill  for  specific  per- 


1  Per  Lord  Brougham  in  Greenough  v. 
Gaskell,  1  M.  &  K.  103. 

2  lb.  100,  101. 

s  Bolton  11.  Corporation  of  Liverpool, 
3  Sim.  467,  487;  1  M.  &  K.  88, 93;  Hughes 
V.  Biddulph,  4  Kuss.  190;  Vent«.  Pacey, 
ib.  193;  Clagetts.  PhiUips,  2  T.  &.  C.  C. 
C.  82,  86;  7  Jur.  31;  1  Greenl.  Ev.  §  240; 


StoiyEoJ"!.  §600,  Beltzhoover  «.  Black- 
stock,  3  Watts,  20 ;  Foster  v.  Hall,  12  Pick. 
89,  92,  98,  99. 

4  lY.  &  C.  C.  C.  631,  650;  see  also 
Holmes  «.  Baddeley,  1  Phil.  476,  480;  9 
Jur.  289. 

6  Lord  Walsingham  w.  Goodiicke,  3 
Hare,  124. 


DIFFERENT   GROUNDS   OF   DEMURRER.  573 

formance  by  a  purchaser,  and  during  the  treaty  for  the  sale  and  Ch.  XIV.  §  2. 

purchase  of  the  estate,  but  before    any  dispute  had  arisen,  the  ' y — — ' 

defendant,  the  vendor,  from  time  to  time  consulted  his  solicitor  on  Communi- 
the  subject,  and  written  communications  passed  between  them.  A  aoSorrbe- 
question  arose,  upon  a  motion  for  the  production  of  documents,  ft^e  dispute. 
whether  these  communications  were  privileged,  regard  being  had 
to  the  circumstance  that  they  took  place  before  any  dispute  arose, 
though  with  reference  to  the  very  subject  in  respect  of  which  that 
dispute  had  since  arisen ;  and  his  Honor  decided,  chiefly  upon  the 
authority  of  Radcliffe  v.  Fursman^  that  such  communications 
were  privileged,  so  far  only  as  they  might  be  proved  to  contain 
legal  advice  or  opinions,  but  not  otherwise.^ 

This  case  of  Radcliffe  v.  FursmMi  is  commonly  referred  to  as  a  cases  for 
leading  case,  upon 'the  extent  to  which  the  privilege  applies,  in  pro-  opii""i  "f 
tecting  cases  laid  before  counsel  for  their  opinion.  The  defend- 
ant, in  that  cause,  demurred  to  so  much  of  the  bUl  as  required 
him  to  discover  an  alleged  case,  the  name  of  the  counsel,  and  the 
opinion  given  upon  it.  The  demurrer  was  overruled  as  to  the  first 
point,  but  allowed  as  to  the  second  and  third  by  Lord  Bang,  and 
the  decision  was  affirmed  in  the  House  of  Lords.  This  decision 
has  been  frequently  mentioned  with  disapprobation;  but  having 
been  made  by  the  House  of  Lords,  its  authority  is  recognized, 
though  only  to  the  extent  to  which  it  strictly  applies.  Lord 
Brougham,  in  commenting  upon  it,  observed:  "Even  by  the 
report,  and  certainly  by  the  printed  cases,  which  I  have  examined, 
together  with  my  noble  and  learned  predecessor,  it  appears  plain, 
that  the  record  did  not  show  any  suit  to  have  been  instituted,  or 
even  threatened,  at  the  time  the  case  was  stated  for  the  opinion  of 
counsel ;  and  the  decision  being  upon  the  demurrer,  the  Court  had 
no  right  to  know  any  thing  which  the  record  did  not  disclose." 
"  So  far  this  decision  rules,  that  a  case  laid  before  counsel  is  not 
protected ;  that  it  must  be  disclosed.  But  the  decision  does  not 
rule  that  disclosure  must  be  made  of  a  case  laid  before  counsel  in 
reference  to,  or  in  contemplation  of,  or  pending  the  suit  or  action, 
for  the  purposes  of  which  the  production  is  sought." ' 

The  privilege  arising  from  professional  confidence,  as  it  respects  g^jg  ^^^ 
the  legal  advisers,  is  of  a  more  extended  nature :   "  As  regards  qualified  as 

"      ,  ,  ,  .         .  T^    T   1  to  legal  ad- 

them,  it  does  not  appear  that  the  protection  is  quanhed  by  any  visers.byany 
reference  to  proceedings  pending  or  in  contemplation.^     If,  touch-  reference  to 

1  2  Bro.  P.  C.  ed.  Toml.  614;  and  see  Railway  Company,  3  M.  &  C.  355;  2  Jur. 
Mornington  v.  Mornington,  2  J.  &  H.  697.  295. 

2  See  observations  of  V.  C.  Wood  on  ■*  Foster  v.  Hall,  12  Pick.  89,  93  et  seq. 
Lord  Walaingham  v.  Goodricke,  in  Man-  1  Greenl.  Ev.  §  240;  Story  Eq.  PI.  §  600 
ser  «.  Dix,  1  K.  &  J.  451,  453.  Wilson  v.  Troup,  7  John.  Ch.  25,  38,  39 . 

s  Bolton  V.  Corporation  of  Liverpool,  1  Beltzhoover  v.  Blackstock,  3   Watts,  20 ; 

M.  &  K.  95,  96 ;   C.  P.  Coop.  t.  Brough.  March  v.  Ludlum,  3  Sand.  Ch.  35 ;  Moore 

24.  25*:   see  Niaa  v.  Northern  and  Eastern  v.  Bray,  10  Barr,  519;   2  Sugd.  V.  &  P. 

'      '  (7th  Am.  ed.)  1063. 
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ing  matters  that  come  within  the  ordinary  scope  of  professional 
employment,  they  receive  a  communication  in  their  professional 
capacity,  from  a  client,  and  for  his  benefit,  in  the  transaction  of 
his  business,  or,  which  amounts  to  the  same  thing,  if  they  commit 
to  paper,  in  the  course  of  their  employment  on  his  behalf,  matters 
which  they  know  only  through  their  professional  relation  to  the 
client,  they  are  not  only  justified  in  withholding  such  matters,  but 
bound  to  withhold  them ;  and  will  not  be  compelled  to  disclose 
the  information,  or  produce  the  papers,  in  any  Court  of  Law  or 
Equity,  either  as  party  or  as  witness.  If  this  protection  were  con- 
fined to  cases  where  proceedings  had  commenced,  the  rule  would 
exclude  the  most  confidential,  and,  it  may  be,  the  most  important, 
of  aU  communications :  those  made  with  a  view  of  being  prepared 
either  for  instituting  or  defending  a  suit,  up  to  the  instant  that  the 
process  of  the  Court  issued."  "  The  protection  would  be  insufficient 
if  it  only  included  communications  more  or  less  connected  with 
judicial  proceedings :  for  a  person  oftentimes  requires  the  aid  of 
professional  advice,  upon  the  subject  of  his  rights  and  habiUties, 
with  no  reference  to  any  particular  Utigation,  and  without  any 
other  reference  to  htigation  generally  than  all  human  affairs  have, 
in  so  far  as  every  transaction  may,  by  possibility,  become  the  sub- 
ject of  judicial  inquiry.  It  would  be  most  mischievous,  said  the 
learned  Judges  in  the  Common  Pleas,^  if  it  could  be  doubted 
whether  or  not  an  attorney,  consulted  upon  a  man's  title  to  an 
estate,  was  at  liberty  to  divulge  a  flaw."  ^  In  Herring  v.  Cldbery^ 
in  which  a  solicitor  was  examined  as  a  witness,  Lord  Lyndhurst 
said :  "  Where  an  attorney  is  employed  by  a  client  professionally, 
to  transact  professional  business,  all  the  communications  that  pass 
between  the  client  and  the  attorney  in  the  cause,  and  for  the  pur- 
pose of  that  business,  are  privileged  communications :  and  the 
privilege  is  the  privilege  of  the  client,  and  not  of  the  attorney." 

Communications  to  a  sohcitor  made,  not  by  his  client,  but  by 
third  parties,  and  information  acquired  by  such  solicitor  fi-om  col- 
lateral sources,  are  not  privileged  from  disclosure,  even  though 
such  communications  are  made  to,  and  information  acquired  by, 
him  in  his  character  of  sohcitor,  and  solely  by  reason  of  his  filling 
that  character.* 


1  Cromack  ». 
Bing.  6 


Heathcote,    2  Brod.  & 


2  Lord  Brougham  in  Greenodgh  v.  Gas- 
kell,  1  M.  &  K.  101, 102;  C.  P.  Coop.  t. 
Brough.  98 ;  Story  Eq.  PI.  §  600,  and  note. 
The  attorney  is  not  bound  to  produce  title- 
deeds,  or  other  documents,  left  with  him 
by  his  client  for  professional  advice ;  though 
he  may  be  examined  to  the  fact  of  their 
existence,  in  order  to  let  in  secondary  evi- 
dence of  their  contents,  which  must  be 
from  some  other  source  than  himself.    1 


Greenl.  Ev.  §  241;  Wright  v.  Mayer,  6 
Sumner's  Ves.  280,  note  (a);  Bank  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  528. 

S  1  Phil.  91;  6  Jur.  202;  see  also  Carp- 
mael  v.  Powis,  1  Phil.  687,  692;  and  that 
it  is  the  privilege  of  the  client,  see  iJe 
Cameron's  Coalbrook,  &o.,  Railway  Com- 
pany, 26  Beav.  1,  4. 

4  fordi).  Tennant,  32  Beav.  162;  and 
see  Gore  v.  Bowser,  6  De  6.  &  S.  80,  33; 
S.  C.  mm.  Gore  u.  Harris,  15  Jur.  1168. 
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Although  the  general  rule  is,  as  laid  down  in  the  above  case,  Ch.  XIV.  §  2. 

that  a  counsel  or  solicitor  cannot  be  compelled,  at  the  instance  of  ' y — —^ 

a  third  party,  to  disclose  matters  which  have  come  to  his  knowl-  Applies  only- 
edge  in  the  conduct   of  professional  business  for  a  client,  even  X™catioS" 
though  such  business  had  no  reference  to  legal  proceedings,  either  as  are  pro- 
existing  or  in  contemplation :  there  is  no  doubt  that  the  privilege  '^^^^"'°*  • 
will  be  excluded,  where  the  communication  is  not  made  or  received 
professionally,  and  in  the  usual  course  of  business,^  and  during  the 
existence  of  the  professional  relation.     Thus,  a  communication 
made  to  an  attorney  or  solicitor,  in  the  character  of  steward,  either 
before  the  attorney  or  solicitor  was  employed  as  such,^  or  after  his 
employment  has  ceased,  will  not  be  protected  from  disclosure ; ' 
and  so,  where  an  attorney  had  been  Consulted  by  a  friend,  because 
he  was  an  attorney,  yet  refused  to  act  as  such,^  and  was,  therefore, 
applied  to  only  as  friend,^  or  where  the  matter  communicated  was 
not  in  its  nature  private,  and  could  in  no  sense  be  termed  the  sub- 
ject of  a  confidential  disclosure.*    In  all  such  cases,  the  matters  to 
be  disclosed  cannot  be  said  to  be  matters  which  the  professional 
adviser  has  learnt  by  communication  with  his  cUent,  or  on  his 
Ghent's  behalf,  or  as  matters  which  were  committed  to  him  in  his 
capacity  of  attorney,  or  which,  in  that  capacity  alone,  he  came  to 
know.'    And  so,  where  an  attorney  is,  as  it  were,  a  party  to  the  Does  not 
oiigiual  transaction,  as  if  he  be  the  attesting  witness  to  a  deed,  he  ?jPp'7'  ^''®'* 
may  be  called  upon  to  disclose  facts  relating  to  its  execution,  or  as  adviser  is  a 
to  an  erasure  made  by  himself  in  a  deed  or  will ; '  if,  also,  he  was  transactira^ 
present  when  his  client  was  sworn  to  an  answer  in  Chancery,  he  ^  -^^  ^ot 
may  be  called  upon  to  disclose  the  fact ; "  and  if  he  has  been  em-  gained  his 

knowiGClfffi  in 

ployed  as  the  agent  of  a  party,  and  does  not  gain  his  knowledge  of  Ms  profes- 
the  facts,  as  to  which  the  discovery  is  required,  merely  in  his  rela-  ^°°*^  charac- 
tion  of  attorney  to  his  cUent,  the  rule  will  not  appl;^ :  for,  in  such 
cases,  there  was  no  professional  confidence,  and  he  stands  in  the 
same  situation  as  any  other  person.^" 

1  Greenough  v.  Gaskell,  1  M.  &  K.  98,  8  Sandford  v.  Remington,  2  Ves.  J.  169; 

104;  Walker  1).  Wildman,  6  Mad.  47 ;   see  Taylor  on  Evid.  §§  857,  858;  1  Phil,  on 

also  Desborough  v.  Rawlins,  3  M.  &  0.  Evid.  128. 

515 ;  2  Jur.  125.    And  the  privilege  is  de-  ^  Doe  v.  Andrews,  2  Cowp.  846 ;  Taylor 

strbyed  if  the  information  is  subsequently  on  Evid.  §  857. 

communicated  to  the  solicitor  from  another  i"  Morgan  w.  Shaw,  4  Mad.  64,  56,  57 ; 

source.    Lewis  u.  Pennington,  6  Jur.  N.  see  also  uesborough  u.  Rawlins,  3  M.&  G. 

S.  478;  8  W.  R.  465,  M.  R.  515;  2  Jur.  125. 

-  Cutts  «.  Pickering,  1  Tentris,  197.  The  person,  called  as  a  witness,  or  made 

s  Wilson  V.  Rastall,  4  T.  R.  763;  Story  defendant  to  a  bill,  must  have  learned  the 

Eq.  PI.  §  602  J  1  Greenl.  Ev.  §  244.  matter  in    question  only  as   counsel,  or" 

*  If  a  party  has  been  requested  to  act  attorney,  or  solicitor,  and  not  in  any  other 

as  solicitor,  and  the  communication  has  way.    If,  therefore,  he  were  a  party  to  the 

been  made,  under  the  impression  that  the  transaction,  and,  especially,  if  he  were  a 

request  has  been  acceded  to,  it  is  privi-  party  to  a  fraud  (and  the  case  may  be  put 

leged.    Smith  ii.  Tell,  2  Curtis,  667.  of  his  becoming  an  informer,  after  being 

6  ]}Ai.  engaged  in  a  conspiracy),  that  is,  if  he 

6  Eex  V.  Watkinson,  2  Stra.  1122.  were  acting  for  himself,  although  he  might 

'  Greenough  v.  Gaskell,  1  M.  &  K.  98,  be  employed  for  another,  he  would  not  be 

104.  protected  from  the  discovery;  for  in  such 
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DEMDEEEES. 


Ch.XIV.§2. 


Privilege  will 
not  extend  to 
other  profes- 
sions ; 

nor  to  agents 
or  stewards; 

nor  to  convey- 
ancers, who 
are  neither 
counsel  nor 
solicitors- 


Privilege 
extends  to 
interpreters, 
or  agents, 
between 
solicitor  and 
client;  and  to 
representa^ 
tives  of  the 
party;  and  to 
agent  to  col- 
lect evidence ; 


The  privilege  Tvill  also  be  excluded,  witli  regard  to  communica- 
tions to  members  of  other  professions  than  the  Law :  it  has,  there- 
fore, been  held  not  to  extend  to  clergymen ;  •■■  nor  to  physicians  or 
medical  advisers ;  ^  nor  will  it  extend  to  mere  agents  or  stewards ; ' 
it,  however,  applies  to  scriveners ; '  and  also  to  counsel.^  It  has, 
however,  been  held  that  it  does  not  extend  to  communications 
made  to  persons  acting  as  conveyancers,  who  are  neither  counsel 
nor  solicitors ;  thus,  in  the  South  Sea  Company  v.  DolUffe,  referred 
to  in  Vaillant  v.  Dod&mead,^  a  Mr.  Gambler,  who  had  settled  cer- 
tain articles,  is  reported  to  have  demurred  to  the  discovery  sought 
from  him,  as  to  the  alterations  in  those  articles,  on  the  ground  that 
he  was  counsel  for  the  company ;  and  it  is  stated  that  the  demur- 
rer was  overruled :  "  for  that  what  he  knew  was  as  the  conveyancer 
only." '  It  has  also  been  held,  that  the  privilege  will  not  apply  to 
one  who  has  been  consulted  confidentially  as  an  attorney,  when  in 
fkct  he  was  not  one.^ 

A  person  who  acts  as  an  interpreter,'  or  agent,-""  between  an  at- 
torney and  his  client,  stands  in  the  same  situation  as  tbe  attorney ; 
and  the  ruFe  has  also  been  held  to  applyto  the  clerk  of  the  coun- 
sel or  sohcitor  consulted ;  ^-"^  and  the  privilege  extends  to  the 
representatives  of  the  "party  as  against  third  persons,  but  not  as 


case  his  knowledge  would  not  be  acquired 
solely  by  his  being  employed  profession- 
ally. Story  Eq.  PI.  §  601;  1  Greenl.  Ev. 
§§  242,  244. 

An  attorney  may  be  compelled  to  dis- 
close the  name  of  the  person  by  whom  he 
was  retained ;  the  character  in  which  his 
client  employed  him ;  the  time  when  an 
instrument  was  executed,  or  put  into  his 
hands,  but  rot  its  condition  and  appear- 
ance at  that  time ;  bis  client's  handwriting ; 
and  various  other  matters,  for  an  enumera- 
tion of  which,  see  2  Sugd.  V.  &  P.  {7th 
Am.  ed.)  1063,  and  notes;  1  Greenl.  Ev. 
§245. 

So  if  an  attorney  put  his  name  to  an  in- 
strument as  a  witness,  his  signature  binds 
him  to  disclose  all  that  passed  at  the  time, 
respecting  the  execution  of  the  instrument. 
IBanli  of  Utica  v.  Mersereau,  8  Barb.  Ch. 
528;  2  Sugd.  V.  &  P.  (7th  Am.  ed.)  1063. 

1  Taylor  on  Evid.  §  838;  1  Greenl.  Ev. 
§  247 ;  Commonwealth  v.  Drake,  15  Mass. 
161. 

2  Duchess  of  Kingston's  case,  11  Harg. 
St.  Tr.  243;  S.  C.  20  How.  St.  Tr.  572; 
Greenougb  v.  Gaskell,  'uM  sup. ;  1  Greenl. 
§  248  note;  Hewitt  v.  Prime,  31  Wend.  79. 

8  Vaillant  ii.  Dodemead,  2  Atk.  524; 
Wilson  V.  Rastall,  4  T.  E.  753.  As  to 
bankers  and  clerks,  seeLoyds.  Freshfield, 
2  Car.  &  P.  325. 

*  Harvey  v.  Clayton,  2  Swanst.  221,  a. 
(o). 

»  Rothwell  V.  King,  2  Swanst.  221,  n. 
(a);  Spencers.  Luttrell,  and  Stanhopes. 
Nott,  ibid. 


The  privilege  of  clients  to  have  their 
communications  to  counsel  kept  secret, 
extends  in  New  Hampshire,  not  only  to 
communications  made  to  professional  men, 
but  to  those  made  to  any  other  person  em- 
ployed to  manage  a  cause  as  counsel. 
Bean  v.  Quimby,  5  N.  H.  94. 

An  attorney,  who,  in  his  professional 
character,  has  received  from  the  owner  of 
property  confidential  communications  on 
the  subject  of  a  transfer  of  it,  which  is 
subsequently  made,  cannot  be  examined, 
against  the  consent  of  the  grantee,  in  rela- 
tion to  such  communication.  Foster  v. 
Hall,  12  Pick.  89. 

6  2  Atk.  525. 

7  Ibid. ;  and  see  Turquand  v.  Knight,  2 
M.  &  W.  100,  as  to  certificated  convey- 
ancers. 

8  Fountain  v.  Young,  6  Esp  113 ;  but 
see  Galley  v.  Eichards,  19  Beav.  401,  404. 

s  Du  Barr«  v.  Livette,  Peake,  N.  P.  C. 
77,  78,  explained  4  T.  E.  756;  see  Jackson 
V.  French,  3  Wend.  337;  Andrews  i).  Solo- 
mon, 1  Peters  C.  C.  326 ;  Parker  e.  Carter, 
4  Munf.  273. 

w  Parkins  «.  Hawkshaw,  2  Stark.  N.  P. 
239;  Reid  v.  Langlois,  1  M'N.  &  G.  627, 
638;  14  Jur.  467,  470;  Russell  v.  Jackson, 
9  Hare,  387;  15  Jur.  1117;  Goodall  v. 
Little,  1  Sim.  N.  S.  155;  15  Jur.  309; 
Hooper  v.  Gumm,  2  J.  &  H.  602. 

11  Taylor  v.  Foster,  2  Car.  &  P.  195; 
Foote  V.  Hayne,  1  Car.  &  P.  545 ;  1  Ey.  & 
M.  165 ;  see  1  Greenl.  Ev.  §  239 ;  Foster  v. 
Hall,  12  Pick.  93;  Jackson  v.  French,  3 
Wend.  337.  ' 


DirFEEENT   GROtnsrDS   OF   DEMUEEEE.  577 

between  different  claimants  under  him.^    The  privilege  extends  to  Ch.  XIV.  §  2. 
communications  with  an  unprofessional  agent,  employed  to  collect 
evidence;^   and  also  to  communications  with  a  Scotch  sohcitor 
and  law  agent,  resident  in  England.* 

The  privilege  does  not  cease  upon  the  solicitor  afterwards  becom-  and  does  not 
ing  interested  in  the  matters  in  question  in  the  suit;*  nor  upon  solicitor  be- 
bis  being  struck  off  the  rolls.^  coming 

The  propriety  of  the  distinction  which  has  been  made  between  „      ■  j^  ^ 
the  extent  of  the  privilege,  as  it  affects  the  client  and  as  it  affects  the  distinc- 
the  solicitor,  has  been  doubted."    Upon  this  point.  Sir  J.  L.  Knight  thTextent  of 
Bruce  V.  C.  said :   "  I  confess  myself  at  a  loss  to  perceive  any  tie  pri-rilege, 
substantial  reason,  m  pomt  oi  diflerence,  or  prmciple,  or  conven-  the  client, 
ience,  between  the  liability  of  the*client,  and  that  of  his  counsel,  ff^  ^^^  ^°^'^' 
or  solicitor,  to  disclose  the  client  s  communications  made  in  conn-  tively. 
dence  professionally  to  either ; " '  and  upon  the  same  point.  Sir  R. 
T.   Kindersley  V.   0.    observed:    "If  I    could,  upon   authority, 
determine  the  abstract  point  which  has  been  argued,  viz.,  whether 
the  privilege  of  the  cUent  is  as  extensive  as  that  of  the  solicitor,  I 
should  be  glad  to  remove  the  anomaly  by  which  it  seems,  that 
where  the  solicitor  is  interrogated,  and  objects,  because  it  would 
be  calling  on  him  to  divulge  matters  which  passed  in  the  relation 
of  solicitor  and  client,  then  there  is  a  privilege  without  more : 
whether  such  matters  relate  to  an  actual  or  contemplated  litigation 
or  not ;  and  yet,  if  the  same  questions  are  put  to  the  client,  then 
when  his  privilege  is  in  question,  he  is  to  be  told  that  he  has  a  less 
privilege  than  he  would  have  through  his  solicitor,  if  the  latter 
were  questioned.     So  great  an  anomaly,  so  inconsistent  and  absurd 
a  rule,  I  should  be  glad  to  take  on  myself  to  say  is  not  the  rule  of 
this  Court,  and  that  there  is  no  such  distinction.    When  Reid  v. 
JLanfflois'  was  cited  to  me,  it  did  appear,  at  first  sight,  that  it 
established  the  broad  proposition  contended  for ;  and  I  should  cer- 
tainly have  followed  that  case  if  it  did  so ;  but,  on  further  exami- 
nation, though  that  case  does  not  establish  the  contrary,  yet  I  think 
it  was  not  the  intention  of  Lord  Cottenham  to  lay  down  the  gen- 
eral proposition :  that  point  he  did  not  decide ;  nor  do  the  cases  of 

1  Wigram  on  Disc.  82 ;  see  also  Park-       prosecution  of,  or  defence  to,  a  claim  to  the 
hurst  V.  Lowten,  1  Mer.  391,  402 ;  Eussell       matter  in  dispute,  are  pri^^leged. 

V.  Jackson,  nbi  svp. ;  Gresley  v.  Mousley,  ^  Lawrence  v.  Campbell,  i  Drew.  485; 

2  K.  &  J.  288;   Tugwell  v.  Hooper,   10  see  also  Bunbuvy  u.  Bunbury,  2  Beav.  173, 

Beav.  348,  350 ;  see  1  Greenl.  Ev.  |  239.  176,   where  the  question  was  as  to    an 

2  Steele  v.  Stewart,  1  l-'hil.  471,475;   9  opinion   by  a  Dutch  counsel.     And  see 
Jur.  121 ;  Lafone  v.  Falkland  Island  Com-  Churtou  v.  Frewen,  2  Dr.  &  Sm.  390. 
pany,  4  K.  &  J.  34;  Walshamt).  Stainton,  ^  Chant  v.  Brown,  7  Hare,  79. 

2  H.  &  M.  1 ;  see  also  Kerr  v.  Gillespie,  7  *  Lord  Cholmondeley  ».  Lord  Clinton, 

Beav.  572;    Simpson  v.  Brown,  33  Beav.  19  Ves.  268. 

482.    And  in  the  recent  decision  of  Kossw.  ^  Ante,  ?>n,  n.  &;   Story  Eq.  PI.  §  599, 

Gibbs,  and  Gibbs  v.  EoBS,  L.  R.  8  E-q.  522,  note. 

it  was  held  generally  that  communioatipns  '  Pearse  v.  Pearse,  1  De  G.  &  S.  12,  26 ; 

with  an  unprofessional  agent  in  anticipa-  11  Jur.  62. 

tion  of  litigation,  and  with  a  view  to  the  8  i  M'N.  &  G.  627,  638;   14  Jur.  467, 


469. 
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DEMURRERS. 


CH.XrV.§2. 


Recent  cases 
on  the  privi- 
lege as 
affecting  the 
client. 


No  difference 
between 
cases  for 
opinion  and 
other  com- 
munications 
of  fact. 

Rule  confined 
to  commnni- 
cations  with 
legal  advisers. 


Privilege  does 
not  attach 
where  solic- 
itor is  party 
to  a  fraud. 


Pearse  v.  Pearse  *  and  Follett  v.  Jefferyes  ^  so  lay  it  down  as  to 
enable  me  to  say  I  can  follow  them.  If  that  point  is  to  be  decided, 
it  must  be  by  a  higher  authority  than  mine.' 

The  more  recent  cases  upon  the  privilege,  as  it  affects  the  client, 
are  very  numerous ;  and  although  it  is  difficult,  if  not  impossible, 
to  extract  any  clear  rules  from  them  as  to  the  extent  of  the  privi- 
lege, it  may  be  said  that  their  tendency  is  to  make  the  rales  the 
same,  whether  the  discovery  is  sought  from  the  solicitor  or  client ;  * 
and  in  matters  of  title,  this  seems  to  have  been  decided.^ 

There  does  not  seem  to  be  any  difference,  in  principle,  between 
cases  stated  for  opinion,  and  other  communications  of  matters  of 
fact  between  a  client  and  his  professional  advisers." 

The  privilege  is,  however,  confined  to  legal  advisers  :  for  it  has 
been  held,  that  although  a  defendant  in  a  suit  cannot  be  compelled 
to  discover  or  produce  letters,  between  himself  and  his  solicitor, 
subsequently  to  the  institution  of  the  suit,  and  in  relation  thereto, 
yet,  where  there  are  more  defendants  than  one,  they  are  bound  to 
discover  letters,  and  copies  of  letters,  which  have  passed  between 
them  with  reference  to  their  defences.' 

Where  a  solicitor  is  party  to  a  fraud,  the  privilege  does  not 
attach  to  the  conununications  with  him  upon  the  subject :  because 
the  contriving  of  a  fraud  is  not  part  of  his  duty  as  solicitor ; '  and 
it  seems,  that  it  is  the  same  where  the  communications  are  with  a 
view  to  effecting  any  illegal  purpose.'  In  order,  however,  to  pre- 
vent the  privilege  attaching,  the  bill  must  contain  allegations 
specifically  connecting  the  solicitor  with  the  fraud  or  Ulegal  act.^° 
Questions  concerning  privileged  communications  arise  more  fi-e- 
quently  upon  applications  for  the  production  of  documents,  than 
upon  demurrers  to  discovery ;  and  the  subject  is,  therefore,  more 
fixlly  considered  under  that  title.^^ 


1  IDeG.  &S.  12;  11  Jur.  52. 

2  ISim.  N.S.I;  16  Jur.  118. 

8  Thompson  v.  Falk,  1  Drew.  21,  25. 

*  The  following  are  some  of  the  more 
recent  decisions:  Nias  «.  Northern  and 
Eastern  Railway  Company,  3  M.  &  C.  355, 
357;  2  Jur.  295;  Bunbury  ».  Bunbury,  2 
Beav.  173 ;  Flight  v.  Robinson,  8  Beav.  22, 
33 ;  8  Jur.  888 ;  Maden  v.  Veevers,  7  Beav. 
489;  Woods  «.  Woods,  4  Hare,  83;  Reece 
«.  Tiye,  9  Beav.  316;  Pearse  v.  Pearse, 
iMsup.;  Tugwell  v.  Hooper,  10  Beav.  348 ; 
Penruddook  v-  Hammond,  11  Beav.  59; 
Beadon  v.  King,  17  Sim.  34 ;  Reid  v.  Lang- 
lois,  and  Follett  v.  Jefferyes,  vbi  sup.; 
Warde  v.  "Warde,  3  M'N.  &  6.  365 ;  15 
Jur.  759 ;  Balgny  v.  Broadhnrst,  1  Sim.  N 
S.  Ill;  14  Jur.  1105;  Hawkins «.  Gather- 
cole,  1  Sim.  N.  S.  150;  15  Jur.  186;  Goodall 
V.  Little,  1  Sim.  N.  S.  155;  15  Jur.  309; 
Thompson  v.  Falk,  itbi  sup. ;  Bluok  ». 
Galsworthy,  2  Giff.  453;  Ford  u.Tennant, 
32  Beav.  162;  ante,  pp.  670,  571,  notes. 


6  Manser  v.  Dix,  1  K.  &  J.  451 ;  1  Jur. 
N.  S.  466 ;  Pearse  v.  Pearse,  vbi  sup. 

6  Lord  Walsingham  v.  Goodricke,  3 
Hare,  122, 129. 

'  Whitbread  v.  Gumey,  Younge,  541 ; 
Goodall  V.  Little,  ubi  mp. ;  Glyn  v.  Caul- 
field,  3  M'N.  &  G.  463,  474;  15  Jur.  807; 
Betts  «.  Menzies,  3  Jur.  N.  S.  885;  5  W. 
R.  767,  V.  C.  "W.;  see  also  Reynolds  v. 
Godlee,  4  K.  &  J.  88. 

8  Follett  w.  Jefferyes,  1  Sim.  N.  S.  1;  16 
Jur.  118 ;  Russell  v.  Jackson,  9  Hare,  387 ; 
15  Jur.  1117;  Gilbert  v.  Lewis,  1  De  G., 
J.  &  S.  38,  49,  50 ;  9  Jur.  N.  S.  187 ;  Feaver 
V.  Williams,  11  Jur.  N.  S.  902,  V.  C.  S. 

3  Russell  1).  Jackson,  vM  sup. 
w  Mornington  v.  Momington,  2  J.  &  H. 
697;   Charlton  v.  Coombes,  4  Giff.   372, 
382;  9  Jur.  N.  S.  634. 

11  See  post,  Chap.  XLH.  Production  of 
Documents. 
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V.  The  necessity  that  the  bill  should  show,  that  a  certain  degree 
of  privity  exists  between  the  plaintiff  and  defendant,  in  order  to 
entitle  him  to  maintain  his  suit,  has  been  before  pointed  out ;  ^  and 
it  has  been  stated,  that  the  want  of  such  privity  will  afford  a  ground 
for  demurrer  to  the  relief  prayed.  It  may  sometimes,  however, 
happen  that  a  plaintiff  may,  by  his  bill,  show  that,  supposing  the 
facts  he  states  are  true  (and  which,  as  we  have  seen,  are  admitted 
by  every  demurrer),  he  has  a  right  to  the  relief  he  prays,  and  yet 
may  not  show  such  a  privity  as  will  entitle  him  to  the  discovery 
which  he  asks  for :  for  it  is  a  rule  of  the  Court  that,  where  the 
title  of  the  defendant  is  not  in  privity,  but  inconsistent  with  the 
title  made  by  the  plaintiff,  the  defendant  is  not  bound  to  discover 
the  evidence  of  the  title  under  TOich  he  claims.^  Thus,  where  a 
bill  was  filed  by  a  person  claiming  to  be  lord  of  a  manor,  against 
another  person  also  claiming  to  be  lord  of  the  same  manor,  and 
praying,  amongst  other  things,  a  discovery  how  the  defendant 
derived  title  to  the  manor,  and  the  defendant  demurred,  because 
the  plaintiff  had  shown  no  right  to  the  discovery,  the  demurrer 
was  allowed ; '  and  so,  where  a  bUl  was  filed  by  one  claiming  to 
be  the  heir,  ex  parte  maternd,  against  another  claiming  to  be  heir, 
ex  parte  paternd,  and  the  bill  sought  a  discovery  in  what  manner 
the  claim  ex  parte  paternd  was  made  out,  and  the  particulars  of  the 
pedigree,  a  demurrer  to  that  discovery  was  allowed.* 

The  principle  upon  which  these  cases  proceed  is  :  that  the  right 
of  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath,  is  limited 
to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's 
case,  and  does  not  extend  to  a  discovery  of  the  manner  in  which, 
or  of  the  evidence  by  means  of  which,  the  defendant's  case  is  to  be 
established.^    This  principle  is  recognized  by  Lord  Brougham,  in 


Ch.  XIV.  §  2. 


V.  Because 
the  discovery 
relates  only 
to  the  defend- 
ant's  case. 


Rule,  that 
plaintiff's 
right  of  dis- 
covery is 
limited  to 
facts  material 
to  his  own 
case; 


1  Ante,  p.  322. 

2  Ld.  Red.  190;  Stroud  v.  Deacon,  1 
Ves.  S.  37;  Baden  v.  Dore,  2  Ves.  S.  445; 
Sampson  v.  Swettenham,  5  Mad.  16 ;  Tyler 
V.  Drayton,  2  S.  &  S.  309;  see  also  StRin- 
ton  V.  Chadwict,  3  M'N.  &  G.  575,  582; 
15  Jur.  1139;  Story  Eq.  PI.  §  571. 

s  Ld.  Red.  190;  and  notes  and  cases 
there  cited, 

i  Ivy  V.  Kekewiok,  2  Ves.  J.  679. 

6  Wigrara  on  Disc.  261;  Ingilbv  v. 
Shafto,  33  Beav.  31;  9  Jur.  N.  S.  1141; 
Daw  V.  Eley,  2  H.  &  51.  725 ;  HoflFman  ». 
Postill,  L.  R.  4  Ch.  Ap.  673. 

The  rule  of  the  English  Courts  of  Equity, 
that  the  plaintiff  in  a  bill  of  discovery 
"  shall  only  have  a  discovery  of  what  is 
necessary  to  his  own  title,  and  shall  not 
pry  into  the  title  of  the  defendant "  (Coop. 
Eq.  PI.  58),  is  held  not  to  be  applicable  in 
Massachusetts.  Adams  v.  Porter,  1  Gush. 
170,  175, 176.  "  Our  whole  system  of  in- 
quiry," says  Mr.  Justice  Dewey  in  the 
above  case,  "  by  the  instrumentality  of  a 


legal  proceeding,  has  been  that  of  full  in- 
quiry as  to  any  and  all  facts,  that  may  im- 
peach the  right  of  property  in  the  party  of 
whom  the  inquiry  is  made."  Instances 
are  adduced  of  interrogatories  to  supposed 
trustees  in  trustee  processes;  to  persons 
charged  with  embezzling  the  property  of 
deceased  persons ;  and  to  persons  charged 
with  having  fraudulently  received  the 
property  of  an  insolvent  debtor.  But  see 
Wilson  V.  Webber,  2  Gray,  558,  in  which 
the  English  rule  is  distinctlj-  recognized ; 
and  the  case  of  Adams  v.  Porter  is  not  re- 
ferred to ;  see  also  Haskell  v.  Haskell,  3 
Gush.  540,  642,  543 ;  Bellows  v.  Stone,  18 
N.  H.  465,  483,  484;  Story  Eq.  PI.  §§  572- 
574,  c. ;  Shaftsbury  v.  Arrowsmith,  4  Sum- 
ner's Ves.  72,  Mr.  Hovenden's  note(l); 
Wigram,  Disoov.  ( Am.  ed.)  p.  14,  §23,  p. 
15,  §  27,  259  et  seq.,  §  342,  et  seq. ;  Mitford 
Eq.  PI.  by  Jeremy,  189-192;  Cullison  v. 
Bossom,  1  Md.  Ch.  Deo.  95 ;  Howell  v.  Ash- 
more,  1  Stookt.  (N.  J.)  87,  88.  The  plain- 
tiff must  state  the  facts  which  he  expects 


580 


DEMUREEES. 


Ch-XIV.  §2. 


will  not 
ap])ly,  when 
plaintiff 
makes  a  case 
which  would 
disprove  the 
defendant's 


or  where  the 
discovery 


common  to 
both. 


Bolton  V.  The  Corporation  of  Liverpool;  ^  and  by  Lord  Abinger, 
in  JBeUwoodY.  Wetherell?  It  is  true  that  in  those  cases  the  ques- 
tion did  not  come  before  the  Court  upon  demurrer,  bxtt  the  rule  is 
the  same  in  whatever  way  the  question  may  be  raised :  on  demurrer, 
on  exceptions  to  the  defendant's  answer,  or  on  application  to  pro- 
duce documents  in  the  defendant's  possession.' 

This  rule  will  not  extend  to  defeat  the  plaintiff  of  his  right  to 
discovery  from  the  defendant,  where  he  makes  a  ease  in  his  biU 
which,  if  admitted,  would  disprove  the  truth  of,  or  otherwise  in- 
validate the  defence  made,  to  the  bill ;  in  such  cases, -he  is  entitled 
to  discovery  from  the  defendant,  of  all  which  may  enable  him  to 
impeach  the  defendant's  case  ;  for  the  plaintiff  does  not  rest  on  a 
mere  negative  of  the  defendant's  case,  but  insists  upon  some  pos- 
itive ground  entitling  him  to  the  assistance  of  the  Court,  such  as 
fraud,  or  other  circumstances  of  equitable  cognizance,  to  a  dis- 
covery of  which,  no  objection  of  this  kind  can  be  raised.^ 

If  a  plaintiff  is  entitled  to  a  discovery  of  deeds  or  other  docu- 
ments for  the  purpose  of  establishing  his  own  case,  his  right  to 
such  discovery  will  not  be  affected  by  the  circumstance  that  the 
same  documents  are  evidence  of  the  defendant's  case  also  ;^  and  if 
a  defendant,  bound  to  keep  distinct  accounts  for  another  party, 
improperly  mixes  them  with  his  own,  so  that  they  cannot  be  sepa- 
rated, he  must  discover  the  whole.^ 


to  establish  by  the  defendant's  answer, 
otherwise  he  cannot  have  a  discoveiy, 
merely  to  enable  him  to  judge  whether  he 
can  prevail  in  a  suit  at  Law.  Deas  v. 
Harvie,  2  Barb.  Ch.  448. 

1  1  M.  &  K.  88,  91;  see  also  Attorney- 
General  D.  Corporation  of  London  2  M'N. 
&  G.  247,  256. 

2  1  T.  &  C.  Ex.  211,  215. 

8  For  instances  in  which  this  rule  has 
been  acted  upon  where  the  objection  has 
been  taken  by  demurrer,  see  Stroud  v. 
Deacon,  1  Ves.  S.  37;  Ivy  v.  Kekewick,  2 
Ves.  J.  679;  Glegg  v.  Legh,  4  Mad.  193; 
Compton  V.  Earl  Grey,  1  Y.  &  J.  154; 
Wilson  r.  Forster,  Younge,  280;  Tooth  ii. 
Dean  and  Chapter  of  Canterbury,  3  Sim. 
49,  61.  On  Application  to  Produce: 
Princess  of  Wales  v.  Earl  of  Liverpool,  1 
Swanst.  114, 121;  Micklethwait  V.  Moore, 
3  Mer.  292;  Bligh  v.  Benson,  7  Pri.  205; 
Tyler  v.  Drayton,  2  S.  &  S.  309 ;  Sampson 
V.  Swettenham,  6  Mad.  16;  2  M.  &K.764, 
n.  (6);  Firkins  D.  Low,  13  Pri.  193;  Wil- 
son V.  Forster,  M'Lel.  &  Y.  274 ;  Toralinson 
V.  Lymer,  2  Sim.  489 ;  Shaftsbury  v.  Ar- 
rowsmith,  4  Ves.  66,  70;  Aston  v.  Lord 
Exeter,  6  Ves.  288;  Worsley  v.  Watson, 
cited  ib.  289;  Bolton  v.  The  Corporation  of 
Liverpool,  1  M.  &  K.  88;  Wasneyu.  Tem- 
pest, 9  Bcav.  407;  Attorney-General  v. 
Thompson,  8  Hare,  106 ;  Manby  ».  Bewicke 
(No.  3),  8  De  G.,  M.  &  G.  476;  Kumbold 
V.  Forteith,  No.  2,  3  K.  &  J.  748;  Hunt  v. 


Elmes,  27  Beav.  62;  5  Jur.  N.  S.  645; 
Ferrier  v.  Atwool,  12  Jur.  N.  S.  365;  14 
W.  E.  597,  L.  J  J. ;  ib.  682,  V.  C.  W.  On 
Exceptions  to  Answers :  Buden  v.  Dore,  2 
Ve.s.  S.  445 ;  Stainton  v.  Chadwick,  3  M'N. 
&  G.  375;  15  Jur.  1139;  Ingilbyi).  Shafto, 
■ubi  sup. ;  Bethell  v.  Casson,  1  H.  &  M. 
806;  Bovill  v.  Smith,  L.  K.  2  Eq.  459,  V. 
C.  W. 

4  Hare  on  Disc.  201 ;  Bellows  ».  Stone, 
18  N.  H.  465,  483-485;  Daw  v.  Eley,  2  H. 
&  M.  725.  And  in  answering  interroga- 
tories filed  by  a  defendant  for  the  exami- 
nation of  the  plaintiff,  under  the  English 
practice,  tlie  general  rule  applies,  that  he 
who  is  bound  to  answer  must  answer 
fully.  Such  interrogatories  are  on  a  dif- 
ferent footing  from  those  for  the  examina- 
tion of  a  defendant  in  this  respect,  that  a 
plaintiff  is  not  entitled  to  a  discovery  of 
the  defendant's  case,  but  a  defendant  may 
ask  any  questions  tending  to  destroy  the 
plaintiffs  claim.  Hoffman  v.  Postell,  L. 
K.  4  Ch.  Ap.  673. 

6  Burrell  v.  Nicholson,  1  M.  &  K.  680; 
Wigram  on  Disc.  244;  Smith  v.  The  Duke 
of  Beaufort,  1  Hare,  507,  518;  1  Pliil.  209, 
218;  7  Jur.  1095;  Combe  v.  The  Corpora- 
tion of  London,  1  Y.  &  C.  C.  C.  631,  660; 
Earp  v.  Lloyd,  3  K.  &  J.  549. 

6  Freeman  v.  Fairlie,  3  Mer.  43 ;  Earl  of 
Salisbury  v.  Cecil,  1  Cox,  277;  Wigram  on 
Disc.  244;  Hare  on  Disc.  245;  and  see 
poit.  Chap.  XLIL  Production  of  JDocumenis. 
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VI.  The  circumstance  that  a  party  not  before  the  Court  has  an  Ch.  xrv.  §  2. 

interest  in  a  document  which  a  defendant,  so  far  as  his  own  inter-  " y ' 

est  is  concerned,  is  bound  to  produce,  will,  in  some  cases,  deprive  VI.  Because 
the  plaintiff  of  his  right  to  call  for  its  production,  at  least  in  the  ^^^  ^n  inte^ 
absence  of  the  third  party,  as  in  the  instance  of  a  person  being  a  f}  '"^  ^^^ 
trustee  only  for  others.     Upon  this  principle,  a  mortgagee  cannot 

be  compelled  to  show  the  title  of  his  mortgagor,  unless  such  mort- 
gagor is  before  the  Court ;  ^  in  such  cases,  however,  a  demurrer, 
for  want  of  proper  parties,  would  be  the  proper  form  in  which 
to  raise  the  objection,  where  the  bill  is  for  relief  as  well  as  for  a 
discovery.^ 

VII.  Communications  which  come  within  a  certain  class  of  offi-  vil.  Because 
cial  correspondence,  are  privileged?,  upon  the  ground,  that  they  fi^^^^'Zut. 
could  not  be  made  the  subject  of  discovery  in  a  Court  of  Justice  lie  interest, 
without  injury  to  the  public  interest.'    In  Smith  v.  The  East  India 
Company,^  Lord  Lyndhurst  had  to  consider  whether  correspond- 
ence, between  the  Court  of  Directors  of  the  East  India  Company 

and  the  Board  of  Control,  came  within  the  limits  of  this  privilege ; 
and  he  decided  that  it  could  not  be  subject  to  be  communicated, 
without  infringing  the  policy  of  the  Act  of  Parliament,^  and  with- 
out injury  to  the  public  interests. 

The  above  are  the  principal  grounds  upon  which  a  defendant  Answer  to 
may  demur  to  the  discovery  sought  by  a  bill ;  although  the  plain-  "^^^^  ^y 
tiff  may  be  entitled  to  the  relief  prayed,  in  case  he  could  establish  demurrer, 
his  right  to  it  by  other  means  than  discovery  from  the  defendant, 
on  those  points  as  to  which  the  defendant  is  entitled  to  defend 
himself  from  making  discovery.  In  all  other  cases,  a  plaintiff,  if 
entitled  to  relief,  is  entitled  to  call  upon  the  defendant  to  make 
a  full  discovery  of  all  matters  upon  which  his  title  to  relief  is 
founded.  It  does  not,  however,  very  often  happen  that  these 
grounds  affect  the  whole  of  the  discovery  sought ;  in  such  cases, 
the  defendant  must,  if  interrogated,  answer  all  those  parts  of  the 
bill,  the  answer  to  which  will  not  expose  him,  or  have  a 'tendency 
to  expose  him,  to  the  inconveniences  before  enumerated.  A  de- 
murrer, under  such  circumstances,  should  precisely  distinguish  each 
part  of  the  bill  demurred  to,  and  if  it  does  not  do  so,  it  will  be 
overruled." 

If  a  defendant  objects  to  a  particular  part  of  'the  discovery,  and 

1  Lambert  ».  Rogers,  2  Mer.  489 ;  see,  *  1  Phil.  50,  B5 ;  6  Jur.  1 ;  see  also  Wad- 
however,  Balls  V.  Margrave,  3  Beav.  448,  eer  v.  East  India  Company,  8  De  G.,  M. 
i  Beav.  119 :  Few  u.  Guppy,  13  Beav.  457 ;       &  G.  182 ;  29  Beav.  300. 

Goughw.  Offley,  5  De  G.  &  S.  653;  Hercy  «  3  &  4  Will.  IV.  o.  85. 

V.  Ferrers,  4  Beav.  97;   and  post,  Chap.  6  Chetwynd  v.  Linden,  2  Ves.  S.  450; 

XLII.  Production  of  Documents.  Devonsher  v.  Newenham,  2  Sch.  &  Lef. 

2  See  avie,  pp.  278,  558.  199;  Robinson  v.  Thompson,  2  V.  &  B. 

3  Seel  Greenl.Ev.  §§  250-251;  Bellows  118;  Weatherhead  v.  Blackburn,  i6.  121, 
V.  Stone,  18  N.  H.  465, 485.  124. 
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the  grounds  upon  which  he  may  demur  appear  clearly  on  the  face 
of  the  bill,  and  the  defendant  does  not  demur  to  the  discovery,  but, 
answering  to  the  rest  of  the  bill,  decUnes  answering  to  so  much,  the 
Court  will  not  compel  him  to  make  the  discovery ;  but,  in  general, 
unless  it  clearly  appears  by  the  bill  that  the  plaintiff  is  not  entitled 
to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be 
compelled  to  make  it,  a  demurrer  to  the  discovery  will  not  hold,  and 
the  defendant,  unless  he  can  protect  himself  by  plea,  must  answer.^ 

Any  irregularity  in  the  frame  of  a  bill  may  be  taken  advantage 
of  by  demurrer.^  Thus,  if  a  bill  is  brought  contrary  to  the  usual 
course  of  the  Court,  a  demurrer  will  hold ; "  as  where,  after  a  decree 
directing  incumbrances  to  be  paid  according  to  priority,  a  creditor 
obtained  an  assignment  of  an  old  mortgage,  and  filed  a  bill  to  have 
the  advantage  it  would  give  him,  by  way  of  priority,  over  the  de- 
mands of  some  of  the  defendants,  a  demurrer  was  allowed :  *  it 
being,  in  effect,  a  bill  to  vary  a  decree,  and  yet  neither  a  bill  of 
review,  nor  a  bill  in  the  nature  of  a  bill  of  review,  which  are 
the  only  kinds  of  bills  which  can  be  brought  to  affect  or  alter  a 
decree,  unless  the  decree  has  been  obtained  by  fraud.'  Where, 
however,  a  supplemental  bill  was  filed,  in  a  case  in  which,  accord- 
ing to  the  former  practice  of  the  Court,  a  supplemental  bill  was 
the  proper  com'se,  but  by  more  recent  practice  the  same  object 
had  been  accomplished  by  petition :  Sir  John  Leach  V.  C.  held, 
that  the  supplemental  bill  was  not  rendered  irregular,  although  the 
circumstances  would  be  taken  into  consideration  upon  the  question 
of  costs.^ 

If  the  plaintiff  neglects  to  take  advantage  of  the  irregularity  by 
demurrer,  he  will  be  held  to  have  waived  the  objection,'  unless  he 
has  claimed  the  benefit  of  it  by  answer.^ 

An  amended  bill  is  liable  to  have  the  same  objections  taken  to  it, 
by  demurrer,  as  an  original  bill ;  and  even  where  a  demurrer  to  the 
original  bill  has  been  overruled,  a  demurrer  to  an  amended  bQl  has 
been  allowed ; "  and  the  circumstance  of  the  amendment  being  of 
the  most  trifling  extent  will  not,  it  seems,  make  any  difference; 
and,  even  where  the  bill  was  amended  by  the  addition  of  a  party 
only,  the  demurrer  was  held  to  be  regular."  Where  the  defence 
first  put  in  is  a  plea,  and  the  bill  is  afterwards  amended,  the  amend- 


1  Ld.  Red.  200;  Ord  XV.  4 ;  posi,  p.  583. 

2  Ld.  Red.  206;  Bainbrigge  r.  Baddeley, 
9  Beav.  538;  Ranger  v.  Great  Western 
Railwiiy  Company,  13  Sim.  868;  7  Jur. 
935 ;  Henderson  v.  Cook,  4  Drew.  306. 

3  Ld.  Red.  206;  Story  Eq."Pl.  §  643. 
*  Wortley  v.  Birkhead,  3  Atk.  809. 

5  Ld.  Red.  206 ;  Lady  Granville  v.  Rams- 
den,  Bunb.  66 ;  and  siepost,  Chap.  XXXIV. 
§  5,  Bills  of  Review. 

'  Davies  v.  Williams,  1  Sim.  5. 


'  Archbishop  of  York  v.  Stapleton,  2 
Atk.  136 ;  Ranger  v.  Great  Western  Kail- 
way  Company,  uM  mp. 

8  Milligan  o.  Mitchell,  1  M.  &  C.  433, 
442. 

9  Bancroft  v.  Wardour,  2  Bro.  C.  C.  66; 
2  Dick.  672;  1  HofiF.  Ch.  Pr.  216  217;  1 
Smith  Ch.  Pr.  (2d  Am.  ed.)  214;  Moore  v. 
Armstrong,  9  Porter,  697. 

10  Bosanquet  v.  Maisbam,  4  Sim.  573. 
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ed  bill  may  still  be  demurred  to.^    A  defendant,  however,  cannot,  Ch.  XIV.  §  2. 
in  general,  after  he  has  answered  the  original  bill,  put  in  a  general  ^—^ — y — ~-' 
demurrer  to  the  amended  bill :  because  the  answer  to  the  original  But  after 
bill,  being  still  on  the  record,  will,  in  fact,  overrule  the  demurrer.^  origTnaUm, 
The  defendant  must,  in  such  case,  confine  his  demurrer  to  the  mat-  defendant 
ters  introduced  by  amendment.    But  vrhere  a  substantially  new  to  the  whole 
case  is  made  by  the  amended  bill,  a  general  demurrer  will  lie.'  amended  bill; 

A  defendant  may  demur  to  part  only  of  the  reUef  or  discovery :  case  made  by 
in  which  case  it  is  called  a  partial  demurrer.*  Under  the  former  amendment, 
practice,  a  defendant  demurring  to  part  of  the  bill,  was  bound  to  ^^^gj. 
answer  the  rest ;  and  when  interrogatories  have  been  served,  a  de- 
fendant may  still  answer  such  of  the  interrogatories  as  are  not 
covered  by  the  demurrer ;  but  wHtere  no  interrogatories  have  been 
served,  he  may  file  the  partial  demurrer  without  coupling  any  an- 
swer with  it.^  It  is  not,  however,  necessary  that  the  defendant 
should  adopt  the  form  of  a  partial  demurrer,  for  the  purpose  of 
protecting  himself  irom  giving  discovery  to  which  the  plaintiff  is 
not  entitled :  for  a  defendant  may  decline  answering  any  interroga- 
tory, or  part  of  one,  fi:om  answering  which  he  might  have  protected 
himself  by  demurrer,  notwithstanding  he  answers  other  parts  of 
such  interrogatory  or  interrogatories  fi'om  which  he  might  have 
protected  himself  by  demurrer,  or  other  part  of  the  bill  as  to  which 
he  was  not  interrogated.^  The  effect  of  this  rule  will  have  to  be 
considered  again  in  the  Chapter  on  Answers ; '  and  it  may,  there- 
fore, be  sufficient  here  to  observe,  that  in  cases  in  which  it  is  still 
thought  expedient  to  adopt  the  defence  of  a  partial  demurrer 
against  discovery,  this  rule  does  not  seem  to  affect  the  practice ;  but 
the  rule  which  directs,  that  no  demurrer  or  plea  shall  be  held  bad, 
and  overruled  upon  argument,  only  because  the  answer  of  the  de- 
fendant extends  to  some  part  of  the  same  matter  as  is  covered  by 
such  demurrer  or  plea,'  is  important.  And  we  have  before  seen, 
that  now,  no  demuiTer  or  plea  will  be  held  bad,  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea  does  not  cover 
so  much  of  the  bill  as  it  might  by  law  have  extended  to.° 

A  demurrer  cannot  be  good  in  part  and  bad  in  part ;  ^^  so  that, 

1  Robertson  «.  Lord  Londonderry,  6  Sim.       time  for  filing  interrogatories.     Eowe  «. 
226.  Tonkin,  L.  E.  1  Eq.  9;  11  Jur.  N.  S.  849, 

2  Atkinson  v.  Hanway,  1  Cox,  360;  see       M.  E. 

EUioe  V.  Goodson,  3  M.  &  C.  663,  668;  2  «  Ord.  XV.  4. 

Jur.  249 ;  Salkeld  v.  Phillips,  2  Y.  &  C.  Ex.  ?  Post,  Chap.  XVII.  §  1. 

680 ;  and  see  anie,  p.  409.  8  Ord.   XIV.   9;   Attorney-General   v. 

8  Cresyj).  Sevan,  13  Sim.  354;  see  also  Cooper,  vM  sup.     This  order  has   been 

Powell  V.   Cockerell,   4  Hare,  665,   669 ;  adopted  in  the  Equity  Eules  of  the  United 

Wylliei).  Ellice,  6  Hare,  505,  610;   Attor-  States  Courts,  Rule  37. 

ney-General  v.  Cooper,  8  Hare,  166;  ante,  9  Ante,  p.  646,  n.  6,  post,  p.  61T;  Ord. 

p.  409.  XIV.  8. 

*  See  Emans  v.  Emans,  1  MoCarter  (N.  w  In  this  respect,  there  is  a  difference 

J.),  114.  between  a  plea  and  a  demurrer.    Mayor, 

6  Burton  «.  Eobertson,  1  J.  &  H.  38 ;  6  &c.,  of  London  v.  Levy,  8  Ves.  403 ;  Baker 

Jur.   N.  S.  1014.    The  defendant  must,  v.  Hellish,  11  Ves.  70, 
however,  wait  till  the  expiration  of  ths 
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fendant and 
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if  a  demurrer  is  general  to  the  whole  biU,  and  there  is  any  part, 
either  as  to  the  relief  or  the  discovery,  to  which  the  defendant 
ought  to  put  in  an  answer,  the  demun-er,  being  entire,  must  be 
overruled.^ 

Instances  are,  certainly,  mentioned  by  Lord  Redesdale,^  in  which 
demurrers  have  been  allpwed  in  part;  but  whatever  may  have 
formerly  been  done,  the  practice  appears  to  be  now  more  strict : 
though  sometimes  the  Court  has,  upon  overruling  a  demurrer, 
given  the  defendant  leave  to  put  in  a  less  extended  demurrer,  or 
to  amend  and  narrow  the  demurrer  already  filed.°  In  the  latter 
case,  however,  the  application  to  amend  ought  to  be  made  before 
the  judgment  upon  the  demurrer,  as  it  stands,  has  been  pro- 
nounced :  though,  even  where  that  has  been  omitted,  the  Court 
has,  after  the  demurrer  has  been  overruled,  upon  a  proper  case 
being  shown,  given  the  defendant  leave,  upon  motion,  to  put  in  a 
less  extended  demurrer  and  answer.* 

A  defendant  may  also  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  bill,  for  separate  and  distinct  causes  : '  for  the 
same  grounds  of  demurrer,  frequently,  wiU  not  apply  to  different 
parts  of  a  bill,  though  the  whole  may  be  liable  to  demurrer ;  and 
in  this  case,  one  demurrer  may  be  overruled  upon  argument,  and 
another  allowed.' 

Although  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  it 
may  be  good  as  to  one  of  the  defendants  demurring,  and  bad  as  to 
others.' 


1  Per  Lord  Hardwicke  in  Metcalf  v. 
Hervey,  1  Ves.  S.  2i8;  Earl  of  Suffolk  v. 
Green,  1  Atk.  450;  Todd  ».  Gee,  17  Ves. 
273,  277;  Attorney-General  v.  Brown,  1 
Swanst.  304.  A  demurrer  bad  in  part  is 
void  in  toto.  Verplanck  v.  Gaines,  1  John. 
Ch.  57 ;  KuypersD.  Reformed  Dutch  Church, 
6  Paige,  570;  Forbes  v.  Whitlock,  3  Edw. 
Ch.  446;  Fay  v.  Jones,  1  Head  (Tenn.), 
442;  Shed  v.  Garfield,  5  Vt.  89;  Lub^  Eq. 
PI.  (Am.  ed.)  255;  Castleman  v.  Weitch, 
3  Rand.  598;  Kimberley  D.  Sells,  3  John. 
Ch.  467;  Graves  v.  Downey,  3  Monroe, 
366 ;  Chase's  case,  1  Bland,  217 ;  Blount  i>. 
Garen,  3  Hayw.  88 ;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  206;  Treadwellu.  Brown,  44  N. 
H.  551;  Metier  v.  Metier,  3  C.  E.  Green 
(N.  J.),  273;  S.  C.  4  C.  E.  Green  (N.  J.), 
457;  Banta  v.  Moore,  2  McCarter  (N.  J.), 
97 ;  Mitchell  v.  Green,  10  Met.  101 ;  ante, 
647,  note ;  but  see  Pope  v.  Stansbury,  2 
Bibb,  484,  contra.  It  is  a  general  rule  that 
a  demurrer  cannot  be  good  as  to  a  part, 
which  it  coverSj  and  bad  as  to  the  rest; 
and  therefore  it  must  stand  or  fall  alto- 
gether. Story  Eq.  PI.  §  443;  Higginbot- 
ham  V.  Burnet,  5  John.  Ch.  184;  Burns «. 
Hobdt,  29  Maine,  272,  277. 

A  demurrer  to  the  whole  of  a  bill,  con- 
taining some  matters  relievable  and  others 
not,  is  bad,  unless  the  bill  is  multifarious. 
Dimmock  v.  Bixby,  20  Pick.  368 ;  McLaren 


V.  Steapp,  1  Kelly,  376;  Beach  v.  Beach, 
11  Paige,  161;  Stuyyesant  v.  Mayor,  &c., 
of  New  York,  11 'Paige,  414;  Robinson  v. 
Guild,  12  Met.  323.  Where  a  demurrer  to 
a  bill  is  overruled,  because  it  covers  too 
much,  the  defendant  may,  on  exception  to 
his  answer,  raise  the  question  of  the  ma- 
teriality of  the  discovery.  Kuypers  v. 
Eef.  Dutch  Church,  6  Paige,  570.  If  the 
ground  of  demurrer  assigned  as  to  all  of 
the  plaintiffs  be  bad  as  to  one,  the  demurrer 
must  be  overruled.  Gibson  v.  Jayne,  37 
Miss.  (8  George)  164. 

2  Ld,  Red.  214;  Rolt  b.  Lord  Somerville, 
2  Eq.  Ca.  Ah.  759,  pi.  8;  Radoliffe  v.  Furs- 
man,  2  Bro.  P.  0.  ed.  Toml.  514. 

s  Baker  M.  Mellish,  11  Ves.  68;  Gleggu. 
Legh,  4  Mad.  193,  207;  Thorpe  v.  Macau- 
lay,  5  Mad.  218. 

*  Bakeri).  Mellish,  11  Ves.  72, 76;  Story 
Eq.  PI.  §■459. 

6  Ld.  Red.  214;  North  v.  Earl  of  Straf- 
ford, 3  P.  Wms.  148;  Eoberdeau  v.  Rous, 
1  Atk.  544. 

«  Ld.  Red.  214;  North  v.  Earl  of  Straf- 
ford, vii  sup.  f  Little  v.  Archer,  1  Hogan, 
55. 

'  Mayor,  &c.,  of  London  v.  Levy,  ubi 
sup. ;  Barstow  v.  Smith,  Walk.  Ch.  394 ; 
Story  Eq.  PL  §  445;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)'206;  but  not  unless  it  is  in  form 
a  "joint  and  several  demurrer;"  per  Sir 
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Ch.  XIV.  §  3. 

Section  III.  —  The  Form  of  Demurrers.  '       '        ' 

A  demurrer  must  be  entitled  in  the  cause,  and  is  headed  "The  Title  of  a 
demurrer  of  A.  B.  (or,  of  A.  B.  and  C.  D.),  one,  &c.,  of  the  above-  demurrer. 
named  defendants,  to  the  bill  of  complaint  of  the  above-named 
plaintiff."  If  it  be  accompanied  by  a  plea,  or  by  an  answer,  it 
should  be  called  in  the  title  "  the  demurrer  and  plea,''  or  "  demurrer 
and  answer."  Where  it  is  to  an  amended  bill,  it  need  not  be  ex- 
pressed, in  the  title,  to  be  a  demurrer  to  the  original  and  amended 
bill ;  but  a  demurrer  to  the  amended  bill  will  be  sufficient.^ 

As  a  demurrer  confesses  the  matters  of  fact  to  be  true,  as  stated  Commences 
by  the  opposite  party,  it  is  always  preceded  by  a  general  protesta^  estation™'' 
tion  against  the  truth  of  the  matters  contained  in  the  biU ;  ^  a  prac- 
tice borrowed  from  the  Common  Law,  and  probably  intended  to 
avoid  conclusion  in  another  suit,^  or  in  the  suit  in  which  the  de- 
murrer is  put  in,  in  case  the  demurrer  should  be  overruled. 

After  the  protestation,  the  demurrer,  if  it  is  a  partial  demurrer  When  to  part 
and  not  to  the  whole  bill,  must  proceed  distinctly  to  point  out  the  °^^^ 
parts  of  the  biU  to  which  it  is  intended  to  apply .^    The  rule,  as  to 
this,  is  laid  down  by  Lord  Redesdale  in  Devonsher  v.  JVewenham,^ 
"  that  where  a  defendant  demurs  to  part,  and  answers  to  part  of  a 
biU,  the  Court  is  not  to  be  put  to  the  trouble  of  looking  into  the 
bill  or  answer,  to  see  what  is  covered  by  the  demurrer ;  but  it  Answer  to  a 
ought  to  be  expressed,  in  clear  and  precise  terms,  what  it  is  the  ^l^^  '^  fy^^ 
party  refuses  to  answer ;  °  and  I  cannot  agree  that  it  is  a  proper  and  demmTer 
way  of  demurring  to  say,  that  the  defendant  answers  to  such  a  is  bad.        ' 
particular  fact,  and  demurs  to  all  the  rest  of  a  bill :  the  defendant 
ought  to  demur  to  a  particular  part  of  the  bill,  specifying  it  pre- 
cisely." ' 

Although  a  demurrer,  in  the  form  above  stated,  namely,  "  to  all  But  demurrer 
the  rest  of  the  bill  which  is  not  answered,"  would,  for  the  reasons  except  a  par- 
stated  by  Lord  Redesdale,  be  a  bad  form  of  demurrer :  a  demurrer  titular  part 

*'  specified, 

L.  Shadwell  V.  C.  in  Glascott  v.  Copper  8  Ld.  Red.  212.  is  good. 

Miners' Company,  11  Sim.  305,310;  5Jnr.  *  In  New  Hampshire,  the  form  of  a  de- 

264.    If  too  many  persons  are  joined  as  murrer  is  required  in  substance  to  be, — 

defendants  in  a  bill  in  Equity,  there  being  "  The  defendant  says  the  plaintiff  is  not 

no   misjoinder   of  subjects,  one,   against  entitled  upon  such  bill  to  the  relief  [or  dis- 

whom  a  good  cause  of  action  is  stated,  can-  oovery]  prayed  for,  because,"  &c.    Rule 

not  on  this  ground,  demur.    N.  Y.  &  N.  10  of  the  Rules  for  Chancery  Practice,  38 

H.  R.R.  Co.  V.  Schuyler,  17  N.  Y.  692.  N.  H.  10. 

1  Smitti]t).  Bryon.-S  Mad.  428;  Osbom  5  2  Sch.  &  Lef.  199,205. 

V.  JuUion,  3  Drew.  552;  and  see  Granville  8  See  Atwill  v.  Ferrett,  2  Blatch,  C.  0. 

«.  Betts,  IT  Sim.  58.    For  forms  of  demur-  39. 

rer,  see  2  Van  Hey.  74-92 ;  and  post,  Vol.  7  Chetwynd  v.  Lindon,  2  Ves.  S.  450 ; 

III.  Salkeld  v.  Science,  ib.  107 ;  Barnes  v.  Tay- 

2  Story  Eq.  PI.  §§  452,  457;  1  Smith  lor,  4  W.  R.  577,  V.  C.  K.;  Johnston  v. 
Ch.  Pr.  (2d  Am.  ed.)  209.  Protestations  Johnston,  2  Moll.  414;  Story  Eq.  PI.  §§457, 
in  demurrers  are  required,  in  New  Hamp-  458,  and  notes;  Nash  v.  Smith,  6  Conn, 
shire,  to  be  omitted  bv  Rule  6  of  the  Rules  421 ;  Clancy  v.  Craine,  2  Dev.  Ch.  383. 

of  Chancery  Practice',  38  N.  H.  606. 
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Where  two 
or  more 
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point  out  the 
part  covered 
D7  each. 

Demurrer  to 
amendments. 


Must  express 
some  cause 
of  demurrer, 
either  general 
or  specific. 


Greneral 
demurrers 
sometimes 
cover  matters 
of  form: 


to  all  the  Mil,  except  as  to  a  particular  specified  part,  would  not 
be  open  to  the  same  objection ;  and  where  the  exception  applies 
to  a  very  small  part  only  of  the  bill,  it  has  been  held  to  be  the 
proper  way  of  demumng.^  In  framing  such  a  demurrer,  however, 
care  must  be  taken  that  it  should  appear  distinctly,  by  the  demurrer 
itself,  what  part  of  the  bill  is  to  be  included  in  the  exception : 
otherwise,  the  demurrer  will  be  bad.^ 

The  above  rule  also  applies  to  cases  where  there  are  two  or  more 
distinct  demurrers  to  different  portions  of  the  biU ;  in  such  cases, 
the  different  portions  of  the  bill  to  be  covered  by  each  demurrer 
must  be  distinctly  pointed  out.  And  where  a  demurrer  is  put  in 
to  such  parts  of  an  amended  bill  as  have  been  introduced  by  the 
amendments,  it  wiU  not  be  sufficient  to  say  it  is  a  demurrer  to  the 
amendments,  but  the  parts  must  be  specifically  pointed  out,  and 
a  demurrer  to  so  much  of  the  amended  bill,  as  has  not  been  an- 
swered by  the  answer  to  the  original  bill,  will  be  bad.^ 

A  demurrer  wiU  not  be  good  if  it  merely  says,  generally,  that 
the  defendant  demurs  to  the  bill ;  *  it  must  express  some  cause  of 
demurrer,  either  general  or  specific.^  A  defendant  is  said  to  de- 
mur generally,  when  he  demurs  to  the  jurisdiction,  or  to  the  sub- 
stance of  the  bill ;  or  specially,  when  he  demurs  on  the  ground  of 
a  defect  in  form.  He  may,  however,  in  cases  where  he  demurs 
either  to  the  jurisdiction  or  to  the  substance,  state  specially  the 
particular  grounds  upon  which  he  founds  his  objection;  and,  in- 
deed, some  of  the  grounds  of  demurrer,  which  go  to  the  substance 
of  the  bill,  require  rather  a  particular  statement ;  thus,  a  demurrer 
for  want  of  parties,  must,  as  has  been  before  stated,  show  who  are 
the  necessary  parties,  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to  amend  by 
adding  proper  parties;"  and  in  the  case  of  a  demurrer  for  mul- 
tifariousness, a  mere  allegation,  "  that  the  bill  is  multifarious," 
will  be  informal ;  it  should  state,  as  the  ground  of  demurrer,  that 
the  bill  unites  distinct  matters  upon  one  record,  and  show  the 
inconvenience  of  so  doing.' 

Some  objections,  which  appear  to  be  merely  upon  matters  of 
form,  may  be  taken  advantage  of  under  general  demurrers,  for 


1  Hicks  V.  Eaincock,  1  Cox,  40 ;  Howe 
V.  Duppa,  1  V.  &  B.  511. 

2  Robinson  v.  Thompson,  2  V.  &  B.  118 ; 
Weatherhead  v.  Blackburn,  ib.  121 ;  Burch 
V.  Coney,  14  Jur.  1009,  V.  C.  K.  B. ;  Os- 
bom  1).  JuUion,  3  Drew.  B52;  Barnes  v. 
Taylor,  4  W.  R.  677,  V.  C.  K.;  Story  Eq. 
PI.  §§  457,  458 ;  and  see  Burton  v.  Robert- 
son, IJ.  &H.  38;  6  Jur.  N.  S.  1014,  for 
case  where  no  answer  had  been  required. 

s  Mynd  v.  Francis,  1  Anst.  B. 

*  Duffield  V.  Graves,  Cary,  87;  Offeley 


V.  Morgan,  ib.  107;  Feachie  v.  Twyecrosse, 
ib.  113. 

^  Nash  V.  Smith,  6  Conn.  422;  see  John- 
ston V  Johnston,  2  Moll.  414;  Rowland  v. 
Kenosha  County,  19  Wis.  247.  A  general  de- 
murrer, without  anv  special  cause  assigned, 
has  the  effect  onfy  to  turn  the  inquiry 
upon  the  equities  of  the  bill.  Wellborn  v. 
Tiller,  10  Ala.  805. 

8  Ante,  p.  278. 

7  Eavner  v.  Julian,  2  Dick.  677;  5  Mad. 
144,  n.  (6) ;  Barber  v.  Barber,  4  Drew.  666 ; 
B  Jur.  N.  S.  1197. 
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want  of  equity ;  ^  thus,  it  has  been  before  stated  ^  that  some  bills  Ch.  XIV.  §  8. 

may  be  demurred  to  on  the  ground  that  they  are  not  accompanied   ' r ' 

by  an  affidavit;   that  objection,  however,  is  in  fact  an  objection  as  want  of 
to  the  equity,  because  the  cases  in  which  an  affidavit  is  required  ^^'l*'"'- 
are  those  in  which  the  Court  has  no  jurisdiction,  unless  upon  the 
supposition  that  the  fact  stated  in  the  affidavit  is  true ;   and  the 
Court  requires  the   annexation  of  the   affidavit  to  the  bill,  for 
the  purpose  of  verifying  that  fact.    In  these  cases,  the  objection 
may  be  made  either  in  the  form  of  a  special  demurrer,  or  of  gen- 
eral demurrer  for  want  of  equity :  because  the  plaintiff,  by  his  bill, 
does  not  bring  his  case  within  the  description  of  cases  over  which 
the  Court  exercises  jurisdiction.    Upon  the  same  principle,  a  de-  Omission  of 
fendant  may  take  advantage  by  %eneral  demurrer,  of  the  omis-  "ff^T  *°  ^° 
sion  to  offer  to  do  equity,  in  cases  where  such  an  offer  ought  to  be 
made.^     The  objection  for  want  of  sufficient  positiveness  in  the  Want  of 
plaintiff's  statement  of  facts  within  his  own  knowledge,  may  also  sufficient 
be  taken  by  general  demurrer ;  *  but  where  a  defendant  to  a  bill  -p  ' 

praying  relief,  demurs  to  the  discovery  only,  he  cannot  do  so  under  discover  only 
a  general  demurrer  for  want  of  equity :  he  must  make  it  the  sub-  fecial.* 
ject  of  special  demurrer;'   and  so,  a  general  demurrer  does  not 
include  a  demurrer  on  the  ground  that  the  bill  (beiag  a  bill  of 
review)  does  not  state  on  the  face  of  it  that  it  is  by  leave  of  the 
Court ;  but  that  ground  may  be  taken  ore  tenus.^ 

Care  must  be  taken,  in  framing  a  demurrer,  that  it  is  made  to  speaking 
rely  only  upon  the  facts  stated  in  the  bill ;  otherwise  it  will  be  demurrers, 
what  is  termed  a  speaking  demurrer,  and  will  be  overruled.' 
Thus,  where  a  bill  was  filed  to  redeem  a  mortgage,  alleging  that 
the  plaintiff's  ancestor  had  died  in  1770,  and  that,  soon  after,  the 
defendant  took  possession,  &c. ;  and  the  defendant  demurred,  and 
for  cause  of  demurrer  showed,  that  it  ajjpeared  upon  the  face  of 
the  bill,  that  from  the  year  1770,  which  is  upwards  of  twenty  years 
before  the  filing  of  the  bill,  the  defendant  has  been  in  possession, 
&c..  Lord  Rosslyn  overruled  the  demu.rrer,  because  the  language 
of  the  bill  did  not  show  that  the  defendant  took  possession  ia  the 
year  1770,  but,  that  he  did  so,  could  only  be  collected  from  the 
averment  in  the  demurrer.^    But  a  demurrer,  for  that  it  appeared 

1  In  Marsh  v.  Marsh,  1  C.  E.  Green  (N.  '  Brownsword  v.  Edwards,  2  Ves.  S. 
J.),  39l,  397,  it  is  said  that,  under  a  gener-  245 ;  Henderson  v.  Cook,  i  Drew,  306, 315. 
al  demurrer  for  want  of  equity,  no  objec-  8  Edsell  v.  Buchanan,  4  Bro.  C.  C.  254; 
tion  for  want  of  form  can  properly  be  raised.  2  Ves.  J.  83.    It  is  said  in  Brooks  v.  Gib- 

2  Ante,  p.  394.  A  demurrer  for  want  of  bons,  4  Paige,  375,  that  "  the  case  of  Edsell 
equity  need  not  refer  to  the  allegations  of  v.  Buchanan,  2  Ves.  J.  83,  has  been  fre- 
the  bill.  Middlebrook  I).  Bromley,  9  Jur.  quently  misunderstood.  The  demurrer  in 
N.  S.  614,  615 ;  11  W.  R.  712,  V.  C.  K.  that  case  was  not  overruled  as  a  speaking 

s  Ante,  p.  385 ;  Inman  v.  Wearing,  3  De  demurrer,  merely  on  account  of  a  modest 

G-  &  S.  729.  suggestion,  that  the  time,  stated  by  the 

<  Ante,  pp.  360,  560.  complainant,  '  about  the  year  1770,'  was 

6  Whittingham  v.  Burgoyne,   3  Anst.  upwards  of  twenty  years  before  the  filing 

900,  904;  Marsh  V.  Marsh,  1  C.  E.  Green  of  the  bill.    But  it  was  because  that  sug- 

(N.  J.),  391,  397.  gestion,  from  the  manner  in  which  it  was 

6  Henderson  «.;  Cook,  4  Drew.  306.  introduced  into  the  demurrer,  was  in  the 
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on  the  bill  that  the  agreement,  therein  alleged  to  have  been  entered 
into,  is  not  in  writing  signed  by  the  defendant,  is  not  a  speaking 
demurrer.^  It  is  material  to  notice  that,  in  order  to  constitute  a 
speaking  demurrer,  the  fact  or  avennent  introduced  must  be  one 
which  is  necessary  to  support  the  demurrer,  and  is  not  found  in 
the  bill :  ^  the  introduction  of  immaterial  facts,  or  averments,  or  of 
arguments,  is  improper;  but  it  is  mere  surplusage,  and  wiU  not 
vitiate  the  demurrer.' 

A  defendant  is  not  limited  to  show  one  cause  of  demurrer  only ; 
he  may  assign  as  many  causes  of  demurrer  as  he  pleases,  either  to 
the  whole  bill,  or  to  each  part  of  the  bill  demurred  to,  but  they 
must  be  stated  as  distinct  and  separate  causes  of  demurrer ;  *  and 
if  any  one  of  the  causes  of  demurrer  assigned  hold  good,  the  de- 
murrer will  be  allowed.^  Where,  however,  two  or  more  causes 
of  demurrer  are  shown  to  the  whole  bill,  the  Court  will  treat  it  as 
one  demurrer;  and  if  one  of  the  causes  be  considered  sufScient, 
the  order  wiU  be  drawn  up,  as  upon  a  complete  allowance  of  the 
demurrer.^  A  defendant  may  also,  at  the  hearing  of  his  demurrer, 
orally  assign  another  cause  of  demurrer,  different  or  in  addition  to 
those  assigned  upon  the  record :  which,  if  valid,  wiU  support  the 
demurrer,  although  the  causes  of  demurrer  stated  in  the  demurrer 
itself  are  held  to  be  invalid.  This  oral  statement  of  a  cause  of 
demurrer,  is  called  demurring  "  ore  tenus." '  A  defendant  cannot 
demur  ore  tenus,  unless  there  is  a  demurrer  on  the  record ;  and 
upon  this  ground,  where  a  defendant  had  pleaded,  and,  upon  the 
plea  being  overruled,  offered  to  demur  ore  tenus,  for  want  of  par- 
ties, he  was  not  permitted  to  do  so;'  neither  can  a  defendant 
demur  ore  tenus  for  the  same  cause  that  has  been  expressed  in  the 


nature  of  an  averment,  that  the  defendant 
had  been  in  possession  of  the  mortgaged 
premises  for  more  than  twenty  years.  And 
the  fact  of  such  possession  was  necessary 
to  sustain  the  defence  set  up  on  the  argu- 
ment of  tbe  demurrer;  which  defence  was, 
that  the  plaintiffs  right  to  redeem  was 
barred  by  the  lapse  of  time.  The  precise 
time,  at  which  the  defendant's  possession 
commenced,  not  appearing  from  the  bill 
itself,  the  averment  that  the  heir  of  the 
mortgagee  had  been  in  possession  '  up- 
wards of  twenty  years  before  the  bill  filed,' 
should  have  been  brought  forward  by  plea, 
or  answer,  arid  not  by  demurrer." 

1  Wood  V.  Midgley,  5  De  G.,  M.  &  G. 
41 ;  see  also  Jones  v.  Charlemont,  12  Jur. 
632,  V.  C.  E. 

2  Brooks  V.  Gibbons,  4  Paige,  374;  see 
Kuj'pers  v.  Ref.  Dutch  Church,  6  Paige, 
570;  M'Combi).  Armstrong,  2  Moll.  296; 
Story  Eq.  PI.  §  448;  Pendlebury  t).  Walker, 
4  Y.  &  C.  424;  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  206;  Tallmadget).  Lovett,3  Edw.  Ch. 
554 ;  Saxon  v.  Barksdale,  4  Desaus.  522. 

8  Cawthorn  v.  Chalie,  2  S.  &  S.  127 ; 
Davies  v.  Williams,  1  Sim.  5,  8. 


*  Barber  v.  Barber,  4  Drew.  666 ;  5  Jur. 
N.  S.  1197. 

6  Harrison  v.  Hogg,  2  Ves.  J.  323 ;  Jones 
V.  Frost,  3  Mad.  1,  9;  Jac.  466 ;  Cooper  v. 
EarlPowis,  3  De  G.  &  S.  688. 

8  Wellesley  v.  Wellesley,  4  M.  &  C.  554, 
558;  4  Jur.  2;  see  also  Watts  v.  Lord  Eg- 
linton,  1  C.  P.  Coop.  t.  Cott.  25,  27. 

'  BrinkerhofFi).  Brown,  6  John.  Ch.  149; 
Story  Eq.  PI.  §  464;  Wright  v.  Dame,  1 
Met.  237 ;  M'Dermot  v.  Blois,  R.  M.  Charlt. 
281;  Daly  v.  Kirwan,  1  Irish  Eq.  157;  see 
Garlickw.  Strong,  3  Paige,  440;. Chase  v. 
Searle,  45  N.  H.  512. 

Under  a  general  demurrer  for  want  of 
equity,  a  demurrer  for  want  of  parties  may 
be  made  ore  tenia.  Robinson-  v.  Smith,  3 
Paige,  231;  Garliok  «.  Strong,  3  Paige, 
462;  Still  well  v.  M'jSTeely,  1  Green  Ch. 
305;  see  Pyle  v.  Price,  6  Sumner's  Ves. 
781;  Mr.  Hovenden's  note  (2);  Ld.  Red. 
217. 

8  Durdant  v.  Redman,  1  Vern.  78 ;  Hook 
V.  Dorman,  1  S.  &  S.  227,  231;  Story  Eq. 
PI.  §  464. 
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demurrer  on  record,  and  overruled ;  ^  nor  can  he,  after  a  demurrer  Ch.  xiv.  §  3. 

to  the  whole  bill,  demur  ore  tenus  as  to  part.^    It  seems,  however,   ■■ y ' 

that  after  a  demuiTer  to  part  of  the  bill  has  been  overruled,  the 
defendant  may  demur  ore  tenus  to  the  same  part.^ 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon  jiugt  ^e  co- 
the  record,  or  ore  tenus,  assign  as  many  causes  of  demurrer  as  he  extensive 

with  u,6niur- 

pleases,  such  causes  of  demurrer  must  be  co-extensive  with  the  rer  on  record. 
demurrer  upon  the  record;  therefore,  causes  of  demurrer,  which 
apply  to  part  of  the  bill  only,  cannot  be  joined  with  causes  of  de- 
murrer which  go  to  the  whole  bill :  *  for,  as  we  have  seen  before, 
a  demurrer  cannot  be  good  in  part  and  bad  in  part ;  which  would 
be  the  case  if  a  demun-er,  professi^  to  go  to  the  whole  bill,  could 
be  supported  by  the  allegation  of  a  ground  of  demurrer  which 
appUes  to  part  only. 

The  consequence  of  demurring  ore  tenus,  as  regards  costs,  wUl  Costs. 
be  discussed  in  a  fiiture  section.^ 

The  demurrer,  having  assigned  the  cause  or  causes  of  demurrer.  Demand  of 
then  proceeds  to  demand  judgment  of  the  Court,  whether  the  jidgment. 
defendant  ought  to  be  compelled  to  put  in  any  further  or  other 
answer  to  the  bill,  or  to  such  part  thereof  as  is  specified  as  being 
the  subject  of  demurrer;  and  concludes  with  a  prayer,  that  the 
defendant  may  be  dismissed  with  his  reasonable  costs  in  that  be- 
half sustained.^ 

If  a  demurrer  is  to  part  of  the  bill  only,  the  answer  (if  any)  to  Form  of 

the  remainder  usually  follows  the  statement  of  the  causes  of  de-  'ie™""^'  »"d 
•' ,     ,  ,  answer. 

murrer,  and  the  submission  to  the  judgment  of  the  Court  of  the 
plaintiff's  right  to  call  upon  the  defendant  to  make  further  or 
other  answer.' 

It  was  formerly  an  invariable  rule,  that  an  answer  to  any  part  where 
of  a  bill  demurred  to  would  overrule  the  demurrer,*  even  though  ^'^^^^\  ■"!' 

'  o      overrule 


1  Bowman  v.  Lygon,  1  Anst.  1;  but  see  Weston,  1  Vern.  4f63;  Roberts  ».  Clayton, 

Pratt  V.  Keith,  10  Jur.  N.  S.  305,  V.  C.  K.,  3  Anst.  715 ;  see  Varick  v.  Smith,  5  Paige, 

12  W.  E.  394,  where  a  demurrer  on  the  137.    A  demurrer  may  be  to  the  whole 

record,  that  there  were  not  proper  parties,  bill  or  to  a  part  only  of  the  bill;  and  the 

having  been   overruled,   a  demurrer  ore  defendant  may  therefore  demur  as  to  one 

tenus,  describing  the  necessary  parties,  was  part,  plead  as  to  another  part,  and  answer 

allowed.  to  the  rest  of  the  bill.    Story  Eq.  PI.  §  442 ; 

a  Shepherd  v.  Lloyd,  2  Y.   &  J.  490;  Newton  v.  Thayer,  17  Pick.    132,   133; 

Harr.  Ch.  227.  Pierpont  v.  Fowle,  2  Wood.  &  M.  23.    But 

s  Crouch  V.  Hickin,  1  Keen,  385,  389;  a  defendant  cnnnot  plead  or  answer,  and 

see  contra,  Shepherd?).  Lloyd,  uij swp.  demur  both,  to  the  whole  bill  or  to  the 

*  Pitts  V.  Short,  17  Ves.  213,  216;  Met-  same  part  of  a  bill,     Clark  v.  Phelps,  6 

calfe  «.  Brown, 5 Pri.  560;  Rumps.  Green-  John.  Ch.  214;    Beauchamp  v.   Gibbs,  1 

hill,   20  Beav.   512;   1   Jur.  N.  S.   123;  Bibb,  481;' Robinson  v.  Binglej-,  1  M'Cord 

Henderson  v.  Cook,  4  Drew.  306 ;  Gilbert  Ch.  352.    If  the  defendant  demur  to  the 

V.  Lewis,  1  De  G.,  J.  &  S.  38;  9  Jur.  N.  whole  bill,  an  answer  to  a  part  thereof  is 

S.  187;  Thompsons.  University  of  London,  inconsistent;    and  the   demurrer  will  be 

10  Jur.  N.  S.  669,  671;  33  L.  J.  Ch.  625,  overruled.     Story  Eq.  PI.  §  442.    For  the 

V.  C.  K.  same  reason,  if  there  be  a  demurrer  to  a 

5  See^osi,  p.  649.  part  of  the  bill,  there  cannot  be  a  plea  or 

6  See  form  in  Vol.  IIL  answer  to  the  same  part,  without  overrul- 
'  See  ante,  pp.  581,  584,  585.  ing  the  demurrer.  Story  Eq.  PI.  §  442; 
8  Tidd  V.  Clare,  2  Dick.  712;  Hester  v.  Clark  «.  Phelps,  6  John.  Ch.  214;  Souzer 
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Ch.  xrv.  §  3.  the  part  answered  was  immaterial.*  And  this  rule  was  carried  so 
'-  Y — —^  far,  that  where  the  demurrer  did  not  in  form  extend  to  the  part 
answered,  yet,  if  the  principle  upon  which  the  demun-er  depended 
was  such  that  it  ought  to  have  extended  to  the  whole  bill,  then 
the  answer  to  such  part  overruled  the  demurrer.^  This  is  still  the 
rule  of  the  Court,  but  it  has  been  modified  to  this  extent :  that  the 
Court  will  not  overrule  a  demurrer,  merely  on  the  ground  that,  by 
some  slip  or  mistake,  a  small  or  immaterial  part  of  the  bill  is 
covered  by  the  answer  or  plea,  as  well  as  the  demuiTer.' 

For  information  as  to  the  nature  of  the  answer  (if  any)  to  be 
put  in  to  those  parts  of  the  bill  to  which  the  defendant  does  not 
demur,  the  reader  is  referred  to  the  chapter  on  Answers.*  If  the 
plaintiff  conceives  such  answer  to  be  insufficient,  he  may  except  to 
it,  but  he  must  not  do  so  before  the  demurrer  has  been  argued :  ^ 
otherwise,  he  wiU  admit  the  demurrer  to  be  good.°  It  is  said, 
however,  that  if  the  defendant  demurs  to  the  relief  only,  and 
answers  the  rest  of  the  bill,  the  plaintiff  may  take  exceptions  to 
the  answer  before  the  demurrer  is  argued.' 

A  demurrer  is  prepared,  and  must  be  signed,  by  counsel ; "  but 
it  is  put  in  without  oath,  as  it  asserts  no  fact,  and  relies  merely 
upon  matter  apparent  upon  the  face  of  the  bill ; '  and  it  need  not 
be  signed  by  the  defendant. 


Nature  of 
answer; 

when  it  may 
be  excepted 
to. 


Demurrer  is 
put  in 
without  oath, 


D.  De  Meyer,  2  Paige,  57i;  Mitford  Eq.  PI. 
by  Jeremy,  209,  210;  H.  K.  Chase's  case, 
IBland, 217 ;  Leacraft v. Dempsey, 4 Paige, 
124;  Spofford  ».  Manning,  6  Paige,  383; 
Miller  v.  Fasse,  1  Bailey  Eq.  187 ;  Jarvis  v. 
Palmer,  11  Paige,  650;  Kuypers  ».  Re- 
formed Dutch  Church,  6  Paige,  670; 
Chase's  case,  1  Bland,  206;  Saxon  o. 
Barksdale,  4  Desaus.  522;  Bull  J)  Bell,  4 
Wis.  54 ;  see  atite,  p.  647,  n.  2. 

In  Massachusetts,  "  the  defendant,  in- 
stead of  filing  a  formal  plea  or  demurrer, 
may  insist  on  any  special  matter  in  his 
answer,  and  have  the  same  benefit  there- 
from as  if  he  had  pleaded  the  same  or  de- 
murred to  the  bill."  Rule  14  of  the  Rules 
of  Practice  in  Chancery;  see  Lovett  v. 
Longmire,  14  Ark.  (1  Barb.)  339.  The 
same  rule  exists  in  New  Hampshire,  Rule 
10  of  Chancery  Practice.    38  N.  H.  607. 

By  the  rules  in  Chancery  cases  in  Maine, 
defendants  may;  severally  demur  and  an- 
swer to  the  merits  of  the  bill  at  the  same 
time.  Rule  6,  37  Maine,  582 ;  Hartshorn 
t).  Eames,  31  Maine,  97;  Smith  u.  Kelley, 
66  Maine,  64,  65. 

1  Ruspini  v.  Vickery,  cited  Ld.  Red.  211 ; 
Savage  v.  Smalebroke,  1  Vern.  90. 

2  Dawson  v.  Sadler,  1 S.  &  S.  642 ;  Sher- 
wood V.  Clark,  9  Pri.  269 ;  Hester  v.  Wes- 
ton, 1  Vern.  463. 

8  Ord.  XIV.  9;  on«e,  p.  588;  Lowndes 
«.  Garnettand  Moseley  Gold  Mining  Com- 
pany, 2  .1.  &  H.  282 ;  Mansell  t).  Feeney, 
lb.  313;  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S. 


38;  9  Jur.  N.  S.  187;  see  also  Jones  «. 
Earl  of  Strafl'ord,  3  P.  Wms.  81. 

4  Post,  Chap.  XVII. 

^  London  Assurance  v.  East  India  Com- 
pany, 3  P.  Wms.  326. 

s  Ld.  Red.  317;  Boyd  v.  Mills,  13  Ves. 
85,  86.  If  necessary  the  plaintiff  may  ob- 
tain an  extension  of  the  time  to  file  excep- 
tions ;  see  post,  Chap.  XVII.  §  4,  Exceptions 
to  Answers. 

'  Ld.  Red.  317;  3  P.  Wms.  827,  n.  (c). 

8  Ord.  VIII.  1 ;  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  209;   Story  Eq.  PI.  §  461.     Where  a 

.solicitor  has  appeared  in  a  cause,  and  a 
demurrer  is  filed,  signed  by  solicitors  who 
have  not  appeared,  the  demurrer  may  be 
treated  as  without  signature,  and  as  a  nul- 
lity. Graham  v.  Elmore,  Hairing.  Ch.  265. 
In  Ernest  v.  Partridge,  11  W.  R.  715,  V. 
C.  W.,  the  costs  of  advising  with  counsel 
as  to  demurring  were  allowed,  on  a  party 
and  party  taxation. 

9  Ld.  Red.  208.  By  the  31st  Equity  Rule 
of  the  United  States  Courts,  no  demurrer 
or  plea  shall  be  allowed  to  be  filed  to  any 
bill,  unless  upon  a  certificate  of  counsel, 
that  in  his  opinion  it  is  well  founded  in 
point  of  law,  and  supported  by  the  afiidavit 
of  the  defendant  that  it  is  not  interposed  for 
delay ;  and  if  a  plea,  that  it  is  true  in  point 
of  fact.  Story  Eq.  PI.  (3d  ed.)  §  441, 
note  (2). 

In  Massachusetts,  "  A  demurrer  shall  be 
accompanied  with  a  certificate  that  it  is  not 
intended  for  delay."  Genl.  Sts.  of  Mass. 
c.  113,  §  5.    But  this  provision  does  not 
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A  mere  clerical  error  in  a  demurrer  may  be  amended  on  an  Ch.XIV.§4, 
ex  parte  order,  before  the  twelve  days  have  expired,^  or  at  the 
hearing." 


> 

Amendment 
of  clerical 
error. 


Section  IV.  —  Filing.,  Setting  Dovm^  and  Hearing  Demurrers. 


After  the  draft  of  the  demurrer  has  been  settled  and  signed,  it 
is  copied  on  paper  of  the  same  description  and  size  as  that  on 
which  bills  are  printed,'  and  counsel's  signature  is  copied  at  the 
foot ;  the  demurrer  is  then  filed  at  the  Record  and  Writ  Clerks' 
Office.*  The  name  and  place  of  business  of  the  plaintiff's  solicitor, 
and  of  his  agent,  if  any,  or  the  name  and  place  of  residence  of  the 
plaintiff,  where  he  acts  in  person,  and,  in  either  case,  the  address 
for  service,  if  any,  must  be  indorsed,  as  upon  other  pleadings.^ 

A  separate  demurrer,  by  a  married  woman,  must  have  an  order 
to  warrant  it ;  such  a  demurrer  ought  not,  therefore,  to  be  filed  till 
an  order  to  that  effect  has  been  procured.^  A  demurrer  cannot 
be  filed  on  behalf  of  an  infant,  or  a  person  of  unsound  mind  not 
so  found  by  inquisition,  until  a  guardian  ad  litem  has  been  ap- 
pointed ;  and  it  is  the  same  in  the  case  of  a  lunatic,  when  his  com- 
mittee has  an  adverse  interest.  The  order  appointing  the  guardian 
must  be  produced  when  the  demurrer  is  presented  for  filing.'^ 

A  defendant,  demurring  alone  to  any  bUI,'  may  do  so  within 
twelve  days  after  his  appearance,  but  not  afterwards ; '  the  day 
of  his  appearance  does  not  count.^"  When  he  does  not  demur 
alone,  he  has  the  same  time  as  he  has  for  answering.'^  Time  for 
demurring  runs  in  vacation.^'' 

Where,  after  appearance  to  the  original  bill,  a  defendant  is 


How  filed. 


Separate 
demurrer 
of  married 
woman. 

Demurrer  on 
behalf  of 
infant  or 
lunatic. 


Time  allowed 
to  demur: 


apply  to  a  statement  in  the  nature  of  a  de- 
murrer for  want  of  equity,  contained  in  an 
answer  to  a  bill  in  Equfty.  Mill  River 
Loan  Fund  Ass.  v.  Claflin,  9  Allen,  101. 
For  forms  of  demurrer,  see  Vol.  III. 

1  Richardson  v.  Hastings,  7  Beav.  58. 

2  Osborn  v.  JuUion,  3  Drew.  562,  553. 

s  Ord.  6  March,  1860,  r.  16;  and  Ord. 
IX.  3,  an(e,  p.  361.  A  joint  demurrer  and 
answer  must  be  printed  in  the  same  man- 
ner as  an  answer,  see  poit,  Chap.  XVII. 
§  3,  Printing  Answers. 

*  Ord.  I.  35.    No  fee  is  payable  on  filing. 

6  Ord.  IIL  2,  5;  ante,  pp.  453,  454. 

6  Barron  v.  Grillard,  3  V.  &  B.  165; 
Braithwaite's  Pr.  58;  except,  it  is  pre- 
sumed, in  those  cases  where  a  married 
woman  is  entitled  to  defend  as  &  feme  sole; 
see  ante,  pp.  178,  179. 

7  Braithwaite's  Pr.  58. 

8  "Whether  original,  amended,  or  supple- 
mental.   Braithwaite's  Manual,  175. 

9  Ord.  XXXVII.  3;  15  &  16  Vic.  c.  86, 
§  13.    In  the  case  of  a  defendant  served 


abroad,  this  rule  so  far  overrules  Ord.  X. 
7  (2),  as  to  limit  its  provisions  to  pleading, 
answering,  or  demurring,  not  demurring 
alone.  Grilning  v.  Prioleau,  10  Jur.  N. 
S.  60;  12  W.  R.  141,  M.  E.;  33  Beav.  221. 
Demurrer  to  part  of  the  bill,  without  an- 
swering or  pleading  to  the  rest,  cannot  be 
filed  before  expiration  of  time  for  filing  in- 
terrogatories. Rowe  V.  Tonkin,  L.  R.  1  Eq. 
9;  llJur.  N.  S.  849,  M.  E. 

10  Ord.  XXXVII.  9. 

11  Post,  Chap.  XVII.  §  3;  Ord.  XXXVIL 
4,  5.  As  the  time  for  demurring  alone  runs 
from  appearance,  and  that  for  answering, 
pleading,  or  demurring,  not  demurring 
alone,  from  the  service  of  the  interroga- 
tories, it  seems  that,  by  delaying  appear- 
ance, the  defendant  may  obtain  a  longer 
time  ior  demurring  alone  than  for  answer- 
ing, pleading,  or  demurring,  not  demur- 
ring alone.  See  Griining  v.  Prioleau,  ubi 
sup, 

12  Ord.  XXXVII.  13. 
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Oh.  XIV.  §4. 


to  amended 
bUl,  where 
defendant 
not  required 
to  answer. 


Further  time 
to  demur 
alone. 


Demurrer 
cannot  be 
filed  aiiter 
prescribed 
time. 


Demurrer 
and  answer. 


Demurrer 
and  answer 
filed  after 
attachment, 
or  after  a 
traversing 
note,  willbe 
irregular. 


Difference 
between 
taking  off  the 
file  and 
overruling. 


served  with,  but  is  not  required  to  answer,  an  amended  bill,  a 
further  appearance  by  him  is  unnecessary ;  and  no  time  is  fixed 
for  his  demurring  alone  by  the  General  Orders ;  but  it  is  custom- 
ary, in  such  case,  to  file  the  demurrer  within  twelve  days  from  the 
service  of  the  copy  of  the  amended  bill.^  It  would  seem,  how- 
ever, that  he  is  entitled  to  demur  within  twelve  days  after  the 
expiration  of  the  time  within  which  he  might  have  appeared,  if 
required  to  do  so  :  that  is,  within  twenty  days  from  the  service  of 
the  amended  bill.^ 

The  Court,  under  the  former  practice,  would,  on  a  special  case 
being  made,  have  allowed  a  defendant  to  put  in  a  demurrer  to  the 
whole  bUl,  after  the  time  for  demurring  alone  had  expired ; "  and 
it  is  presumed  that  this  would  be  allowed  under  the  present 
practice,*  upon  the  delay  being  satisfactorily  accounted  for,  and 
upon  a  special  appUoation  being  made.' 

A  demurrer  will  not  be  received  at  the  Record  and  Writ  Clerks' 
OfBce,  after  twelve  days  fi-om  the  entry  of  the  appearance,^  with- 
out a  special  order  enlarging'  the  time,  or  giving  leave  to  file  it ; 
and  if,  by  inadvertance,  it  should  be  received,  it  will,  on  the  appli- 
cation of  the  plaintiff  be  taken  off  the  file.' 

A  demurrer,  to  which  is  annexed  an  answer  to  any  material 
part  of  the  bill,  is  considered  an  answer  and  demurrer,  and  may 
be  filed  within  the  time  limited  for  pleading,  answering,  or  de- 
murring, not  demurring  alone. ° 

If  an  attachment  for  want  of  an  answer  has  been  issued  against 
a  defendant,  a  demurrer,  even  though  coupled  with  an  answer,  will 
be  irregular ;  and  in  such  case,  the  proper  course  is  to  move  that 
the  demurrer  and  answer  be  taken  off  the  file,  and  not  that  the 
demurrer  be  overruled ;  and  taking  an  oifice  copy  does  not  waive 
the  right.^  And  so,  where  a  traversing  note  has  been  filed  and 
served,  a  defendant  cannot  demur  without  speciai  leave.^" 

It  is  right  here  to  advert  to  the  distinction  in  practice  between 
taking  a  demurrer  and  answer  off  the  file,  and  simply  overruUng 

6  Braithwaite's  Pr.  B9. 

'  Dyson  v.  Benson,  G.  Coop.  110;  Cust 
V.  Boode,  1  S.  &  S.  21;  Burrall  v.  Eaine- 
teaux,  2  Paige,  331. 

8  Osborn  v.  JuUion,  3  Drew.  552;  see 
also  Ld.  Red.  208,210;  Stephenton  «.  Gar- 
diner, 2  P.  Wms.  286;  Tomkin  v.  Leth- 
bridge,  9  Ves.  178;  Taylor  v.  Milner,  10 
Ves.  444,  446 ;  Baker  v.  Mellish,  11  Ves. 
73;  White  v.  Howard,  2  De  G.  &  S.  223; 
Read  v.  Barton,  3  K.  &  J.  166. 

9  Mellor  V.  Hall,  2  S.  &  S.  321;  Curzon 
V.  Lord  De  la  Zouch,  1  Swanst.  185,  193; 
Attorney-General  v.  Shield,  11  Beav.  441; 
Vigers  v.  Lord  Audley,  2  M.  &  C.  49,  52; 
Braithwaite's  Pr.  59. 

10  Ord.  Xm.  7;  se6am«e,p.  516. 


1  Braithwaite's  Manual,  175. 

2  Cheesboroushi).  Wright,  28  Beav.  173; 
Braithwaite's  Manual,  175. 

8  Bruce  v.  Allen,  1  Mad.  656;  see  also 
Taylor  v.  Milner,  10  Ves.  444;  Dolder  v. 
Lord  Huntingfield,  11  Ves.  263,293;  see 
Davenport  v.  Sniffen,  1  Barb.  Ch.  223; 
Lakens  v.  Fielden,  11  Paige,  644;  Bedell 
V.  Bedell,  2  Barb.  Ch.  99;  1  Smith  Ch.Pr. 
{2d  Am.  ed.)  207,  208;  Burrall  v.  Eaine- 
teaux,  2  Paige,  331;  2  Madd.  Ch.Pr.  {4th 
Am.  ed.)  264,  265;  Kenrick  v.  Clayton,  2 
Bro.  C.  C.  {Perkins's  ed.)  214,  note  {1), 
and  cases  cited. 

4  Ord.  XXXVIL  17;  sec,  however,  Ord. 
XXXVII.  8. 

5  For  forms  of  summons  in  such  case,  see 
Vol.  III. 
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the  demurrer,  thereby  leaving  the  answer  on  the  file.  The  former 
course  appears  to  be  the  one  adopted,  in  all  cases  where  there  has 
been  an  irregularity  in  the  formal  parts  or  the  filing  of  the  de- 
murrer, whether  it  be  accompanied  by  an  answer  or  not.^  The 
latter  course  is  adopted,  wherever  the  demurrer  has  been  properly 
filed,  but  the  Court  is  of  opinion  that  it  is  insufficient,  or  that  it 
has  been  overruled  by  the  answer. 

Where  a  demurrer  has  been  taken  off  the  file  for  irregularity,  it 
ceases  to  be  a  record  of  the  Com't,  and  the  defendant  may,  there- 
fore, put  in  a  plea,  or  another  demurrer  (if  his  time  for  demurring 
has  not  expired),  as  if  no  demurrer  had  been  filed ;  but  the  de- 
murrer is  not  taken  off  the  file  by  the  mere  pronouncing  of  the 
order:  it  must  actually  be  witlMrawn  from  the  file.^  To  effect 
this,  the  order,  when  drawn  up,  should  be  carried  to  the  Record 
and  Writ  Clerk :  who  will  withdraw  the  demurrer,  annexing  the 
order  to  it.' 

JSTotice  of  filing  the  demurrer  must  be  served  on  the  plaintiff,  or 
his  solicitor,  on  the  day  on  which  it  is  filed,  before  seven  o'clock 
in  the  evening,  or,  if  on  a  Saturday,  before  two  o'clock  in  the 
afternoon.*  Neglect  to  do  so  will  not,  however,  render  the  de- 
murrer inoperative ;  but  the  time  allowed  to  the  opposite  party 
for  taking  the  next  step  in  the  cause  will  be  extended,  so  as  to 
give  him  the  benefit  of  the  time  he  would  otherwise  lose  by  the 
delay  in  the  service.^ 

Upon  the  demurrer  being  filed,  the  plaintiff  should  take  an 
ofiice  copy ;  ^  and  if  he  apprehends  that  the  demurrer  will  hold 
good,  he  should  either  obtain  an  order  to  dismiss  his  bill  with 
costs,'  or,  if  he  thinks  the  defect  can  be  remedied  by  amendment, 
he  may  obtain  an  order  of  course,  on  motion  or  petition,  to  amend 
his  bill,  in  the  usual  way,  upon  payment  of  20s.  costs.*  This, 
however,  can  only  be  done  before  the  demurrer  has  been  set 
down:  afterwards,  the  plaintiff  must  pay  the  defendant's  taxed 
costs  of  amending,  and  of  the  demurrer ;  ^  and  must  make  a  special 
application,  by  summons,  for  leave  to  amend.^"    The  20s.  cover 

Hare,  207,  overruled  on  appeal,  ib.  210 ;  11 
Jur.  49. 

6  Braithwaite's  Pr.  491. 

'  See  post,  Chap.  XIX.  §  1,  Dismissing 
Bills. 

8  See  ante,  p.  411.  For  forms  of  motion 
paper  and  petition,  see  Vol.  III. 

"  Warburton  V.  London  and  Blaclcwall 
Railway  Compiny,  2  Beav.  263;  Hearn  v. 
Way,  6  Beav.  368 ;  Hoflicfc  v.  Reynolds,  9 
W.  R.  39S,  V.  C.  K.  If  he  neglects  to 
amend  within  the  proper  time,  the  bill  is 
gone.    Ih.  431. 

1"  Hoflick  V.  Reynolds,  vbi  tup.  For  form 
of  summons,  see  vol.  III. 


Ch.XIV.§4. 


In  what  man- 
ner taken 
off  the  file. 


1  Leave  to  amend  the  title  of  a  joint  de- 
murrer and  answer  has  been  given,  on  the 
hearing  of  a  motion  to  take  it  otf  the  file 
for  irregularity.  Osborn  v.  Jullion,  3  Drew. 
652,  664. 

2  Gust  V.  Boode,  1  S.  &  S.  21. 
s  liid. 
J  Ord.  IIL  9;  Ord.  XXXVIL  2;  ante, 

pp.  464,  456.    For  form  of  notice,  see  Vol. 

fn. 

6  Wright  V.  Angle,  6  Hare,  107 ;  Lowe 
«.  Williams,  12  Beav.  482 ;  Jones  v.  Jones, 
1  Jur.  N.  S.  863,  V.  C.  S. ;  Lloyd  v.  Solici- 
tors and  General  Life  Assurance  Company, 
3  W.  R.  640;  24  L.  J.  Ch.  704,  V.  C.  W^.; 
see,  however,  Matthews  v.  Chichester,  5 


Notice  of 
filing. 


Consequences 
of  neglecting 
to  give  notice. 


Plaintiff's 
course,  where 
demurrer 
filed. 


In  what  cases, 
and  how, 
plaintiff  may 
amend  after 
demurrer 
filed. 
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Ch.XIV.§4. 


Either  party- 
may  set 
down  the 
demurrer. 


Time  allowed 
to  set  down 
demurrer, 
and  conse- 
quence of 


When  plain- 
tiff may  set 
down,  or 
amend,  after 
period  fixed. 

Costs  of 
demurrer  not 
set  down. 

Vacations. 


Plaintiff 
should  set 
down. 


Order  to  set 
down  de- 
murrer: how 
obtained, 
and  demurrer 
how  set 
down. 


all  the  costs  of  the  demurrer ;  but  when  the  demurrer  has  been 
prepared,  though  not  actually  on  the  file,  before  the  amendment, 
the  costs  will  be  costs  in  the  cause.^ 

It  was  foitnerly  necessary,  after  filing  a  demurrer,  to  enter  it 
with  the  Registrar.  This  need  not  now  be  done ;  but  upon  the 
filing  thereof  by  the  defendant,  either  party  may  set  the  demurrer 
down  for  argument  immediately.^ 

Where  a  demuiTer  to  the  whole  bill  is  not  set  down  for  argu- 
ment within,  twelve  days  after  the  filing  thereof,  and  where  a  de- 
murrer to  part  of  a  bUl  is  not  set  down  within  three  weeks  after 
the  filing  thereof,  and  the  plaintiff  does  not  within  such  twelve 
days  or  three  weeks,  as  the  case  may  be,  serve  an  order  for  leave 
to  amend  the  biU,  the  demurrer  will  be  held  sufl5.cient  to  the  same 
extent,  and  for  the  same  purposes,  and  the  plaintiff  is  to  pay  to 
the  demurring  party  the  same  costs,  as  in  the  case  of  a  demurrer 
to  the  whole,  or  part  of  a  bill,  as  the  case  may  be,  allowed  upon 
argument.' 

In  order  to  entitle  a  plaintiff  to  be  relieved  against  the  conse- 
quences of  not  setting  down  the  demurrer,  or  obtaining  an  order 
to  amend,  within  the  periods  fixed  by  the  General  Orders,  he  must 
make  out  a  clear  case  of  accident,  mistake,  or  surprise.* 

The  order  for  payment  of  the  costs  of  a  demurrer,  neglected  to 
be  set  down,  is  an  order  of  course,  and  may  be  obtained  on  petition 
at  the  Rolls,  or  on  motion.^ 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
time  for  setting  down  demurrers.^ 

As,  in  the  event  of  a  demurrer  not  being  set  down  for  argument 
within  the  limited  period,  the  defendant  derives  the  same  benefit 
as  by  its  allowance,  the  duty  is  cast  upon  the  plaintiff  if  he  is  de- 
sirous that  it  should  be  submitted  to  the  judgment  of  the  Court, 
of  having  it  set  down.' 

The  party  wishing  to  set  down  a  demurrer  for  argument  must 
obtain  an  order  for  that  purpose.  Unless  specially  directed  by  an 
order  of  the  Lord  Chancellor  or  Lords  Justices,  the  demurrer  must 
be  set  down  to  be  heard  before  the  Judge  to  whose  Court  the  cause 

5  Jacobs  V.  Hooper,  1  W.  R.  6.  For 
form  of  order,  see  Seton,  1257,  No.  11; 
and  for  forms  of  petition  and  motion  pa- 
per, see  Vol.  III. 

6  Ord.  XXXVII.  13  (3). 

7  By  the  33d  Equity  Rule  of  the  United 
States  Courts,  the  plaintiff  may  set  down 
the  demm'rer  or  plea  to  be  argued,  or  he 
may  take  issue  on  the  plea.  If,  upon  an 
issue,  the  facts  stated  in  the  plea  be  deter- 
mined for  the  defendant,  they  shall  avail 
him,  as  far  as  in  Law  and  Equity  they 
ought  to  avail  him. 


1  Bainbrigge  v.  Moss,  3  K.  &  J.  62;  3 
Jur.  N.  S.  107. 

2  Ord.  XIV.  11. 

8  Ord.  XIV.  14, 15;  Matthews  v.  Chi- 
chester, 5  Hare,  207 ;  on  appeal,  ib.  210 ; 
11  Jur.  48;  Reg.  Regul.,  16  March,  1860, 
r.  4. 

*  Knight  V.  Marjoribanks,  14  Sim.  198 ; 
decided,  however;  on  the  34th  Ord.  of 
Aug.,  1841;  Sand.  Ord.  884;  3  Beav. 
xxii. ;  Matthews  v.  Chichester,  11  Jur.  49, 
L.  C. ;  decided  on  the  46th  Ord.  of  May, 
184B;  Sand.  Ord.  1000;  7  Beav.  xli.;  1 
Phil.  Ixxxvi.,  which  was  similar;  over- 
ruling S.  C.  5  Hare,  207. 
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is  attached.^  If  the  cause  is  attached  to  the  Court  of  one  of  the 
Vice-Chancellors,  this  order  is  obtained  on  a  petition  of  course,  to 
the  Lord  Chancellor,  being  left  at  the  order  of  course  seat  in  the 
Registrars'  Office,  and  is  dated  the  day  the  petition  is  left ;  and 
the  demurrer  is  set  down  by  the  order  of  course  Clerk  the  same 
day.  If  the  cause  is  attached  to  the  Rolls  Court,  the  order  is  ob- 
tained on  a  petition  of  course  to  the  Master  of  the  Rolls  being  left 
with  his  under-secretary ;  the  order  is  then  taken  by  the  solicitor 
to  the  order  of  course  seat  in  the  Registrars'  Office,  and  the  de- 
murrer wUL  be  set  down  by  the  order  of  course  Clerk  on  the  day 
the  order  is  left." 

The  petition  must  state  to  what  Court  the  cause  is  attached,' 
the  day  when  the  demurrer  w^  filed,  and  whether  it  be  to  the 
whole,  or  part  of  the  bill ;  and  be  subscribed  by  the  solicitor ;  and, 
if  presented  to  the  Lord  Chancellor,  it  does  not  require  any  fiat  or 
stamp.^ 

If  by  inadvertence  the  demun-er  is  not  actually  set  down  on  the 
day  the  petition  or  order  is  left  at  the  Registrars'  Office,  it  will 
nevertheless  be  considered  to  have  been  set  down  on  that  day*^ 

The  order  directs  the  demurrer  to  be  set  down  next  after  the 
pleas,  demurrers,  and  exceptions  to  answers  already  appointed  for 
hearing ;  and  it  must  be  served  upon  the  sohcitor  for  the  oppo- 
site party,  at  least  two  clear  days  before  the  day  appointed  for 
hearing. 

If  the  defendant  is  desirous  of  withdrawing  his  demurrer,  he 
may  do  so,  even  after  it  has  been  set  down,  on  payment  of  costs.° 

A  demurrer  is  not  usually  put  in  the  paper  for  hearing,  in  Yice- 
ChanceUors'  causes,  until  six  clear  days,  and  La  Rolls'  causes,  until 
two  clear  days  have  elapsed  since  it  was  set  down. 

Before  the  demurrer  is  heard,  two  printed  copies  of  the  bill,  and 
a  copy  of  the  demurrer  must  be  left  with  the  train-bearer  of  the 
Vice-Chancellor,  or,  in  a  Rolls'  cause,  with  either  the  under-secre- 
tary or  train-bearer,  for  the  use  of  the  Court.' 

In  general,  the  Court  will  not  advance  a  demurrer ; '  in  cases, 
however,  of  bills  for  injunction,  as  an  injunction  wUl  not  usually 
be  granted  pending  a  demurrer,  the  Court  wiU,  upon  application, 


Ch.  XIV.  §  4. 


Contents  of 
petition  to 
set  down. 


Wliere 
demurrer 
inadvertently 
omitted  to  ba 
set  down. 

Service  of 
order  to  set 
down. 


Withdrawal 
of  demurrer. 

Demun'er: 
when  placed 
in  Court 
paper. 

Papers  for 
Judge. 


Advancing 
the  hearing. 


1  Ord.  VI.  4. 

2  Ord.  XXI.  9;  Reg.  Eegul.  15  March, 
1860,  rr.  1,  2,  3.  For  form  of  order,  see 
Seton,  1267,  No.  10 ;  and  for  forms  of  pe- 
tition, see  Vol.  III. 

s  Ord.  XIV.  10. 

*  Eeg.  Eegul.  15  March,  1860,  r.  3. 

6  Egremont  v.  Cowell,  6  Beav.  617 ;  7 
Jur.  52. 

6  Downes  v.  East  India  Company,  6  Ves. 
586.  In  Eolls'  causes,  the  order  may,  by 
consent,  be  obtained  on  petition  of  course ; 
for  form  of  petition,  see  Vol.  III.     For 


order,  by  consent,  directing  demurrer  to 
be  withdrawn,  and  extending  time  to  an- 
swer, see  Seton,  1259,  No.  15. 

'  If  this  is  neglected,  the  solicitor  may 
be  ordered  to  pay  costs  Ord.  XXI.  12. 
Counsel's  brief  consists  of  copies  of  the 
bill  and  demurrer.  In  Ernest  v.  Partridge, 
11  W.  E.  715,  V.  C.  W.,  the  charge  for  ob- 
servations was  disallowed,  on  a  party  and 
party  taxation;  see  Morgan  &  Davey, 
354. 

8  Anon.,  1.  Mad.  567. 
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Ch.  XIV.  §  i. 


where  defend- 
ant omits  to 
appear; 


where  plain- 
tifF  omits  to 
appear. 


Where 
demurrer 
struck  out. 


Manner  oi 
hearing. 


where  the  matter  is  pressing,  order  the  demurrer  to  be  argued  itn- 
mediately.i 

When  a  demurrer  is  called  on  for  hearing,  and  the  defendant 
omits  to  appear,  the  demurrer  will  be  struck  out  of  the  paper, 
unless  the  plaintiff,  if  he  has  set  down  the  demurrer,  can  produce 
an  affidavit  of  service  upon  the  defendant  or  his  solicitor  of  the 
order  to  set  it  down ;  or,  if  the  defendant  set  down  the  demurrer, 
unless  the  plaintiff  can  produce  an  affidavit  of  service  upon  him- 
self of  the  order  for  setting  down  the  demurrer.^  If  the  plaintiff 
can  produce  such  an  affidavit,  it  is  conceived  that  the  demurrer 
would  be  overruled,  as  in  the  case  of  a  plea.°  It  has  been  held, 
however,  that  in  such  a  case  the  demurrer  is  not  necessarily  over- 
ruled, but  the  plaintiff  must  be  heard  in  support  of  the  bill.*  When 
the  defendant  appears,  and  the  plaintiff  does  not,  the  demurrer 
will  also  be  struck  out  of  the  paper,  unless  the  defendant  can  pro- 
duce an  affidavit  of  service  upon  himself  of  the  order  for  setting 
down  the  demurrer ;  or  unless,  in  the  event  of  the  defendant  hav- 
ing himself  set  down  the  demurrer,  he  can  produce  an  affidavit  of 
service  by  him,  upon  the  plaintiff  or  his  solicitor.^  On  the  produc- 
tion of  such  an  affidavit,  in  either  case,  the  defendant  may  have  the 
demurrer  allowed  with  costs.^ 

Where  a  demurrer  has  been  struck  out  of  the  paper,  a  fresh 
order  must  be  obtained  for  setting  it  down,  which  may  be  had  upon 
petition  of  course  as  before  explained,  provided  the  application  is 
made  within  the  time  allowed  to  set  down  the  demurrer.'  If 
otherwise,  a  special  application  for  leave  to  set  it  down  must  be 
made. 

The  usual  course  of  proceeding,  when  the  demurrer  comes  on 
for  hearing,  and  all  parties  appear,  is  for  the  counsel  in  support  of 
the  demurrer  to  be  first  heard,  next  the  plaintiff's  counsel,  and  then 
the  leading  counsel  for  the  demurring  party  replies.  In  hearing  a 
demurrer,  the  argument  is  strictly  confined  to  the  case  appearing 
upon  the  record ;  and  for  the  purposes  of  the  argument  the  matters 
of  fact  stated  in  the  bill  are  admitted  to  be  true.* 

Where  it  has  appeared,  upon  the  hearing  of  a  demurrer  to  the 


1  Cousins  v.:  Smith,  13  Ves.  164,  167 ; 
Jones  V.  Taylor,  2  Mad.  181;  Const  v. 
Harris,  T.  &.  K.  510,  n. ;  London,  Chat- 
ham, and  Dover  Railway  Co.  v.  Imperial 
Mercantile  Credit  Association,  L.  R.  3  Ch. 
Ap.  231;  and  see  post,  Chap.  XXXVI. 
§  2,  InjvmcUkms.  Where  justice  requires 
it,  an  injunction  will  be  granted  pending 
a  demurrer.  Wardle  v.  Claxton,  9  Sim. 
412. 

2  For  form  of  affidavit  of  service,  see 
Vol.  III. 

8  Mazarredo  v.  Maitland,  2  Mad.  88. 
For  form  of  order  overruling  demurrer,  on 


non-appearance  of  defendant,  see  Seton, 
1258,  No.  13. 

*  Penfbld  v.  Bamsbottom,  1  Swanst. 
552. 

6  On  an  appeal  from  an  order  allowing 
a  demurrer  to  the  whole  bill,  the  plaintiff 
is  entitled  to  begin.  Attorney  General  v. 
Aspinall,  2  M.  &  C.  613. 

6  Jennings  «.  Pearce,  1  Ves.  J.  447. 

'  Ante,  p.  594;  Ord.  XIV.  14,  15. 

8  Ante,  p.  543.  For  form  of  order  on  the 
hearing  of  a  demurrer,  see  Seton,  1258, 
No.  12. 
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■whole  bill,  that  the  defendant  is  entitled  to  demur  to  some  part  Cn.  Xiv.  §  5 
only,  the  Court  has  permitted  the  demurrer  to  be  amended,  so  as 
to  confine  it  to  the  parts  to  ■which  the  defendant  has  a  right  to 
demur  :  ^  in  such  cases,  ho^wever,  the  most  usual  course  is  to  over- 
rule the  demurrer,  and  to  give  the  defendant  leave  to  put  in  a 
ne^w  demurrer  to  such  part  of  the  bill  as  he  may  be  advised.^ 

Where  a  demurrer  is  ordered  to  stand  over,  it  must  be  for  a 
definite  period.^ 


Amendment 
of  demurrer 
permitted  at 
the  hearing. 


■Vi''here 
ordered  to 
stand  over. 


Section  V. —  The  Effect  of  allowing  Demurrers. 


Strictly  speaking,  upon  a  demurrer  to  the  ■whole  bUl  being 
allo^wed,  the  bill  is  out  of  Court,  and  no  subsequent  proceeding- 
can  be  taken  in  the  cause.*  The  Court  often,  ho^wever,  on  hearing 
the  demurrer,  gives  leave  to  amend,  and  there  are  cases  in  which 
it  has  afterwards  permitted  an  amendment  to  be  made ;  ^  and  it 
seems  that,  even  after  a  bill  has  been  dismissed  by  order,  it  has 
been  considered  in  the  discretion  of  the  Court  to  set  the  cause  on 
foot  again.' 

Where  the  plaintiff,  after  a  demurrer  had  been  allowed,  improp- 
erly obtained  an  order  to  amend  his  bill,  and  the  defendant  de- 
murred, it  was  held,  tljat  by  demurring  the  defendant  had  waived 
the  irregularity,  and  that  the  course  he  ought  to  have  taken  was, 
to  apply  to  discharge  the  order  to  amend  for  irregularity.' 

Although  the  eflfect  of  allowing  a  demurrer  to  the  whole  bill  is 
to  put  the  cause  out  of  Court,  the  allowance  of  a  partial  demurrer 


Amendment 
of  bill,  after 
allo"wance  of 
demurrer. 


1  Glegg  V.  Legh,  4  Mad.  193,  207; 
Marsh  v.  Marsh,  1  C.  E.  Green  (N.  J.), 
391,  397,  398. 

2  Thorpe  w.  Macauley,  5  Mad.  218, 231. 
In  Marsh  «.  Marsh,  ICE.  Green  (N.  J.), 
391,  398,  the  demurrer  was  overruled,  with 
leave  to  amend  by  stating  the  grounds  of 
demurrer. 

s  Ord.  XXI.  13. 

*  Smith  V.  Barnes,  1  Dick.  67 ;  Watkins 
«.  Bush,  2  Dick.  701 ;  see  Chuvete  v.  Ma- 
son, 4  Green  (Iowa),  231. 

6  Lord  Coningsby  v.  Sir  J.  Jekyll,  2  P. 
■Wms.  300 ;  Lloyd  v.  Loaring,  6  ■ves.  773, 
779.  It  is  not  necessary  in  Massachusetts, 
even  where  a  demurrer  goes  to  the  equity 
of  the  whole  bill,  that  the  plaintiff  should 
make  a  motion  to  amend,  in  anticipation 
of  an  adverse  decision.  According  to  the 
practice  in  this  State,  after  a  demurrer  is 
sustained,  the  case  is  not  regarded  as  out 
of  Court  so  that  it  cannot  be  reinstated  by 
amendment  in  matters  of  substance,  be- 
cause application  therefor  was  not  made 
before  the  decision  on  the  demurrer  was 
pronounced.  The  usual  mode  is  to  allow 
the  plaintiff  a  reasonable  time  after  a  de- 


Order  to 
amend,  after 
demurrer  to 
whole  bill 
allowed,  is 
irregular. 


■Where  a  par- 
tial denxurrer 
allowed. 


murrer  has  been  sustained,  either  on  the 
ground  of  a  defect  in  form  or  for  want  of 
equity,  to  move  for  leave  to  amend  his  bill 
for  the  purpose  of  supplying  the  defect,  or 
alleging  new  or  additional  grounds  for 
the  equitable  relief  which  he  seeks.  And 
such  amendments  are  always  allowed, 
unless  sufficient  cause  is  shown  to  the  con- 
trary. In  this  respect  the  practice  of  the 
Court  is  very  liberal.  But  a  motion  to 
amend  is  not  allowed  as  a  matter  of  right. 
Merchants'  Bank  of  Newburyport  i).  Ste- 
venson, 7  Allen,  489,  491.  By  the  36th 
Rule  of  the  United  States  Courts,  if  a  de- 
murrer shall  be  allowed  upon  the  hearinfr, 
the  Court  may,  in  its  discretion,  upon  mo- 
tion of  the  plaintiff,  allow  him  to  amend 
his  bill  upon  such  terms  as  it  shall  deem 
reasonable.  See  Alexander  v.  Moye,  38 
Miss.  640. 

8  Per  Lord  Eldon  in  Baker  v.  Mellish, 
11  ■Ves.  68,  72.  It  is  conceived  that  this 
dictum  would  not  be  followed,  unless  in  a 
very  special  case. 

'  Watkins  v.  Bush,  2  Dick.  701;  but 
see  ib.  702,  n. 
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plaint  iff  may 
proceed  in 
the  cause. 


Liberty  to 
amend  the 
bill:  when 
given. 


Where 
demurrer 
allowed,  with 
leave  to 
amend,  costs 
are  in  discre- 
tion of  Court. 

Leave  to 
amend  does 
not  preclude 
appeal  by 
plaintiff; 
but  defend- 
ant, desirous 
to  appeal, 
should  apply 
to  stay 
amendment. 

Effect  of 
order  to 
amend  upon 
second 
amendment 
of  bill. 

When  demur- 
rer is  or  is 
not  a  bar  to 
a  new  bill. 


is  not  attended  with  such  a  consequence.  The  bill,  or  that  part  of 
it  which  was  not  covered  by  the  demurrer,  still  remains  in  Court, 
and  the  plaintiff  may  obtain  an  order  to  amend,  or  adopt  any  other 
proceedings  in  the  cause,  ia  the  same  manner  that  he  might  have 
done  had  there  been  no  demurrer.^ 

On  hearing  the  demurrer,  the  Court  will,  where  it  sees  that  the 
defect  pointed  out  by  the  demurrer  can  be  remedied  by  amend- 
ment, and  substantial  justice  requires  it,  make  a  special  order  at 
the  hearing  of  the  demmTer,  adapted  to  the  circumstances  of  the 
case ;  '^  and  where  an  order  was  made  allowing  the  demurrer,  and 
giving  leave  to  amend,  and  no  amendment  was  made  within  the 
proper  time,  it  was  held,  that  the  bill  was  not  out  of  Court.' 

When  the  demurrer  is  allowed,  and  leave  is  given  to  amend, 
there  is  no  rule  that  the  defendant  is  to  have  his  costs ;  but  they 
are  in  the  discretion  of  the  Court.^ 

Where,  upon  allowing  the  demurrer,  leave  is  "given  to  the  plaia- 
tiff  to  amend  his  bill,  he  is  not  thereby  prevented  from  appealing 
against  the  order ;  ^  but  if  the  defendant  is  desirous  of  appealing 
from  such  order,  he  ought  to  apply  to  stay  the  amendment,  until 
the  appeal  has  been  disposed  of;  ^  or,  at  any  rate,  he  ought  not  to 
act  upon  the  order  giving  the  plaintiff  leave  to  amend :  as,  for 
instance,  by  demurring  to  the  amended  bill. 

It  may  be  observed,  that  the  amendment  of  a  bill,  in  pursuance 
of  an  order  made  upon  the  hearing  of  a  demurrer,  if  made  before 
the  defendant  answers,  will  not  preclude  a  plaiatiff  from  maldng 
one  amendment  after  answer,  upon  motion  of  course.' 

A  demurrer,  being  frequently  on  matter  of  form,  is  not,  in  gen- 
eral, a  bar  to  a  new  bill ;  but  if  the  Court,  on  demurrer,  has  clearly 
decided  upon  the  merits  of  the  question  between  the  parties,  the 
decision  may  be  pleaded  in  another  suit.' 

Where  a  demurrer  to  the  whole  or  part  of  a  bill  is  allowed  upon 


1  Ld.  Red.  215;  Emans  v.  Emans,  1  Mc- 
Carter  (N.  J.),  1.14, 120. 

2  lUd. ;  Wellesley  v.  Wellesley,  4  M.  & 
C.  554, 558;  4Jur.  2";  Schneider®.  Lizardi, 
9  Beav.  461,  468 ;  Eawlings  v.  Lambert,  1 
J.  &  H.  468;  leave  to  amend  is  not  given 
as  a  matter  of  course.  Osborne  v.  JuUion, 
3  Drew.  596 ;  and  see  Watts  v.  Lord  Eg- 
linton,  1  ,C.  P.  Coop.  t.  Cott,  29,  and  the 
ciises  there  collected;  and  as  to  leave  to 
amend  given  after  demurrer  for  want  of 
parties,  see  Tyler  v.  Bell,  2  M.  &  C.  89, 
104,  110,  and  the  cases  there  cited ;  1  Jur. 
20. 

»  Decks  V.  Stanhope,  1  Jur.  N.  S.  413, 
V.  C.  K. ;  see,  however,  Hoflick  v.  Rey- 
nolds, 9  W.  E.  431,  V.  C.  K.;  and  Armi- 
ftead  V.  Durham,  11  Beav.  428;  13  Jur. 
380. 

*  Schneider  «.  Lizardi,«6i  sup. ;  Bothom- 
Iey».  Squires,  1  Jur.  N.  S.  694,  V.  C.  K. ; 


and  see  Harding  v.  Tingey,  12  W.  E.  703, 
V.  C.  K.  In  New  Jersey,  the  Court  has 
no  discretionary  power  in  such  a  case. 
The  costs  are  iixed  by  the  Chancery  Act. 
Hicks  V.  Campbell,  4  C.  E.  Green  (N.  J.), 
183,  187. 

6  Lidbetter  v.  Lgng,  4  M.  &  C.  286; 
Davis  V.  Chanter,  2  Phil.  645,  547.  For 
form  of  order  on  appeal,  see  Seton,  1162, 
No.  3;  and  for  form  of  notice  of  appeal, 
see  Vol.  III. 

6  Wellesley  v.  Wellesley,  4  M.  &  C.  554, 
656;  4  Jur.  2. 

'  Pesheller  v.  Hammett,  3  Sim.  389; 
Bainbrigge  v.  Baddeley,  12  Beav.  152;  18 
Jur.  997 ;  and  see  Ord."lX.  13. 

8  Ld.  Red.  216;  and  see  Londonderry 
(Ladv)«.  Baker,  3  Giff.  128;  affirmed,  7 
Jur.  "N.  S.  811,  L.  JJ. ;  Oriental  Steam 
Company  «.  Briggs,  8  Jur.  N.  S.  201,  204; 
10  W.  E.  126,  L.  C. 
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argument,  tlie  plaintiff,  unless  the  Court  otherwise  directs,  is  to  pay 
to  the  demurring  party  the  costs  of  the  demurrer ;  and  if  the  de- 
murrer be  to  the  whole  bill,  the  costs  of  the  suit  also,^  including 
the  costs  of  a  motion  for  an  injunction,  or  other  motion  pending 
in  the  suit." 

Where  any  grounds  of  demurrer  are  urged,  on  arguing  a  de- 
murrer, beyond  the  grounds  therein  expressed,  and  those  grounds 
which  are  so  expressed  are  disallowed,  the  defendant  will  have  to 
pay  the  same  costs  as  if  the  demurrer  were  overruled,'  although 
the  grounds  of  demurrer  so  newly  urged  may  be  allowed.* 

In  general,  however,  where  the  demurrer,  ore  terms,  has  been 
allowed,  and  the  Court  has  given  the  plaintiff  leave  to  amend  his 
bill,  the  course  of  the  Court  appears  to  be  to  make  him  liable  to 
the  costs  of  the  demurrer.^  The  rule,  however,  with  respect  to 
costs  upon  such  occasions,  is  not  imperative,  and  the  Court  has  a 
discretionary  power ;  *  and  therefore,  where  Sir  Lancelot  ShadweU 
V.  C.  upon  allowing  a  demurrer  ore  terms,  for  want  of  parties, 
ordered  the  defendant  to  pay  the  costs  of  the  demurrer  on  the 
record,  although  he  had  given  the  plaintiff  leave  to  amend  his  bill 
generally.  Lord  Cottenham  refused  to  interfere.' 

Where  a  demurrer  is  put  in  on  two  grounds  as  to  one  of  which 
it  succeeds,  but  fails  as  to  the  other,  no  costs  will  in  general  be 
given.* 

Where  a  demurrer  to  a  bill  is  allowed,  and  afterwards  the  order 
allowing  it  is,  upon  re-argument,  reversed,  the  defendant,  if  he  has 
received  the  costs  from  the  plaintiff,  will  be  ordered  to  refund  them, 
upon  application  by  the  plaintiff;^  and  so,  if  a  demurrer  has  been 
overruled,  and  the  order  is  reversed  upon  re-hearing,  the  plaintiff 
if  he  has  received  costs  from  the  defendant,  must  refund  them. 

One  of  several  defendants  who  has  demurred  successfully,  is 
entitled,  as  of  right,  to  have  his  name  struck  out  of  the  record ; 
and  may  apply  to  the  Court  by  motion  for  this  purpose.^" 


1  Ord.  XIV.  13;  see  Rule  35  of  the 
United  States  Courts.  For  cases  where 
the  Court  directed  otherwise,  see  Schneider 
t).  Lizardi,  9  Beav.  461,  468;  Bothomley 
V.  Squires,  1  Jur.  N.  S.  694,  V.  C.  K. ; 
Morgan  &  Davey,  21.  For  precedent  of  a 
bill  of  costs  for  preparing  and  setting  down 
a  demurrer,  see  i6.  463. 

2  Gladstone  v.  Ottoman  Bank,  1  H.  & 
M.  505;  9  Jur.  N.  S.  246;  Morgan  & 
Darey,  22. 

8  That  is  to  say,  the  costs  occasioned  by 
the  demurrer,  unless  the  Court  otherwise 
directs ;  see  Ord.  XIV.  12. 

i  Ord.  XIV.  1 ;  Tourton  v.  Flower,  3  P. 
Wms.  371 ;  Wood  v.  Thompson,  2  Dick. 
610;  Attorney-General  v.  Brown,  1  Swanst. 
265,  288;  Mortimer  v.  Eraser,  2  M.  &  C. 


Ch.  XIV.  §  6. 


Costs :  where 
demurrer  is 
allowed ; 


where 
demurrer 
ore  tenus 
is  allowed; 


where  leave 
to  amend  is 
given; 


173,174;  M'lntyrei).  Connell,  1  Sim.  N. 
S.  257,  268;  see  also  Lund  v.  Blanshard,  4 
Hare,  23;  Brown  v-  Douglas,  11  Sim. 
283 ;  Thompson  ».  University  of  London, 
10  Jur.  N.  S.  669,  671;  33  L.  J.  Ch.  625, 
639,  V.  C.  K. 

5  Newton  v.  Lord  Egmont,  4  Sim.  574, 
685. 

8  Ord.  XIV.  1, 12. 

'  Mortimer  v.  Fraser,  2  M.  &  C.  173. 

8  Benson  v.  Hadfield,  5  Beav.  546,  554 ; 
and  see  Allun  «.  Houlden,  6  Beav.  148, 
150 ;  Morgan  &  Davey,  18. 

9  Oats  V.  Chapman,  1  Ves.  S.  542;  S.  C. 
2  Ves.  S.  100;  1  Dick.  148. 

10  Barry  v.  Croskey,  2  J.  &  H.  136;  8 
Jur.  N.  S.  10  Seton,  1258.  For  form  of 
notice  of  motion,  see  Vol.  III. 


where 
demurrer 
succeeds  in 
part,  and  fails 
m  part; 

where  order 
on  demurrer 
reversed. 


Name  of 
defendant, 
successfully 
demurring 
struck  out. 
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SBCTioif  VI. —  The  Effect  of  overruling  Demurrers. 


Demurrer 
cannot  stand 
for  answer. 

After  demur-] 
rer  to  the 
whole  bill 
overruled, 
no  second 
demurrer 
allowed,  un- 
less it  be  less 
extended ; 


but  no  second 
demurrer 
without 
leave. 


After  demur- 
rer overruled, 
defendant 
may  plead; 


but  not  with- 
out leave. 


If  no  leave, 
defendant 
must  answer. 


A  demurrer,  being  a  mute  thing,  cannot  be  ordered  to  stand  for 
an  answer.-' 

After  a  demurrer  to  the  whole  bill  has  been  overruled,  a  second 
demurrer  to  the  same  extent  cannot  be  allowed,  for  it  would  be  in 
effect  to  re-hear  the  case  on  the  first  demurrer:  as,  on  argument 
of  a  demurrer,  any  cause  of  demurrer,  though  not  shown  in  the 
demurrer  as  filed,  may  be  alleged  at  the  bar,  and  if  good  will  sup- 
port the  demurrer.''  A  demurrer,  however,  of  a  less  extensive 
nature,  may,  iu  some  cases,  be  put  in ;  and  where  the  substance 
of  a  demurrer  was  good,  but  informally  pleaded,  liberty  was  given 
to  take  it  off  the  file,  and  to  demur  again,  on  payment  of  costs ;  ° 
and  a  defendant  has  been  allowed  to  amend  his  demurrer,  so  as  to 
make  it  less  extensive.* 

A  second  demurrer,  however,  though  less  extended  than  the 
first,  cannot,  after  the  first  demurrer  has  been  overruled,  be  put  in 
without  leave  of  the  Court ;  but  the  case  is  difierent  where  the 
first  has  been  taken  ofi"  the  file  for  irregularity.  This  leave  is  gen- 
erally granted,  upon  hearing  the  first  demurrer ;  but  it  has  been 
permitted  upon  a  subsequent  application  by  motion. 

Although  a  defendant  cannot,  after  the  Court  has  overruled  his 
demurrer  to  the  whole  bill,  again  avail  himself  of  the  same  method 
of  defence,  yet,  as  it  sometimes  happens  that  a  bill  which,  if  all  the 
parts  of  the  case  were  disclosed,  would  be  open  to  a  demurrer,  is 
so  artfully  drawn  as  to  avoid  showing  upon  the  face  of  it  any 
ground  for  demurring,  the  defendant  may,  in  such  case,  make  the 
same  defence  by  plea :  stating  the  facts  which  are  necessary  to 
bring  the  case  truly  before  Court.'  As  it  is,  however,  the  rule  of 
the  Court  not  to  allow  two  dilatories  without  leave,  or,  in  other 
words,  as  the  defendant  is  only  permitted  once  to  delay  his  answer 
by  plea  or  demurrer,  without  leave  of  the  Court,  he  must,  previ- 
ously to  filing  his  plea,  obtain  the  leave  of  the  Court  to  do  so : 
otherwise,  his  plea  may  be  taken  ofi"  the  file.' 

From  what  has  been  said  it  results  that,  after  a  demurrer  to  the 
whole  bill  has  been  overruled,  the  defendant,  unless  he  obtains 
leave  to  put  in  a  demurrer  of  a  less  extended  nature,  or  a  plea 
either  to  the  whole  bill  or  to  some  part  of  it,  must,  if  required, 
put  in  a  fiiU  answer ;  and  the  Court,  on  overruling  the  demurrer. 


1  Anon.,  3  Atk.  530. 

2  Ld.  Red.  217. 

8  Devousher  v.  Newenham,  2  Sch.  & 
Lef.  199. 

*■  Glegg  t).  Legh,  4  Mad.  193,  207; 
Thorpe  v.  Macauley,  5  Mad.  218,  231.    A 


clerical  error  may  be  amended,  on  an  ex 
parte  order,  before  the  twelve  days  have 
expired.  Bichardson  v.  Hastings,  7  Beav. 
58. 

c  Ld.  Eed.  216. 

8  Eowley  v.  Eccles,  1  S.  &  S.  Bll,  512. 
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■will,  on  the  application  of  the  defendant,  fix  a  time  for  his  so  do- 
ing ;  if  no  time  is  fixed,  the  defendant  must  put  in  his  answer 
within  the  usual  time  (if  it  has  not  expired),  or  make  a  special 
application,  by  summons,  for  further  time.^ 

Where  the  demurrer  is  not  to  the  whole  bill,  and  is  accompanied 
by  an  answer,  the  plaintiif,  after  the  demurrer  is  overruled,  if  he 
wishes  for  a  further  answer,  must  except  to  the  answer  for  insuffi- 
ciency ;  and,  therefore,  the  defendant  need  not  put  in  any  further 
answer  until  after  the  plaintifi"  has  taken  exceptions  to  the  answer 
already  put  in,  and  such  exceptions  have  been  either  allowed  or 
submitted  to.''  Generally,  the  plaintiff  should  not  except  to  the 
answer  until  the  demurrer  has  been  decided  upon :  otherwise  he 
admits  the  demurrer  to  be  good.^  Where,  however,  the  defendant 
demurs  to  the  relief  only,  and  answers  as  to  the  discovery,  the 
plaintiff  may,  it  seems,  except  to  the  answer  before  the  demurrer 
is  heard.* 

Although,  generally,  where  the  plaintiff  amends  otherwise  than 
by  adding  parties,  he  loses  his  right  to  except  to  the  answer  for 
insufiiciency,  yet,  where  a  demurrer  has  been  overruled,  he  is  not, 
by  amending  generally,  precluded  from  calling  for  an  answer  to 
that  part  of  the  interrogatories  covered  by  the  demuiTcr.^ 

Where  a  demurrer  is  overruled,  and  the  plaintiff  amends  his 
bill,  the  defendant  is  not  precluded  from  appealing  against  the 
order  overruling  the  demurrer ; '  but  after  the  defendant  has  served 
the  plaintiff  with  notice  of  the  appeal,  an  order  of  course  to  amend 
the  bill  is  irregular,  and  will  be  discharged  with  costs,  and  the 
amendments  expunged.'' 


Ch.  XIV.  §  6. 


Where  par- 
tial demurrer 
overruled, 
defendant 
need 

not  answer 
further  till 
plaintiff  has 
excepted. 

Time  for 
excepting. 


General 
amendment, 
after  demur- 
rer overruled, 
does  not  pre- 
clude right  to 
an  answer  to 
interrogato- 
ries covered 
by  demurrer; 
nor  an 
appeal ; 
but  order  of 
coui'se  to 
amend,  after 
notice  of 


1  Trim.  v.  Baker,  1  S.  &  S.  469;  T.  & 
E.  253;  Waterton  v.  Croft,  6  Sim.  431, 
438;  see  Atlantic  Ins.  Co.  v.  Lemar,  10 
Paige,  385;  Henderson  v.  Dennison,  1 
Carter  (Ind.),  152;  Fleece  v.  Russell,  13 
111.  31 ;  North  Western  Bank  v.  Nelson,  1 
Grattan,  108 ;  Sutton  v.  Gatewood,  6  Munf. 
898;  Lafavour  v.  Justice,  5  Blaokf.  336; 
Puterbaugh  v.  Elliott,  22  111.  157.  \Yhere 
a  demurrer  to  a  bill,  for  want  of  equity  is 
overruled,  a  final  decree,  without  giving 
the  defendant  an  opportunity  to  deny  tlie 
allegations  in  the  bill,  is  eiToneous.  Smith 
V.  Ballantyne,  10  Paige,  101;  Forrest  v. 
Robinson,  4  Porter,  44 ;  Bottorf  v.  Conner, 
1  Blackf.  287;  Cole  County  v.  Augney, 
12  Miss.  132. 

In  Maine,  Walton  J.  in  Lambert  v.  Lam- 
bert, 52  Maine,  644,  545,  remarked  that 
the  oveiTuling  of  a  demun'er  In  Equity  is 
never  followed  by  a  decree  making  a  final 
disposition  of  the  case ;  the  order  is  tliat 
the  party  demurring  answer  further.  And 
he  added :  "  The  entry  in  this  case  should 
be, '  demurrer  to  crossJiill  overruled — fur- 
ther answer  required,^ " 

2  Cotes  V.  Turner,  Bunb.  123 ;  and  see 
Attorney-General  v.  Corporation  of  Lon- 


don, 12  Beav.  217;  see  Kuvpers  v.  Ref. 
Dutch  Church,  6  Paige,  670." 

s  Ld.  Red.  317;  London  Assurance  v. 
East  India  Companv,  3  P.  Wms.  325; 
Boyd  V.  Mills,  13  Ves".  86. 

i  Ld.  Red.  317;  3  P.  Wms.  327,  n.  (S). 

6  Tavlor  V.  Bailey,  3  M.  &  C.  677,  681 ; 
3  Jur.  308. 

6  Jackson  v.  -North  Wales  Railway 
Company,  13  Jur.  69,  L.  C.  After  de- 
murrer to  a  bill  was  overruled,  and  time 
given  to  answer,  the  defendant  was  allowed 
to  demur  again  without  leave  first  obtained, 
on  the  plaintiff's  amending  his  bill  by 
joining  a  new  party  plaintiff.  Moore  v. 
Armstrong,  9  Porter,  697.  So  where  an 
amendment  is  made  to  a  bill  before  an- 
swer filed,  even  if  it  be  immaterial  and 
trivial,  a  defendant  may  demur,  de  novo, 
to  the  whole  bill;  the  defendant  may 
demur  to  the  amendment  at  any  time. 
Booth  V.  Stumper,  10  Geo.  109.  But 
when  an  answer  has  been  filed,  the  defend- 
ant cannot,  after  demurrer  made  and  de- 
cided, demur  again  to  the  whole  bill, 
unless  the  amendment  is  material.    Ibid. 

7  Ainslie  v.  Sims,  17  Beav.  174. 


irregular; 
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or  to  dismiss 
bill. 

Eeservation, 
till  hearing, 
of  question 
raised  by 
demurrer. 


Costs. 


Where  gen- 
eral demurrer 
overruled, 
plaintiff  may 


note  imme- 
diately, or 
after  time 
given  to 
plead,  &c. 


After  a  demurrer  has  been  overruled,  and  notice  of  appeal  given, 
the  plaintiff  cannot  obtain  an  order  of  course  to  dismiss  his  bill, 
with  costs.^ 

The  Court  will  often,  although  it  overrules  the  demurrer,  reserve 
to  the  defendant  the  right  of  raising  the  same  question  at  the 
hearing  of  the  cause  ;  ^  and  where  there  is  a  doubtftil  question  on 
a  title,  the  Court  wiU  sometimes  overrule  the  demurrer,  without 
prejudice  to  any  defence  the  defendant  may  make  by  way  of  an- 
Bwer.° 

Where  any  demurrer  is  overruled,  the  defendant  is  to  pay  to  the 
plaintiff'  the  taxed  costs  occasioned  thereby:  unless  the  Court 
otherwise  directs.* 

Where  a  demurrer  to  the  whole  bill  is  overruled,  the  plaintiff, 
if  he  does  not  require  an  answer,  and  proposes  to  file  a  traversing 
note,  may  file  such  note  immediately :  unless  the  Court,  upon  over- 
ruling such  demurrer,  gives  time  to  plead,  answer,  or  demur ;  and 
in  such  case,  if  the  defendant  files  no  plea,  answer,  or  demurrer 
within  the  time  so  allowed  by  the  Court,  the  plaintiff,  if  he  does 
not  then  require  an  answer,  may,  on  the  expiration  of  such  time, 
file  such  note.' 


1  Lewis  V.  Cooper,  10  Beav.  32;  S.  C. 
nom.  Cooper  «.  Lewis,  2  Phil.  178, 181. 

2  Wilson  V.  Stanhope,  2  Coll.  629 ;  Jones 
ti.  Skipworth,  9  Beav.  237  j  Norman  v. 
Stiby,  ib.  560,  566 ;  Earl  of  Shrewsbury  v. 
North  Staffordshire  Railway  Company,  9 
Jur.  N.  S.  787  s  11  W.  E.  742,  V.  C.  K.; 
Baxendale  v.  West  Midland  Railway  Com- 
pany, 8  Jur.  N.  S.  1163,  L.  C. 

s  Brownsword  v.  Edwards,  2  Ves.  S. 
243,  247 ;  Mortimer  v.  Hartley,  3  De  6. 
&  S.  316;  Evans  v.  Evans,  18  Jur.  666, 
L.  JJ. ;  Cochrane  ».  Willis,  10  Jur.  N.  S. 
162,  L.  JJ. ;  CoUingwood  v.  Russell,  10  Jur. 
N.  S.  1062;  13  W.  B.  63,  L.J  J.;  ante,  p. 
£42. 


4  Ord.  XIV.  12;  see  Schneider  v.  Li- 
zardi,  9  Beav.  461,  468;  Bothomley  v. 
Squires,  1  Jur.  N.  S.  694,  V.  C.  K. ;  Mor- 
gan &  Davey,  21.  As  to  the  costs:  where 
a  demurrer  ore  terms  is  allowed,  see  Ord. 
XIV.  1,  ante,  p.  599 ;  and  where  a  defendant 
succeeds  on  one  ground,  and  fails  on  an- 
other, see  ante,  p.  599.  Costs  were  refused 
where  the  bill  did  not  show  that  relief 
must  be  granted  at  the  hearing.  Barber 
V.  Barber,  4  Drew.  666;  5  Jur.  N.  S.  1197. 
For  precedent  of  a  bill  of  costs  where  de- 
murrer overruled,  see  Morgan  &  Davey, 
448. 

6  Ord,Xin.  4;  an(e,  p.  516. 


CHAPTEE    XV. 


PLEAS. 


Section  I.  —  The  General  Nature  of  Pleas. 


A  DEMTTEEEB  has  been  mentioned  to  be  tlie  proper  mode  of 
defence  to  a  bill,  when  any  objection  is  apparent  upon  the  bill 
itself:  either  from  matter  contained  in  it,  or  from  defect  in  its 
frame,  or  in  the  case  made  by  it.^  "When  an  objection  to  the  bill 
is  not  apparent  on  the  bill  itself,  if  the  defendant  means  to  take 
advantage  of  it,  he  ought  to  show  to  the  Court  the  matter  which 
creates  the  objection :  either  by  answer,  or  by  plea,  which  has  been 
described  as  a  special  answer,  showing  or  relying  upon  one  or  more 
things  as  a  cause  why  the  suit  should  be  either  dismissed,  delayed, 
or  barred.^  The  object  of  a  plea  is  to  save  to  the  parties  the 
expense  of  going  into  evidence  at  large ;  and,  therefore,  where  a 
defendant  neglected  to  raise  his  defence  by  plea,  the  bill  has  been 
dismissed  without  costs.' 

The  defence  proper  for  a  plea  is  such  as  reduces  the  cause,  or 
some  part  of  it,  to  a  single  point,  and  from  thence  creates  a  bar  to 
the  suit,  or  to  the  part  of  it  to  which  the  plea  applies.*  It  is  not, 
however,  necessary  that  it  should  consist  of  a  single  fact:  for 
though  a  defence  offered  by  way  of  plea  consists  of  a  great  variety 


1  Ante^  p.  B42. 

2  Ld.  Red.  219;  Storv  Eq.  PI.  §  649; 
Lub^  Eq.  PI.  238;  Carroll  v.  Waring,  3 
Gill  &  J.  491;  Hearttt).  Corning,  3  Paige, 
566;  Tappan  D.Evans,  UN.  H.  311.    Ifa 

Erevious  demurrer  by  the  defendant  has 
een  overruled,  he  cannot  plead  without 
the  leave  of  the  Court.  Rowley  v.  Eccles, 
1  S.  &  S.  511,  anie,  p.  600. 

3  Sanders  v.  Benson,  4  Beav.  350,  357; 
Jackson  «.  Ogg,  John.  397,  402. 

i  Ld.  Red.  219,  295;  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  217;  Goodrich  v.  Pendleton, 
3  John.  Ch.  384;  Story  Eq.  PI.  §  652;  Sims 
».  Lyle,  4  Wash.  C.  C.  302,  304.  The 
plea  must  be  perfect  in  itself,  so  that  if 
true  in  fact,  it  will  put  an  end  to  the  cause. 
Allen  V.  Randolph,  4  John.  Ch.  693 ;  Drog- 


Distinction 
between  a 
demurrer 
and  a  plea. 


Object  of 
a  plea. 


Plea:  when 
the  proper 
defence. 

Need  not 
consist  of  a 
single  fact. 


heda  v.  Malone,  Finlaj-'s  Dig.  449.  If  the 
plea  is  the  onlv  defence,  it  must  allege 
some  fact,  whicli  is  an  entire  bar  to  the 
suit  or  some  substantive  part  of  it;  and,  if 
defective  in  this  respect,  whether  true  or 
false,  the  plaintiff  should  move  to  set  it 
aside  for  insufficiency.  Newton  v.  Thayer, 
17  Pick.  129;  Piatt  v.  Oliver,  1  McLean, 
303;  Union  Branch  R.E.  Co.  v.  East 
Tenn.  and  Georgia  R.R.  Co.,  14  Geo.  327. 
A  demurrer  is  never  resorted  to  for  the 
purpose  of  settling  the  validity  of  a  plea. 
Travers  v.  Ross,  1  McCarter  (N.  J.),  254. 

A  plea  simply  denying  a  fact  alleged 
in  the  bill,  and  setting  up  no  new  matter, 
is  bad.  Bailey  v.  Le  Roy,  2  Edw.  Ch. 
514 ;  Mllligan  v.  Millege,  3  Cranoh.  220 ; 
Black  V.  Black,  15  Geo.  445. 
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Plea  to  a  bill, 
on  the  face  of 
it  demurra- 
ble, wiU  not, 
in  general, 
hold. 


Affirmatiye 
pleas. 


Negative 
pleas. 


of  circumstances,  yet,  if  they  all  tend  to  one  point,  the  plea  may 
be  good ;  ^  they  must,  however,  be  material.^ 

In  general,  a  plea  relies  upon  matters  not  apparent  on  the  bill, 
and,  in  effect,  suggests  that  the  plaintiff  has  omitted  a  fact  which, 
if  stated,  would  have  rendered  the  bill  demurrable ;  ^  and  in  most 
cases,  where  a  defendant  insists  upon  matter  by  plea  which  is  ap- 
parent upon  the  face  of  the  bill,  and  might  be  taken  advantage  of 
by  demurrer,  the  plea  will  not  hold.*  This  rule,  however,  as  will 
be  seen  presently,  is  in  some  cases  liable  to  exception. 

Where  a  plea  merely  states  matter  not  apparent  upon  the  bill, 
and  relies  upon  the  effect  of  such  matter  as  a  bar  to  the  plaintiff's 
claim,  it  is  called  an  affirmative  plea.  Such  pleas  usually  proceed 
upon  the  ground  that,  admitting  the  case  stated  by  the  bill  to  be 
true,  the  matter  suggested  by  the  plea  affords  a  sufficient  reason 
why  the  plaintiff  should  not  have  the  relief  he  prays,  or  the  dis- 
covery which  he  seeks ;  and  when  they  are  put  in,  the  Court,  in 
order  to  save  expense  to  the  parties,  or  to  protect  the  defendant 
from  a  discovery  which  he  ought  not  to  make,  instantly  decides 
upon  the  validity  of  the  defence :  taking  the  plea,  and  the  bill  so 
far  as  it  is  not  contradicted  by  the  plea,  to  be  true.* 

Although  pleas,  generally,  consist  of  the  averment  of  some  new 
fact,  or  chain  of  facts,  not  apparent  upon  the  face  of  the  bill,  the 
effect  of  which  is,  not  to  deny  the  facts  of  the  bill,  but,  admitting 
them  pro  hac  vice  to  be  true,  to  destroy  their  effect,  there  are  cases 
in  which  the  plea,  instead  of  introducing  new  facts,  merely  relies 
upon  a  denial  of  the  truth  of  some  matter  stated  in  the  bill,  upon 
which  the  plaintiff's  right  depends.  A  plea  of  this  sort  is  called 
a  negative  plea.^  It  seems,  formerly,  to  have  been  made  a  question, 
how  far  a  negative  plea  could  be  good; '  and  where  a  bill  was  filed 
by  an  individual  claiming  as  heir  to  a  person  deceased,  and  the 
defendant  pleaded  that  another  person  was  heir,  and  that  the 
plaintiff  was  not  heir  to  the  deceased,  Lord  Thurlow  overruled 


1  Ih.  296;  Fox  t).  Yates,  24  Beav.  271 ; 
Campbell  v.  Beaufoy,  Johns.  320;  Saun- 
ders'«.  Druce,  3  Drew.  140,  156;  and  for 
the  plea  in  that  case,  see  Drew.  Eq.  PI. 
U6,  and  ib.  147,  n.;  Story  Eq.  PI.  §  662; 
Ehode  Island  ».  Massachusetts,  14  Peters, 
211.  But  it  is  otherwise  where  the  defence 
consists  of  a  great  variety  of  facts  and  cir- 
cumstances, rendering  it  necessary  to  go 
into  the  examination  of  witnesses  at  large. 
Laud  V.  Sergeant,  1  Edw.  Ch.  164 ;  Story 
Eq.  PI.  §§  653,  664. 

2  Andrews  i).  Lockwood,  2  Phil.  398 ;  11 
Jur.  956;  Bowyer  v.  Beamish,  2  Jo.  & 
Lat.  228. 

8  Wigram  on  Disc.  22,  n.  (e);  see  An- 
drews V.  Lockwood,  «JJ  svp. 
*  Billing  V.  Flight,   1  Mad.  230,  236; 


Phelps  V.  Garrow,  3  Edw.  Ch.  139 ;  Story 
Eq.  PI.  §  647,  660;  Varick  v.  Dodge,  9 
Pa^ge,  149. 

6  Ld.  Red.  295. 

6  Story  Eq.  PI.  §  551,  note,  §  657  el  seq. ; 
Wigram,  Discov.  (2ded.)pp.  110-118.  This 
class  of  pleas  has  two  peculiarities :  in  the 
first  place  it  relies  whollj-  upon  matters 
stated  in  the  bill,  negativing  such  facts  as 
are  material  to  the  rights  of  the  plaintiff; 
and  in  the  next  place  it  requires  an  answer 
to  be  filed,  which  is  subsidiary  to  the  pur- 
poses of  the  plea.  Story  Eq.  PI.  §  670; 
see  also  Cosine  «.  Graham,  2  Paige,  177; 
Robinson  v.  Smith,  3  Paige,  222 ;  Mitchell 
ti.  Lenox,  2  Paige,  280;  Smets  v.  Wil- 
liams, 4  Paige,  364. 
■>  Ld.  Red.  230.  • 
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the  plea,  on  the  ground  that  it  was  a  negative  plea ;  ^  but  this  Ch.  XV.  §  i. 

decision  was  afterwards  doubted,  by  the  learned  Judge  himself,  ^  ' y ' 

when  pressed  by  the  necessaiy  consequence,  that  any  person  false- 
ly alleging  a  title  in  himself,  might  compel  any  other  person  to 
make  a  discovery,  which  that  title,  if  true,  would  enable  him  to 
require,  however  injurious  to  the  person  thus  improperly  brought 
into  Court :  so  that  any  person  might,  by  alleging  a  title,  however 
false,  sustain  a  bill  in  Equity  against  any  person  for  any  thing,  so 
far  as  to  compel  an  answer.'  Since  that  time,  frequent  instances 
have  occurred  in  which  negative  pleas  have  been  allowed.  Thus, 
where  to  a  bill  praying  that  the  defendant  might  redeem  a  mort- 
gage or  be  foreclosed,  the  defendant  pleaded  that  there  was  no 
mortgage.  Lord  Eldon  allowed  Ae  plea ;  *  and  so,  where  a  bill 
prayed  that  the  defendant  might  be  restrained  from  setting  up 
outstanding  terms  of  years  in  defence  to  an  action  of  ejectment, 
and  the  defendant  pleaded  that  there  were  no  outstanding  terms, 
the  plea  was  held  good ;  ^  and  where  a  bill  prayed  an  account  of 
partnership  transactions,  a  negative  plea  that  there  was  no  part- 
nership was  allowed.^  It  has  also  been  held,  that  negative  matter 
ought  to  be  pleaded  negatively.' 

It  is  proper  here  to  mention  another  species  of  plea  which  often  pj^^  ^f 
occurs  in  the  books,  and  is  not,  strictly  speaking,  either  a  plea  matters 
affirming  new  matter,  or  negativing  the  plaintiff's  title  as  alleged  by  the  bill. 
in  the  bill,  but  one  which  re-asserts  some  fact  stated  in  the  bill, 
and  which  the  bill  seeks  to  impeach,  and  denies  aU  the  circum- 
stances which  the  plaintiff  relies  upon  as  the  ground  upon  which 
he  seeks  to  impeach  the  fact  so  set  up.  Thus,  where  a  bill  is 
brought  to  impeach  a  decree,  on  the  ground  of  fraud  used  in  ob- 
taining it,  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  aver- 
ments negativing  the  charges  of  fraud.*  Of  the  same  nature  are 
pleas  setting  up  the  award  itself,  to  a  bill  filed  for  the  purpose  of 
impeaching  it  on  the  ground  of  partiality  or  fraud  in  the  arbitra- 
tors ; "  or  setting  up  stated  accounts  or  releases,  where  bills  have 
been  filed  for  the  purpose  of  setting  them  aside.  Pleas  of  this 
nature  have  been  objected  to,  because  they  are  in  fact  exceptiones 
ejusdem  rei  cujus  petitur  dissolutio ;  ^  but  the  frame  of  a  bUl  in 
Equity,  in  such  cases,  necessarily  produces  this  mode  of  pleading : 
for,  in  the  instance  above  alluded  to  of  a  plea  setting  up  the  decree 

1  Newman  v.  Wallis,  2  Bro.  C.  C.  143,  Sanders  v.  King,  6  Mad.i61;  2  S.  &  S.  277; 
146:  Gunn  «.  Prior,  2  Dick.  657;  1  Cox,  Torke  ».  Fry,  6  Mad  65;  Thring  «.  Edgar, 
197.  2  S.  &  S.  274,  281;  Arnold  v.  Heaford,  1 

2  Hall  V.  Noves,  3  Bro.  C.  C.  483,  489.  M'Lel.  &  Y.  330. 

3  Ld.  Red.  231;  Jones  «.  Davis,  16  Ves.  '  Roberts  ».  Madooks,  16  Sim.  55,  57; 
262,  264.  11  Jnr.  938. 

4  Hitchens  v.  Lander,  G.  Coop.  34,  38.  8  Ld.  Red.  239. 

6  Armitage  v.  Wadsworth,  1  Mad.  189,  9  lb.  260;    Tittenson  «.   Peat,   3  Atk. 

195;  DawsoQ  v.  Pilling,  16  Sim.  203,  209;  529. 

12  Jur.  38S,  1°  Pusey  v.  Desbourrie,  3  P.  Wms.  317. 

6  Drew  V.  Drew,  2  V.  &  B.  159,  161; 
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* ^r ■    stated  the  title  under  which  the  plaintiff  claimed,  withoiit  stating 

the  decree  under  which  the  defendant  claimed,  the  defendant 
might  have  pleaded  the  decree  alone  in  bar.  If  the  bill  had  stated 
the  plaintiff's  title,  and  also  stated  the  decree,  and  alleged  no  fact 
to  impeach  it,  and  had  yet  sought  relief  on  the  title  concluded  by 
it,  the  defendant  might  have  demurred :  because,  upon  the  face  of 
the  bill,  the  title  of  the  plaintiff  would  have  appeared  to  be  so 
concluded.  But  as,  by  the  forms  of  pleading  in  Equity,  the  bill 
may  set  out  the  title  of  the  plaintiff,  and,  at  the  same  time,  state 
the  decree  by  which,  if  not  impeached,  that  title  would  be  con- 
cluded, and  then  avoid  the  operation  of  the  decree,  by  alleging 
that  it  has  been  obtained  by  fraud :  if  the  defendant  could  not 
take  the  judgment  of  the  Court,  upon  the  conclusiveness  of  the 
decree,  by  plea,  upon  which  the  matter  by  which  that  decree  was 
impeached  would  alone  be  in  issue,  he  must  enter  into  the  same 
defence  (by  evidence  as  well  as  by  answer),  as  if  no  decree  had 
been  made,  and  would  be  involved  in  all  the  expense  and  vexation 
of  a  second  litigation  on  the  subject  of  a  former  suit,  which  the 
decree,  if  unimpeached,  had  concluded.  It  is  therefore,  permitted 
to  him  to  avoid  entering  into  the  general  question  of  the  plaintiff's 
title,  as  if  it  had  not  been  affected  by  the  decree,  by  meeting  the 
case  made  by  the  plaintiff,  which  can  alone  give  him  a  right  to  call 
for  that  defence,  namely,  the  fact  of  fraud  in  obtaining  the  decree : 
which  he  does,  by  negative  averments  in  his  plea.^  It  seems  to 
have  been  the  opinion  of  Sir  James  Wigram  that,  in  these  cases, 
a  negative  plea,  meeting  the  matter  suggested  in  the  bUl,  to  avoid 
the  effect  of  the  bar  set  up,  would  alone  be  sufficient.'' 
Any  matter  arising  between  the  bill  and  the  plea,  may  be  plead- 
Pleas of  ^^^    ^^  ^^^  been  before  stated,  that  this  can  be  done  where  the 

matters  bankruptcy  of  a  plaintiff  or  of  a  defendant  occurs  after  the  bill 

to  ttTe'bm.  has  been  filed;*  and  so,  where  a  bill  was  filed  for  a  discovery  and 
relief,  by  injunction  to  restrain  the  defendant  from  setting  up  out- 
standing terms  to  defeat  a  writ  of  right,  and  since  the  filing  of 
the  bUl,  the  writ  of  right  had  been  tried  and  determined  against 
the  plaintiff,  a  plea  that  it  had  been  so  tried  and  determined  was 
allowed  to  be  a  good  plea.'  This  rule  has  been  adopted  from 
analogy  to  proceedings  at  Common  Law,  where  any  matter  which 
arises  between  the  declaration  and  the  plea  may  be  pleaded  in 
bar.'    But  the  analogy,  in  this  respect,  between  Courts  of  Law 

1  Ld.  Eed.  240,  242  j  Bailey  i).  Adams,  *  Ante,  p.  63  j  Turner  ».  Kobinson,  1  S. 
6  Ves.  686,  597;  Lloyd  V.  Smith,  1  Anat.  &  S.  3;  see  Tarleton  v.  Hornby,  1  Y.  & 
258;  Freeland  v.  Johnson,  ib.  276.  C.  Ex.  833,  336;  Lane  v.  Smith,  14  Beav. 

2  Wigram  on  Disc.  pp.  185-189.  49 ;  15  Jur.  785. 

8  Sergrove  v.  Mayhew,  2  M'N.  &  G.  97,  ^  Earl  of  Leicester  ».  Perry,  1  Bro.  C. 

99;  14  Jur.  158;  De  Minckwitz  v.  Udney,       C.  805;  see  Ld.  Red.  254. 
16  Tea.  466,  468,  6  Turner  v.  Robinson,  vbi  lup. 


GENERAL  NATURE  OF  PLEAS. 


607 


and  Equity,  will  not  extend  further :  for  at  Law,  any  matter  which 
would  abate  the  suit,  or  operate  as  a  bar,  may,  until  the  verdict 
has  been  given,  be  offered  to  the  Court  by  a  plea,  termed  a  plea 
puis  darrein  continuance}  In  Courts  of  Equity,  however,  such  a 
plea  does  not  seem  admissible,  but  the  effect  of  it  may  be  obtained 
by  means  of  a  cross-biU.^ 

It  is  essential  to  observe  that,  whatever  the  nature  of  the  plea 
may  be,  whether  affirmative,  or  negative,  or  of  the  anomalous 
nature  above  alluded  to,  the  matter  pleaded  must  reduce  the  issue 
between  the  plaintiff  and  defendant  to  a  single  point."  If  a  plea 
is  double,  i.  e.,  tenders  more  than  one  defence  as  the  results  of  the 
facts  stated,  it  will  be  bad.^  Thus,  a  plea  which  stated  that  the 
plaintiffs,  who  claimed  as  citizens  8f  London,  never  were  resident 
there,  or  paid  scot  and  lot,  and  that  they  were  admitted  freemen 
by  fraud  for  the  purpose  of  enjoying  the  exemption  claimed,  was 
held  bad :  because  the  facts  that  the  plaintiffs  were  not  citizens  of 
London,  and  that  they  were  admitted  by  fraud,  were  totally  incon- 
sistent with  each  other/  And  so,  where  a  defendant  to  a  bill  for 
the  specific  performance  of  an  agreement,  put  in  a  plea,  insisting 
upon  the  Statute  of  Frauds,  and  another  defence.  Lord  Rosslyn 
would  not  allow  it,  as  it  was  a  double  defence,  and  directed  it  to 
stand  over  till  the  hearing.*  Upon  the  same  principle,  where  a 
bill  was  filed,  praying  a  reconveyance  of  four  estates,  and  the  de- 
fendant put  in  a  plea  whereby  he  insisted  upon  a  fine  as  to  one, 
and  averred  that  the  estate  comprised  in  that  finei,  was  the  only 
part  of  the  premises  in  the  bill  in  which  he  claimed  an  interest, 
Sir  Lancelot  Shadwell  V.  C.  held  it  to  be  bad,  as  a  double  plea.'' 

The  rule,  that  a  plea  must  reduce  the  defence  to  a  single  ground, 
must  be  understood  as  not  interfering  with  the  proposition  before 
laid  down,'  that  a  plea  may  consist  of  a  variety  of  facts  and  cir- 
cumstances: all  that  it  requires  is,  that  those  facts  and  circum- 
stances should  give,  as  their  result,  one  clear  ground  upon  which 
the  whole  equity  of  the  bill  may  be  disposed  of.  °    The  rule  upon 


1  15  &  16  Vic.  0.  76,  §  69;  Chitty's 
Arch.  907. 

2  Ld.  Red.  82;  see  Eowei).  Wood,  IJ. 
&  W.  315,  337;  Wood  v.  Rowe,  2  Bligh, 
695;  Hayne  v.  Hayne,  3  Cha.  Eep.  19; 
Nels.106;  Wright  v.  Meek,  3  Iowa,  472. 

s  Saltua  V.  Tobias,  1  Jolin.  Ch.  214; 
Story  Eq.  PI.  §  654  et  seg. 

4  Nobkisseu  v.  Hastings,  2  Ves.  J.  84, 
86;  Jones  V.  Frost,  3  Mad.  1,  8;  Van  Hook 
V.  Wliitlook,  3  Paige,  409.  Duplicity  in 
one  and  tlie  same  plea  is  a  rice  in  pleading 
in  Equity,  as  well  as  at  Law.  Moreton  v. 
Harrison,  1  Bland,  496 ;  see  Saltus  v.  To- 
bias, 7  John.  Ch.  214;  Rhode  Island  v. 
Massachusetts,  14  Peters,  211;  Goodrich 
V.  Pendleton,  3  John.  Ch.  386;  Ridgeleyn. 
"Warfield,  1  Bland,  494;    Story  Eq.   PI. 
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Plea,  puis 
darrein 
c(miinuance, 
at  Law; 
effect  ob- 
tained, by 
cross-bill  in 
Equity. 

Of  double 
pleading: 


Rule,  that  a 
plea  must 
reduce  the 
defence  to 
a  single 
ground. 


§  653.  A  plea  is  not  rendered  double  by  the 
mere  insertion  therein  of  seyeral  aver- 
ments, that  are  necessary  to  exclude  con- 
clusions arising  from  allegations  which 
are  made  in  the  bill,  to  anticipate  and  de- 
feat the  bar  which  might  be  set  up  in  the 
plea.  Bogardus  v.  Trinity  Church,  4 
Paige,  178. 

6  Corporation  of  London  v.  Corporation 
of  Liverpool,  8  Anst.  738,  742;  Story  Eq. 
PI.  §  652. 

«  Cooth  V.  Jackson,  6  Ves.  12,  17; 
Whitbread  v.  Brockhurst,  1  Bro.  C.  C. 
404,  418. 

7  Watkins  v.  Stone,  2  Sim.  49,  52. 
Ante,  p.  603. 

^  Ritchie  v.  Aylwin,  15  Ves.  79,  82; 
Rowe   V.   Teed,  ib.   372;   Strickland  v. 
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When 

various  facts 
tend  to  one 
poist,  fliey 
may  be 
pleaded  in 
one  plea. 


Double  plea: 
in  what  cases 
allowed. 


this  subject,  and  the  reasons  upon  which  it  has  been  established, 
are  stated  with  great  clearness  by  Lord  Thurlow,  in  his  judgment 
in  Whithread  v.  Brockhurst.  His  Lordship  there  said :  "  I  cannot 
agree  with  the  defendant's  counsel,  that  any  two  facts  which  are 
not  inconsistent  may  be  pleaded  in  one  plea.  I  think  that  various 
facts  can  never  be  pleaded  in  one  plea,  unless  they  are  aU  con- 
ducive to  a  single  point,  on  which  the  defendant  rests  his  defence. 
Thus,  many  deeds  may  be  stated  in  a  plea,  if  they  all  tend  to  es- 
tablish the  single  point  of  title ;  so  in  the  case  of  papacy.^  In  the 
present  case,  the  different  matters  pleaded  do  not  conduce  to  one 
object.  The  plea  of  the  statute  is  of  itself  a  bar ;  but  the  plea, 
that  the  agreement  was  not  performed,  is  quite  distinct :  because, 
whether  a  part-performance  take  the  agreement  out  of  the  statute, 
or  be  considered  merely  as  a  fraud,  the  point  of  equity  is  quite 
distinct  fi"om  the  agreement.  It  is  a  plea  of  two  matters,  perfectly 
and  clearly  distinct :  of  two  things  which  furnish  two  different 
pleas  to  the  points  made  in  the  bUl.  The  reason  why  a  defendant 
is  not  permitted  to  plead  two  different  pleas  in  Equity,  though  he 
is  permitted  to  plead  them  at  Law,  is  plain :  it  is  because  at  law  a 
defendant  has  no  opportunity,  as  he  has  here,  of  answering  every 
different  matter  stated  in  the  bUl.  The  reason  of  pleading  in 
Equity  is,  that  it  tends  to  the  forwarding  of  justice,  and  saves 
great  expense,  that  the  matter  should  be  taken  up  shortly  upon  a  , 
single  point ;  but  that  end  is  so  far  from  being  attained,  if  the  plea 
puts  as  much  in  issue  as  the  answer  could  do,  that  on  the  contrary 
it  increases  the  delay  and  expense.  But  why,  it  may  be  asked, 
should  not  the  defendant  be  permitted  to  biing  two  points,  on 
which  the  cause  depends,  to  issue  by  his  plea  ?  The  answer  is :  be- 
cause, if  two,  he  may  as  weU  bring  three  points  to  issue ;  and  so 
on,  till  all  the  matters  in  the  bill  are  brought  to  issue  upon  the 
plea :  which  would  be  productive  of  all  the  delay  and  inconven- 
ience which  pleading  was  intended  to  remedy."  "^ 

Although  the  general  rule  of  the  Court  is  not  to  allow  of  double 
pleading,  there  are  cases  in  which  the  rule  wiU  be  relaxed:  as, 
where  great  inconvenience  would  be  sustained  by  the  necessity  of 
setting  out  long  accounts,  which  could  be  obviated,  if  the  defend- 
ant were  to  be  allowed  to  plead  several  matters.  Cases  of  this 
nature  may  occur  where  a  bUl  is  so  framed  that,  if  the  principal 
case  made  by  it  cannot  be  supported,  it  may  be  sustained  by  some 


Strickland,  12  Sim.  253,  269;  Fox  v. 
Yates,  24  Beav.  271;  Campbell  o.  Beau- 
foy,  Johns.  320;  Saunders  v.  Druce,  3 
Drew.  140,  156;  Drew.  Eq.  PI.  146;  ib. 
147,  n.;  Story  Eq.  PI.  §  652.  Where  the 
allegations  of  a  plea,  being  taken  as  true, 
do  not  make  out  a  full  defence,  or  where 
the  necessary  facts  are  to  be  gathered  by 


inference  alone,  the  plea  cannot  be  sus- 
tained. Meekerih  Marsh,  Saxton  (N.  J.), 
198.  See  Davison  o.  Johnson,  1  C.  E. 
Green(N.  J.),  112, 113,  114. 

1  Harrison  v.  Southcote,  1  Atk.  528, 588. 

2  See  Sir  S.  Romilly's  note  of  this  judg- 
ment, 1  Bro.  C.  C.  416,  Belt's  ed.,  cited  2 
V.  &  B.  163  n. 
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subsidiary  matter,  which  has  been  introduced  for  the  purpose  of  Ch.  XV.  §  i. 
maintaining  the  suit.^  Thus,  in  Gibson  v.  Whitehead,^  where  a 
bill  was  filed,  by  simple  contract  creditors,  to  charge  the  real 
estates  of  a  deceased  debtor :  alleging,  first,  that  the  testator,  by 
his  will,  subjected  the  real  estates  to  the  payment  of  his  debts ; 
and,  secondly,  that  if  it  was  not  the  true  construction  of  Ms  will, 
then  his  real  estates  were  liable  under  the  47  Geo.  III.  sess.  2, 
c.  74,'  he  having  been  a  trader  at  the  time  of  his  death.  Sir  John 
Leach  V.  C.  made  an  order,  upon  motion,  that  the  defendant 
might  be  at  liberty  to  plead :  first,  the  will  of  the  testator,  for  the 
purpose  of  showing  that  he  did  not  thereby  charge  his  real  estates 
with  the  payment  of  his  debts ;  and,  secondly,  that  he  was  not,  at 
the  time  of  his  death,  a  trader  T^ithin  the  meaning  of  the  Act.* 
Although,  in  the  above  case,  the  necessity  for  a  double  plea  arose 
from  the  circumstance  of  there  being  a  sort  of  double  or  alterna- 
tive claim  in  the  bill,  this  is  not  the  only  ground  upon  which  the 
Court  acts  in  allowing  double  pleas.  The  principle  upon  which 
the  Court  proceeds,  depends  very  much  upon  the  extraordinary 
inconvenience  that  might  arise,  if  the  defendant  were  not  allowed 
to  take  this  course ;  and  upon  this  principle,  where  a  bill  was  filed 
to  restrain  the  infringement  of  a  patent,  and  for  an  account,  and 
the  defendants  were  desirous  of  disputing  the  validity  of  the 
patent,  on  the  grounds  that,  so  far  as  the  invention  was  new,  it 
was  useless,  and  that,  so  far  as  it  was  useful,  it  was  not  new,  Lord 
Langdale  M.  R.  gave  the  defendant  leave  to  plead :  first,  that  the 
invention  was  not  useful ;  secondly,  that  it  was  not  new ;  ^  and  in 
Banvpton  v.  Birchall^  the  same  Judge  permitted  the  defendant, 
in  an  ejectment  suit,  to  plead :  first,  that  the  person  under  whom 
the  plaintiflp  claimed  was  not  the  heir ;  and,  secondly,  that  even  if 
he  were  such  heir,  the  plaintiff's  right  was  barred  by  the  Statute 
of  Limitations. 

Before  a  defendant  puts  in  a  double  plea,  he  must  obtain  an  Must  have 
order,  on  motion,  with  notice,  of  which  he  will  have  to  pay  the  *°  order  to 
costs,  for  leave  to  do  so ; '  and  such  a  plea,  if  filed  without  such  an 
order,  is  irregular,  and  liable  to  be  overruled.' 

1  Story  Eq.  PI.  §  657,  and  note;  Van  ^  See  also  Hardman  t).  Ellames,  5  Sim. 
Hook!).  Whitlock,  3  Paige,  409;  Mitford  640,  645;  2  M.  &  K.  732;  C.P.  Coop.  t. 
Eq.  PI.  by  Jeremy,  295,  note;    Didier  v.       Brough.  351. 

Davison,  10  Paige,  515.  Two  distinct  pleas  6  Kay  v.  Marshall,  1  Keen,  190,  192, 

in  bur,  different  in  their  nature,  as  a  plea  197. 

of  the  statute  of  limitations,  and  a  dis-  6  4  Beav.  558;  and  see  observations  of 

charge  under  the  insolvent  act,  cannot  be  Sir  John   Romilly  M.   R.   in    Young  v. 

pleaded   together,   without  the  previous  White,  17  Beav.  532,  540;  18  Jur.  277. 

leave  of  the  Court.    Saltus  v.  Tobias,  7  '  For  form  of  notice  of  motion,  see  Vol. 

John.  Ch.  214.  III. 

2  4  Mad.  241,  246 ;  Kay  v.  Marshall,  1  8  Kay  v.  Marshall,  lihi  sup. ;  Gibson  v. 
Keen,  190.  Whitehead,  4   Mad.  241,245;   Hardman 

3  Repealed  by  11  Geo.  IV.  &  1  Will.'  v.  ¥A\a,mes,  nbi  sup. ;  Bampton «.  Birchell, 
IV.  c.  47.  «6»  sup. ;  Saltus  v.  Tobias,  7  John.  Ch.  214. 
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Ch.  XV.  §  1.       With  reference  to  the  subject  of  multifarious  or  double  plead- 

" 1 '   ing,  it  is  to  be  noticed  that,  where  the  facts  stated  in  the  plea  are 

Introduction    Sufficient  to  constitute  a  good  plea,  the  introduction  into  the  plea 
pomiltfe^t     of  a  fact  which,  although  it  puts  in  issue  a  distinct  naatter,  is  not 
will  not  make  important  to  the  validity  of  the  plea  itself  will  not  vitiate  the 
farious!"    '"    plea.^    Thus,  if  a  defendant  pleads  a  release,  and  then  avers  that 
it  has  been  acted  upon :  the  release  being  of  itself  a  bar,  whether 
it  has  been  acted  upon  or  not,  the  further  allegation  that  it  has 
been  acted  upon  is  unimportant,  and  will  be  rejected  as  surplusage.^ 
Upon  this  ground,  where  a  plea  stated  facts  which,  coimected  with 
the  statement  in  the  bill,  would  have  amounted  to  a  conspiracy  to 
prevent  a  prosecution  for  felony,  and  then  averred  that  the  trans- 
actions stated  in  the  bOl,  related  to  a  fraudulent  embezzlement  by 
a  banker's  clerk,  and  suggested  that  the  discovery  sought  might 
subject  the  defendant  to  pains  and  penalties,  it  was  objected  that 
the  plea  was  multifarious,  because,  in  addition  to  the  statement  of 
facts  amounting  to  a  conspiracy,  it  averred  that  the  transactions 
related  to  a  fraudulent  embezzlement ;  Lord  Eldon,  however,  over- 
ruled the  objection:  saying,  that  he  should  press'  a  harder  rule  in 
Equity  than  prevails  at  Law  by  holding,  that  such  an  averment 
made  a  plea  bad,  which  in  other  respects  was  good.' 
Defendant  TJie  rule  that  a  defendant  cannot  plead  several  matters,  must 

™^arateT      ^'^^  ^®  understood  as  precluding  a  defendant  from  putting  in 
to  different      several  pleas  to  different  parts  of  the  same  bill :  it  merely  pro- 
same  bill.  ^      hibits  his  pleading,  without  previous  leave,  a  double  defence  to 
the  whole  bill,  or  to  the  same  portion  of  it.    A  defendant  may  plead 
different  matters  to  separate  parts  of  the  same  bill,  in  the  same 
manner  that,  as  we  have  seen,  a  defendant  may  put  in  different 
demurrers  to  different  portions  of  the  bill.*    A  defendant  may,  in 
like  manner,  plead  and  demur,  or  plead  and  answer,  to  different 
parts  of  the  same  bill,  provided  he  points  out,  distinctly,  the  dif- 
ferent portions  of  the  bill  which  are  intended  to  be  covered  by  the 
plea,  the  demurrer,  and  the  answer ; '  he  must,  likewise,  where  he 
puts  in  several  pleas  to  the  same  bill,  point  out  to  what  particular 
part  of  the  bill  each  plea  is  apphcable.    But,  although  the  general 
rule  is,  that  in  the  case  of  a  partial  plea,  a  defendant  must  specify 
distinctly  what  part  of  the  bill  he  pleads  to,  the  rule  which  has 
been  stated,  as  applicable  to  a  demurrer,  namely,  that  it  cannot  be 
good  in  part  and  bad  in  part,  is  not  applicable  with  the  same 
Plea  may  be    Strictness  to  a  plea:  for  it  has  been  repeatedly  decided,  that  a 
good  «s  to       plea  in  Equity  may  be  bad  in  part  and  not  in  the  whole,  and  the 

P^j.j.                      1  Stoiy  Eq.  PI.  §  663.  6  He  may  not,  therefore,  simultaneously 

"^     '                    2  Claridge  v.  Hoare,  14  Ves.  69,  65.  plead    and    demur   to   the    whole    bill ; 

8  Ibid.  Lowndes  v.  Garnett  &  Moseley  Gold  Min- 

4  Emmott  V.  Mitchell,  li  Sim.  432, 434;  ing  Company,  2  J.  &  H.  282;  8  Jur.  N.  S. 

9  Jur.  170;  ante,  p.  584.  694. 
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Court  mil  aUow  it  to  so  much  of  the  bill  as  it  is  properly  aj^pli-  Ch.  XV.  §  i. 

cable  to.'  • y 

The  rule  that  a  plea  may  be  allowed  in  part  only,  is  to  be  un-  Rule  refers 
derstood  with  reference  to  its  extent,  that  is,  to  the  quantity  of  extend o?Uie 
the  bill  covered  by  it,  and  not  to  the  ground  of  defence  offered  by  plea. 
it ;  and  if  any  part  of  the  defence  made  by  the  plea  is  bad,  the 
whole  must  be  overruled.^    Thus,  if  a  defendant  pleads  a  fine  and 
non-claim,  which  is  a  legal  bar,  and  a  purchase  for  a  valuable 
consideration  without  notice  of  the  plaintiff's  claim,  which  is  an 
equitable  bar :  if  either  should  appear  not  to  be  a  bar,  as  if  the 
defendant  by  answer  should  admit  facts  amounting  to  notice,  or  if 
the  plea,  with  respect  to  either  part,  should  be  informal,  the  whole 
must  be  overruled.    There  seemt  to  be  no  case  in  which  the  Court 
has  separated  the  two  matters  pleaded,  and  allowed  one  as  a  bar, 
and  disallowed  the  other.^ 

But,  although  it  is  the  office  of  a  plea  to  reduce  the  defence  to  of  averments 
a  single  point,  it  is  necessary,  in  order  to  its  validity,  that  all  mat-  '"  P'^"*' 
ters  which  are  essential  to  bring  it  to  that  point,  should  be  stated 
on  the  face  of  the  plea,  so  that  the  Court  may  at  once  decide 
whether  the  case  which  the  plea  presents  to  the  Court  is  a  bar  to 
the  case  made  by  the  bill,  or  to  that  part  of  it  which  the  plea  seeks 
to  cover.  Thus,  if  a  bill  is  brought  to  recover  the  possession  of 
an  estate,  a  defendant  may,  in  certain  cases,  protect  himself  by  a 
plea :  stating  that  he  was  the  purchaser  of  the  estate,  and  that  he 
paid  a  valuable  consideration  for  it,  and  that  he  had  not,  at  the 
time  of  the  purchase,  any  notice  of  the  title  or  claim  of  the  plain- 
tiff to  the  property.  This  is  called  "  a  plea  of  purchase  for  val- 
uable consideration,  without  notice,"  and  is,  if  true,  a  good  bar  to 
the  suit.  It  will  not,  however,  be  sufficient  merely  to  state,  by 
way  of  plea,  that  the  defendant  is  a  purchaser  for  a  valuable  con- 
sideration, without  notice ;  he  must  state  upon  the  plea,  that  the 
person  from  whom  he  purchased  had,  or  pretended  to  have,  such 
an  interest  in  the  property  as  entitled  him  to  convey  it  to  the 
defendant ;  that  it  was  conveyed  to  the  defendant  by  the  proper 
mode  of  conveyance ;  that  a  valuable  consideration  was  paid  for 
it  by  the  defendant ;  and,  that  the  defendant  had  no  notice  of  the 
claim  of  the  plaintiff:   for  the  coincidence  of  all  these  facts  is 

1  Ld.   Red.  295;    Coop.  Eq.  PI.   230;  United  States  of  America  ».  McRae,  L.  R. 

Beames  on  Pleas,  45 ;  Earl  of  Suffolk  v.  3  Ch.  Ap.  91,  92 ;  Story  Eq.  PI.  §§  692, 693 ; 

Greet],  1  Atk.  450;  Dunoalf  «.  Blake,  ib.  French  v.  Shotwell,  20  John.  668;  S.  C. 

52;  Huggins  1).  York  Buildings  Company,  5  John.  Ch.  555;   Kirkpatrick  v.  White, 

2  Atk.  44;  Dormer  v.  Fortescue,  ii.  284;  4  Wash.  C.  C.  695. 

Turner  v.  Mitchell,  1  Dick.  249;  Roche  v.  ^  Ld.  Red.  297;  Salmon «.  Dean,  3  M'N. 

Morgell,  2  Soh.  &  Lef.  721,  725 ;  Mayor  of  &  G.  344, 348 ;  14  Jur.  235 ;  and  see  Hewitt 

London  v.  Levy,  8  Ves.  403;  Harrison  t).  v.  Hewitt,  11   W.  R.  849,  V.  G.  IC;  see 

Southcote,  1  Atk.  528,  539;  2  Ves.  S.  389,  Mad.  Plank  Road  Co.  ».  Wat.  Plank  Road 

397 ;  Earl  of  Derby  ».  Duke  of  Athol,l  Ves.  Co.,  5  Wis.  173. 

S.  203,  205 ;  2  Ves.  S.  337 ;  Bell  v.  Wood-  s  Ld.  Red.  295. 
ward,  42  N.  H.  193;  Ld.  Chelmsford  in 
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In  negativing 
allegations  in 
the  bill, 
calculated  to 
overrule  the 
plea. 


Ch.  XV.  §  1.  necessary  to  constitute  a  good  bar  in  Equity  to  a  suit  of  the  nature 
alluded  to ;  ^  and  the  omission  of  any  of  them  would  render  the 
defence  invalid :  because,  the  plaintiff  has  a  right,  by  replying  to 
the  plea,  to  put  all  the  matters  contained  in  it  in  issue,  and  by  that 
means  to  compel  the  defendant  to  support  them,  or  at  least  such 
of  them  as  are  affirmatively  stated,  by  evidence.  The  statements 
of  these  necessary  facts,  in  a  plea,  are  called  "  averments " ;  and 
the  necessity  for  their  introduction,  points  out  the  general  distinc- 
tion between  demurrers  and  pleas :  for,  if  the  fact  .necessary  to 
constitute  a  good  plea,  appears  sufficiently  upon  the  bill,  so  as  to 
exclude  the  necessity  of  averments,  the  bill  might,  in  most  cases, 
be  objected  to  by  demurrer.'' 

Another  office  of  averments  in  a  plea  is,  to  exclude  intendments, 
which  would  otherwise  be  made  against  the  pleader :  for,  if  there 
in  any  charge  in  the  bill  which  is  an  equitable  circumstance  in 
favor  of  the  plaintiff's  case  against  the  matter  pleaded,  such  as 
fraud  or  notice  of  title,  the  Court  will  intend  the  matters  so 
charged  against  the  pleader,  unless  they  are  met  by  averments  in 
the  plea.^  Thus,  where  a  bill  was  filed  by  a  remainder-man 
against  a  tenant  for  Ufe,  for  an  account  of  timber  cut  upon  the 
estate,  embracing  a  period  of  many  more  than  six  years  previous 
to  the  filing  of  the  bill,  which  was  in  1824,  and  alleging  that,  in 
answer  to  certain  inquiries  which  the  plaintiff  had  made  as  to  the 
timber,  the  defendant  had  furnished  certain  accounts,  from  which 
it  appeared  that,  since  the  year  1794  down  to  the  year  1821,  cer- 
tain quantities  of  timber  had  been  cut  in  each  year,  amounting  to 
sums  mentioned  in  the  bill,  and  the  defendant  pleaded  the  Statute 
of  Lirnitations  in  bar,  confining  his  averments  only  to  the  date  of 
the  filing  of  the  bill :  the  Court  overruled  the  plea,  because  it 
held,  that  the  alleged  render  of  the  accounts  in  the  bill,  bringing 
the  accounts  down  to  the  period  within  six  years  before  the  filing 
of  the  bill  (which  was  not  negatived  by  any  averment  in  the  plea), 
defeated  the  operation  of  the  statute.*  To  have  constituted  a 
good  plea  in  that  case,  there  should  have  been  an  averment,  that 
no  such  accounts  as  those  alleged  in  the  bill  had  been  rendered. 

2  Bicknells.  Gough.S  Atk.  558;  Roberts 
V.  Hartley,  1  Bro.  C.  C.  66;  Billing  u. 
Flight,  1  Mad.  230,  236;  Steffi).  Andrews, 
2  Mad.  6,  10.  It  is  unnecessary  to  nega- 
tive facts  which,  if  stated  in  the  bill,  would 
have  defeated  the  plea.  Ld.  Eed.  299; 
Forbes  v.  Skelton,  8  Sim.  335,  345;  1  Jur. 
117;  see  Story  Eq.  PI.  §  679  et  seq.  and 
notes. 

8  Ld.  Red.  298;  Saunders  v.  Druce,  3 
Drew.  140,  161;  Drew.  "Eq.  PI.  146;  ib. 
147,  n. 

4  Hony  D.  Hony,  1  S.  &  S.  668,  580. 


1  Ib.  276  ;  Jackson  V.  Rowe,  4  Russ. 
514,  523;  High  v.  Batte,  10  Yerger,  335; 
Donnell  V.  Kjng,  7  Leigh,  393;  Griffith 
V.  Griffith,  1  Hoff.  Ch.  153;  Malouy  v. 
Kernan,  2  Dru.  &  War.  31 ;  Craig  v.  Lei- 
per,  2  Yerger,  193;  Jewett  v.  Palmer,  7 
John.  Ch.  65;  Gallatian  v.  Cunningham, 
8  Cowen,  861;  Souzer  *.  De  Meyer,  2 
Paige,  674;  Drogheda  v.  Malone,  Finlay's 
Dig.  449.  A  plea,  setting  up  a  forfeiture, 
by  breach  of  a  condition  subsequent  for 
the  payment  of  money,  in  bar  of  a  suit  in 
Equity  for  relief,  must  distinctly  aver 
laches  on  the  part  of  the  plaintiff.  Hancock 
V.  Carlton,  6  Gray,  39. 
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The  necessity  for  the  introduction  of  such  averments  into-  a  plea  is  Ch.  xv.  §  i. 

obvious,  when  we  consider  that  a  plea,  for  the  purpose  of  deciding   ' r 

on  the  validity  of  it,  like  a  demurrer,  admits  all  the  facts  stated  in 
the  bill  to  be  true,  so  far  as  they  are  not  controverted  by  the 
plea :  ^  so  that,  whenever  matters  of  fact  are  introduced  in  the 
bill,  which,  if  true,  would  destroy  the  effect  of  the  matter  pleaded, 
the  plea  will  be  overruled,  unless  such  matters  are  controverted  by 
the  averments. 

From  what  has  been  said  above  it  will  be  seen,  that  averments  Affirmative 
in  pleas  may  naturally  be  divided  into  affirmative  and  negative  *™™®°t^- 
averments.    Affirmative  averments  are  those  which  are  not  sug- 
gested by  any  matter  upon  the  face  of  the  bill  which  is  inconsist- 
ent with  the  matter  pleaded,  but  are  necessary  in  order  to  render 
the  matter,  pleaded  a  complete  bar.    Thus,  if  a  stated  account  is 
set  up  by  the  plea,  the  defendant  must  aver  that  the  account  is 
just  and  true,  to  the  best  of  his  knowledge  and  belief;  and  so,  in 
the  instance  above  referred  to,  of  a  plea  of  purchase  for  valuable 
consideration  without  notice,  it  has  been  stated  that  the  defendant 
must  aver,  in  his  plea,  that  the  person  from  whom  he  purchased 
had,  or  pretended  to  have,  such  an  interest  as  entitled  him  to  con- 
vey the  estate  to  the  defendant ;  and  that  it  was  conveyed  to  the 
defendant  in  a  proper  manner ;  and  that  a  valuable  consideration 
was  paid'  for  it :  and  that  the  defendant  had  no  notice  of  the  plain- 
tiff's title  :  the  concurrence  of  all  these  matters  being  requisite  to 
constitute  a  good   equitable    bar    to  the    plaintiff's   claim.^     It 
may  be  objected,  that  the  last  matter  averred,  namely,  the  want  of 
notice,  being  negative  matter,  cannot  properly  be  called  an  affirm- 
ative aveiment ;  but  it  is  not  the  mere  fact  of  averring  affirma- 
tively or  negatively  which  constitutes  the  distinction ;  but  whether 
the  matter  be  introduced  by  way  of  affirmation  of  the  defendant's 
plea,  or  of  negation  of  such  of  the  plaintiff's  statements  as  are  in- 
consistent with  the  plea.    Thus,  the  very  fact  of  want  of  notice,  in 
a  plea  of  purchase  for  a  valuable  consideration,  may  be  both  affirm- 
atively and  negatively   averred:  for,  if  the  bill  merely  sets  out 
the  plaintiff's  title,  and  does  not  charge  the  defendant  with  having 
any  notice  of  it,  the  want  of  notice  being  one  of  the  circumstances 
necessary  to  constitute  the  equita,ble  bar,  must  be  averred  in  the 
plea:  in  which  case,  according  to  the  distinction  above  pointed 
out,  the   averment  is   affirmative.    And  so,  if  the  bill   actually 
charges  the  defendant  with  notice,  the  notice  must  be  equally 
denied  by  avennent;  in  which  case  the  avei-ment  will  be  a  negative 
averment. 

1  Planket  v.  Penson,.  2  Atk.  51 ;  Rooho       son  v.  Johnson,  1  C.  E.  Green  (N.  J.),  113, 
V.  Morgell,  2  Sch.  &  Lef.  721,  727 ;  MoEwen       114.         . 
V.  Broadhead,  3  Stockt.  (N.  J  )  131 ;  Davi-  2  J,nle,  p.  611 ;  Ld.  Red.  275. 
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Negative 
averments. 


Ch.  XV.  §  1.  A  negative  averment,  therefore,  is  that  species  of  averment 
which  is  made  use  of  to  contradict  any  statement  or  charge  in  the 
bill,  which,  if  uncontradicted,  would  be  to  do  away  with  the  ejBFect 
of  the  matter  pleaded.  The  most  common  case  in  which  this  form 
of  averment  is  used  is,  where  notice  or  fraud  are  alleged  in  the  bill, 
for  the  purpose  of  obviating  some  anticipated  defence  which  may 
be  set  up  by  the  defendant.^  It  is  to  be  observed,  that  in  Meadows 
V.  The  Duchess  of  Kingston^  Lord  Bathurst  seemed  to  be  of 
opinion,  that  notice  and  fraud  were  to  be  denied,  by  way  of  aver- 
ment in  the  plea,  in  cases  only  where  the  denial  made  part  of  the 
equitable  defence,  as  in  the  cases  of  purchase  for  valuable  consider- 
ation, where  the  want  of  notice  creates  the  equitable  bar :  but  in 
Devie  v.  CJiester,^  a  decree  establishing  a  modus  having  been 
pleaded  to  a  bUl  for  tithes,  in  which  the  plaintiff  stated  that  the 
defendant  set  up  the  decree  as  a  bar  to  his  claim,  and,  to  avoid  the 
effect  of  the  decree,  charged  that  it  had  been  obtained  by  collusion, 
and  stating  facts  tending  to  show  collusion,  the  Lord  Chancellor 
was  of  opinion  that  the  defendants,  not  having  denied  the  collu- 
sion by  averments  in  the  plea,  although  they  had  done  so  by 
answer  in  support  of  the  plea,  the  plea  was  bad  in  form,  and  he 
overruled  it  accordingly. 

This  brings  us  to  the  consideration  of  the  cases,  in  which  it  is 
necessary  that  a  plea  should  be  supported  by  an  answer.*  We 
have  before  seen,^  that  wherever  a  bill,  or  part  of  a  bill,  the  sub- 
stantive case  made  by  which  may  be  met  by  a  plea,  brings  foi'ward 
facts  which,  if  true,  would  destroy  the  effect  of  the  plea,  those  facts 
must  be  negatived  by  proper  averments  in  the  plea :  otherwise, 
they  will  be  considered  as  admitted,  and  so  deprive  the  defendant 
of  the  benefit  of  his  defence.  A  plea,  however,  cannot  be  excepted 
to :  and,  as  it  is  not  necessary  that  an  averment  in  a  plea  should 
do  more  than  generally  deny  the  facts  charged  in  the  bill,^  the 
plaintiff  might,  if  it  were  not  possible  to  require  an  answer  from 
the  defendant,  in  addition  to  his  plea,  be  deprived  of  the  inde- 
feasible right  which  he  has  to  examine  the  defendant  upon  oath, 
as  to  all  the  matters  of  fact  stated  in  the  bill  which  are  necessary 
to  support  his  case.'    To  obviate  this  result,  the  rule  under  the 


In  what  cases 
plea  must  be 
supported  by 
answer : 


1  See  Fish  v.  Miller,  B  Paige,  26. 

2  Ld.  Red.  277,  n. ;  Amb.  756,  761. 

'  Ld.  Red.  277,  n.j  see  also  Hoare  v. 
Parlier,  ibid. ;  1  Bro.  C.  C.  678, 580 ;  1  Cox, 
224,  228. 

*  See  Story  Eq.  PI.  §  681  et  seq.,  and 
notes;  Sims  v.  Lyle,  4  "Wash.  C.  0.  303, 
304.  In  Massachusetts,  under  Rule  10,  of 
tile  Rules  of  Practice  in  Chancery,  "  in  any. 
case,  in  which  the  bill  charges  fraud  or 
combination,  a  plea  to  such  part  must  be 
accompanied  with  an  answer  supporting 
the  plea,  and  explicitlv  denying  the 
faud  or  combination,  and  the   fact   on 


which  the  charge  is  founded."  So  under 
32d  Equity  Rule  of  the  United  States 
Courts,  where  a  plea  is  such,  that  an  an- 
swer is  required  to  support  it,  it;  will  be 
overruled  unless  such  answer  is  put  in. 
Hagthorp  v.  Hook,  1  Gill  &  J.  270. 

6  Ante,  p.  612. 

8  Ld.  Red.  275,  297. 

'  Wigram  on  Disc.  50.  Where  the 
plaintiff  waives  the  necessity  of  an  answer 
being  put  in  on  oath,  if  the  defendant 
puts  in  a  plea  to  the  bill,  he  need  not  sup- 
port it  by  answer.  Heartt  v.  Corning, 
3  Paige,  666. 
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old  practice  (wliere  an  answer  was  always  necessary),  was,  that  any  Ch.  xv.  §  i. 

statement  or  cliai-ge  in  the  bill  affording  an  equitable  circumstance  " y — -^ 

in  favor  of  the  plaintiff's  case  against  the  matter  pleaded  (such  as  Under  former 

fraud  or  notice  of  title),  must  be  denied  by  way  of  answer.^    In  answer^' 

general,  an  answer  in  support  of  a  plea  could  not  be  required  in  required, 

ii  ■!•  11  1    ■where  eqm- 

those  cases  where  such  negative  averments  as  those  above  stated  table  circum- 
were  not  necessary ;  where  the  defence  was  by  a  pure  plea,  that  is,  chai-^ed^*''^^ 
a  plea  merely  suggesting  matter  in  avoidance  of  the  plaintiff's  tut  not  in 
right  to  sue,  as  stated  in  the  bill,  an  answer  in  support  of  the  plea  cases  of  pure 
was  not  required.^    In  such  a  case,  the  defendant,  by  his  plea, 
admitted  the  plaintiff's  case,  and  so  full  and  comiplete  was  the  ad- 
mission, that  if,  after  argument,  issue  was  joined  upon  the  truth  of 
the  plea,  and  the  plea  found  fals8,  there  was  an  end  of  the  dispute, 
and  the  plaintiff  was  entitled  to  a  decree  upon  the  implied  admission 
of  his  case.'    Where,  however,  a  plea  was  in  substance  negative,  Required,  in 
though  in  form  affirmative,  it  was  held,  that  it  must  be  accompanied  pi^a  "n  sub- 
by  an  answer  as  to  the  allegations,  which,  if  true,  would  have  dis-  s?*°<=e  nega- 

proved  the  plea.*  affirmative; 

The  same  principle  also  required,  that  a  negative  plea  should  be  or  where  bill 
supported  by  an  answer  in  those  cases  only  in  which  the  bill  stated  w^^y  of"^*^' 
or  charged  facts  by  way  of  evidence  of  the  plaintiff's  right.    It  evidence  of 
was  requu-ed  in  those  cases,  because  the  plaintiff,  having  a  clear  Sght.' 
right  in  equity  to  a  discovery  of  all  matters  within  the  knowledge 
of  a  defendant  which  would  enable  him  to  support  his  case,^  it 
would  have  been  against  that  principle  if  a  defendant  could,  by 
merely  denying  the  existence  of  the  claim,  have  deprived  the  plain- 
tiff of  the  means  of  proving  its  validity.^ 

Under  the  present  practice,  if  no  interrogatories  are  filed,  the  Under  pres- 
defendant  need  only  aver  the  facts  necessary  to  render  the  plea  a  ^^o 'inter-^" 
complete  equitable  bar  to  the  case  made  by  the  bill,  and  need  not  rogatories, 
put  in  any  answer  in  support  of  the  plea.     If  interrogatories  are  support 'not 
filed,  the  principles  of  the  old  cases,  with  respect  to  an  answer  necessary; 

.11  .,1  .      .      «  n  interroga- 

supporting  the  plea,  still  remain  m  rorce.  tones,  former 

The  cases  in  which  it  is  necessary  that  a  plea  should  be  sup-  P^jj^ 

1  Ld.  Red.  298;   see,  as  to  answering  wards,  2  Ves.  S.  243;  Webster ».  Webster, 

the  statement  or  charge,  Denys  v.  Locock,  1  Sm.  &  G.  489;  17  Jur.  315;  4  De  G.,M. 

3  M.  &  C.  205,  234;  1  Jur.  605;  Chadwick  &  G.  437. 

e.  Broadwood,  3  Beav.  580,  539;   5  Jur.  *  Harland  u.  Emerson,  8  Bligh.  N.  S.  62. 

359;  Piatta  Oliver,  1  McLean,  295;  Bel-  6  Sanders  t).  King,  6  Mad.  61;  2  S.&S. 

lows  V.  Stone,  8  N.  H.  280.     If  a  bill  sets  277;  Yorke  v.  Fry,  6  Miid.  66;  Thring  v. 

forth  matter  which  may  avoid  a  bar  to  the  Edgar,  2  S.  &  S.  274,  281 ;   Hnrdman  v. 

suit,  it  must  be  particularly  and  precisely  Ell«mes,  5  Sim.  640,  649;  2  M.  &  K.  732; 

denied  in  the  answer.    New  Eng.  Bankv.  C.  P.  Coop.  t.  Brough.  361. 

Lewis,  8  Pick.  113,  117;  see  Story  Eq.  «  Story Eq. PI. §§670, 671, 681.  Anaked 

PI.  §§  670,  674,  675  et  seq.,  and  notes;  Bo-  negative  plea  denying  a  partnership  is  not 

garcius  V.  Trinity  Church,  4  Paige,  178;  sufficient.    It  must  Be  supported  by  an 

Souzer  «.  De  Meyer,  2  Paige,  574.  answer.    Innes  v.  Evans,  3  Edw.  Ch.  454 ; 

.     2  See  Wheeler  v.  Piper,  3  Jones  Eq.  see  Everitt  v.  Watts,  3  Edw.  Cli.   486; 

(N.  C.)  249.  Hall  V.  Noyes,  3  Bro.  C.  C.  (Perkins's  ed.) 

8  Wigram  on  Disc.  56;  Wood  v.  Striok-  483,  488,  note, 
land,  a  v.  &  B.  168;  Brownsword  v.  Ed- 
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In  what  cases 
an  answer  in 
support  of 
a  plea  is 
necessary : 


1.  Where 
equitable  cir- 
cumstances 
alleged,  to 
defeat  a  legal 
bar. 


Where  bar 
stated  snb- 
.  stantively, 
and  where 
by  way  of 
pretence. 


Where  bill 
contains 
simple  denial 
of  legal  bar. 


2.  Where  no 
legal  bar  is 
alleged  in 
the  bin. 


ported  by  an  answer,  may  be  very  conveniently  divided  into : 
1.  Those  wbere  the  plaintiff  admits  the  existence  of  a  legal  bar, 
and  alleges  some  equitable  circumstances  to  avoid  its  effect,  and 
interrogates  as  to  these  circumstances ;  and,  2.  Those  where  the 
plaintiff  does  not  admit  the  existence  of  any  legal  bar,  but  states 
some  circumstances  which  may  be  true,  and  to  which  there  may  be 
a  valid  ground  of  plea,  together  with  other  circumstances  which 
are  inconsistent  with  the  substantial  validity  of  a  plea,  and  iater- 
rogates  as  to  such  circumstances.^ 

1.  With  respect  to  the  first  class  of  cases,  the  hmits  to  which 
the  plea  and  answer  respectively  extend  are  plainly  marked,  and 
create  no  difficulty.  The  most  simple  cases  of  this  class  are  those 
in  which  pleas  are  put  in  to  bills  brought  to  impeach  a  decree,  on 
the  ground  of  fraud  used  in  obtaining  it ;  ^  to  avoid  the  effect 
of  a  judgment  by  a  Court  of  ordinary  jurisdiction ; "  to  set  aside 
a  release;*  or  an  award ;°  or  to  open  a  stated  account.^  In 
all  these  cases,  and  others  which  fall  under  a  similar  principle,  the 
bill  admits  the  existence  of  a  fact  which,  taken  alone,  would  be 
conclusive  against  the  plaintiff,  and  then  proceeds  to  state  specific 
grounds  why  it  should  not  have  that  effect ;  and  the  defendant,  if 
interrogated,  must  answer  the  interrogatories  as  to  these  specific 
grounds.' 

If  the  defendant  be  interrogated  as  to  the  equitable  circum- 
stances stated  as  the  ground  for  relief,  it  makes  no  difference 
whether  the  bill  be  so  framed  that  the  bar  be  introduced  by  way 
of  substantive  statement,  and  the  equitable  circumstances  averred 
for  the  purpose  of  aifording  ground  for  relief,  in  setting  aside  the 
bar ;  or  whether  the  bar  be  merely  suggested  as  a  pretence  set  up 
by  the  defendant,  and  the  equitable  matter  be  introduced  to  avoid 
its  effect.^  It  sometimes,  however,  happens,  that  the  plaintiff 
introduces  the  fact  which  would  constitute  the  bar,  in  the  form  of 
a  pretence,  and  meets  it  by  naked  denial,  without  interrogating  as 
to  any  circumstances  which  might  disprove  it:  in  such  cases,  it 
seems  that  the  defendant  should  merely  plead  the  fact,  and  that 
there  is  no  need  of  any  other  answer  than  the  averments  in  the 
plea.° 

2.  With  respect  to  the  second  class  of  .eases  before  referred  to, 
as  those  in  which  it  is  necessary  that  a  plea  should  be  accompanied 
by  an  answer,  the  limits  to  which  the  plea  and  answer  are  to  ex- 
tend are  not  so  easily  defined.  It  may,  however,  be  laid  down,  as 
a  general  rule,  that  where  no  ostensible  bar  is,  by  the  bill,  admitted 


1  Hare  on  Disc.  30. 

2  Ld.  Ked.  243. 
8  lb.  2.5b. 

*  lb.  262. 
6  76.  260. 


6  lb.  2BB. 

'  Hare  on  Disc.  33. 

8  Roche  V.  Morgell,  2  Soh.  &  Lef.  721. 

»  Hare  on  Disc.  30. 


GENERAL  NATURE  OF  PLEAS.  617 

to  exist,  and  yet  the  defendant  wishes  to  plead  in  bar  to  the  bill,  Ch-  XV.  §  i. 

he  must  distinguish  those  facts  which,  if  true,  would  not  invalidate 

or  disprove  his  plea,  and  plead  to  the  relief  and  discovery  sought 

as  to  them  ;  and  then,  if  interrogated  as  to  the  facts,  which,  if  true, 

would  disprove  or  invalidate  his  plea,  or  to  matters  which  are 

specially  alleged  as  evidence  of  such  facts,  he  must  answer  as  to 

such  facts  and  matters.^ 

In  former  times,  the  application  of  these  rules  was  a  matter  of  Former  prac- 
very  considerable  difficulty,  in  consequence  of  the  Court  requiring  l^^^ l^int^la, 
of  a  defendant  the  greatest  accuracy  in  the  form  of  a  joint  plea  and  answer. 
and  answer,  and  treating  any  deviation  from  the  strict  practice  as 
a  fatal  objection  to  the  vaUdity  of  such  a  defence.  In  the  first 
place,  the  defendant  had  to  make*It  distinctly  appear  to  what  part 
of  the  bill  he  pleaded,  and  to  what  part  he  answered.  Then,  if  it 
appeared  to  the  Court  that  the  plea  covered  more  of  the  bill  than 
the  defendant  was  entitled  to  cover  by  it,  it  was  overruled ;  or,  on 
the  other  hand,  if  the  answer  extended  to  any  portion  of  the  bill 
properly  covered  by  the  plea,  it  was  equally  liable  to  be  overruled.^ 
The  result  of  this  extreme  strictness  was,  that  sometimes  in  cases 
to  which  a  defence  by  plea  and  answer  was  Strictly  applicable,  the 
bill  might  have  been  so  framed  as  to  render  it  practically  im- 
possible for  the  defendant  to  avail  himself  of  such  a  form  of 
pleading.' 

This  strict  operation  of  the  rules  of  pleading  has,  however,  been  Present 
materially  modified :  for  now,  it  is  provided  no  plea  is  to  be  held  P'^*'='™  = 
bad  and  overruled  upon  argument,  only  becavise  such  plea  does 
not  cover  so  much  of  the  bUl  as  it  might  have  extended  to,  or  be- 
cause the  answer  of  the  defendant  extends  to  some  part  of  the 
same  matter  as  is  covered  by  the  plea.^ 

These  provisions  were  intended  to  meet  the  case  of  some  part  of 

1  Hare  on  Disc.  34  ;  and  see  Hunt  v.  2  Rich.  Eq.  259 ;  Bogardus  v.  Trinity 
Penrice,  17  Beav.  525;  18  Jur.  4  ;  Young  Church,  4  Paige,  178.  If  an  answer  com- 
V.  White,  17  Beav.  532;  18  Jur.  877.  mences  as  an  answer  to  the  whole  bill,  it 

2  Story  Eq.  PI.  §  688,  and  notes.  If  the  overrules  the  plea  or  demurrer  to  any  par- 
defendant  answers  to  any  matters  covered  ticular  part  of  the  bill,  although  such  part 
by  his  plea,  he  overrules  the  plea.  Bolton  is  not  in  fact  answered.  Leacrafl  v.  Dem- 
V.  Gardner,  3  Paige,  273 ;  Chsise's  Case,  1  prey,  4  Paige,  124 ;  Summers  v.  Murray, 
Bland,  217;  Ferguson  D.  O'Harra,  1  Peters  2  Edw.  Ch.  205.  An  answer  which  is 
C.  C.  493;  Clark  v.  Saginaw  City  Bank,  broader  thnn  the  plea,  in  that  it  denies 
Earring.  Ch.  240;  Bangs  «.  Strong,  10  allegations  not  denied  by  the  plea,  over- 
Paige,  11;  The  Bank  v,  Dugan,  2  Bland,  rules  the  plea.  Lewis  v.  Baird,  3  McLean, 
254.  When  an  answer  contains  more  than  66.  So  when  there  is  a  plea  and  no  answer 
is  strictly  applicable  to  the  support  of  the  is  required  to  support  it  from  any  charges 
plea,  it  overrules  the  plea.  Stearns  v.  in  the  bill  requiring  a  discovery ;  in  such 
Page,  1  Story,  204.  If  the  defendant  case  an  answer  is  impertinent  and  over- 
answers  as  to  those  matters,  which  by  his  rules  the  plea.  Story  Eq.  PI.  §  688. 
plea  he  has  declined  to  answer,  he  over-  8  Denys  v.  Locock,  8  M.  &  C.  238 ;  1  Jur. 
rules  the  plea.     Souzer  v.  De  Meyer,  2  605. 

Paige,   374 ;   see    Bolton   v.    Gardner,  3  *  Ord.  XIV.  8,9.    A  defendant  cannot, 

Paige,  263;   Chase's  Case,  1  Bland,  217;  under  these  rules,  simultaneously  plead 

Sims  V.  Lyle,  4  Wash.  C.  C.  303 ;  Piatt  v.  and  demur  to  the  whole  bill.     Lowndes  v. 

Oliver,  1  McLean,  295 ;  Eobertston  v.  Bing-  Garnett  &  Mosely  Gold  Mining  Company, 

ley,  1  M'Cord  Ch.  352;  Joyce  v.  Gunnels,  2  J.  &  H.  282;  8  Jur.  N.  S.  694. 
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Ch.  XV.  §  1. 

■ 1 ' 

Distinct 
defences 
by  plea  and 
answer,  not 
allowed. 
Eule  that  a 
plea  must  not 
be  too  exten- 
sive, still 
continues. 

Affirmative 
plea  and 
.answer:  to 
what  the 
answer  ought 
to  extend  i 
where  the  bill 
tacitly  admits 
a  legal  bar, 

as  Statute  of 
Limitations; 


purchase  for 
value; 


other  cases ; 


Statute  of 
Frauds. 


the  same  ground  being  accidentally  covered  by  each  defence  ;  and 
do  not  justify  two  distinct  defences,  by  plea  and  answer ;  ^  nor  do 
they,  in  any  way,  interfere  with  the  rule  which  renders  it  neces- 
sary, that  the  plea  should  not  cover  a  greater  portion  of  the  bill 
than  that  to  which  the  defendant  is  strictly  entitled  to  apply  it.^ 
Consequently,  it  is  stUl  incumbent  upon  the  pleader  to  distinguish 
accurately  between  the  parts  to  which  he  intends  to  plead,  and 
those  to  which  he  intends  to  answer. 

With  respect  to  affirmative  pleas,  the  difficulty  of  ascertaining 
the  part  of  the  bUl  to  be  answered  is  not,  in  general,  very  great. 
The  most  simple  cases  of  this  sort  are  those  in  which  the  bill, 
without  expressly  admitting  or  suggesting  the  existence  of  a  legal 
or  equitable  bar,  either  by  direct  statement  or  by  way  of  pretence, 
introduces  and  interrogates  as  to  facts  which  are  inconsistent  with 
it,  obviously  for  the  purpose  of  anticipating  and  avoiding  such  a 
defence,'  if  set  up.  As,  where  a  plaintiff,  for  the  pm-pose  of  avoid- 
ing the  effect  of  a  plea  of  the  Statute  of  Limitations,  without 
intimating  such  purpose,  states  and  interrogates  as  to  circum- 
stances which  have  arisen  within  the  time  of  limitation,  by  which 
his  claim  has  been  admitted  or  revived :  in  •  such  cases,  a  plea  of 
the  Statute  of  Limitations  must  be  accompanied  by  an  answer  as 
to  all  such  circumstances  : "  otherwise,  such  circumstances  wiU  be 
considered  as  admitted,  and  will  have  the  effect  of  overruling  the 
plea.  And  so,  where  a  plaintiff,  in  order  to  avoid  the  effect  of  a 
plea  of  purchase  for  valuable  consideration,  without  notice,  states 
and  interrogates  as  to  matters,  the  effect  of  which  would  be  to 
show  that  the  defendant  had  notice  of  the  plaintiff's  title,  the  de- 
fendant must  accompany  his  plea  by  an  answer  as  to  such  facts, 
and  such  facts  should  be  excepted  from:  the  plea.^ 

The  same  rule  applies  to  all  cases  of  a  similar  description ;  and 
no  distinction  appears  to  exist  between  cases  in  which  the  matter 
in  avoidance  of  the  anticipated  plea  is  stated  in  the  bill  by  way  of 
pretence,  and  those  in  which  it  occurs  in  the  statement.  Thus,  if 
a  bill  be  filed  for  the  specific  performance  of  an  agreement,  to 
which,  if  not  in  writing,  the  Statute  of  Frauds  would  be  a  bar,  it 

denial  of  all  the  facts  and  circumstances 


1  See  Mansell  v.  Feeney,  2  J.  &  H.  313, 
where,  to  a  bill  for  the  accounts  of  an  al- 
leged partnership,  a  plea  of  no  partnership, 
accompanied  by  an  answer,  raising  the 
defences  of  laches  and  the  Statute  of 
Limitations,  was  held  bad  for  duplicity. 
See  also  Lowndes  v.  Garnett  &  Mosely 
Gold  Mining  Company,  uhi  sup, 

2  Salmon  v.  Dean,  3  M'N.  &  G.  344, 
348 ;  14  Jur.  235 ;  Hewitt  V.  Hewitt,  11  W. 
E.  849,  V.  C.  K. 

8  Bayley  v.  Adams,  6  Ves.  586,  698. 
A  plea  of  the  Statute  of  Limitations  is 
bad,  unless  accompanied  by  an  answer 
supporting  it,  by  a  particular  and  precise 


charged  in  the  bill,  and  which  in  Equity 
may  avoid  the  statute.  Goodrich  v.  Pen- 
dleton, 3  John.  Ch.  384;  Blooflgood  v. 
Kane,  8  Cowen,  360;  Lingan  v.  Hender- 
son, 1  Bland,  282;  Moreton  i).  Harrison, 
1  Bland,  393;  Bolton  v.  Gardner,  3  Paige, 
273. 

So  the  answer  must  deny  all  the  charges 
in  the  bill,  which  may  avoid  the  bar  by 
showing  a  new  promise.  Chapin  v.  Cole- 
man, 11  Pick.  331. 

*  Lord  Portarlingtou  v.  Soulby,  6  Sim. 
856. 
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is  usual,  in  order  to  avoid  a  demurrer,  to  state  the  agreement  to  be  ^^"  ^^'  ^  ^■ 
in  writing,^  and  to  found  an  interrogatory  on  such  statement,  and 
then  it  is  necessary  that  a  plea  of  the  statute  should  be  supported 
by  an  answer,  denying  the  agreement  to  have  been  in  writing.^ 
And  where  several  collateral  facts  are  stated  and  interrogated  to, 
as  evidence  of  the  agreement  having  been  in  writing,  those  col- 
lateral facts  must  also  be  answered.' 

It  is  true,  that,  in  all  the  above  cases,  the  bar  afforded  by  the  Extent  of 
plea  appears,  to  a  certain  extent,  to  have  been  anticipated  by  the  " 

person  who  framed  the  bUl,  and  who,  therefore,  so  framed  it  as  to 
avoid  the  bar,  if  set  up ;  but  the  rule  applies  to  all  cases  where 
the  interrogatories  are  founded  on  matter  stated  in  the  bill,  which, 
if  true,  would  negative  the  plea,  and  whether  such  matter  is  stated     • 
incidentally,  or  in  anticipation  of  any  expected  defence.* 

The  rule  that  allegations  which,  if  true,  would  disprove  the  plea,  in  the  case  of 
must,  if  interrogated  to,  be  answered,  applies  to  pleas  which  are  t^l^^^''^^ 
negative  in  substance,  if  they  are  affirmative  in  form.^ 

In  the  case  of  negative  pleas  the  rule  is,  that  when  a  defendant  ifpleanega- 
puts  in  a  plea  which  has  the  effect  of  negativing  the  plaintiff's  yj?,|  ^j™" 
title,  he  need  not  accompany  it  by  an  answer,  as  to  any  of  the  answer  not 
facts  upon  which  that  title  depends.  Unless  discovery  is  specially  to  facts'rai*^ 
sought  by  the  bill,  and  he  is  required  to  answer  interrogatories  as  ^^'^^  *''*', 
to  such  facts.^    If,  however,  this  is  done,  the  defendant  is  bound  to 
accompany  Ms  plea  by  an  answer  as  to  such  facts.''     The  correct-  coreiy 
ness  of  this  rule  has  been  questioned ;  °  but  it  seems  to  be  now  ^o'isH  and 

^  defendant 

established.  interrogated. 

Although  a  defendant,   pleading  a  negative   plea,   exonerates  But  plaintiff 
himself  from  answerinsr  to  any  fact  to  which  the  plea  extends,  yet  has  a  right  to 

°  *'  ^  "^         discovery  of 

as  the  plaintiff  is  entitled  to  discovery  from  the  defendant  of  all  all  facts 
matters  necessary  to  support  his  case,  he  has,  consequently,  a  right  "e^bufn^a^ 
to  compel  the  defendant  to  answer  specifically  to  all  the'  facts  tiveplea. 
stated  in  his  bill,  to  which  he  considers  it  necessary  to  require  an 
answer,  in  order  to  enable  him  to  make  out  his  claim  by  means  of 
the  evidence  which  may  be  afforded  by  the  defendant's  admission.' 
Thus,  if  a  bill  were  to  be  filed,  alleging  a  partnership,  and  insist- 

1  Whitchurch  D.  Bevis,  2  Bro.  C.  C.  Morgell,  2  Sch.  &Lef.  721;  Jones  ».  Davis, 
559,  566 ;  see  Walker  v.  Locke,  B  Gush.  16  Ves.  262,  265 ;  Hunt  v.  Penrioe,  17 
90;  ante,  p.  561,  n;  2.  Beav.  52S;  18  Jur.  4;  Young  v.   White, 

2  lb.  566  ;    see  also  Morison  v.   Tur-  17  Beav.  532;  IS  Jur.  277. 

nour,  18  Ves.  175,  182;  Spurrier  v.  Fitz-  6  Hariandi;.  Emerson,  8  BlighN.  S.  62. 

gerald,  6  Ves.  548,  565.     Where  the  de-  «  Thring  v.  Edgar,  2  S.  &  S.  274,  281. 

fenflant  in  a  suit  for  specific  performance,  '  Sanders  v.  King,  6  Mad.  61;  2  S.  & 

pleads  the  Statute  of  Frauds,  and  answers,  S.  277 ;  Yorke  v.  Fry,  6  Mad.  65. 
admitting  the  contract,  the  answer  over-  8  gee  cases  cited,  Wigram  on  Disc.  142. 

rules  the  plea.  Episcopal  Church  «.  Leroy,  ^  For  a  case  where  it  was  held,  that  de- 

Riley  Ch.  156,  per  Johnson  Ch. ;  but  see  fendant  need  not,  under  the  new  practice, 

Ash  «.  Daggy,  6  Ind.  259.  answer  as  to  certain  facts,  because  they 

s  Evans  v.  Harris,  2  V.  &  B.  361,  364.  could  not  be  made  use  of  as  evidence,  see 

4  Crow  V.  Tyrrell,  2  Mad.   897,   409;  Young  v.  White,  17  Beav.  532;  18  Jur. 

Bailie  v.  Sibbald,  15  Ves.  185;  Roche  ».  277. 
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Ch.  XV.  §  1.  ing  that  the  existence  of  such  partnership  was  made  out  by  certain 
'  '  documents,  or  by  settlements  of  accounts  and  admissions,  it  would 
not  be  sufficient  to  plead  to  such  a  bUl  a  mere  denial  of  the  exist- 
ence of  the  partnership ;  ^  the  defendant  must  go  ftirther,  and 
answer  as  to  all  the  circumstances  insisted  upon  as  evidence  of  the 
partnership.^  This  was  the  principle  acted  upon  by  Sir  John 
Leach  V.  C.  in  Sanders  v.  Sing^  where  his  Honor  laid  down  the 
rule,  that  a  plea  which  negatived  the  plaintiff's  title,  though  it 
protected  a  defendant  generally  from  answer  and  discovery  as  to 
the  subject  of  the  suit,  did  not  protect  him  from  answer  and  dis- 
covery as  to  such  matters  as  were  specially  charged  as  evidence  of 
the  plaintiff's  title.  He  afterwards  repeated  the  same  rule,  in  the 
case  of  Thring  v.  Edgar  ;^  and  it  was  acted  upon  both  by 
Lord  Brougham  and  Sir  Lancelot  Shadwell  V.  C,  in  JSardman  v. 


Where 
admission  of 
plaintiff's 
title  is 
alleged,  de- 
fendant, if 
interrogatM, 
must  answer 
as  to  such 
.admission, 
though  dis- 
covery is  not 
sought  as 
evidence. 

Answer  must 
not  extend 
to  facts  not 
charged  as 
evidence  to 
rebut  plea. 

Flea  must  not 
except  from 
the  bill  the 
allegation 
which  it  is 
the  object  of 
the  plea  to 
traverse. 


In  cases  where  the  bill  alleges  that  the  defendant  has  admitted 
the  plaintiff's  title,  the  defendant,  if.  he  puts  in  what  is  in  effect  a 
plea  of  no  title,  must,  if  interrogated,  answer  as  to  the  admission, 
although  the  plaintiff  does  not  require  discovery  of  it  "  as  evi- 
dence "  of  his  title.^ 

In  the  case  of  Thring  v.  Edgar,  the  plea  was  overruled  solely 
upon  the  grotmd  that  the  accompanying  answer  extended  to  facts 
not  charged  as  evidence  to  rebut  the  matter  of  the  plea ; '  but  it 
appears  that  it  was  also  objectionable,  in  that  the  plea  excepted 
from  the  bill  the  only  allegation  which  constituted  the  title  itself 
and  which  it  was  the  object  of  the  plea  to  traverse.  This  objec- 
tion was  not  adverted  to  by  Sir  John  Leach  V.  C.  in  his  judgment 
on  the  case,  but  has  since  been  made  the  subject  of  comment  by 
Lord  Cottenham,  in  the  case  of  Denys  v.  Locock^  where  he  held, 
that  a  similar  objection  was  fatal  to  the  validity  of  a  negative 
plea.  The  equity  of  the  bill,  in  that  case,  depended  upon  an 
alleged  promise :  the  object  of  the  negative  plea  was  to  deny  the 
fact  that  this  alleged  promise  was  ever  made.  Upon  this  Lord 
Cottenham  said :  "  The  plea  negatives  the  allegation  of  the  promise. 
"What  I  particularly  observe  upon  is,  that,  first  it  takes  out  of  the 
bill  the  allegation  of  the  promise,  and  then  denies  it.  Now  I  ap- 
prehend that  is  not  correct,  and  that  no  such  plea  can  be  supported. 
A  negative  plea  is  a  mere  traverse ;  it  differs  from  an  ordinary 
plea,  inasmuch  as  the  ordinary  plea  admits  the  truth  of  the  bill, 
but  states  some  matter  dehors,  which  destroys  the  effect  of  the 


1  Evans  v.  Harris,  2  V.  &  B.  361,  364; 
Harris  v.  Harris,  3  Hare,  460,  453;  8  Jur. 
978 ;  Mansell  ».  Feeney,  2  J.  &  H.  313. 

2  See  Innes  v.  Evans,  3  Edw.  Ch.  4&4; 
Everett  v.  Watts,  3  Edw.  Ch.  486. 

8  6  Mad.  61;  2  S.  &  S.  277;  see  also 
Yorke  v.  Fry,  iibi  sup. 


4  2  S  &  S  281 

6  5  Sim.  640,  650;  2  M.  &  K.  732,  744; 
C.  P.  Coop.  t.  Brough,  351,  360. 

6  Harland  v.  Emerson,  8  BlighN.  S.  62. 

7  See  2  S.  &  S.  281. 

B  3  M.  &  C.  205, 233, 236 ;  1  Jur.  605. 
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allegation,  and  which,  assuming  the  allegation  to  be  true,  -would  Ca.  XT.  §  i. 

be  a  defence."     "  A  negative  plea,  however,  is  a  mere  traverse  of  *— — y ' 

that  which  constitutes  the  plaintiff's  title.  !N"ow,  to  traverse  that 
which  is  not  alleged  on  the  face  of  the  bill, — to  take  out  of  the  bill 
an  allegation,  and  then  by  plea  to  negative  the  allegation, — is  a 
mode  of  proceeding  which  leaves  the  record  in  a  state  which 
renders  it  impossible  for,  the  Court  afterwards  to  deal  with  it." 
"  Now,  in  point  of  fact,  the  bill  to  which  the  plea  pleads,  contains 
no  allegation  of  promise  at  all ;  and  the  only  way  of  trying  how 
that  would  operate,  is  to  suppose  issue  to  be  taken  on  the  plea ; 
how  would  it  be  to  be  tried  ?  It  would  be  an  issue  taken  on 
the  traverse  only;  on  the  negative  of  that  which  nobody  has 
affirmed."  • 

The  rule  in  Thring  v.  Edgar  is  applicable  only  to  those  facts  Defendant,  if 
which  are  covered  by  the  plea :  and  with  respect  to  collateral  facts,  interrogated, 

•I  r        7  r  ;    must  answer 

or  facts  which  are  stated  m  the  bill,  as  occurring  since  the  title  of  to  collateral 
the  plaintiff  is  alleged  to  have  arisen,  the  defendant  is  bound  to    *° '' 
answer,  if  interrogated,  as  to  them.     In  this  respect,  there  is  no 
distinction  between  negative  pleas,  and  pleas  of  any  other  de- 
scriiation. 

We  now  come  to  the  consideration  of  the  cases  in  which  it  is  Rule,  witli 
necessary  that  a  plea  should  be  accompanied  by  an  answer,  as  to  i^^s™*  t°  *°- 

•'  >^  .  „  ,  .  swermg  as  to 

deeds,  papers,  and  other  documents  in  the  defendant  s  possession,  documents: 
custody,  or  power.^  This  question  is  not  of  so  much  importance 
as  it  formerly  was :  because  it  is  no  longer  necessary  to  file  interrog- 
atories, in  order  to  obtain  a  discovery  of  such  documents ;  ^  and 
the  Court  has  expressed  its  determination  to  discourage,  as  much 
as  possible,  exceptions  for  insufficiency  in  answering  them.°  The 
necessity  for  such  an  answer  must,  generally,  depend  upon  the 
nature  of  the  individual  case ;  so  far,  however,  as  the  subject  is 
susceptible  of  a  reduction  into  rules,  the  following  are  those  by 
which  it  is  regulated.  . 

Where  a  bill  states  a  case  for  the  plaintiff,  and-  interrogatories  where  no  fact 
are  filed,  asking  whether  the  defendant  has  in  his  possession  docu-  l?^^'?;!f,'*3° 
ments,  whereby  the  matters  stated  in  the  bill  would  appear,  and  avoid  the 
the  defendant  pleads  a  pure  affirmative  plea,  not  denying  any  part  ^^^ 
of  the  plaintiff's  case,  he  will  not  be  required,  indeed  ought  not, 
to  answer,  as  to  the  possession  of  the  documents :  because  the 
documents,  being  only  charged  in  the  bill  to  be  of  importance,  as 
proving  the  plaintiff's  case,  which  the  defendant  by  his  plea  does 
not  controvert,  the  production  of  the  documents  would  be  unneces- 

1  See  Story  Eq.  PI.  §  683.  s  Kidger  v.  Worswick,  5  Jur.  N.  S.  37, 

2  Such  discovery  may  be  obtained  on  V.  C.  W. ;  Barnard  v.  Hunter,  1  Jur.  N. 
summons  at  Chambers;  see  15  &  16  Vic.  S.  1065,  V.  C.  W.;  Law  v.  London  Indis- 
c.  86,  §  18;  and  see  joos*.  Chap.  XLII.  putable  Society,  10  Hare.  Ap.  20;  see  also 
Production  of  Documents.  Kead  v.  WoodrooiFe,  24  Beav.  4ai. 


622 


PLEAS. 


Ch.  XV.  §  1 
' . 


Where  facts 
are  stated  or 
charged  in 
the  bill,  to 
avoid  the 
plea. 


Eide  as  to 
documents, 
where  the  bill 


sary.  Thus,  where  defendants  pleaded  the  Statute  of  Limitations, 
but  did  not  answer  an  allegation  in  the  bill,  "  that  they  had  in 
their  possession  books  and  documents  relating  to  the  matters 
aforesaid,  or  some  of  them,"  Sir  Lancelot  Shadwell  V.  C.  held, 
that  an  objection  to  the  plea,  on  the  ground  of  the  omission  of 
such  an  answer,  could  not  be  sustained ;  he  thought,  that  unless 
the  allegation  in  the  bill  had  gone  further,  and  had  averred  that 
by  the  documents,  or  some  of  them,  it  would  appear  that  a  promise 
had  been  given  within  six  years,  the  mere  allegation  that  the  de- 
fendants had  in  their  possession  papers  relating  to  the  matters 
aforesaid,  and  from  which,  if  produced,  the  matters  aforesaid  would 
appear,  was  immaterial :  there  not  being  any  allegation  in  the  bill 
of  any  promise  having  been  made  within  six  years ;  and  that,  con- 
sequently, it  was  not  necessary  for  the  defendants  to  negative  such 
an  allegation,  either  by  averments  in  their  plea,  or  by  answer  in 
support  of  it.^ 

It  is  evident,  from  the  above  case,  that  if  the  bill  had  contained 
any  allegation  of  a  promise  within  six  years,  the  Vice-Chancellor 
would  have  held,  that  the  charge  as  to  the  documents  ought  to 
have  been  answered ;  and  it  may  be  laid  down  as  a  rule,  that 
wherever  the  bill  states  any  facts  which  are  inconsistent  with  the 
defendant's  plea,  or  which  would  take  the  plaintiff's  case  out  of  the 
operation  of  it,  and  interrogatories  are  filed,  asking  whether 
the  defendant  has  in  his  possession  documents  relating  to  the  sub- 
ject-matter of  the  suit,  it  wiU  then  be  necessary  to  accompany  the 
plea  by  a  discovery  of  the  documents  in  the  defendant's  possession  : 
for,  as  the  introduction  of  such  matter  in  the  bill  renders  it  impera^ 
tive  on  the  defendant  to  accompany  his  plea  by  an  answer  as  to  those 
facts,  that  answer,  to  be  complete,  must  extend  to  the  documents 
inquired  after :  because,  as  they  are  alleged  to  relate  to  the  matters 
before  mentioned,  and  the  facts  which  go  to  negative  the  defend- 
ant's plea  are  amongst  those  matters,  it  may  happen  that  the  doc- 
uments in  the  -possession  of  the  defendant  will  afford  important 
evidence,  to  enable  the  plaintiff  to  avoid  the  effect  of  the  plea. 
Thus,  where  a  biU  was  filed  by  persons  claiming  an  estate,  as  heirs 
of  A.,  ex  parte  matema,  and  the  defendant  pleaded  that  another 
person  was  the  heir  of  A.,  ex  parte  paterna,  the  Court  overruled 
the  plea:  because  it  did  not  answer  as  to  a  correspondence,  by 
which  it  was  charged  in  the  bill  that  the  defendant  had  admitted 
the  plaintiff's  title.^ 

Although   the  general  rule  is,  that   an  interrogatory  asking 
whether  the  defendant  has   documents  in  his  possession,  from 


1  MacGregor  v.  East  India  Company, 
2  Sim.  452,  455. 

2  Emerson  v.  Harland,  3  Sim.  490,  492 ; 


see  also  Hardman  ».  EUames,  5  Sim.  640, 
650;  2  M.  &  K.  732,  744;  Harris  i).  Harris, 
3  Hare,  450,  455;  8  Jur.  978. 
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which  the   matters  in  the  bill   stated  would   appear,  must  be    Ch.  XV.  §i. 

answered,  wheneyer  there  are  facts  stated  in  the  bill  which  are  in-   " r 

consistent  with  the  plea,  yet,  it  does  not  apply  to  those  cases  where  misstates  the 
the  bill  misstates  the  effect  of  deeds  which  form  the  substance  of  ^fl^g."^ 
the  plea,  and  are  stated  in  it.  Thus,  where  a  plaintiff  claimed  as 
heiress-at-law  of  a  person  who  had  devised  real  estates  to  various 
persons  in  tail,  with  ultimate  remainder  to  his  own  right  heirs,  and 
alleged,  by  her  bill,  that  the  several  estates  tail  had  been  determined 
by  failure  of  issue,  and  that  no  valid  recovery  had  been  suffered, 
or,  if  it  had,  that  the  property  had  been  so  settled  that  she,  the 
plaintiff,  was  still  entitled  as  right  heir  of  the  original  testator,  and 
that  it  would  so  appear  if  the  defendant  would  produce  the  deeds 
creating  the  tenant  to  the  prcecipe,  and  leading  or  declaring  the 
•  uses  of  the  recovery ;  and  the  defendant  pleaded  the  recovery,  and 
set  forth  the  substance  of  the  deeds  making  the  tenant  to  the 
prcecipe,  and  leading  the  uses  of  the  recovery,  under  which  it  was 
apparent  that  the  plaintiff  had  no  title :  the  plea  was  held,  by  Sir 
John  Leach  V.  C.  to  be  good,  although  not  supported  by  an  an- 
swer as  to  the  deeds,  which  his  Honor  held  to  be  unnecessary,  as  the 
plea  was,  in  fact,  a  direct  denial  of  the  averment,  that  the  estate 
was  so  settled  that  the  plaintiff  was  entitled  to  it.' 

Perhaps  the  best  course  which  a  pleader  can  pursue  in  cases  of  course  to 
this  description  is,  in  general,  to  consider  how  far  any  part  of  the  pursue  in 
matter  alleged  in  the  bill  partakes  of  the  nature  of  a  special  repli- 
cation. K  the  matter  charged  amounts  only  to  a  general  denial 
of  the  facts  pleaded,  the  discovery  is  not  necessary :  because,  then, 
the  documents  sought  form  part  of  the  defendant's  case  only,  and 
when  the  cause  comes  to  be  heard  on  the  truth  of  the  case,  as  put 
in  issue  by  the  plea,  the  plaintiff  (his  case  being  admitted  by  the 
plea)  will  not  require  the  assistance  of  the  documents  in  the  de- 
fendant's possession  to  establish  his  right ;  and  the  defendant  will 
derive  no  benefit  from  his  plea,  unless  he  can  prove  it  to  be  true. 
If,  on  the  contrary,  the  charge  amounts  to  a  special  replication, 
that  is,  to  a  statement  of  facts,  which,  admitting  the  plea  to  be 
true,  goes  to  do  away  with  its  effect,  there  the  documents  required 
may  be  important  to  assist  the  plaintiff  in  making  out  his  own 
case,  namely,  the  facts  alleged  in  derogation  of  the  plea :  in  such 
cases,  therefore,  there  must  be  a  discovery  as  to  those  documents, 
if  required  by  the  plaintiff. 

With  respect  to  negative  pleas,  the  rule  may  be  stated  to  be  in  j{„ig  ^g  j, 
conformity  with  the  principles  before  adverted  to :  namely,  that  documents, 
if  a  plaintiff  indicates,  by  his  interrogatories,  that  he  requires  an  negative 
answer  as  to  documents  alleged  to  be  in  the  defendant's  possession,  P'**^* 

1  Plunkett  V.  Cavendish,  1  E.  &  M.  713,  718. 
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Ch.  XT.  §  1.  in  proof  of  his  title,  the  defendant  must  make  the  discovery  ;  thus, 
' Y '  if  the  interrogatories  ask  whether  the  defendant  has  in  his  posses- 
sion documents  from  which  the  truth  of  the  matters  stated  in  the 
bill  would  appear,  he  must,  if  he  negatives  the  plaintiff's  title  by 
his  plea,  accompany  his  plea  by  an  answer  as  to  those  documents.'' 
The  plaintiff  is  entitled  to  a  discovery  of  them,  in  order  to  enable 
him,  in  the  language  of  Lord  Brougham,  "  to  negative  the  negative 
plea."  ^  When,  on  the  other  hand,  the  interrogatories  ask  whether 
the  documents  are  in  the  possession  of  the  defendant,  but  do  not 
ask  whether  from  such  documents  the  truth  of  the  matters  in  the 
bill  would  appear,  then  it  is  presumed  that,  according  to  the  rule 
in  Thring  v.  Edgar^  they  ought  not  to  be  answered.* 

It  may  be  collected  from  the  preceding  observations,  that  an 
answer  in  support  of  a  plea  is  no  part  of  the  defence.*  The  de-' 
fence  is  the  matter  set  up  by  the  plea ;  the  answer  is  that  evidence 
which  the  plaintiff  has  a  right  to  require  and  to  use,  to  invalidate 
the  defence  made  by  the  plea ;  and  the  plaintiff  is  entitled  to  make 
use  of  it,  not  only  upon  the  hearing  of  the  cause;  upon  the  issue 
raised  by  the  plea,  after  the  plea  shall  have  been  decided  to  be  a 
good  bar  upon  argument,  but  upon  the  argument  of  the  plea  itself, 
before  any  evidence  can  be  given,^  for  the  purpose  of  counterprov- 
ing  the  plea,  by  reading  from  it  any  facts  or  admissions  which  may 
Answer  must  negative  the  matters  pleaded  or  averred  in  the  plea.'  The  answer, 
then,  being  no  part  of  the  defence,  but  only  what  the  plaintiff  has 
a  right  to  require  to  enable  him  to  avoid  that  defence,  it  follows, 
that  it  must  be  frill  and  clear,  otherwise  it  will  not  support  the 
plea:  for  the  Court  will  intend  all  matters  alleged  in  the  bill,  to 
which  the  plaintiff  is  entitled  to  require  an  answer,  to  be  against 
the  pleader,  unless  they  are  fully  and  clearly  denied.'  Thus,  if  a 
bill  is  filed  to  set  aside  a  decree,  or  other  instrument,  on  the  gi-ound 
of  fraud,  and  the  defendant  pleads  the  decree  or  instrument  sought 
to  be  set  aside,  in  bar,  the  defendant  must  answer  the  facts  of  fraud 
alleged,  so  frilly  as  to  leave  no  doubt  on  the  mind  of  the  Court 
that,  upon  that  answer,  if  not  controverted  by  evidence  on  the 
part  of  the  plainti^  the  fact  of  fraud  cannot  be  established.  If  the 
answer  should  not  be  full  in  all  material  points,  the  Court  wiU  pre- 
sume that  the  fact  of  fraud  may  be  capable  of  proof  in  the  point 
not  fully  answered,  and  will,  therefore,  not  deem  the  answer  sufScient 
to  support  the  plea,  and  upon  that  ground  will  overrule  the  plea.' 
Although  an  answer  in  support  of  a  plea  is  required  to  be  full 

1  Mansell  v.  Feeney,  2  J.  &  H.  313.  6  i,a.  Red.  244.  n. 

2  Hardraan  v.  Ellsimes,  2  M.  &  K.  744;  '  Hildyard  v.  dressy,  3  Atk.  303:  Hony 
C.  P.  Coop.  t.  Brough.  360.                                v.  Hony,  1  S.  &  S.  569,  580. 

8  2  S.  &  S.  274,  281.  8  Ld.  Red.  298;  Hildyard  v.  Cressy,  vhi 

<  See,  however,  Rigby ».  Rigby,  15  Sim.  sap. ;  Gordon  v.  Shaw,  i4  Sim.  393. 

90;  10  Jur.  126.  8  Ld.  Red.  244. 
6  Ld.  Red.  244,  n. 
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and  clear,  yet,  if  the  equitable  matters  charged  are  fully  and  clearly    Ch.  XV.  §  2. 

denied,  it  may  be  sufficient  to  support  the  plea,  although  all  the   ' y ' 

circumstances  charged  in  the  bill  may  not  be  precisely  answered.^  After  plea 
In  such  cases,  however,  the  plaintiff  is  not  precluded,  by  the  cir-  piairufl-may 
cumstance  of  the  Court  having  held,  upon  the  argument  of  the  except  to 
plea,  that  the  charges  in  the  bill  are  sufficiently  denied  to  exclude  ' 

intendment  against  the  pleader,  from  afterwards  excepting  to  the 
sufficiency  of  the  answer,  in  any  point  in  which  he  may  think  it 
defective.''  He  may  also  obtain  leave  to  amend  his  bill,  and  there-  or  amend  his 
by  obtain  an  answer  to  any  matter  which  may  not  have  been  so  ^'^' 
extensively  stated  or  interrogated  to  as  the  case  would  warrant, 
or  to  which  he  may  apprehend  ^hat  the  answer,  though  full  in 
terms,  may  have  been,  in  effect,  evasive.' 

The  cases  above  referred  to,  as  those  in  which  the  plea  must  be  of  answering 
accompanied  by  an  answer,  are  those  only  in  which  some  fact  or  '"  s«bsidmm. 
matter  is  stated  or  charged  by  the  bill,  which,  if  true,  would  have 
the  effect  of  overruling  the  plea.  There  are  cases,  however,  in 
which,  even  though  no  equitable  circumstances  are  alleged  in  the 
bill,  to  defeat  the  bar  offered  by  the  plea,  when,  in  fact,  a  pure  plea 
may  be  pleaded,  yet  the  defendant  may  support  his  plea  by  an 
answer,  touching  matters  not  charged  in  the  bill.*  Thus,  in  the 
case  of  a  plea  of  purchase  for  valuable  consideration,  a  defendant 
may  deny  notice  in  his  answer,  as  well  as  in  his  plea :  because,  by 
so  doing,  he  does  not  put  any  thing  in  issue  which  he  would  cover 
by  his  plea  from  being  put  in  issue.'  A  defendant  may  also,  by 
this  means,  put  upon  the  record  any  fact  which  tends  to  corrob- 
orate his  plea,  so  as  to  enable  him  afterwards  to  prove  it.  An  an- 
swer of  this  sort  is  termed  an  answer  in  aid  or  in  subsidium  of  the 
plea ;  °  and  differs  from  what  is  usually  termed  an  answer  in  sup- 
port of  a  plea,  in  being  an  answer  which  the  defendant  is  not 
obliged  to  put  in,  for  the  purpose  of  avoiding  the  effect  of  any 
equitable  ground  which  may  be  alleged  in  the  bill,  for  avoiding  the 
bar  offered  by  the  plea. 


Section  II. —  The  different  Grounds  of  Pleas. 

A  plea  may  be  either  to  the  relief,  or  to  the  discovery,  or  to  both.  Plea  good  to 
If  it  is  a  good  plea  to  the  relief,  it  will  be  also  good  to  the  discov-  to'dfscovery? 

1  76.299;  Walter  v.  Glanville,  5  Bro.  claim  of  the  plaintiff  for  relief.    Bogardus 

P.  C.  ed.  Toml.  555;  S.  C.  nom.  Waters ».  v.  Trinity  Cliuich,  i  Paige,  178, 197. 

Glanville,  Gill).  Rap-  IM.     The  OJily  way  2  LJ.  Red.  299. 

of  testing  the  sufliciericy  of  an  answer  in  8  Ld.  Red.  346. 

support  of  a  plea  is,  to  consider  every  alle-  ^  lb.  2S)9 ;  Beames  on  Pleas,  87 ;  Forbes 

giitiiin  in  the  bill  which  is  not  sufBciently  «.  Skelton,  8  Sim.  335,  345;  IJur.  117. 

denied  by  the  answer,  as  true;  and  then  6  For.  Rom.  68. 

to  inquire,  whether  these  facts  being  ad-  6  Jbid. 
mitted,  the  plea  is  a  sufficient  bar  to  the 

VOL.  I.  40 
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Ch.  XV.  §  2.  ery,^  in  the  same  manner  that  a  demurrer  which  is  valid  as  to  the 
'— — Y '  relief  prayed,  is,  as  has  heen  already  mentioned,  good  to  the  dis- 
covery sought  by  the  bill.^  In  James,  \.  Sadgrove,'  the  question 
was  raised  whether  a  defendant,  pleading  to  the  relief,  could  never- 
theless give  the  discovery  sought  by  the  bill,  without  overruling 
his  plea;  and  Sir  John  Leach  V.  C.  said.:  "Admitting  that  a  de- 
fendant may,  at  his  pleasure,  answer  the  whole  bill,  though  he 
pleads  to  the  relief,  it  does  not  follow  from  thence  that  he  may 
plead  to  the  rehef  and  part  of  the  discovery  only,  and  at  his  pleas- 
ure, answer  the  rest  of  the  bill :  such  a  partial  answer  can  serve  no 
useful  purpose,  and  the  rule  applies  here,  that  he  who  submits  to 
answer  at  all,  must  answer  fully ; "  unless  in  those  cases  in  which, 
as  will  be  hereafter  shown,  he  may  protect  himself  from  such  dis- 
covery by  plea  to  the  discovery. 

Pleas  in  Equity,  to  the  relief  prayed  by  the  bill,  have  usually 
been  ranged  under  the  heads  of  pleas:  To  the  jurisdiction ;  To  the 
person  of  the  plaintiff  or  defendant ;  and.  In  bar  of  the  suit.  This 
arrangement  is  the  one  recognized  by  Lord  Redesdale,  and  Sir 
George  Cooper : '  but  the  learned  author  of  the  "  Treatise  on  the 
Elements  of  Pleas  in  Equity  "  has  added  another  head  of  plea  to 
those  before  enumerated ;  namely,  pleas  to  the  bill.  It  appears  to 
be  the  opinion  of  Mr.  Beames,  that  pleas  in  Equity  are  primarily 
divisible  into :  pleas  in  abatement,  and  pleas  in  bar.  He  observes, 
that,  "  in  a  work  on  pleading  at  Law,  pleas  are  thus  described : 
'Pleas  are  of  two  sorts  —  in  abatement  and  in  bar:  the  former 
question  the  propriety  of  the  remedy,  or  legal  sufficiency  of  the 
process,  rather  than  deny  the  cause  of  action ;  the  latter  dispute 
the  very  cause  of  action  itself;'  and  that  it  is  impossible  to  read 
this  passage  without  perceiving  how  perfectly  applicable  it  is  to 
pleas  in  Equity,  and  how  strongly  appropriate,  as  marking  the  dis- 
tinction between  pleas  to  the  jurisdiction,  to  the  person,  and  the 
bill,  and  pleas  in  bar :  the  three  former  classes,  whUe  they  question 
the  propriety  of  the  particular  remedy  or  of  the  suit,  tacitly  con- 
cede the  existence  of  a  cause  of  suit;  but  the  latter  dispute  the 
very  cause  of  suit  itself."  ^  It  is,  however,  to  be  observed,  that  it 
nowhere  appears  that  any  practical  consequence  results,  in  Equity, 
from  the  distinction  between  pleas  in  abatement  and  pleas  in  bar.' 


1  See  Story  Eq.  PI.  §  812;  Chapin  «. 
Coleman,  11  Pick.  337.  A  plea  may  be 
bad  as  to  the  relief,  but  good  as  to  the 
discovery.  United  States  of  America  ». 
McRae,  L.  R.  3  Ch.  Ap.  79.  Where  the 
defendant  wishes  to  avoid  a  full  discovery, 
on  the  ground  that  there  is  a  fact  which 
defeats  the  plaintiff's  equity,  he  must  allege 
such  fact  by  plea.  Weisman  v.  Heron 
Mining  Co.,  4  Jones  Eg.  (N.  C.)  112. 

2  Ante,  p.  648 ;  but  in  order  that  a  plea 
may  be  good  to  the  diaooverj',  it  must  not 


be  in  terms  confined  to  the  relief.  King  v. 
Heming,  9  Sim.  59. 

s  1  S.  &  S.  4,  6. 

*  Ld.  Red.  219;  Coop.  Eq.  PI.  286. 

s  Beames  on  Pleas,  58. 

8  It  is  stated,  in  Merrewether  v.  Mellish, 
13  Ves.  435,  487,  that  Lord  Thurlow  said 
he  did  not  know  what  a  plea  in  abatement 
in  Equity  was.  This  observation,  how- 
ever, must  have  been  made  by  his  Lord- 
ship with  reference  to  the  practical  results 
of  such  a  distinction;  for  the  use  of  the 
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In  the  following  observations,  therefore,  the  distinction  of  pleas  Ch.  xv.  §  2. 
into  pleas  in  abatement  and  pleas  in  bar  will  not  be  further  noticed,  '~  >'  ~' 
but  the  different  grounds  of  pleas  will  be  offered  to  the  considera- 
tion of  the  reader  according  to  the  above-mentioned  arrangement.^ 
Before  we  proceed,  however,  to  a  more  minute  discussion  of  pleas, 
according  to  the  above  distribution,  it  will  assist  the  reader  to 
point  out  in  what  respect  pleas  of  each  class  differ  from  those  of 
the  other  classes,  and  this  will  be  done  as  briefly  as  possible,  in  the 
words  of  the  learned  writer  himself: — 

I.  Those  pleas  which  are  commonly  termed  pleas  to  the  juris-  pieas  to  the 
diction,  do  not  proceed  the  length  of  disputing  the  right  of  the  jurisdiction, 
plaintiff  in  the  subject  of  the  suiDj  nor  allege  any  disability  on  the 

part  of  the  plaintiff  to  prosecute  the  suit ;  but  simply  assert  that 
the  Court  of  Chancery  is  not  the  proper  Court  to  take  cognizance 
of  those  rights.^ 

II.  Pleas  to  the  person  do  not  dispute  the  validity  of  the  rights  pieas  to  the 
which  are  made  the  subject  of  the  suit,  or  deny  that  the  Court  has  P^"^^""- 
jurisdiction  over  them  ; '  but  they  assert  that  the  plaintiff  is  inca^ 
pacitated  to  sue,  or  that  the  defendant  is  not  the  person  who  ought 

to  be  sued. 

III.  Those  pleas  in  Equity,  also,  which  Mr.  Beames  distinguishes  pieaa  to  the 
as  pleas  to  the  bill,  "  do  not  dispute  the  validity  of  the  right  made  ^'^' 

the  subject  of  the  suit,"  nor  contend  that  generally  the  Court  has 
not  jurisdiction  over  it,  nor  do  they  allege  that  the  plaintiff  is 
under  any  disability  to  sue,  or  that  the  defendant  ought  not  to  be 
sued ;  but  they  assert  that  the  suit,  as  it  appears  on  the  record,  is 
defective  to  answer  the  purpose  of  complete  justice,  or  ought  not, 
for  some  other  reason,  to  proceed.* 

IV.  Pleas  in  bar  may  be  distinguished  frqm  all  other  pleas,  as  pieas  in  bar. 
they  admit  the  jurisdiction  of  the  Court,  and  do  not  dispute  the 

ability  of  the  plaintiff  to  sue,  and  the  liability  of  the  defendant 
to  be  sued,  and  tacitly  concede  that  there  are  none  of  those  objec- 
tions to  the  suit  which  constitute  the  grounds  of  pleas  to  the  bill  i 
but  yet  they  allege  matter,  which,  if  true,  destroys  the  claim  made 
by  the  suit,  and,  by  showing  that  the  right  made  the  subject  of  the 
suit  has  no  existence,  or  that  it  is  vested  in  the  defendant,  they 
put  an  end  to  all  litigation  respecting  it.* 

Having  thus  stated  the  leading  distinctions  between  the  different 
classes  of  pleas  above  pointed  out,  we  shall  proceed  to  consider 
the  particular  pleas  to  relief  under  each  head. 

term  "  plea  in  abatement,"  as  distinguished  1  And  see  Story  Eq.  Pl.  §  705. 

from  a  plea  in  bar,  occurs  in  the  Practical  2  Beames  on  Pleas,  55 ;  Story,  Eq.  PI. 

Register,  326,  ed.  Wyatt,  and  many  other       §  706. 

books,  and  has  been  repeatedly  used  in  the  3  Beames,  56;  Story,  Eq.  PI.  §  706. 

same  manner  by  Lord  Thurlow  himself;  •■  "  --   —  „     „.   .  ^. 

see  Newman  «.  Wallis,  2  Bro.  C.  C.  143; 

Gun  V.  Prior,  1  Cox,  198;  2  Dick.  657;  see 

also  Beames  on  Pleas,  58,  notis. 


«  x>eaiuc»,  00;   OLory,  Jiq.  ri.  8  luo. 
i  Beames,  59,  60;  Story,  Eq.  PI.  §  705.' 
6  Beames,  62;  Story,  Eq.  PI.  §  706.      ' 
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PLEAS. 


Ch.  XT.  §  2. 


I.  Pleas  to  the 
jnrisdiction. 


1.  That  the 
subject  of  suit 
is  not  within 
the  jurisdic- 
tion of  a 
Court  of 
Equity. 


2.  That  the 
Court  of 
Chancery  is 
not  the  proper 
tiibunal : 


I.  Pleas  to  the  jurisdiction,  as  we  have  seen,  do  not  dispute  the 
rights  of  the  plaintiff  in  the  subject  of  the  suit,  but  simply  assert, 
either :  1.  That  they  are  not  fit  objects  of  cognizance  in  a  Court 
of  Equity ;  or,  2.  That  the  Court  of  Chancery  is  not  the  proper 
Court  to  take  cognizance  of  those  rights.  That  these  are  the  only 
grounds  of  plea  which  can  be  put  in  to  the  jurisdiction  seems  to  be 
generally  admitted  :  for  it  is  clear,  that  a  plea  that  the  subject  of 
the  suit  is  not  cognizable  in  any  municipal  Court  of  justice  what- 
ever, could  not  prevail ;  because  such  a  plea  would  amount  to 
nothing  more  than  that  the  subject  of  the  suit  is  one  upon  which 
no  action  or  suit  can  be  maintained,  which  is,  in  effect,  a  plea  in 
bar ;  not  a  plea  to  the  jurisdiction  of  a  particular  Court,  but  of  all 
Courts :  which  would  be  absurd,  and  repugnant  in  terms.'' 

1.  The  generality  of  cases  in  which  a  Court  of  Equity  has  no 
jmisdiction,  cannot  easily  be  so  disguised  in  a  bill  as  to  avoid  a 
demurrer;  but  there  may  be  instances  to  the  contrary;  and  in 
such  cases,  a  plea  of  the  matter  necessary  to  show  that  a  Court  of 
Equity  has  no  jurisdiction,  will  hold.^  Thus,  where  a  bill  was 
filed  to  restrain  the  setting  up  outstanding  terms  in  bar  to  an 
action  of  ejectment,  a  plea  that  there  were  no  outstanding  terms 
was  allowed ; "  and  so,  it  is  presumed,  if  the  jurisdiction  were 
attempted  to  be  founded  on  the  loss  of  an  instrument,  a  plea 
showing  the  existence  of  the  instrument,  and  that  it  is  in  the 
power  of  the  plaintiff  to  obtain  the  production  of  it,  would  be 
admissible.* 

2.  A  plea  that  the  Court  of  Chanceiy  is  not  the  proper  Court 
to  have  cognizance  of  the  plaintiff's  case,  arises  principally  where 
the  suit  is  for  land  within  a  county  palatine ;  ^  or  where  the 
defendant  claims  the  privileges  of  an  university ;  *  or  other  par- 
ticular jurisdiction,  such  as  that  of  the  Benchers  of  the  Inns  of 
Court.'     Of  this  description,  also,  is  a  plea  that  the  defendant 


1  Nabob  of  Arcot  «.  East  India  Com- 
pany, 3  Bro.  C.  C.  292,  301;  S.  C.  mm. 
Niibob  of  the  Carnatic  v.  pjast  India  Com- 
pany, IVes.  J.  371,  388;  Story,  Eq.  PI. 
§  711.  In  case  of  a  bill  brought  in  a  Court 
of  Equity  of  a  limited  jurisdiction,  as  to 
persons,  or  as  to  subject-matter,  if  the 
bill  should  allege  all  the  necessary  facts 
to  establi.-h  and  support  that  jurisdiction, 
the  defendant  may  also  negative  the  exist- 
ence of  those  facts  by  a  plea  to  the  juris- 
diction. Story  Eq.  PI.  §  720.  If,  in  the 
Courts  .of  the  Uiiited  States,  there  are  dis- 
tinct nverments  of  the  citizenship  of  the 
plaintiff,  and  of  that  of,  the  delendant, 
upon  the  record,  so  that  upon  the  face  of 
the  bill  the  jurisdiction  attaches,  the  de- 
fendant, if  he  means  to  contest  tiie  alleged 
citizenship,  must  do  it  bv  a  plea  to  the 
jurisdiction;  lor  he  is  not  at  liberty  to  put 
the  citizenship  in  issue  by  a  general  an- 
swer; as  such  an  answer  admits  the  juris- 


diction of  the  Court  to  inquire  into  the 
general  merits  of  the  suit,  and  put  them 
in  issue.  Story  Eq.  PI.  §  721 ;  Livingston 
V.  Story,  11  Peters,  351,  393;  Dodge  v. 
Perkins,  4  Mason,  435;  see  Bank  of  Bel- 
lows Falls  V.  Rut.  &  Bur.  B.R.  Co.,  28  Vt. 
470. 

2  Ld.  Red.  222. 

8  Armitage «.  Wadsworth,  1  Mad.  189, 
195;  Dawson  v.  Pilling,  16  Sim.  203,  209; 
12  Jur.  388. 

*  Ld.  Red.  222. 

6  lb.  223;  see  ante,  p.  554. 

6  Ld.  Red.  224;  see  Temple  ».  Foster, 
Gary,  65;  Cotton  v.  Manering,  ib.  73; 
Draper!).  Crowther,  2  Vent.  862;  Stephens 
V.  Berrv,  1  Vern.  212;  Pratt ».  Taylor,  1 
Cha.  Ca.  237;  Anon.,  ib.  258. 

7  Cunningham  v.  Wegg,  2  Bro.  C.  C. 
241.  For  the  plea  in  that  case,  see  Beames 
on  Pleas,  324. 
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is  an  officer  of  another  Court  of  competent  jurisdiction,  and,  there- 
fore not  to  be  drawn  from  his  duties  in  that  Court  for  the  purpose 
of  defending  a  suit  in  another.^ 

It  is  a  rule,  that  the  Court  of  Chancery  being  a  superior  Court 
of  general  jurisdiction,  nothing  shall  be  intended  to  be  out  of  its 
jurisdiction  which  is  not  shown  to  be  so.^  It  is  requisite,  there- 
fore, in  a  plea  to  the  jurisdiction  of  the  Court,  both  to  allege  that 
the  Court  has  not  jurisdiction,  and  to  show  by  what  means  it  is 
deprived  of  it.'  It  is  likewise  necessary  to  show  what  Court 
has  jurisdiction ;  *  and  if  the  plea  omits  to  set  forth  these  par- 
ticulars, it  is  bad  in  point  of  form.° 

It  is  also  a  rule,  that  a  plea  to  the  jurisdiction  must  show  that 
the  particular  jurisdiction,  alle^d  to  be  entitled  to  the  exclusive 
cognizance  of  the  suit,  is  able  to  give  a  complete  remedy.^  A 
plea,  therefore,  of  privilege  of  the  University  of  Oxford,  to  a  bill 
for  specific  performance  of  an  agreement,  touching  lands  in 
Middlesex,  was  overruled  :  because  the  University  could  not  give 
complete  relief.'  It  is  to  be  observed  also,  that  if  a  suit  be  insti- 
tuted against  different  persons,  some  of  whom  are  privileged, 
and  some  not,*  or  if  one  or  more  of  the  defendants  are  not  amena- 
ble to  the  particular  jurisdiction,'  a  plea  will  not  hold;'"  and  so, 
if  there  is  a  particular  jurisdiction,  and  yet  the  parties  to  litigate 
any  question  are  both  resident  within  the  jurisdiction  of  the  Court 
of  Chancery :  as  upon  a  bill  concerning  a  mortgage  of  the  Isle  of 
Sark,  both  mortgagee  and  mortgagor  residing  in  England:  the 
Court  of  Chancery  will  hold  jurisdiction  of  the  cause :  for  a  Court 
of  Equity  agit  in  personam,  and  may  give  effect  to  its  decree  by 
constraining  the  person  or  property  of  the  defendant  till  he  per- 
form it.^' 

It  is  said,  that  one  plea  only  will  be  admitted  to  the  jurisdic- 
tion, and  that,  therefore,  if  the  defendant  plead  such  a  plea  as  is 
not  sufficient  in  its  nature,  or  plead  the  matter  insufficiently,  he 
will  be  put  to  answer.^^ 


1  See  Gibson  ®.  Whitacre,  2  Vern.  83. 

2  Ld.  Red.  224;  Earl  of  Derby  v.  Duke 
of  Athol,  1  Ves.  S.  204;  2  Ves.  S.  357. 

s  Ld.  Efed.  224;  Nabob  of  Arcoti).  East 
India  Company,  3  Bro.  C.  C.  292,  301 ;  S. 
C.  noni.  Nabob  of  tlie  Carnatic  e.  East 
India  Company,  1  Vee.  J.  371,  388. 

*  Ld.  Red.  224;  Strode  ».  Little,  1  Vern. 
59;  Earl  of  Derby  J).  Dulieof  Athol,  1  Ves. 
S.  203;  1  Dick.  129;  and  see  Moor  v. 
Somerset,  Nels.  51. 

6  Ld.  Red.  224;  Foster  v.  Vassal!,  8 
Atk.  587 ;  Nabob  of  Arcot  v.  East  India 
Companv,  nU  sup. 

6  Ld.  Red.  224 ;  Newdigate  v.  Johnson,  2 
Cha.  Ca.  170:  Wilkins  v.  Shalcroft,  22 
Vin.  Ab.  10;  Green  i>.  Eutherfurth,  1  Ves. 
S.  463,  471. 


Ch.  XV.  §  2. 


Must  show 
why  that 
Court  has  not 
jurisdiction, 


and  what 
other  Court 
has  juris- 
diction, 

and  that  it 
can  give 
complete 
remedy. 


Only  one 
plea  to  the 
jurisdiction 
admitted. 


'  Draper  u.  Crowther,   2   Vent.    362; 
Stephens  v.  Berry,  1  Vern.  212. 

8  White  ».  Lowgher,  Gary,  56;  22  Vin. 
Ab.  9 ;  Fanshaw  u.  Fanshaw,  1  Vera  246. 

8  Grigg's  case,  Hutton,  59;  4  Inst.  213; 
Hilton  V.  Lawson,  Gary,  48. 

W  Ld.  Red.  226;  Hendrick  u.  Wood,  9 
W.  R.  688,  V.  C.  W.;  Central  Georgian 
Railroad  Companv  v.  Mitchell,  13  W.  R. 
428,  V.  C.  W.;  2"H.  &  M.  462;  11  Jur. 
N.  S.  258. 

11  Ld.  Red.  225;  Toller  v.  Carteret,  2 
Vern.  494;  see  also  Earl  of  Dfrbyi).  Duke 
of  Athol,  uhi  sup.;  Lurd  Craiistown  v. 
Johnston,  3  Ves.  170,  182;  and  see  Norris 
V.  Chamlires,  29  Beiiv.  246;  7  Jur.  N.  S. 
59;  ib.  689,  L.  C;  3  De  G.,  F.  &  J.  583. 

12  Wyatt's  P.  B.  325. 
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Ch.  XV.  §  2. 


Objection  to 
jurisdiction 
must  be  taken 
either  by 
Semurrer  or 
plea. 

II.  Pleas  to 
the  person: 


1.  Of  the 
plaintiff. 


We  have  before  seen,  that  an  objection  on  the  ground  of  juris- 
diction must  be  taken  either  by  demurrer  or  plea,  before  answer : 
otherwise,  the  Court  will  entertain  the  suit,  although  the  defend-, 
ant  may  object  to  it  at  the  hearing,  unless  it  is  in  a  case  in  which 
no  circumstance  whatever  can  give  the  Court  jxmsdiction.^ 

II.  Pleas  to  the  person,  like  pleas  to  the  jurisdiction,  do  not 
necessarily  dispute  the  vaHdity  of  the  rights  which  are  made  the 
subject  of  the  suit,  but  object  to  the  plaintiff's  ability  to  sue,  or 
the  defendant's  liability  to  be  sued,  respecting  them.^  They  are 
generally  divided  into  such  as  regard  the  person  of  the  plaintiff, 
and  such  as  regard  the  person  of  the  defendant. 

1.  Of  the  former  kind  are  pleas  of:  Alienage;*  Outlawry; 
Attainder;  Infancy;  Coverture ;  Idiotcy  or  lunacy ;  Bankruptcy; * 
to  which  may  be  added.  Pleas  that  the  plaintiff  does  not  sustain 
the  character  he  assumes.^  All  the  above  grounds  of  objection  to 
the  person  of  the  plaintifl^  except  the  last,  have  been  before  dis- 
cussed." With  respect  to  the  last,  it  is  to  be  observed,  that  the 
plea  may  either  deny  the  existence  of  the  person  in  whose  behalf 
the  bill  has  been  exhibited,  or  of  the  character  in  which  the  plain- 
tiff affects  to  sue ;  or  it  may  show  that,  for  some  reason  not  dis- 
closed in  the  biU,  the  title  under  which  the  plaintiff  claims  never 
vested  in  him.'  Thus,  a  plea  may  show,  that  the  alleged  plaintiff, 
or  one  of  several  plaintiffs,  is  a  fictitious  person ; '  or  was  dead  at 
the  time  of  commencing  the  suit.'  So,  if  a  plaintiff  files  a  bUl 
stating  himself  to  sue  as  administrator  or  executor,  a  plea  that  he 
is  not  administrator  or  executor  will  be  good.^°  Where  a  plaintiff 
entitled  himself  as  administrator,  and  the  defendant  pleaded  that 
the  supposed  intestate  was  living,  the  plea  was  allowed."  A  plea 
that  the  plaintiff  is  not  heir  to  the  person  under  whom  he  claims 
as  heir,  has  also,  as  we  have  seen,  been  considered  a  good  plea.^^ 


1  Afite,  p.  555. 

2  Beames  on  Pleas,  99;  Story  Eq.  PI. 
§722. 

"  A  plea  of  "  alien  enemy  "  is  sufficient- 
ly answered  by  a  treaty  of  peace  made 
after  it  was  filed ;  and  there  is  no  need  for 
the  plaintiff  to  reply  that  fact;  the  Courtis 
bound  to  notice  it  ex  officio.  Johnson  v. 
Harrison,  Litt.  Sel.  Gas.  226. 

4  The  objection  that  the  plaintiff  is  bank- 
rupt, and  his  assignee  not  a  party,  should 
be  taken  in  limine  by  way  of  plea,  and 
cannot  be  insisted  on  to  avoid  exceptions 
taken  by  the  plaintiff  to  theanswer.  Kit- 
tredge  v.  Claremont  Bank,  3  Story,  691. 

6  Story  Eq.  PI.  §  722  et  sea. 

f  .^nie,  Chap,  in..  Suits  by  Fersom  under 
Disability.  For  forms  of  pleas  of  alien 
enemy,  see  Beames  on  Pleas,  329 ;  2  Van 
Hey.  94 ;  and  of  outlawry|,  and  bankruptcy, 
and  of  plaintiff  not  sustaining  his  assumed 
character,  ib.  96,  104,  106. 

'  Story  Eq.  PI.  §  727. 


8  Coop.  Eq.  PI.  249;  Com.  Dig.  Abate- 
ment. E.  16;  Bac.  Ab.  Abatement,  F.;  1 
Wils.  302;  Gilb.  C.  P.  248;  Chitty  on  PI. 
464.  ' 

9  Coop.  Eq.  PI.  249;  Bao.  Ab.  Abate- 
ment, L.;  Com.  Dig.  Abatement,  E.  17; 
1  Chitty  on  PI.  464. 

1"  Winn  V.  Fletcher,  1  Vern.  478 :  Simons 
V.  Milman,  2  Sim.  241.  Such  a  plea,  how- 
ever, is  untenable,  if  the  plaintiff  take  out 
letters  of  administration  before  the  hearing ; 
Horner  v.  Homer,  23  L.  J.  Ch.  10,  V.  C. 
K. ;  see  also  ante,  p.  318. 

11  Ord  V.  Huddleston,  2  Dick.  510,  512; 
cited  1  Cox,  198. 

12  Ante,  pp.  604, 609 ;  see  Bourke  v.  Kelly, 
1  Hogan,  172 ;  Gleason  v  Cook,  1  Hogan, 
297;  Story  Eq.  PI.  §  727.  Formerly,  it 
was  doubted  whether  it  was  not  necessary, 
in  such  cases,  to  state  in  the  plea  who  was 
the  heir-at-law  ;  but  now  it  seems  that 
such  a  statement  is  unnecessaiT.  Jones  v. 
Davis,  16  Ves.  262,  264,  266. 
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In  like  manner,  a  plea  that  the'  plaintiff  is  not  a  partner,  has  been 
allowed  to  a  bill  filed  by  a  person  claiming  in  that  character.^ 
Upon  the  same  principle,  if,  fi"om  any  circumstance  not  stated  in 
the  bill,  it  can  be  shown  that  nothing  ever  vested  in  the  plaintiff, 
•  or  that  the  title  which  the  plaintiff  had  has  been  transferred  to 
another,  the  defendant  may  show  the  circumstance  by  way  of 
plea. 

2.  Pleas  to  the  person  of  the  defendant  are  more  limited  than 
those  to  the  person  of  the  plaintiff:  for  it  is  a  rule  at  Law,  that 
persons  who  are  disabled  to  sue,  cannot  plead  their  own  disabili- 
ties, when  they  are  themselves  sued.^  This  rule  is  equally  appli- 
cable to  proceedings  in  Courts  of  Equity,  in  all  cases  where  the 
suit  seeks  to  compel  the  performance  of  a  duty  by  the  defendant. 

It  will  not,  however,  apply  to  cases  where  the  proceeding  is  in 
rem,  and  the  disability  is  of  such  a  nature  that,  besides  the  per- 
sonal disqualification  which  it  imposes,  the  interest  in  the  defend- 
ant's property  which  is  the  subject  of  the  suit  has  become  vested 
in  another.'  Upon  this  piinciple,  it  is  presumed  that  persons  out- 
lawed or  attainted  of  treason  or  felony  may  state  their  outlawry 
or  attainder  to  the  Court  by  way  of  plea,  for  the  purpose  of  show- 
ing that  whatever  interest  they  had  in  the  property  is  vested  in  the 
Crown ;  *  in  the  same  manner  that  bankrupts  may,  if  sued  respect- 
ing property  which  has  become  vested  in  their  assignees,  plead 
their  bankruptcy,  whether  it  happened  before  or  after  the  bill  was 
filed,  in  abatement  of  the  suit.^  In  fact,  such  a  plea  amounts  to 
no  more  than  a  plea  of  want  of  interest  in  the  subject-matter  of 
the  bill. 

The  rule,  that  a  person  who  is  under  disability  cannot  plead  his 
own  disqualification,  will  not  extend  to  cases  where  the  disquali- 
fication is  only  partial ;  thus,  it  seems  that  a  woman,  sued  as  a 
feme  sole,  may  plead  that  she  is  covert.^ 

A  defendant  may  also  plead  that  he  is  not  the  person  he  is 
alleged  to  be,  or  does  not  sustain  the  character  he  is  stated  to 
bear :  such  as  heir,  executor,  or  administrator.'  He  may  likewise 
show,  that  he  is  not  sole  heir,  executor,  or  administrator,  and  that 
others  are  joined  with  him  in  those  capacities;*  such  a  plea,  how- 
ever, partakes  more  of  the  nature  of  a  plea  for  want  of  parties  than 


Ch.  XV.  §  2. 


1  Ante,  pp.  605,  620. 

2  Beames  on  Pleas,  122 ;  Storjr  Eq.  PI. 
§§  722,  727. 

"  Turner  v.  Robinson,  1  S.  &  S.  8. 

*  Ante,  p.  156. 

6  Turner  ».  Robinson,  «bi  sup. ;  see  also 
Turner  B.  Nicholls,  16  Sim.  665;  13  Jur. 
293;  Lane  V.  Smith,  14  Beav.  49;  15  Jur. 
735;  ante,  p.  158.  A  similar  rule  applied, 
In  the  case  of  insolvent  debtors ;  see  Story 
Eq.  PI.  §  732. 


6  Beames  on  Pleas,  130;  Stoiy  Eq.  PI. 
§782. 

7  Ibid.;  Ld.  Red.  234;  Cooke  v.  Git- 
tings,  21  Beav.  497;  and  see  Jones  v.  Wil- 
liams, 10  Jur.  N.  S.  1068;  13  W.  R.  1,  V. 
C.  S.;  Hinde  v.  Skelton,  2  H.  &  M.  690; 
Tempest  v.  Lord  Camoj's,  1  W.  N.  16;  14 
W.  R.  327,  M.  R.;  Story  Eq.  PI.  §  732. 
For  forms  of  such  plea,  see  2  ¥  an  Hey.  95. 

8  Beames  on  Pleas,  130. 
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Not  proper, 
where  de- 
fendant may 
disclaim. 

III.  Pleas  to 
the  bin: 


1.  Plea  of 

another  suit 
depending, 
for  same 
matter: 


Whole  effect 
of  second  suit 
must  be 
attainable 
in  first. 


of  a  plea  to  the  person.  He  may  also  plead  the  disability  of  a  co- 
defendant.^ 

If  a  defendant  has  not  that  interest  in  the  subject  of  a  suit 
which  can  make  him  Uable  to  the  demands  of  the  plaintiff,  and 
the  bill,  alleging  that  he  has  or  claims  an  interest,  avoids  a  de- 
murrer, he  may  plead  the  matter  necessary  to  show  that  he  has  no 
interest.'^  Thus,  where  a  witness  to  a  will  was  made  a  defendant 
to  a  bUl,  brought  by  an  heir-at-law  to  discover  the  circumstances 
attending  the  execution,  and  the  bill  contained  a  charge  of  pre- 
tence of  interest  by  the  defendant:  though  a  demurrer  for  want  of 
interest  was  overruled,  because  it  admitted  the  truth  of  the  charge 
to  the  contrary  in  the  bill,  yet  the  Court  expressed  an  opinion 
that  the  defence  might  have  been  made  by  plea.' 

It  is  to  be  observed,  that  a  plea  of  want  of  interest  in  the  de- 
fendant is  proper  only  where  the  case  is  such  that  he  cannot  satisfy 
the  suit  by  general  disclaimer.* 

III.  It  has  been  already  stated,^  that  the  object  of  pleas  to 
the  bill  is  to  show  that,  although  the  plaintiff  may  be  entitled  to 
the  relief  he  asks  against  the  defendant,  he  is  not  entitled  to  have 
it  in  that  suit;  or  that  the  bill,  as  framed,  is  insufficient  to  answer 
the  object.'' 

1.  Where  a  bill  seeks  relief,  a;  defendant  may  plead  that 
there  is  another  suit  already  depending,  in  this  or  in  another 
Court  of  Equity,  for  the  same  matter.'  This  plea  corresponds 
with  the  exceptio  litis  pendentis  of  the  civilians,  and  is  analo- 
gous to  the  plea,  at  Common  Law,  that  there  is  another  action 
depending.* 

But,  although  it  is  necessary  that  the  first  suit  should  be  for  the 
same  matter  as  the  second,  the  second  suit  need  not  be  for  the 
whole  matter  embraced  by  the  first;'   it  is,  however,  requisite 


1  Sergrove  v.  Mayhew,  2  M'N.  &  G.  97, 
99;  14  Jur.  158. 

2  Ld.  Reil.  235. 

'  Plummer  v.  May,  1  Ves.  S.  426 ;  see 
also  Cartwright  v.  Hately,  3  Bro.  C.  C.  238 ; 
1  Ves.  J.  292;  Story  Eq.  PI.  §  734. 

*■  Ld.  Red.  235;  see  post,  Chap.  XVI., 
Disclaimers. 

«  Ante,  p.  627. 

«  Sf  e  Story  Eq.  PI.  §  735. 

7  Ld.  Red.  246;  Coop.  Eq.  PI.  272; 
Beames  on  Pleas,  134 ;  Ord.  XIV.  6, 7 ;  see 
also  Long  v.  Utorie,  9  Hare,  542;  16  Jnr. 
349;  Way  v.  Bragaw,  1  C.  E.  Green  (N. 
J.),  213;  see  Johnson  v.  Bower,  4  Hen.  & 
M.  487;  Curd«.  Lewis,  1  Diina,  352;  Cum- 
mins V.  Bennet,  8  Paige,  79;  Story  Eq.  PI. 
§  737 ;  Matthews  v.  Roberts,  1  Green  Ch. 
338;  Cleveland,  &c.,  R.R.  Co.  v.  City  of 
Erie,  27  Penn.  St.  380;  Simpsons.  Brew- 
ster, 9  Paige.  245 ;  Brice  v.  Mallett,  2  Hay  w. 
244.     The  defendant  may  content  himself 


with  stating  the  pendency  and  object  of 
the  former  suit,  and  averring  that  the  pres- 
ent suit  was  brought  for  the  same  matters ; 
Beames  on  Pleas,  330;  Eq.  Drafts.  658; 
post.  Vol.  HI. ;  or  he  may  omit  the  averment 
thiit  the  suits  are  for  the  same  subject- 
matter,  provided  he  states  facts  sufficient 
to  slio  w  thut  thev  are  f o.    Flagg  v.  Bonnel, 

2  Stockt.  (N.  J.)  82;  Davison  v.  John- 
son, 1  C.  E.  Green  (N.  J.),  114.  A  plea 
of  another  suit  pending  should  be  taken 
before  the  hearing,  and  it  can  only  be  a 
good  objection,  when  the  first  suit  is  be- 
tween all  the  same  parties,  sind  a  full  decree 
can  be  therein  had.     Kartell  v.  Van  Buren , 

3  Edw.  Ch.  20 ;  see  post,  p.  635.  For  form 
of  such  pleas,  see  2  Van  Hey.  117 ;  Beames 

-  on  Pleas,  330. 

8  Beames  on  Pleas,  134;  Coop.  Eq.  PI. 
272;  Story  Eq.  PI.  §736. 

9  iMoor  V.  Welsh  Copper  Company,  1  Eq. 
Ca.  Ab.  89,  pi.  14.    The  plaintiff  in  a  bill  in 
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that  tte  whole  effect  of  the  second  suit  should  be  attainable  in  the  Ch.  xv.  §  2. 

first ;  ^  and  if  it  appears  upon  the  face  of  the  plea  that  this  is   " y ' 

not  the  case,  the  Court  will  at  once  overrule  it.^  It  sometimes, 
however,  happens,  that  the  second  bill  embraces  the  whole  subject 
in  dispute  more  completely  than  the  first :  in  such  cases,  the 
practice  appears  to  be  to  dismiss  the  first  bill  with  costs,  and  to 
direct  the  defendants  in  the  second  cause  to  answer,  upon  being 
paid  the  costs  of  a  plea  allowed,  which  puts  the  case  upon  the 
second  bill  in  the  same  situation  that  it  would  have  been  in  if  the 
first  bill  had  been  dismissed  before  the  filing  of  the  second.^ 

A  plea  of  another  suit  depending  will  be  good,  whether  the  Not  good, 
other  suit  be  in  this  or  any  other  Court  of  Equity  in  England.*  ^olhe™ 
It  will  not  however,  be  a  good  ;^ea,  if  it  is  depending  in  a  Court  country; 
in  another  country ;  ^  therefore,  such  a  plea  will  not  prevail  where 
the   suit  already  pending   is    in   Ireland,^    or  in  the   colonies.'' 
Where  the  original  suit  has  been  commenced  in  a  Court  of  in-  or  defendant 
ferior  jurisdiction,  the  plea  will  not  be  good  if  the  defendant  has  j°,Sisdiction 
avoided  the  effect  of  the  suit,  by  going  out  of  the  jurisdiction  of  of  inferior 
that  Court.^ 

A  suit  depending  must,  to  afford  a  good  ground  for  a  plea  in  Must  be  a  suit 
Equity,  be  a  suit  in  a  Court  of  Equity;'  and  therefore,  where  an  ™ Equity; 
infant  legatee  sued  an  executor  in  the  Ecclesiastical  Court,  .and 
afterwards  in  Chancery,  it  was  held  that  the  suit  depending  in  the 
Ecclesiastical  Court  could  not  be  pleaded  to  the  suit  in  Chancery : 
because  there  was  not  the  same  security  for  an  infant's  advantage  not  in  an 
in  the  Ecclesiastical  Court,  as  in  Chancery.i"  Court-^"""^ 

Equity  to  redeem,  set  out  tlie  mortgage,  an  s  Crofts  v.  "Wortley,  1  Cha.  Ca.  241 ;  Ld. 

entry  by  the  defendant  after  part  of  the  Red.  248. 

sum  secured  had  become  due,  and  a  ten-  *  Ord.  XIV.  6,  7;  Ld.  Red.  246;   Beh- 

der,  and  prayed  to  be  restored  to  his  title  rens  v.  Sieveking,  2  M.  &  C.  602.    Where 

and  possession,  and  pending  the  suit,  he  two  Courts  have  concurrent  Jurisdiction, 

brought  another  similar  bill,  but  stating  an  the  fact  that  an  appeal  lies  from  one  to  the 

additional   tender  made  after  the  whole  other,  will  not  authorize  a  proceeding  in 

sum  had  become  due.      To  this  bill  the  the  appellate  Court,  pending  an  action  for 

defendant  pleaded  the  pendency  of  a  for-  the  same  cause  in  the  Court  below.    Cleve- 

mersuit  for  the  same  matter,  and  the  plea  land,  &c.,  R.E.  Co.!).  City  of  Erie,  27  Penn. 

was  sustained  with  costs  for  the  defendant,  St.  380. 

on  the  ground  that  the  two  bills  were  sub-  6  The  mere  pendency  of  a  suit  in  a 

stantially  founded  on  the  siime  matter.  foreign  Court,  or  in  a  Court  of  the  United 

Saunders  v.  Frost,  5  Pick.  27B,  276.     Wilde  States,  cannot  be  pleaded  in  abatement  or 

J.  in  this  case  said,  "  It  is  a  sufficient  ob-  in  bar  to  a  suit  for  the  same  cause  in  a 

jection  to  the  present  bill,  that  it  is  founded  State  Court.    Mitchell  v.  Bunce,  2  Paige, 

on  matters  set  forth  in  the  former  bill,  to  606;  Salmon  v.  Wooton,  9  Dana,  423;  but 

which  the  defendant  would  be  again  bound  see  Hart  v.  Granger,  1  Conn.  164;  see  Low 

to  answer,  if  the  plaintiff  were  permitted  v.  Mussey,  41  Vt.  393:  Brown  v.  Lexing- 

to  proceed."    It  was  also  held  in  this  ca«e,  ton  &  Danville  R.R.  Co  ,  1  McCarter  (N. 

that  the  new  right  acquired  by  the  plain-  J.),  191. 

tiff  while  the  first  suit  was  pending,  was  6  Lord  Dillon  v.  Alvares,  4  Ves.  857, 369. 

proper  matter  for  a  supplemental  bill,  but  ''  Foster  v.  Vassal!,  3  Atk.  687,  589;  see 

not  for  an  original  bill,    /iid ;  see  Mann ».  also  Bayley  0.  Edwards,  3  Swanst.  703, 

Richardson,  21  Pick.  259.  710. 

1  Law  V.  Rigby,  4  Hro.  C.  C.  60,  63 ;  8  Ld.  Red.  246. 

Pickford  v.  Hunter,  5  Sim.  122, 129;  Way  5  See  Way  ».  Bragaw,  1  C.  E.  Green 

V.  Bragaw,  1  C.  E.  Green  (N.  J.), 213, 218.  (N.  J.),  213. 

a  Pickford  v.  Hunter,  ubi  sup.  i»  Howell  v.  Waldron,  2  Cha.  Ca.  85. 
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Ch.  XV.  §  2.  It  appears  to  have  been  held  formerly,  that  if  after  a  suit  eom- 

' y — — '  menced  at  Common  Law,  a  bill  should  be  exhibited  in  this  Court, 

When  to  be  relieved  for  the  same  matter,  the  dependency  of  the  action 

sueTbotiiit  at  Law  might  be  admitted  as  a  good  plea,  and  the  defendant 

Law  and  in  "would  not  be  put  to    a  motion  for  an  election    or    dismission.* 

mly.^y  *  The  practice  in  this  respect,  has,  however,  undergone  a  material 

order  of  '  alteration ;  and  now,  if  a  plaintiff  sues  a  defendant  at  the  same 

course,  re-  '  <-,  t  t  •      -n       -^       ^.i. 

quire  plaintiff  time  and  for  the  same  cause  at  Common  Law  ana  m  JtLquity,  the 
to  elect.  defendant  may,  after  ftiU  answer  put  in,  or,  in  case  no  answer  is 

required,  after  the  expiration  of  the  time  for  the  service  of  inter- 
rogatories, obtain,  as  of  course,  on  motion  or  petition,^  an  order 
that  the  plaintiff  may  take  his  election  in  which  Court  he  will 
proceed ;  and  he  cannot  plead  the  pendency  of  the  suit  at  Common 
Law,  in  bar  of  the  suit  in  Equity.' 
Objection  of        It  is  Stated  in  an  anonymous  case  in  Moseley,*   that  the  ob- 
depenmng'     jection  that  another,  suit  is  depending  for  the  same  matter,  may, 
t°l  ^^^^'^"^^^  in  tlie  Court  of  Chancery,  be  taken  by  motion,  instead  of  plea ; 
motion;  but  in  Murray  v.    Shadwdl,^  Lord  Eldon  said,  that,  according 

to  the  practice,  the  regular  way  of  obtaining  this  reference  is  by 
except  in  bills  plea.  There  are  cases,  however,  in  which  the  Court  will  interfere 
infants.  to  restrain  a  second  suit  brought  against  the  defendant,  for  the 

same  matter,  upon  motion,  without  requiring  him  to  plead  the 
pendency  of  the  former  suit ;  as  in  the  case  of  two  or  more  suits, 
instituted  on  behalf  of  an  infant  for  the  same  matter :  in  such 
case,  the  Court  will,  as  we  have  seen,  upon  representation  of  the 
fact,  immediately  direct  an  inquiry  which  suit  is  most  for  the 
infant's  benefit,  without  requiring  the  defendant  to  plead  the  pen- 
dency of  another  suit.°  It  is  to  be  observed,  however,  that  in 
the  case  of  suits  instituted  on  behalf  of  infants,  the  reference  is 
not  to  inquire  into  the  fact  of  two  or  more  suits  having  been 
instituted,  but  which  of  them  is  most  for  the  benefit  of  the 
infant. 

1  Beames's  Orders,  177;  Ld.  Red.  249.  Bragaw,  1  0.  E.  Green  (N.  J.),  213;  sea 

2  See  post,  Chap.  XIX.  §  4,  Eltction.  Conover  v.  Conover,  Saxton  (N.  J.),  409; 
For  forms  of  motion  paper  and  petition,  Eogers  v.  Vosburg,  4  John.  Ch.  84;  IHoff. 
see  Vol.  m.  Ch.Pr.  342;  Story  Eq.  PI.  §742.    Where 

8  See  posl,  Chap.  XIX.  §  4,  EUctim ;  the  remedies  at  Law  and  in  Equity  are  in- 

Ld.  Bed.  249 ;   Ord.  XLII.   5,  6,  7 ;   see  consistent,  any  decisive  act  of  the  party, 

Story  Eq.  PI.  §§  741,  742 ;   Livingston  V.  with  the  knowledge  of  his  rights  and  of 

Kane,  8  John.  Ch.  224;  Sanger  «.  Wood,  3  the  facts,  determines  his  election.    Sanger 

John.  Ch.  416;  Rogers  v.  Vosburg,  4  John.  v.  Wood,  3  John.  Ch.  416,  421.    So  if  he 

Ch.  84;  Gibbst).  Parkinson,  4  Hen.  &  M.  neglects  to  make  his  election  in  proper 

415.    Where  a  suit  is  pending  for  the  same  time.    Conover  i;.  Conover,  I  Saxton  (N. 

cause  in  a  Court  of  Law,  all  that  the  defend-  J.),  403,  409;  Rogers  v.  Vosburg,  4  John. 

ant  can  ask,  is  an  order  putting  the  plain-  Ch.  84.    He  need  not  make  his  election 

tiff  to  his  election,  whether  he  will  proceed  until  after   the  defendant  has  answered, 

at  Law  or  in  Equity.    But  the  plaintiff  will  Conover  d.  Conover,l  Saxton  (N.  J.),  409. 

not  be  put  to  his  election,  unless  the  suit  *  P.  268. 

at  Law  is  for  the  same  cause,  and  the  reme-  ^  17  Ves.  3B3. 

dy  afforded  co-extensive  and  equally  bene-  ^  Ante,  p.  69. 
ficial  with  the  remedy  in  Equity.     Way  v. 
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In  the  case,  also,  of  creditors  suing  an  executor  or  adminis-  Ch.  XV.  §  2. 

trator,  after  a  decree  for  an  account  at  the  suit  of  other  creditors,   ' y ' 

the  Court  will,  upon  motion  by  the  defendant,  stay  the  proceed-  Creditors' 
ings  in  the  second  cause,  without   requiring  him  to  plead  the  decree?  ^^ 
pendency  of  the  first  suit;^  but  both  courses  are  open  to  him, 
and,  in  some  cases,  that  of  a  plea  may  be  more  advantageous.^ 

It  is  not  necessary  to  the  sufficiency  of  a  plea  of  this  nature,  Former  suit 
that  the  former  suit  should  be  precisely  between  the  same  parties  "^f^  not  be 
as  the  latter,'  for,  if  a  man  institutes  a  suit,  and  afterwards  sells  same  parties, 
part  of  the  property  to  another,  who  files  an  original  bill  touching 
the  part  so  purchased  by  him,  a  plea  of  the  former  suit  depending 
touching  the  whole  property  will  hold,  although  filed  by  a  difierent 
plaintiff.*  So,  where  one  part-#wner  of  a  ship  filed  a  bill 
against  the  ship's  husband  for  an  account,  and  afterwards  the  same 
part-owner  and  the  rest  of  the  owners  filed  another  bill  for  the 
same  purpose,  the  pendency  of  the  first  suit  was  held  a  good  plea 
to  the  last ;  ^  for,  although  the  first  bill  was  insufficient  for  want 
of  parties,  yet,  by  the  second  bill,  the  defendant  was  doubly  vexed 
for  the  same  cause.  And  where  a  decree  has  been  made,  upon  a 
bUl  brought  by  a  creditor  on  behalf  of  himself  and  all  other 
creditors,  and  another  creditor  comes  in,  to  take  the  benefit  of  the 
decree  and  prove  his  debt,  and  then  files  a  bill  on  behalf  of  himself 
and  all  other  creditors,  the  defendant  may  plead  the  pendency  of 
the  former  suit :  for  a  person  coming  in  under  a  decree,  is  quasi  a 
party.*  The  proper  way  for  a  creditor  to  proceed,  if  the  plaintiff 
in  such  original  suit  is  dilatory,  is  by  application  to  the  Court  for 
liberty  to  conduct  the  cause  himself.' 

It  was  said  by  Sir  John  Leach  V.  C.  in  Sbulditch  v.  The  Mar-  stage  at 
quis  of  Donnegal, '  that  the  pendency  of  another  suit  for  the  J^^^  P^*  °^ 
same  object,  in  a  court  of  concurrent  jurisdiction,  could  not  be  must  be 
pleaded  in  bar,  before  a  decree  in  such  other  suit ;  this  observation,  P  ^*  ®  • 
however,  can  only  be  applicable  to  creditors'  suits,  where,  as  in 
the  case  last  put,  the  plaintiff  in  the  second  suit  will  not  have 
become  quasi  a  party  to  the  first  till  after  the  decree.    In  other 
cases,  all  that  seems  to  be  necessary  to  a  plea  of  this  nature  is, 
that  there  should  be  a  suit  actually  pending :  for  which  purpose, 
there  need  not  have  been  more  than  either  an  appearance,  or  pro- 
cess requiring  appearance.'    That  one  or  other  of  such  steps,  at 
least,  should  have  been  taken,  is,  however,  absolutely  necessary." 

1  Post,    Chap.    XIX.,   §    1,  Dismissing  Company,  1  Eq.  Ca.  Ab.  39,  pi.  14;  Story 
BiUs  and  Staying  Proceedings.  Eq.  PI.  §  740. 

2  Piokford  v.  Hunter,  5  Sim.  122 ;  see  6  Durand  v.  Hutchinson,  Ld.  Red.  248. 
Miers  v.  Zanesville  &  Maysville  Turnpike  ^  Neve  v.  Weston,  3  Atk.  657. 

■  Co.,  11  Ohio,  273.  '  Ld.  Red.  249. 

s  See  Kartell  v.  Van  Buren,  3  Edw.  8  i  g.  &  s.  491,  492. 

Oh.  20.  9  Ld.  Red.  246;  Anon.,  1  Vern.  818. 

*  Ld.  Red.  248 ;  Moor  v.  Welsh  Copper        i"  Moor  v.  Welsh  Copper  Company,  1 

Eq.  Ca.  Ab.  39,  pi.  14. 
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Cannot  be 
pleaded  to 
crosB-bill. 


Ch.  XV.  §  2.  It  is  to  be  observed,  that  a  cross-bill,  although  between  the 
same  parties  as  an  original  -suit,  cannot  be  met  by  a  plea  of  this 
nature ;  ^  thus,  it  has  beeq,  held  that,  after  a  bill  brought  in  the 
Exchequer  to  foreclose  a  mortgage,  the  defendant  may  bring  a 
bill  in  the  Court  of  Chancery  to  redeem,  and  the  pendency  of  the 
former  suit  is  not  pleadable.^  And  it  seems  that  such  a  plea  will 
not  lie,  in  any  case  where  the  second  bill  was  not  brought  on  the 
same  right  as  the  first :  so  that  a  decree,  dismissing  the  original 
suit,  would  not  be  a  bar  to  a  new  proceeding ;  thus,  where  a  plain- 
tiff mistook  his  right,  and  being  the  executor  of  an  administrator, 
conceived  himself  to  be  the  personal  representative  of  a  deceased 
person,  and  filed  a  bill  in  that  capacity,  but  afterwards,  finding 
that  he  did  not  properly  sustain  the  character  he  had  assumed, 
obtained  letters  of  administration  de  bonis  non,  and  filed  a  new 
bill,  a  plea  of  the  former  suit  depending  was  overruled  by  Lord 
Hardwicke ; "  and  we  have  seen,  that  a  suit  by  a  husband  and 
wife,  against  the  trustees  of  the  wife's  separate  property,  cannot 
be  pleaded  in  bar  to  a  subsequent  suit  by  her  and  her  next  fiiend 
against  the  trustees  and  her  husband,  although  the  relief  prayed 
in  both  suits  is  the  same :  because  the  first  suit  is  considered  as 
the  suit  of  the  husband  alone,  and  a  decree  of  dismission  in  it 
would  be  no  bar  to  the  wife.* 

From  what  has  been  before  said,  it  is  obvious  that  it  is  neces- 
sary to  the  validity  of  a  plea  of  a  former  suit  depending,  that  it 
should  contain  a  distinct  averment  that  the  second  suit  is  for  the 
same  matter  as  the  first ;  and,  therefore,  a  plea  which  did  not 
expressly  aver  this,  though  it  stated  matter  tending  to  show  it, 
was  considered  as  bad  in  point  of  form,  and  was  overruled  upon 
argument.^  The  plea  must  also  aver,  that  there  have  been  pro- 
ceedings in  the  suit :  as  appearance,  or  process  requiring  appear- 
ance at  the  least."  It  seems  likewise  regular  to  aver,  that  the 
suit  is  still  depending : '  though  it  has  been  held  that  a  positive 
averment  of  that  fact  is  not  necessary.*  It  is,  however,  necessary 
that  the  time  when  the  suit  was  instituted  should  be  distinctly 


Averments 
necessary. 


1  SeeStory  Eq.  PL  §400. 

2  Lord  Newbury  v.  Wren,  1  Vern.  220. 
'  Hupgins  V.  York  Buildings  Company, 

2  Atk.  44;  Story  Eq.  PI.  §  739. 

<  Ante,  p.  108;  Reeve  v.  Dalby,  2  S.  & 
S.  464 ;  see  also  Stooke  v.  Vincent,  1  Coll. 
627,629;  9  Jur.  99. 

6  Ld.  Bed.  248 ;  Devie  v.  Lord  Brown- 
low,  2  Dick  611.  But  in  McEwen  v. 
Broadhead,  8  Stockt.  (N.  J.)  131,  132,  the 
Chancellor,  in  giving  judgment,  said: 
*'  But,  if  the  facts  stated  m  the  plea  plain- 
ly show  that  the  second  suit  is  for  the 
same  subject-matter  as  the  first,  I  can  see 
no  reason  why  it  should  be  held  neces=ary 
that  there  should  be  an  express  averment 


to  that  effect.  It  would  be  accurate  and 
correct  pleading  to  make  tlie  averment, 
but  accuracy  may  demand  what  is  not 
required  as  absolutely  necessary.  The 
Courts  are  not  as  much  inclined  to  regard 
mere  technicality  in  pleading  as  they  were 
three  quarters  of  a  century  ago."  And  he 
held  that  a  plea  of  another  suit  pending 
might  be  good,  though  it  did  not  contain 
that  averment. 

8  Ld.  Red.  247. 

»  lUd. 

8  Urlin  V.  Hudson,  1  Vern.  332;  see 
the  forms  of  such  a  plea,  2  Van  Hey.  117; 
Beames  on  Pleas,  330. 
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averred  ;  and  where  a  plea  merely  stated  that  in  or  about  such  a  Ch.  XV.  §  2. 

year  the  plaintiff  filed  his  bill,  praying  the  like  account,  and  the   ' y ' 

same  relief  with  the  present.  Lord  Hardwicke  held  the  plea  to  be 
defective  in  form.^ 

A  plea  of  a  former  suit  depending,  being  clearly  a  good  plea,  if  jjujt  not  ^g 
true,  the  plaintiff,  if  he  dispute  the  truth  thereof,  should  not  set  set  down  for 

■,„  ,,,..-.,,,  .  .     argument; 

It  down  for  argument,  but  the  plaintm  should,  on  motion  or  peti-  but  plaintiiF 

tion  of  course,^  obtain  an  order  for  an  inquiry  as  to  the  truth  order'of ''*^'*'° 

thereof    If  such  order,  and  a  certificate  in  pursuance  thereof,  are  course,  for 

not  obtained  within  one  month  after  the  filing  of  the  plea,  the  de-  truth'ofpka; 

fendant  may  obtain,  as  of  course,  an  order  to  dismiss  the  bill  with  otherwise, 

.      _„    .  T       /.      1  •  1  ■  ^         1   .      -n-  T  defendant 

costs.      If,  instead  of  taking  th^  course,  the  pJaintifl  set  down  may  obtain 

the  plea  for  argument,  it  is  considered  that  lie  admits  the  fact  that  yi^ag^of  "'^ 

a  former  suit  for  the  same  matter  is  depending,  and  the  plea  must,  course. 

therefore,  be  allowed,  unless  it  is  defective  in  form.^    If,  however,  But  if  plea 

the  plaintiff  considers  the  plea  defective  in  form,  he  may  set  it  ^^*^^'^''y®.'°._ 

T„  BTi  o    T  n  •  form,  plamtiff 

down   for  argument."      In  the    case  of  Jones  v.  Segueira^    the  may  set  it 
plaintiff,  instead  of  obtaining  an  inquiry  as  to  the  truth  of  a  plea  argument. 
of  this  kind,  filed  a  replication ;  whereupon  the  defendant,  after  Dismissal  of 
the  expiration  of  a  month  from  the  filing  of  the  plea,  moved  upon  bill,  after  plea 
notice,  that  the  bill  might  be  dismissed  with  costs,  and  an  order    ^^ 
to  that  effect  was  made  by  Lord  Lyndhurst,   on  appeal :   who, 
moreover,  was  of  opinion,  that  the  application  ought  to  have  been 
made  by  a  motion  of  course.'    Where,  however,  a  plaintiff,  after  a 
plea  of  another  suit  depending  to  part  of  the  bill,  and  an  answer 
to  the  rest,  without  moving  for  the  usual  reference,  replied  gener- 
ally to  the  answer,  without  noticing  the  plea,  and  witnesses  were 
examined  on  both  sides,  and  the  cause  heard  and  decided  in  favor 
of  the  plaintiff,  the  defendant,  who  petitioned  for  a  rehearing,  was 
held  to  have  waived  his  plea,  and  was  not  allowed  to  avail  him- 
self of  the  objection  arising  from  the  plaintiff's  irregularity.'' 

If  the  result  of  an  inquiry  into  the  truth  of  the  plea  is,  that 

1  Foster  0  Vassal!,  3  Atk.  587;  Story  swered  in  his  favor.  Long  v.  Storie,  9 
Eq.  PI.  §  737.    A  plea  of  proceedings  in       Hare,  542;  16  Jur.  349. 

another  Court,  must  also  show  that  the  ^  Ld.  Red.  247. 

object  is  the  same,  and  ihat  the  Court  has  6  Tarleton  v.  Barnes,  2  Keen,  632,  636; 

competent  jurisdiction,  and  that  the  result  see    McEwen    v.    Broadhead,    3    Stockt. 

of  the  proceedings  therein  would  be  con-  (N.  J.)  132. 

elusive,  so  as  to  bind  every  other  Court.  '  1  Phil.  82;  6  Jur.  183. 

Behi-ens  ®.   Sieveking,  2  M.   &  C.    602,  8  See  Story  Eq.  PI.  §§  743,  744.  Where 

603.  upon  such  plea,  the  detendiint  obtains  the 

2  For  forms  of  motion  paper  and  peti-  Master's  report  in  favor  of  the  truth  of 
tion,  see  Vol.  III.;  and  see  Leigh  v.  Tui--  the  plea,  he  cannot  have  an  order  to  dis- 
ner,  14  W.  R.  861,  M.  R.  miss  the  plaintiff's  bill  on  motion.    But 

s  "  I'he  correct  practice  is  ft  reference  he  must  bring  the  case  on  to  be  heard 

to  a  Master."    McKwen  v.  Broadhead,  3  upon  the  plea  and  the  Master's  report,  to 

Stockt.  (N.  J.)  132.  enable  the  Court  to  decide  upon  the  va- 

4  Ord.  XIV.  6,   7.     If  the   defendant  lidity  of  the  plea.      Hart  v.  Phillips,  9 

takes  the  objection  by  answer,  instead  of  Paige,  293. 

plea,  it  seems  that  he  will  not  be  allowed  8  Lucas  v.  Holder,  1  Eq.  Ca.  Ab.  41, 

his  costs,   although  the  inquiry   be  an-  pi.  3. 
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Ch.  XV.  §  2. 


Proceedings, 
on  certificate 
of  result  of 
inquiry,  into 
truth  of  plea. 

Plea  not  put 
in  upon  oath. 


2.  Plea,  that 
the  bill  is 
insufficient  to 
answer  the 
purpose  of 
complete 
justice, 


by  reason 
of  want  of 
parties. 


rV.  Pleas  in 
bar: 


Kinds  of. 


both  suits  are  for  the  same  matter,  the  plea  will  then  be  allowed ; 
but  if  otherwise,  the  plea  will  be  overruled.  Where,  however,  it 
appeared  that  the  second  suit  embraced  more  objects  than  the 
first,  a  special  order  was,  as  we  have  seen,  made,  dismissing  the 
first  bill  with  costs,  and  directing  the  defendant  to  answer  the  sec- 
ond, upon  being  paid  his  costs,  as  upon  plea  allowed.* 

As  the  pendency  of  a  former  suit,  unless  admitted  by  the  plain- 
tiff", is  made  the  immediate  subject  of  inquiry,  a  plea  of  this  kind  is 
not  put  in  upon  oath.^ 

2.  A  plea  which  offers  any  matter  tending  to  show  that  the 
bill,  as  fi-amed,  is  insufficient  to  answer  the  purposes  of  complete 
justice,  must,  it  is  evident,  be  ranked  amongst  pleas  to  the  biU; 
for  it  does  not,  in  general,  dispute  the  right  of  the  plaintiflf,  as 
stated  in  the  record,  but  merely  offers  a  reason  why  the  suit  should 
not  proceed  as  fi-amed.  The  only  reported  cases  of  pleas  of  this 
description  are,  where  the  objection  arises  fi-om  want  of  sufficient 
parties  to  the  bill.  There,  can  be  no  doubt,  however,  that  if  it  can 
be  shown  to  the  Court  that  with  the  parties  already  before  it,  the 
suit  has  been  so  fi-amed  as  to  be  insufficient  to  answer  the  purpose 
of  complete  justice,  a  plea  suggesting  the  facts  necessary  to  make 
such  a  case  would  prevail. 

The  question  of  necessary  parties  to  a  suit  has  been  before  so 
fully  discussed,  that  it  is  unnecessary  to  enter  any  further  into  it 
in  this  place.'  It  is  merely  requisite  to  remind  the  reader,  that 
when  the  defect  is  not  apparent  upon  the  face  of  the  bill,  it  may 
be  pointed  out  to  the  Court  by  plea :  the  peculiarities  arising  fi-om 
which  course  of  proceeding  have  been  before  made  the  su"bject  of 
inquiry.* 

IV.  Whatever  shows  that  there  is  no  right  which  can  be  made 
the  subject  of  suit,  or  whatever  is  a  complete  and  perpetual  bar  to 
the  right  sued  for,  may  constitute  the  subject  of  a  plea  La  bar ;  or, 
as  it  is  expressed  in  a  work  on  Pleadings  at  Law,  "  Whatever  de- 
stroys the  plaintiff's  suit,  and  disables  him  for  ever  fi-om  recovering, 
may  be  pleaded  in  bar."  ^ 

Pleas  in  bar  are  usually  ranked  under  the  heads  of:  1.  Pleas 
of  Acts  of  Parliament ;  2.  Pleas  of  Matters  of  Record,  or  as  of 


W. 


1  Crofts  V.  Wortley,  1  Ch.  Ca.  241 ;  ante, 
632  634;  and  see  Leigh  v.  Turner,  14 
E.  361,  M.  B. 

2  Uriin  V.  Hudson,  1  Vem.  332;  Ld. 
Red.  247.  It  is  not  very  distinctly  stated  in 
the  books  whether  the  rule  that  a  plea  of 
this  nature  need  not  be  upon  oath,  will 
apply  where  the  suit  already  pending  ia 
in  another  Court.  The  reason  for  its 
adoption,  in  cases  where  the  suit  is  in  the 
Court  itself,  is  sufficiently  evident  when 
we  consider  that  the  pendency  of  it  must 
be  apparent  from  ita  own  proceedings,  of 


which  the  Court  always  takes  notice,  with- 
out further  evidence;  but  with  respect  to 
proceedings  in  another  Court  (unless  they 
are  in  the  state  of  perfect  records,  which 
can  hardly  be  the  case  when  the  suit  is 
still  pending),  the  fact  of  the  pendency  of 
the  suit  must  be  established  by  evidence 
upon  oath  in  the  usual  manner.  See  post, 
§  3,  Form  of  Pleas. 

8  Ante,  Chap.  V.,  Parties  to  a  Suit. 

*  Ante,  p.  290. 

6  Beames  on  Pleas,  160,  citing  Law  on 
PI.  40.  ^ 
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Record,  in  the  Court  itself,  or  some  other  Court;  and  3.  Pleas  of  Ch.  xv.  §  2. 
Matters  in  pais}  • y ' 

1.  Any  statute,  public  or  private,  which  may  be  a  bar  to  the  i.  pieas  of 
demands  of  the  plaintiff,  may  be  pleaded,  with  the  averments  nee-  ^^°l^^^^' 
essary  to  bring  the  case  of  the  defendant  within  the  statute,  and  to 
avoid  any  equity  which  may  be  set  up  against  the  bar  created  by 
the  statute." 

Amongst  other  statutes  which  may  be  thus  set  up  in  bar  of  the  statute  of 
plaintiff's  demands,  may  be  mentioned  the  various  statutes  which  i^™''*'>°"8. 
have,  from  time  to  time,  been  passed  for  the  limitation  of  the  time 
within  which  actions  or  suits  at  Law  may  be  commenced.    Pleas 
of  this  description  are  called  Pleas  of  the  Statute  of  Limitations ; 
and  the  statute  which,  until  recent  enactments,  afforded  the  most 
ordinary  grounds  for  pleas  of  this  sort,  was  the  21  Jac.  I.  c.  16.^ 
By  that  Act,  §  1,  it  is  enacted  that  all  writs  of  formedon  must  be  in  what  cases 
sued  out,  and  all  entries  into  lands  by  persons  having  a  right  of  jg  "^^ay^be' 
entry  must  be  made,  within  twenty  years  next  after  the  title  to  pleaded: 
the  person  suing  out  the  writ  or  making  the  entry  accrued  ;  and, 
by  §  3,  that  all  actions  upon  the  case  (otherwise  than  for  slander), 
or  for  account  (other  than  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchants  and  merchants,  their  factors  or 
servants),  and  all  actions  for  trespass,  debt,  detinue,  replevin,  &c., 
and  the  action  of  trespass  quare  clausum  fregit,  must  be  com- 
menced within  six  yeai's  next  after  the  cause  of  such  action  or  suit, 
and  not  after.     This  statute,  although  its  provisions  apply  only  to 
actions  or  suits  at  Law,  has,  nevertheless,  been  considered  as  avail- 
able as  a  bar  to  suits  in  Equity  for  analogous  purposes,  in  cases 
where  they  were  not  commenced  within  the  period  limited  by  the 
Act ;  *  therefore,  where  a  plaintiff's  right  to  lands  had  accrued 
thirty  years  before  the  filing  of  the  bill,  the  Court  allowed  a  plea 
of  the  Statute  of  Limitations  to  prevail :  the  plaintiff  having  been 
so  circumstanced  that,  although  he  could  not  bring  an  ejectment, 
he  might  have  brought  a  bill  in  Equity.    And  so  it  has  been  held,  May  be 
that  the  statute  may  be  pleaded  to  a  bill  to  redeem  a  mortgage,  if  ^Ifffo^'^  *° 
the  mortgagee  had  been  in  possession  twenty  years.^    The  statute  redeem; 

or  to  prevent 

1  Beames  on  Pleas,  160 ;  Coop.  Eq.  PI.       is,  that  they  will  take  notice  of  the  Statute    setting  up  of 
251  ;   Story  Eq.  PI.  §  749.    The  arrange-       of  Limitations,  and  apply  it  in  the  same    term; 
ment  adopted  by  Lord  Redesdale  is  some-       manneras  Courts  of  Law.   Conovert).  Con- 

what  different;  see  Ld.  Red.  236.    For  over,  1  Saxton  (N.  J.),  403;  see  anfe,  659, 

form  of  a  plea  in  bar,  see  Vol.  III.  560  and  notes ;  Story  Eq.  PI.  §  751,  c<  seq. ; 

2  Ld.  Red.  274.  Semble,  defendant  may  Miller  v.  Mclntire,  6  Peters,  61  ;  Stack- 
have  the  benefit  of  a  statute  extinguishing  a  house  «.  Bariiston,  10  Sumner's  Yes.  453, 
right,  without  pleading  it.  DeBeauvoiru.  note  (c),  and  cases  cited;  Townshend  u. 
Owen,  5  Exoh.  166,  Cam.  Scac.  Townshend,  1  Bro.  C.  C.  (Perkins's  ed.) 

s  See  also  9  Geo.  IV.  c.  14,  post,  p.  645.  565,  note  (a),  and  American  cases  cited; 
For  forms  of  pleas  under  this  statute,  see  2  Watkiris  v.  Harwood,  2  Gill  &  J.  307 ;  Car- 
Van  Hey.  113,  114.  roll  «.  Waring,  3  ib.  491;  Harris  i).  Mills, 

*  See  Ld.  Red.  273,  n.  (2) ;  Coop.  Eq.  PI.  28  111.  44. 

251;  Beames  on  Pleas,  161;  Story  Eq.  PI.  6  Ld.  Red.  271,  272;  Coop.  Eq.  PI.  254; 

§751.    The  rule  in  Courts  of  Equity  now  Beames  on  Pleas,  162 ;  Story  Eq.  PI.  757. 
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Ch.  XT.  §  2.   may  also  be  pleaded  to  a  bill  to  prevent  the  setting  up  of  an  out- 
standing term,  and  for  diseovery;^  and  to  a  bill  for  discovery 


Y — 

or  for  dis- 
covery ; 

or  for  pay- 
ment of 
debts ; 


or  for 
account. 


only  :  ^  though  it  was  formerly  considered  that  the  latter  could  not 
be  done.' 

The  statute  may  also  be  pleaded  to  a  bill  which  seeks  the  pay- 
ment of  a  debt,  provided  such  debt  be  due  upon  simple  contract. 
It  appears,  formerly,  to  have  been  considered,  that  although  the 
statute  is  a  bar  to  the  claim  of  a  debt,  it  would  not  operate  as  a 
bar  to  the  discovery  when  the  debt  was  due  :  for,  if  that  had  been 
set  forth,  it  would  have  appeared  to  the  Court  whether  the  time 
limited  by  the  statute  had  elapsed ;  but  later  decisions  have  been 
to  the  contrary,  and  a  defendant  pleading  the  statute,  must  not  an- 
swer to  that  part  of  the  bill  which  .calls  upon  him  to  set  out  when 
the  debt  became  due.*  If,  however,'the  bill  alleges  that  if  the  de- 
fendant would  discover  books  and  papers  in  his  possession,  the 
plaintiff  would  thereby  be  enabled  to  show  that  the  debt  became 
due,  or  was  acknowledged  since  the  period  limited  by  the  statute, 
the  defendant  must  answer  that  part  of  the  bill.^ 

The  statute  21  Jac.  I.  c.  16,  may  also  be  pleaded  to  all  bills  for 
account,  except  where  the  account  relates  to  the  trade  of  merchan- 
dise between  merchants :  which  species  of  account  is,  as  we  have 
seen,  expressly  excepted  out  of  the  statute."    Thus,  where  one  had 


Now,  however,  the  statutes  properly  appli- 
cable to  lunds,  rents,  redemption  of  mort- 
gages, &c.,  are  the  3  &  4  Wm.  IV.  c.  27 ;  7 
Will.  IV.  &  1  Vic.  0. 28 ;  and  Bee  poet,  p.  598 ; 
Hardy  v.  Reeves,  4  tiumuer's  Ves.  466, 
note  (i),  and  cases  cited ;  Story  Eq.  PI. 
§  757 ;  Acherley  v.  Roe,  5  Sumner's  Yes. 
673,  Perkins's  note  (a),  and  cases  cited; 
Trash?).  WhitCjS  Bro.C.C.  (Perkins's ed.) 
291,  notes.  It  the  mortgagee  gets  into 
possession,  and  continues  in  possession 
twenty  years  without  any  acknowledg- 
ment of  the  mortgage  title,  the  mortgagor 
is  barred  of  his  reilemption.  Gates  v.  Ja- 
cob, 1  B.  Mon.  308;  Hatfield  i).  Mont- 
gomery, 2  Porter,  68;  Phillips  v.  Sinclair, 
20  Maine,  269;  Demarest  ii.  Wynkoop,  3 
John.  Ch.  129.  So  when  the  statutory 
period  necessary  to  bar  a  recovery  at  Law 
has  passed,  a  foreclosure  in  Equity  will  be 
barred.  Harris  «.  Mills,  28  111.  44.'  But  an 
acknowledgment  of  the  mortgage  title 
within  twenty  years  before  filing  the  bill 
for  redemption  or  lor  foreclosure,  maintains 
the  equity  of  reiiemption,  or  the  right  to 
foreclosure.  Hodle  v.  Healey,  6  Madd.  181 ; 
Kayner  v.  Castlee,  i6.  274 ;  Uheever  v.  Per- 
ley,  11  Allen,  584.  As  where  the  mort- 
gagee has  treated  it  as  a  mortgage  by 
keeping  accounts,  and  in  other  ways.  See 
Glee  V.  Manhattan  Co.,  1  Paige,  48  ;  Fen- 
wick  ».  Macey,  1  Dana,  279;  Hughes  v. 
Edwards,  9  Wheat.  48»  ;  Dexter  B.Arnold, 
S  Sumner,  162  ;  Edsell  v.  Buchanan,  3  Bro. 
C.  0.  (Perkins's  ed.)  254,  266.    The  time 


is  to  be  computed  from  the  last  period  at 
which  the  parties  treated  the  transaction 
as  a  mortgage.  Shepperd  v.  Murdock,  3 
Murph.  218. 

1  Jeremy  v.  Best,  1  Sim.  373,  376. 

2  Beames  on  Pleas,  276  ;  Gait  v.  0.-bal- 
deston,  1  Russ.  158 ;  Mendizabel  v.  Mach- 
ado,  1  Sim.  68,  77;  Macgregor  v.  East 
India  Companv,  2  Sim.  452,  455  ;  Scott  V. 
Broadwood,  2  "Coll.  447,  456;  10  Jur.  214; 
Wigram  on  Disc.  35 ;  see  also  Ld.  Red.  269, 
mdposl,  Chap.  XXXIV.  §  2,  Bills  of  Dis- 
covery. 

s  Hindman  v.  Taylor,  2  Bro.  C.  C.  7, 10; 
Scott  ».  Broadwood,  2  Col.  447 ;  Hamilton 
V.  Wood,  3  Edw.  Ch.  106;  see  the  remarks 
upon  the  c;ise  of  Hindman  v.  Taylor,  cited 
in  support  of  the  text,  in  Wigram  on  Dis- 
cov.  (1st  Am.  ed.)  PI.  66  et  seq  ,  p.  33  et 
seq.,  where  the  learned  author  expresses  his 
dissent  from  the  judgment  of  Lord  Thurlow 
in  that  case,  and  cites  the  authorities  which 
refer  to  and  notice  it.  See  Mendizabel  ». 
Machado,  1  Sim.  68;  Macgregor  v.  East 
India  Company,  2  Sim.  462;  Cork  v.  Wil- 
lock,  6  Mad.  331;  Story  Eq.  PI.  §  821 
and  notes,  in  which  the  author  remarlis 
that  tiie  reasoning  of  Mr.  Wigram,  dissent- 
ing from  Lord  Thurlow,  is  very  able. 

*  Ld.  Red.  269. 

6  Ante,  p.  618. 

6  The  accounts  must  be  "  such  as  con- 
cern the  trade  of  merchandise,"  "between 
merchant  and  merchant,  their  factors  and 
servants."    See  W.  W.  Story  Contracts, 
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To  what 
transactions 


received  the  profits  of  an  infant's  estate,  and,  after  six  years  had  Cb.  XV.  §  2, 
elapsed  from  his  coming  of  age,  the  infant  brought  a  bill  for  an 
account,  the  Court  held  that  the  Statute  of  Limitations  was  a  bar 
to  such  suit,  as  it  would  be  to  an  action  at  Common  Law  for  the 
same  purpose.^  It  is  to  be  observed,  that,  notwithstanding  the  ex- 
ception as  to  merchants'  accounts  in  the  third  section,  it  has  been 
held  that  the  Statute  of  Limitations  will  operate  as  a  bar,  where 
the  accounts  have  ceased  six  years  before  the  filing  of  the  bill.^ 

In  Jones  v.  Pengree^  it  was  doubted  whether  transactions  be- 
tween principal  and  agent  came  within  the  exception  in  favor  of  transaction 
merchants'  accounts.  It  has  been  decided,  that  transactions  with 
a  foreign  Prince  and  his  government,  do  not  concern  the  trade  of 
merchandise  within  this  statute;*  and  also,  that  a  letter  of  at- 
torney fi-om  a  merchant  to  authorize  the  getting  in  of  debts,  will 
not  constitute  the  person  thereby  deputed  a  merchant,  within  the 
meaning  of  the  exception.^  It  may  be  mentioned,  that  the  ex- 
ception has  been  considered  as  applying  only  to  merchants  trading 
beyond  sea,  and  not  to  inland  merchants.^  The  clause  relating  to  Merchants' 
m  erchants'  accounts,  also,  is  only  applicable  to  cases  where  there  »'=™""'^- 
are  mutual  accounts  and  reciprocal  demands  between  two  persons : 
it  is  inapplicable  to  accounts  between  a  tradesman  and  hi^  custom- 
er ;  and  it  has  been  determined  that,  in  such  accounts,  and  in  all 


702 ;  Blair  ».  Drew,  6  N.  H.  235 ;  Codman 
V.  Rodgers,  10  ?iek.  118 ;  Spring  v.  Gray, 
5  Mason,  528;  S.  C.  6  Peters,  161;  Coster 
«.  Murray,  5  John.  Ch.  522,  5S3,  592,  599; 
Chitr.y's  Cont.  (10th  Amer.  ed.)  909,  910, 
aud  notes.  Unliquidated  accounts  between 
merchants  in  the  capacity  of  principal  and 
factor  have  been  held  to  be  within  the  ex- 
ception. Stiles  V.  Donaldson,  2  Dall.  204; 
S.  ti.  2  Yates,  105.  The  exception  of  mer- 
chants' accounts  does  not  apply  to  stated 
accounts.  Toland  v.  Sprague,  12  Pet.  300. 
1  Lockey  v.  Lockey,  Prec.  in  Ch.  518. 
Long  acquiescence  and  lapse  of  time  are, 
by  analogy,  or  in  obedience  to  the  Statute 
of  Limitations,  a  bar  to  a  bill  for  an  account. 
Acherley  v.  Koe,  6  Sumner's  Ves.  565, 
Perkins's  note  (6),  and  cases  thfre  cited; 
Baker  ».  Biddle,  1  Bald  394, 418 ;  Graham 
V.  1  orrance,  1  Ired.  Eq.  210  ;  Parks  v. 
Kucker,  5  Leigh,  149;  Rayner  v.  Pearsall, 
3  J.ihn.  Ch.  678;  Burton  v.  Dickinson,  3 
Yerger,  112;  Drummond  v.  Duke  of  St. 
Albans,  5  Sumni-r's  Ves.  439,  note  (3); 
Andrew  «  Wrigley,  4  Bro.  C.  C.  ( Perkins's 
ed.)  125,  138,  and  notes;  1  Story  Eq  Jur. 
§  529;  Spring  v.  Gray,  6  Mason,  527,  528; 
Sherwood  v.  Sutton,  5  Mason,  143;  Lewis 
V.  Marshall,  1  McLean,  17;  Euymond  e. 
Simonson,  4  BlacKf.  83;  George  «.  John- 
son, 45  N.  H.  456;  Atwuter  v.  i'owler,  1 
Edw.  Ch.  417  ;  see  also  Riindolph  v.  Ran- 
dolph, 1  Hen.  &  M.  180;  Botifeiir  v.  Wey- 
man,  1  M'Uoid,  Ch.  161;  Caves.  Saunders, 
2  A.  K.  Marsh.  64;  Lovei).  White,  iHayw. 


211 ;  Kingsland  v.  Roberts,  2  Paige,  193 ; 
Mooers  s.  White,  6  John.  Ch.  360;  Ives  « 
Sumner,  1  Dev.  Eq.  338 ;  Bertien  w.  Variau, 
1  Edw.  843;  Farnura  v.  .Brooks,  9  Pick. 
213.  Between  partners.  Cowartv.  Perrine, 
8  C.  E.  Green  (N.  J.),  464;  George  v. 
Johnson,  45  N.  H  456. 

2  Welford  v.  Liddel.  2  Ves  S.  400  ; 
Crawford  «.  Liddei,  cited  6  Ves.  582;  Jol- 
litfe  v.  Pitt,  2  Vern.  694;  Bridges  v.  Mitch- 
ell, Gilb.  224  ;  Bunb.  217  ;  Barber  v. 
Barber,  18  Ves.  286;  Coster  v.  Murray, 
6  John.  Ch.  522,  631;  Spring  u.  Gray,  528; 
S.  C.  6  Peters,  161;  Union  BankiJ.  Knapp, 
8  Pick.  36;  Jones  v.  Pengree,  6  Sumner's 
Ves  680,  note  (c). 

But  in  Bass  v.  Bass,  6  Pick.  362,  it  was 
held  that  the  Statute  of  Limitations  could 
not  be  pleaded  to  an  account  "  concerning 
the  trnde  in  merchandise  between  merchant 
and  merchant,"  although  none  of  the  items 
came  within  six  years.  See  also  S.  C.  8 
Pick.  187 ;  Mandeville  v.  Wilson,  6  Cranch, 
15;  Davis  ».  Smith,  4  Greenl.  339;  M'Lel- 
lan  V.  Crofton,  6  Greenl.  308;  Chitty  Cont. 
(10th  Am.  ed.)  909,  910,  and  cases  cited; 
Hancock  v.  Hancock,  18  Pick.  30. 

8  6  Ves.  580,  582. 

*  Sturt  ».  Mellish,  2  Atk.  612. 

6  lb.  613. 

8  Sherman  v.  Withers.  1  Ch.  Ca.  152; 
and  see  Beames  on  Pleas,  163,  n.  3,  and  the 
cases  there  cited ;  but  see  Farriudon  e.  Lee, 
1  Mod.  269,  2  Mod.  311. 
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Cannot  be 
pleaded  to 
trusts. 


Deriae  for 
debts  will  not 
revive  debts 
barred. 

Whether 
right  to 
barred  debts 
may  be 
revived  by 
advertise- 
ments. 


Others  where  the  items  are  all  on  one  side,  the  circumstance  of  the 
last  item  happening  to  be  within  six  years,  does  not  draw  after  it 
those  which  are  of  a  longer  standing.^  In  such  cases,  the  proper 
course  is,  to  plead  the  statute  as  to  all  the  items  which  are  within 
the  statute,  and  answer  as  to  the  rest. 

The  Statute  of  Limitations,  21  Jac.  I.  c.  16,  cannot  be  pleaded 
in  bar  to  a  trust ; "  and  upon  this  ground  it  was  held,  that  a  de- 
mand upon  the  separate  estate  of  a  married  woman  was  not  barred : 
because  all  the  separate  estate  of  a  feme  covert  is  a  trust.'  Upon 
the  same  principle,  it  is  held,  that  where  a  debtor  creates,  by  his 
will,  a  trust  or  charge  for.  the  payment  of  his  debts  out  of  real 
estate,  such  a  trust  will  prevent  the  statute  from  operating  upon 
a  debt  not  barred  at  the  time  of  the  creation  of  the  trust.*  The 
rule  does  not  apply  to  a  trust  for  the  payment  of  debts  out  of  per- 
sonal estate ; "  and  it  seems  that  a  devise  for  the  payment  of  debts 
will  not  have  the  effect  of  reviving  debts  barred  by  the  statute) 
upon  the  death  of  the  devisor .° 

It  may  also  be  noticed  that,  in  Andrews  v.  Brovm^  it  was  held> 
that  although,  if  a  man  has  a  debt  due  to  him,  and  has  made  no 
demand  of  it  for  six  years,  he  is  barred  by  the  Statute  of  Limita- 
tions, yet,  if  the  debtor,  after  the  six  years,  publish  an  advertise- 
ment in  the  Gazette,  or  any  other  newspaper,  that  if  all  personSj 
who  have  any  debts  owing  to  them  from  him,  will  apply  to  such  a 
place  they  will  be  paid,  the  operation  of  the  statute  will  be  de- 
feated ;  and  in  Jones  v.  Scott^  the  question  was  discussed,  whether 
such  a  notice,  by  a  personal  representative,  would  have  the  same 
effect.  In  that  case,  however,  the  Court  did  not  come  to  any  ex- 
press decision  upon  the  point :  though  Lord  Brougham  appears  to 
have  intimated  an  opinion  that  it  would.'  It  is  to  be  observed 
that,  in  Jones  v.  Scot%  the  advertisement  requested  all  persons, 
having  claims  on  the  estate,  to  send  in  their  statements  prior  to 
their  being  laid  before  a  particular  person,  by  whom  the  persons 
claiming  were  to  submit  them  to  be  examined ;  and  that  (accord- 
ing to  the  reporter's  marginal  note)  the  Court  appeared  to  think 
that  such  an  advertisement  would  not  take  a  debt,  previously 
barred,  out  of  the  operation  of  the  statute.    It  may  here  be  men- 


1  Coop.  Eq.  PI.  253;  Bull.  N.  P.  149; 
Coster  V.  Murray,  6  John.  Oh.  522 ;  Buntia 
V  Lagow,  1  Blackf.  375;  Kimballj).  Brown, 
7  Wend.  322;  Ingram  v.  Sherard,  17 
Serg.  &  K.  347  ;  Gold  v.  Whitoomb,  14 
Pick.  188. 

2  HoUis'  case,  2  Ventr.  345;  Sheldon  o. 
Weldman,  1  Cha.  Ca.  26 ;  Freem.  156. 

8  Norton  v.  Turvill,  2  P.  Wma.  144. 

4  Burke  v.  Jones,  2  V.  &  B.  276 ;  Hughes 
V.  Wynne,  T.  &  R.  807,  309  ;  Hargreaves 
1).  Mi'chell,  6  Mad.  326 ;  Eendell  v.  Carpen- 
ter, 3  Y.  &  J.  484;  Scott  v.  Jones,  4  CI.  & 
l<"in.  382  ;  S.  C.  Jones  v.  Scott,  1  B  &  M. 


255;  see  also  Freake  v.  Cranefeldt,  3  M.  & 
C.  499;  2  Jur.  1080. 


5  Jones  V.  Scott,  vbi  sup. ;  Lyon  v.  Col- 
ville,  1  Coll.  449;  Evans  v.  Tweedy,  1 
Beav.  56,  i 


6  Burke  B.  Jones,  2  V.  &  B.  275,  ,291; 
see  also  Executors  of  Fergus  v.  Gore,  1 
Sch.  &  Lef.  107;  Stack  house  v.  Barnston, 
10  Tes.  453,  469;  Ex  parte  RoSey,  19  Ves. 
468,  470 ;  Stanton  v.  Knight,  1  Sim.  482. 

'  Prec.  in  Cha.  385. 

6  1  R.  &  M.  255;  Rev.  4  CI.  &  Fin.  382, 
nom.  Scott  v.  Jones. 

6  1  K.  &  M.  270;  but  see  8  M.  &  C.  502. 
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tioned,  that  where  a  debt  had  become  barred  by  the  statute  after  Ch.  xv.  §  2. 

the  death  of  the  creditor,  it  was  held  to  be  revived  by  the  debtor  ' y ' 

proving  the  creditor's  will.'  Effect  on 

The  principle  of  the  rule,  that  the  creation  of  a  trust  for  the  ^  proof  v 

benefit  of  creditors,  will  prevent  the  application  of  the  Statute  of  debtor  of 

Limitations,  extends  to  proceedings  in  bankruptcy ;  and,  therefore;  ^ii. 

it  was  determined  that,  after  a  commission  had  issued,  the  Statute  .  , 

^  T-     •       •  -I'T  •!  •  T  1.     1       1  In  case  of 

01  Limitations  did  not  prevail  against  the  creditor  of  a  bankrupt.''  bankruptcy. 
It  was  also  held,  that  where  a  man  had  taken  advantage  of  the  Act  in  case  of 
for  the  relief  of  insolvent  debtors,  the  statute  did  not  apply ;  and  insolvency, 
that,  where  a  person  who  had  taken  the  benefit  of  the  act  twice  had 
died,  leaving  assets  more  than  sufficient  to  pay  all  the  debts  con- 
tracted after  his  second  insolvency,  the  debts  scheduled  under  his 
first  insolvency  were  not  barred  by  the  statute." 

A  decree  for  the  payment  of  debts,  under  a  creditor's  bill  for  the  Effect  of  a 
administration  of  assets,  is  also  considered  as  a  trust  for  the  benefit  decree,  in 

n  T  n        -n     .       Ti  /«  preventing 

of  creditors,  and  will,  m  like  manner,  prevent  the  statute  fi:om  the  operation 

barring  the  demand  of  any  creditor  coming  in  under  the  decree  ;*  of  the  statute. 

the  creditor's  demand,  however,  must  not  have  been  barred  at  the 

time  when  the  suit  was  instituted :  for,  if  the  creditor's  demand 

would  have  been  barred  by  the  statute  before  the  commencement 

of  the  bill,  the  statute  may  be  set  up.^    It  is  to  be  remarked  upon  Fiimg  of  bill 

this  point,  that  it  has  been  held  that  it  was  the  decree  only  which  "^^  prevent 

.  •'  its  operation. 

created  the  trust ;  and  that  the  mere  circumstance  of  the  bill  hav- 
ing been  filed,  although  it  might  have  been  pending  six  years, 
would  not  take  the  case  out  of  the  statute ; "  but  according  to  the 
later  decisions,  it  seems  that  "the  filing  of  the  bill  will  operate  by 
itself  to  save  the  bar  of  the  statute,  though  the  plaintiff,  by  delay 
in  prosecuting  the  suit,  may  disentitle  himself  to  relief.'  And  the 
dismissal  of  the  bill  will  not  prevent  the  defendant,  in  a  new  suit, 
from  taking  the  benefit  of  the  statute.* 

It  may  be  noticed  in  this  place,  that,  in  Hx  parte  Dewdney^  it  Executors,  in 
was  laid  down  by  Lord  Eldon,  that,  in  the  administration  of  assets  ^  creditors' 

■^     .  suit,  not 

under  a  creditor's  bill,  executors  are  not  bound  to  plead  the  Statute  bound  to 
of  Limitations.'"   If  the  statute  has  not  been  taken  advantage  of  gjatute 

1  Ingle  V.  Richards  (No.  2),  28  Beav.  366 ;  4  Dr.  &  War.  303,  318 ;  Hele  v.  Lord  Bex- 
6  Jur.  N.  S.  1178.  ley,  20  Beav.  127. 

2  Ex  parte  Ross,  2  Glyn  &  J.  46.  s  Sterndale  «.  Hankinson,  uU  sup. 

s  Barton  v.  Tattersall,  1  R.  &  M.  237.  9  15  Ves.  498;  Alston  v.  Trollope,  L.  R. 

4  Sterndale  b.  Hankinson,  1   Sim.  393,  2  Eq.  206,  M.  R. 

398;  ForsterB.  M'Kenzie,  17  Beav.  414.  1"  Lord  Castleton  ».  LordFanshaw,  lEq. 

6  Shewen  v.  Vanderliorst,  1  R.  &  M.  Ca.  Ab.  305,  pi.  13;  Preo.  in  Ch.  99.  In 
347,  852 ;  Updike  V.  Doyle,  7  R.  I.  446,  Scott  v.  Hancock,  13  Mass.  164,  it  is  said 
460-462.  to  be  settled  that  an  administrator  is  not 

s  Lake  v.  Hayes,  1  Atk.  281;  Anon.,  2  bound  to  plead  the  general  statute  of  liml- 

Atk.  1.  tations  in  bar  to  an  action  on  a  debt  of  his 

7  Coppin  V.  Gray,  1  Y.  &  C.  C.  C.  205,  intestate.  See  also  Smith's  Estate,  1  Ash- 
207;  6  Jur.  312;  Purcell «.  Blennerhassett,  mead,  352;  but  see  the  remarks  of  Bayley 
3  Jo.  &  Lat.  24,  46;  Forsteri).  Thompson,  J.  in  McCuUook  v.  Dawes,  9  Dowl.  &  Ryl. 

40,  on  this  point. 
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Ch.  XV.  §  2. 


But  creditors, 
legatees,  or 
personal  rep- 
resentatives, 
may  set  up 
the  statute 
under  the 
decree. 

How  far 
statute  ap- 
plies in  cases 
of  trust. 


by  the  executors,  and  a  decree  for  an  account  of-  debts  has  been 
pronounced,  the  statute  may  be  set  up  in  the  course  of  the  pro- 
ceedings under  the  decree,  as  well  by  a  creditor  or  legatee,  as  by 
a  personal  representative,^  against  all  the  creditors,  except  the 
plaiatiif.^ 

•  The  rule,  that  trusts  are  not  within  the  Statute  of  Limitations, 
applies  only  between  trustees  and  cestui  que  trusts  : '  not  between 
trustees  or  cestui  que  trusts  and  third  persons ;  and,  therefore,  it 
has  been  held,  that  where  an  executor,  or  administrator,  or  trustee 
for  an  infant,  neglects  to  sue  within  the  time,  the  Statute  of  Limi- 
tations will  bind  the  infant,  and  prevent  his  suing  the  debtor,* 
although  it  would  not  prevent  the  infant  from  suing  his  trustee  for 
a  breach  of  trust ;  and  so  it  has  been  determined,  that  the  Statute 
of  Limitations  will  bar  a  bill  for  an  account  of  rent  of  land  held 
of  trustees.^  The  rule  also  will  not  hold,  where  the  claim  is  made 
against  a  trustee  by  implication ;  more  especially  where  such  im- 
plication is  raised  upon  a  doubtful  point."  The  rule,  in  fact,  can 
only  be  taken  to  apply  to  those  cases  where  the  possession  of  the 
trustee  cannot  be  considered  as  adverse  to  that  of  the  cestui  que 
trust :  if  the  possession  of  the  trustee  is  adverse,  the  statute  may 
be  pleaded ;  thus,  it  was  held,  that  in  the  case  of  parceners  and 
joint-tenants,  they  are  accountable  to  each  other,  without  regard  v 
to  the  length  of  time,  because  the  possession  of  one  being  the  pos- 
session of  all,  there  is  a  mutual  possession  between  them ;  but  it  is 
otherwise  in  the  case  of  tenants  in  common,  where  the  possession 
of  one  may  be  adverse  to  that  of  the  other.'  This  distinction  is 
clearly  pointed  out  by  Lord  Redesdale,  in  Hcmenden  v.  Lord  An- 
nesley,^  who  lays  it  down  as  a  rule,  that  if  the  trust  be  constituted 
by  act  of  the  parties,  the  possession  of  the  trustee  is  the  posses- 
sion of  the  cestui  qvs  trust,  and  no  length  of  such  possession  will 


1  Shewen  v.  Vanderhorst,  uU  sup. ;  Moo- 
die  V.  Bannister,  4  Drew.  432 ;  5  Jur.  N. 
S.  402;  Fuller  t>.  Redman,  26  Beav.  614. 

2  Briggs  ».  Wilson,  6  De  G.,  M.  &  G. 
12;  Fuller  v.  Redman,  vbi  sup. ;  Adams  v. 
Waller,  1  W.  N.  200;  14  W.  R.  783,  V. 
C.  W. 

8  In  case  of  a  direct  trust,  no  length  of 
time  bars  the  claim  between  trustee  and 
cestui  que  trust.  Cook  v.  Williams,  1  Green 
Ch.  209;  Baker?).  Whiting, 3  Sumner,  476; 
Armstrong  v.  Campbell,  3  Yerger,  201; 
Overstreet  v.  Bate,  1  J.  J.  Marsh.  870 ;  Cos- 
ter V.  Murray,  5  John.  Ch.  224;  Gist  v. 
Cattel,  2  Uesaus.  63;  Thomas  v.  White,  3 
Lilt.  177;  StepIienc.Yai)dle,  SHayw.  221; 
1  recoihick  v.  Austin,  4  Mascm,  16 ;  I  urrill 
V.  Muzzy,  4  Yerger,  104;  Wisner  ».  Bar- 
net,  4  Wash.  C.  C.  631;  Bryant  v.  Packett, 
8  Hayw.  262;  Fisher  v.  Tucker,  1  M'Cord 
Ch.  189;  Van  Ehyu  i).  Vincent,  ib.  314; 
Decouche  v.  Savetier,  3  John.  Ch.  216; 


Wamburzee  v.  Kennedy,  4  Desaus.  474; 
Pierson  v.  Ivey,  1  Yerger,  297;  Turner 
V.  Debell,  2  A.  K.  Marsh.  384;  Bigelow  ». 
Bigclow,  6  Ham.  97;  Kane  v.  Bloodgood, 
7  John.  Ch.  90 ;  Farnam  v.  Brooks,  9  Pick. 
242-244;  Williams  i).  Watkins,  3  Peters, 
61,  52 ;  Cowart  v.  Perrine,  3  C.  E.  Green 
(N.  J.), 464,  457;  Conover«.  Conover,  Sax- 
tnn  (N.  J.),  403;  Wanmnker  «.  Van  Bus- 
kirk,  ib.  685;  Allen  v.  WooUey,  1  Green 
Ch.  209;  Stark  v.  Huntm,  2  Green  Ch. 
311;  Burdick  v.  Garrick,  L,  R.  5  Ch.  Ap. 
233. 

*  Wych  V.  East  India  Company,  3  P. 
"Wms.  309. 

'  Hercy  v.  Ballard,  4  Bro.  C.  C  468. 

6  Townshend  v.  Townshend,  1  Cox,  28; 
1  Bro.  C  C.  860,  664. 

7  Prince  v.  Heylin,  1  Atk.  493;  Cox  u. 
Dolman,  2  De  G.,  M.  &  G.  592,  597. 

8  2  Sch.  &  Lef.  633. 
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bar ;  but  if  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  Ch.  xv.  §  2. 
a  Court  of  Equity,  founded  on  fraud  or  the  like,  his  possession  is 
adverse,  and  the  Statute  of  Limitations  will  run  from  the  time 
that  the  circumstances  of  the  fraud  were  discovered. 

Although  it  is  a  rule  in  Equity  that  no  length  of  time  will  bar 
a  fi'aud,  yet  a  transaction  cannot  be  impeached  on  the  ground  of 
fraud,  where  the  fact  of  its  having  been  committed  has  been  within 
the  knowledge  of  the  party  for  many  years ;  ^  if,  therefore  the  bill 
states  circumstances  of  fraud,  and  that  the  plaintiff  did  not  become 
apprised  of  them  till  after  the  period  limited  by  the  statute  had 
expired,  a  plea  of  the  Statute  of  Limitations  will  not  prevail,  unless 
the  defendant  meets  such  statement  by  an  averment  and  answer, 
negativing  the  fraud  ^  or  the  fact  of  the  discovery  within  the  time 
specified  in  the  bill.*  The  same  rules  which  are  applied  by  Courts 
of  Equity  to  cases  of  fraud,  will  also  be  applied  to  cases  of  mis- 
take ;  and  it  has  been  held,  where  there  has  been  a  mistake,  that 
the  statute  will  not  operate  till  after  the  expiration  of  six  years 
from  the  discovery  of  it.^  The  principle  upon  which  this  rule  is 
founded  is,  that  the  statute  runs  from  every  new  right  of  action  or 
suit  which  accrues  to  the  plaintiff,  and  that  the  discovery  of  the 
fraud  gives  to  the  plaintiff  a  new  right ;  but,  if  he  does  not  pro- 
ceed within  the  time  limited  by  the  statute  from  such  discovery, 
he  will  be  barred.'  This  rule,  which  appears  to  have  been  the  one 
relied  upon  by  the  Courts  under  the  old  Statute  of  Limitations,  21 
Jac.  I.  c.  16,  has  been  distinctly  embodied  in  the  Act  of  3  &  4  Will. 
IV.  c.  27,  §  26.^ 


In  cases  of 
fraud: 


Not  if  fraud 
discovered 
many  years 
before. 


Rule  in  cafes 
of  mistake. 


1  Gould  V.  Gould,  3  Story,  616. 

2  See  Goodrich  v.  Pendleton,  2  John. 
Ch.  384. 

3  Hovenden  v.  Lord  Anneslev,  vMsup.; 
Blennerhassett  ».  Day,  2  Ball  '&  B.  118; 
Whallev  v.  Whalley,  3  Bligh,  1,  12;  Blair 
V.  Bromley,  2  Phil.  354,  360;  11  Jur.  617; 
Beaden  v.  King,  9  Hare,  499. 

In  cases  of  fraud  the  Statute  of  Limita- 
tions begin's  to  run  from  the  time  of  the 
discovery  of  the  fraud.  See  Homer  v. 
Fish,  1  Pick.  438;  Wells  ».  Fish,  3  Pick. 
74,  76  (2d  ed.),  and  cases  cited  in  note  (1); 
Jones  V.  Conoway,  4  Yeatcs,  109;  Sher- 
wood *.  Sutton,  5  Mason,  143;  Harsell  s. 
Kelley,  2  M'Cord,  426;  Bishop  j).  Little, 
3  Greenl.  405;  Moretim  v.  Chandler,  8 
Greenl.  9 ;  Hamilton  i>.  Sheppard,  2  Murph. 
116;  Payne  v.  Hathaway.  3  Vt.  212;  2 
Story  Eq.  Jur.  §§  1521,  1521  a,  and  notes 
and  cases  cited;  Shelbv  i).  Shelbv,  Cooke, 
183;  Pugh  V.  Bellj  1  J.  J.  Marsh.  401; 
Crane  i>.  Prather,  4  id.  77 ;  Croft  v.  Arthur, 
3  Desans.  323;  Wamburze  v.  Kennedy,  4 
De»aus.  474 ;  Hadix  v.  Davison,  3  Mon.  40 ; 
Cole  V.  M'Glafhry,  9  Greenl.  181;  Shields. 
Anderson,  3  Leigh,  729;  Eigleburper  v. 
Kibler,  1  Hill  Ch.  121;  Haywood  t). Marsh, 
6  Yerger,  60 ;  Pennook  V.  Freeman,  1 
Watts,  401 ;  Bertine  v.  Varian,  1  Edw.  Ch. 
342;  Hunter  v.  Spotswood,  1  Wash.  146; 


Story  Eq.  PI.  §  754;  Warner  v.  Daniels,  1 
Wood.  &  M.  90;  Radclifif  v.  Rowley,  2 
Barb.  Ch.  23;  Baker  v.  Grundy,  1  Duvall 
(Ky.),  281;  Gibson  v.  Fifer,  21  Texas,  260; 
Myers  v.  Hanlon,  12  Rich.  (S.  C.)  Eq.  196; 
Martin  ti.  Martin,  35  Ala.  560;  Longworth 
«.  Hunt,  11  Ohio  (N.  S.),  194;  Smith  v. 
Fly,  24  Texas,  345.  But  the  bar  created 
by  the  Statute  of  Limitations  is  not  avoided 
by  mere  constructive  fraud.  Farnam  v. 
Brooks,  9  Pick.  212.  Nor  is  the  bar 
avoided  by  a  fraud  which  the  party  has 
the  full  means  of  discovering.  Farnam  v. 
Brooks,  9  Pick.  212;  Cole  v.  M'Glathry,  9 
Greenl.  131;  Dodge  ».  Essex  Ins.  Co.,  12 
Gray,  65,  71. 

*  Brooksbank  v.  Smith,  2  Y.  &  C.  Ex. 
58,  60;  Dodge  v.  Essex  Ins. "Co.,  1.2  Grav, 
65,  71 ;  Hoiigh  v .  Richardson,  3  Storv,  659 ; 
Thomas  w.  Miirshall,  36  Ala.  604;  &ibson 
V.  Fifer,  21  Texas,  260 ;  Smith  v.  Fly, .  24 
Texa«,  345. 

6  Hovenden  v.  Lord  Anneslev,  2  Sch.  & 
Lef.  636;  South  Sea  Company  u.  Wymond- 
sell,  3  P.  Wms.  143. 

8  So  in  Massachusetts,  where  the  fraud 
is  conceiiled  bv  the  person  liable  to  the  ac- 
tion. Genl.  Sts.  c.  166,  §  12.  In  Maine, 
there  must  be  proof  of  actual  fraud  and 
cnncealment  by  the  party  sought  to  be 
charged.   Cole  v.  M"Glathry,  9  Greenl.  131. 
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Ch.  XV.  §  2. 


What 

acknowledg- 
ment or 
promise  will 
take  the  case 
out  of  the 
statute ; 


where  the 
demand 
arises  upon 
simple 
contract, 
acknowledg- 
ment must  De 
in  writing. 

9  Geo.  IV. 
c.  14. 


Acting  upon  the  principle  above  laid  down,  that  the  period  when 
every  new  right  of  action  or  suit  accrues  to  the  party,  should  be 
the  period  from  which  to  date  the  operation  of  the  statute,  the 
Courts  have  held,  that  where  any  new  promise  or  any  acknowledg- 
ment has  been  given  by  the  debtor  to  the  creditor  or  his  agent,^ 
it  confers  a  new  right  of  action  upon  the  creditor ;  and  that,  there- 
fore, the  time  within  which  the  creditor's  remedy  would  be  barred 
must  be  reckoned  from  the  time  of  such  acknowledgment  or  promise 
being  given.^  Upon  this  principle  the  Courts  have  held,  that  pay- 
ment of  any  part  of  the  principal  or  interest,  within  the  period 
limited,  is  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute.'  So  they  have  held  the  rendering  an  account,  or  an  offer 
to  account,  to  be  sufficient  to  prevent  the  bar.^ 

Formerly,  the  Courts  acted  with  very  considerable  laxity  in  their 
decisions  upon  the  nature  of  the  acknowledgment  which,  in  the 
case  of  demands  arising  upon  simple  contracts,  would  be  sufficient 
to  take  them  out  of  the  Statute  of  Limitations  :  which  laxity  gave 
rise  to  various  questions  as  to  the  proof  and  effect  of  acknowledg- 
ments and  promises,  offered  in  evidence,  for  the  purpose  of  taking 
the  case  out  of  the  operation  of  the  statute.  These  questions 
have  now,  however,  in  a  great  measure,  been  set  at  rest :  for,  by 
Lord  Tenterden's  Act,  it  has  been  declared,  that,  in  actions  of  debt 
or  upon  the  case,  grounded  on  any  simple  contract,  no  acknowl- 
edgment or  promise  by  words  only  shall  be  deemed  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  statute,  21  Jac.  I.  c.  16,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby ;  ^  and  by  the  Mercantile 
Law  Amendment  Act,  1856,'  an  acknowledgment  or  promise  by 
writing,  signed  by  the  duly  authorized  agent  of  the  party  charge- 
able thereby,  has,  with  reference  to  the  provisions  of  Lord  Tenter- 
den's Act,  the  same  effect  as  if  such  writing  had  been  signed  by 
the  party  himself. 


1  Fuller  I).  Redman,  26  Beav.  614. 

2  See  Bangs  v.  Hall,  2  Pick.  378;  Exeter 
Bank  v.  Sullivan,  6  N.  H.  136;  "Whitney 
V.  Bigelow,  4  Pick.  110;  Porter  v.  Hill,  4 
Greenl.  41;  Deshon  v.  Eaton,  4  Greenl. 
413;  Eussell  v.  Copp,  5  N.  H.  164;  Bailey 
V.  Crane,  21  Pick.  324;  Illsley  v.  Jewett, 
2  Met.  168.  Upon  this  subject  of  the  revival 
of  the  remedy  by  an  acknowledgment  of 
and  a  new  promise  to  pav  the  debt,  see 
Chitty  Cont  (10th  Am.  ed.)  924  et  sea., 
and  notes,  and  American  cases  cited;  £x 
parte  Dewdney,  15  Sumner's  Ves.  479, 
note  (a),  and  cases  cited;  Baillie  v.  Sib- 
bald,  ib.  185,  note  (a). 

8  Hony  V.  pony,  1  S.  &  S.  568,  680; 
Briggs  V.  Wilson,  17  Beav.  330. 


*  Earl  Pomfret  v.  Lord  Windsor,  2  Ves. 
S.  485;  and  see  Briggs  v.  Wilson,  5  De 
G.,  M.  &  G.  12. 

6  9  Geo.  IV.  c.  14,  §  1.  It  is  also  declared, 
by  the  same  section,  thatwhere  there  shall 
be  two  or  more  joint  contractors,  or  execu- 
tors or  administrators  of  any  contractor,  no 
such  joint  contractors,  executor,  or  admin- 
istrator shall  lose  the  benefit  of  the  21  Jac. 
I.  c.  16,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  any  written  acknowl- 
edgment or  promise  made  and  signed  by 
atw  other  or  others  of  them.  To  flie  sanie 
effect,  see  Genl.  Sts.  Mass.  c.  155,  §  13  et 
leg. 

6  19  &  20  Vic.  c.  97,  §  13. 
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Lord  Tenterden's  Act  does  not,  however,  alter  or  take  away  or  Ch.  xv.  §  2. 

lessen  the  effect  of  any  payment  of  any  principal  or  interest  made   ^- — 1 ' 

by  any  person  whatever ;  so  that  the  payment  of  any  interest,  or  Part-pay- 
any  part  of  the  principal,  within  the  period  limited  by  the  21  jac.  "™'' 
I.  c.  16,  §  3,  will  still  have  the  effect  of  taking  the  case  out  of  the 
statute ;  but  by  the  14th  section  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  it  is  enacted  that  no  co-contractor  or  co-debtor, 
executor,  or  administrator  of  any  contractor  shall  lose  the  benefit 
of  the  21  Jac.  I.  c.  16,  §  3,  so  as  to  be  chargeable  in  respect,  or  by 
reason  only,  of  payment  of  any  principal,  interest,  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co-debtors,  execu- 
tors, or  administrators.* 

It  is  to  be  observed,  that  the  operation  of  Lord  Tenterden's  Act  9  Geo.  IV.  c. 
is  confined  to  cases  of  demands  arising  upon  simple  contracts:  in  W,  is  confined 
which  cases  only  it  was  held,  before  the  passing  of  the  Act,  that  contracts. 
parol  promises  or  undertakings  would  destroy  the  operation  of  the 
statute  21  Jac.  I.  c.  16.     Where  the  cause  of  action  was  a  tort,  sub- 
sequent acknowledgments  were  held  nugatory ;  ^   and  in  actions 
arising  upon  specialty,  the  statute  did  not  apply. 

The  statute  21  Jac.  I.  c.  16  provides,  by  §  2,  that  if  any  person  persons 
entitled  to  the  writs  therein  named,  or  who  shall  have  a  right  of  ™der  legal 
entry,  shall  be  under  the  age  of  twenty-one  years,  feme  covert,  non  may  sue, 
compos  mentis,  imprisoned,  or  beyond  the  seas,'  such  personr  or  his  t°'^^5.6  ^  ft**'' 
heirs  may,  notwithstanding  the  twenty  years,  by  the  preceding  their  disabiii- 
section  limited  as  the  period  within  which  such  writs  might  be  ce^asedJ* 
sued  out  or  entries  made,  bring  his  action  or  make  his  entry,  as  he 
might  have  done  before  the  Act,  so  that  such  action  or  entry  was 
brought  or  made  within  ten  years  after  his  disqualification  ceased ; 
and  by  §  7,  that  persons  under  any  of  such  disqualifications  may 
bring  the  several  actions  enumerated  in  the  third  section,*  so  that 
the  same  be  brought  within  the  time  before  limited  for  bringing 
the  same  after  the  termination  of  the  disqualification ;  but  now,  the 
absence  beyond  the  seas,  or  the  imprisonment  of  a  creditor,  does 
not  entitle  him  to  any  time  within  which  to  bring  his  action  or 
suit  beyond  the  time  fixed  by  21  Jac.  I.  c.  16,  §  3.^ 

1  See  Seager  «.  Aston,  3  Jur.  N.  S.  481,  term  in  the  statutes  of  other  States,  see  2 
V.  C.  S.  Section  14  is  not  retrospective.  Starlc  Ev.  (5th  Am.  ed.)485,  note  (3),  Tit. 
Jackson  «■  WooHey,  8  El.  &  Bl.  778;  4  Limitations.  In  Massachusetts,  it  has  been 
Jur.  N.  S. '656;  and  see  Thompson  v.  decided  that  a  citizen  of  another  State, 
Waithman,  3  Drew.  628;  2  Jar.  N.  S.  who  has  never  been  in  that  Common- 
1080;  Cqckrill  o.  Sparke,  3  F.  &  F.  150;  wealth,  is  not  a  person  "beynnd  seas. 
9  Jur.  N'  S.  307.  without  any  of  the  United  States,"  and 

2  Arguendo,  Hony  v.  Hony,  1  S.  &  S.  therefore  not  within  the  saving  clause  in 
568,  578.  the  Statute  of  Limitations.    St.  1786,  c.  52, 

s  It  is  held  in  Ohio  that  the  term  "be-  §  4;    see  Genl.  Sts.  Mass.    c.   155,  §  6. 

yond   seas,"   in  their  statute  of  1804,  is  Whitney  v.  Goddard,  20  Pick.  304. 
equivalent  to  "  without  the  limits  of  the  *  Ante,  p.  639. 

State."    Richardson  e.  Richardson,  6  Ham.  ^  Mercantile  Law  Amendment  Act,  1866 

(Ohio)  125.    As  to  the  construction  of  this  (19  &  20  Vic.  c.  97),  §  10. 
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When  debtor 
out  of  the 
jurisdiction. 


19  &  20  Vic. 
c.  97,  §  12. 


Where  ex- 
ecutor has  not 
proved. 


Where 
executor 
de  son  tort. 

Assignee  in 
like  position 
to  his 
assignor. 


3  &  4  Will. 
IV.  c.  27. 


Although  the  7th  section  of  the  21  Jac.  I.  c.  16,  provided,  as 
above  mentioned,  for  the  statute  not  attaching  where  the  plaintiff 
was  under  any  of  the  disabilities  therein  mentioned,  no  provision 
was  made  to  prevent  its  operating  as  a  bar,  during  the  time  the 
debtor  might  be  out  of  the  jurisdiction.  The  4  &  5  Anne,  c.  16, 
§  19,  has,  however,  remedied  that  defect,  and  the  creditor  has 
under  it  the  same  privilege,  where  the  debtor  is  beyond  the  seas, 
as  he  had  by  the  statute  of  James,  where  he  was  beyond  the  seas 
himself;  ^  but  no  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of 
the  Queen's  dominions,  is  to  be  deemed  to  be  beyond  seas  within 
the  meaning  of  the  last-mentioned  Act.^ 

It  is  right  to  notice  here,  that  it  has  been  considered,  that 
the  21  Jac.  I.  c.  16,  will  not  be  a  good  plea  in  a  suit  against  an 
executor  or  administrator,  where  he  has  not  proved  the  will,  or 
administered :  because  no  laches  can  be  imputed  to  a  plaintiff  for 
not  suing,  while  there  is  no  executor  or  administrator  against  whom 
he  can  bring  his  action ;  '  but  where  the  allegation  of  the  bill, 
upon  a  fair  construction,  was,  that  the  defendant  had  possessed 
the  personal  estate,  and  therefore  might  have  been  sued  as  exec- 
utor de  son  tort,  a  plea  of  the  Statute  of  Limitations,  by  an  exec- 
utor who  had  not  taken  out  probate  till  some  years  after  the 
testator's  death,  was  allowed.*  And  it  may  be  laid  down  as  a 
general  rule,  that,  wherever  a  party  takes  by  assignment,  from 
another,  the  assignee  will  not  be  in  a  better  position  than  the 
assignor :  and  therefore,  where  the  Statute  of  Limitations  might 
have  been  pleaded  against  the  assignor,  it  may  be  equally  so 
against  the  assignee,  whether  such  assignment  be  by  act  between 
the  parties,  or  by  act  of  law.* 

It  is  to  be  remarked,  that  previously  to  the  passing  of  the 
statute  3  &  4  Will.  IV.  c.  27,,^  neither  the  21  Jac.  I.  c.  16,  nor 
any  of  the  other  statutes  for  the  limitation  of  actions,  applied 
specifically  to  Courts  of  Equity :  though  those  Courts  have,  in  all 
cases  where  legal  titles  and  demands  were  the  subject  of  litigation, 
held  themselves  bound  by  them,  and,  in  respect  of  equitable  titles 
and  demands,  have  been  influenced  in  their  determination  by 
analogy  to  them.'    The  first-mentioned  statute  specifically  men- 


1  Sturt  V.  Mellish,  2  Atk.  611!.  In  Genl. 
Sts.  Mass.  c.  155,  §  9,  there  are  provisiuns 
on  this  subject. 

2  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vic.  c.  97),  §  12.  This  section  is 
not  retrospective.  Flood  v.  Patterson,  29 
Beav.  295;  7  .Jur.  N.  S.  324. 

8  Joli<r«  V.  Pitt,  2  Vern.  694;  1  Eq.  Ca. 
Ah.  305,  pi.  11;  see  also  Lord  Kldon's  ob- 


servations in  Webster  v.  Webster,  10  Ves. 
93. 

*  Webster  v.  Webster,  vbi  sup. ;  Storv 
Eq.  PI.  §  753;  Bnrclitt  v.  Gew,  8  PicL 
108. 

6  South  Sea  Company  v,  Wymondsell, 
3  P.  Wms.  143. 

6  Amended  by  7  Will.  IV.  &  1  Vic.  c. 
28. 

7  See  ante,  p.  559, 
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tions  suits  in  Equity  amongst  the  actions  and  suits  to  be  limited  Ch.  xv.  §  2. 

by  its  operation  :  it  does  not,  however,  apply  to  any  suits  but  those   ' y 

relating  to  real  property,  and  moneys  charged  upon  land,  and 
legacies.^  These  provisions  have  since  been  extended  by  the  23  &  24  Vic. 
23  &  24  Vic.  c.  38  ^  to  the  case  of  claims  on  the  personal  estates  "'  ^^'  ^  '^-  . 
of  intestates.  The  statute  21  Jac.  I.  c.  16,  may  therefore  still  be 
insisted  upon,  by  way  of  plea,  in  all  cases  not  included  in  the  3 
&  4  Will.  IV.  c.  27,  and  the  23  &  24  Vic.  c.  88,  in  which  it  might 
before  have  been  pleaded.' 

It  may  be  useful,  in  this  place,  to  point  out  the  cases  in  which  Cases  in- 
the  Statute  of  Limitations  of  the  3  &  4  Will.  IV.  c.  27,  operates  as  3^&fwm. 
a  bar  to  suits  in  Equity.    By  the  24th  section,  all  suits  in  Equity  IV.  c.  27; 
are  barred,  as  against  persons  clifming  any  land  or  rent  (within 
the  meaning  of  the  definitions  contained  in  the  first   section  of  Suit  concem- 
the  Act),  unless  within  the  period  during  which,  by  virtue  of  the  reft™ 
provisions  thereinbefore  contained,  they  might  have  made  an  entry 
or  distress,  or  brought  an  action  to  recover  the  same  respectively, 
if  they  had  been  entitled  at  Law  to  such  estate,  interest,  or  right, 
as  they  claim  in  Equity.    This  right,  however,  in  the  case  of  an 
express  trust,  it  is  declared,  by  the  25th  section,  shall  be  deemed  where  an  ex- 
not  to  have  accrued  against  the  trustee,  or  those  claiming  through  ^^^^  ™^  ' 
him,  until  the  actual  conveyance  to  a  purchaser  for  valuable  con- 
sideration.    It  is  also  declared,  that  it  is  only  against  such  pur- 
chaser, and  any  one  claiming  through  him,  that  the  right  shall 
then  be  deemed  to  have  accrued :  so  that,  as  between  the  trustee 
and  the  cestui  que  trust,  the  law  remains  the  same  as  it  did  before 
the  statute.* 

It  is  also  declared,  by  the  26th  section,  that,  in  every  case  of  in  cases  of 
concealed  fraud,  the  right  to  bring  a  suit  in  Equity  for  the  recovery  ^^"^f'^** 
of  any  land  or  rent,  shall  be  deemed  to  have  accrued  at,  and  not 
before,  the  time  at  which  such  fraud  has,  or  with  reasonable  dili- 
gence might  have  been  known  or  discovered.*    It  also  provides,  where  there 
that  nothing  in  that  section  shall  enable  any  owner  of  lands  or  for^vXawf'^ 
rents  to  have  a  suit  in  Equity  for  the  recovery  of  such  lands  or  considera- 
rents,  or  for  setting  aside  any  conveyance  of  such  lands  or  rents, 
on  account  of  fraud,  against  any  bona  fide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of  such  fraud, 
and  who,  at  the  time  that  he  made  the  purchase,  did  not  know, 

1  See  §  40.  For  the  cases  on  this  sec-  Acts,  93.  et  seq.  In  oases  of  equitable 
tion,  see  Shelford  R.  P.  Acts,  248-262;  waste,  see  Duke  of  Leeds  ».  Earl  Amherst, 
Sngd.  R  P.  Acts,  120,  et  seq.  2  Phil.  117,  125;  10  Jur.  956;  and  as  to  the 

2  See  §  13.  Ace  generally,  Dixon  v.  Gnyfere,  No.  1, 
s  For  a  collection  of  cases  on  the  21  ,Tac.       17  Beav.  421;  Sugd.  R.  P.  Acts,  105;  see 

I.  c.  16,  and  9  Geo.  IV.  c.  14,  see  Shelford  Farnam  v.  Brooks,  9  Pick.  212;  Cole  v. 

R.  P.  Acts,  283-310.  M'Glathry,  9  Greenl.  131;  ante,  643,  note. 

*  For  the  oases  on  §§  24,  25,  see  Shel-  «  Cole'e.    M'Glathry,   9   Greenl.   131; 

fordR.  P.  Acts,  211-214^222;  Sngd.  R.  P.  onfe,  645,  note. 
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or  acquies- 
cence. 

In  cases  of 
mortgage : 


No  redemp- 
tion after 
twenty  years' 


■without 
acknowledg- 
ment. 

What 

acknowledg- 
ment was 
formerly 
sufficient. 


Present  law 
as  to 

acknowledg- 
ments: 


and  had  no  reason  to  believe,  that  any  such  fraud  had  been  com- 
mitted ;  and  the  27th  section  sarves  the  jurisdiction  of  Courts  of 
Equity  on  the  ground  of  acquiescence.^ 

It  has  been  before  stated,  that,  previously  to  the  passing  of  the 
Act  now  under  consideration,  a  plea  of  the  Statute  of  Limitations, 
21  Jac.  I.  c.  16,  was  held  to  be  a  good  bar  to  a  bill  for  the  redemp- 
tion of  a  mortgage,  if  the  mortgagee  had  been  in  possession  of  the 
mortgaged  premises  upwards  of  twenty  years  ;^  and,  indeed,  as 
we  have  already  seen,  demurrers  upon  that  ground  have  been 
allowed.^  The  Courts,  however,  permitted  the  redemption  of 
mortgages,  if,  at  any  time  within  the  period  of  twenty  years,  the 
mortgagee  had  acknowledged  that  the  estate  was  redeemable  prop- 
erty. For  this  purpose,  a  positive  acknowledgment  of  the  mortgage 
was  not  required ;  but  any  act  on  the  part  of  the  mortgagee,  or  of 
any  one  claiming  under  him,  tending  to  show  that  he  considered 
the  mortgage  as  still  subsisting  (such  as  the  keeping  of  accounts), 
was  considered  as  sufficient  to  keep  alive  the  interest  of  the  mort- 
gagor;' nor  was  it  necessary  that  the  acknowledgment  should 
have  been  mg,de  to  the  mortgagor,  or  to  one  claiming  under  him : 
any  act  by  which  the  existence  of  the  mortgage  was  admitted,  even 
in  transactions  with  a  third  party,  was  held  sufficient ;  ^  and  so 
has  a  recital  in  a  will,  or  any  other  deliberate  instrument ; "  and 
even  a  parol  acknowledgment,  provided  it  was  clear  and  unim- 
peachable, and  made  within  twenty  years,  has  been  permitted  to 
take  the  case  out  of  the  bar  created  by  the  statute.'  The 
statute  3  &  4  WUl.  IV.  c.  27,  §  28,  has,  however,  made  a  con- 
siderable alteration  in  the  law,  in  this  respect,  by  enacting,  that 
where  a  mortgagee  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in 
his  mortgage,  the  mortgagor,  or  any  person  claiming  through  him, 
shall  not  bring  a  suit  to  redeem  the  mortgage,  but  within  twenty 
years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt :  unless,  in  the  mean  time,  an  acknowledgment 
of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption,  shall 
have  been  given  to  the  mortgagor,  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in  writing, 
signed  by  the  mortgagee  or  the  person  claiming  through  him ;  and 
in  such  case,  no  such  suit  shall  be  brought  but  within  twenty  years 


1  For  the  cases  on  §§  26,  27,  see  Shel- 
ford  R.  P.  Acts,  222-227-229;  Sugd.  K.  P. 
Acts  98. 

2  Ld.  Red.  271;  Coop.  Eq.  PI.  254; 
Beames  on  Pleas,  162;  Story  Eq.  PI  757. 

8  Ante,  p.  560. 

*  Kdsell  t).  Buchanan,  4  Bro.  C.  C.  254, 
266;  2  Ves.  J.  84. 


5  Hardy  v.  Reeveo,  4  Ves.  466,  479; 
Smart  v.  Hunt,  cited  ib.  478. 

6  Ord  V.  Smith,  2  Eq.  Ca.  Ab.  600,  pi. 
27;  Perry  s.  M«rst(.n,  2  Bro.  C.  C.  397, 
899;  Hansard  D.  Hardy,  18  Ves.  455,469; 
Price  V.  Copner,  1  S.  &  S.  347,  355. 

'  Eaynor  v.  Oastler,  6  Mad.  274;  Whit- 
ing V.  White,  2  Cox,  290,  295 ;  Perry  v. 
Marstou,  iM  sup. 
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next  after  the  time  at  whicli  such  acknowledgment,  or  the  last  Ch.  xv.  §  2. 

of  such  acknowledgments,  if  more  than  one,  was  given.     So  that,   ^^ y ' 

according  to  that  section  no  acknowledgment  will  take  a  suit  for 
the  redemption  of  a  mortgage  out  of  the  operation  of  the  Act,  un- 
less it  is  in  writing,  signed  by  the  mortgagee,  or  the  person  claim- 
ing through  him,  and  given  to  the  mortgagor  himself,  or  to  the 
person  claiming  the  estate,  or  the  agent  of  such  mortgagor  or 
•person.^ 

The  same  section  then  proceeds  to  enact,  that  when  there  shall  where  more 
be  more  than  one  mortgagor,  or  more  than  one  person  claiming  mort^^or; 
through  the  mortgagor  or  mortgagors,  the  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall 
be  as  eifectual  as  if  the  same  had  *been  given  to  all  of  them ;  but  where  more 
where  there  shall  be  more  than  one  mortgagee,  or  more  than  one  mOTteagee; 
person  claiming  the  estate  and  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  the  same,  and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or  under  him 
or  them,  and  any  person  or  persons  entitled' to  any  estate,  or  interest, 
to  take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests  ;  ^  and  shall  not  operate  to  give  to  a  mortgagor 
or  mortgagors  a  right  to  redeem  the  mortgage,  as  against  the 
person  or  persons  entitled  to  any  other  undivided  or  divided  part 
of  the  money,  or  land,  or  rent.     It  also  provides,  that  where  such 
of  the  mortgagees  or  persons  as  shall  have  given  an  aoknowledg-  -^rhere  mort- 
ment,  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com-  gagee  giving 
prised  in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  edgment  has 
to  any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or  ""^^  *  ^''*™" 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of 
the  land  or  rent,  on  payment,  with  interest,  of  the  part  of  the  mort- 
gage money  which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money,  as  the  value  of  such  divided  part  of  the  land 
or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent 
comprised  in  the  mortgage.' 

The  above  Act  not  only  limits  the  right  of  the  mortgagor  to  no  suit  to  re- 
redeem,  but  it  provides,  by  §  40,  against  the  mortgagee,  or  other  ™^^''  money 

1  The  acknowledgment  need  not  be  after  twenty  years,  not  only  against  the 
given  mthin  twenty  years  after  the  mort-  person  signing  the  same,  and  those  claim- 
gastee  has  entered  into  possession.  Stans-  mg  under,  or  in  privity  with  him,  but 
field  V.  Hobson,  3  De  G.,  M.  &  G.  620,  against  all  others,  whether  claiming  by 
626;  .see  also  Pendleton  v.  Rnoth,  1  Giff.  descent  or  purchase,  in  remainder  or  re- 
35 ;  6  .Jur.  N.  S.  840 ;  1  De  G.,  F.  &  J.  81 ;  version ;  and  that  there  is  no  saving  clause 
6  Jur.  N.  S.  182;  Sugd.  E.  P.  Acts,  113,  in  the  Act  in  favor  of  persons  under  dis- 
as  to  effect  of  acknowledgment  by  tenant  abilities,  such  as  infancy,  coverture,  &c. 
in  tail  and  heir  of  the  mortgagee.  "  For  the  cases  on  §  28,  see  Shelford 

2  It  is  to  be  observed,  that  the  above  R.   P.  Acts,  229-236;  Sugd.  R.  P.   Aotg 
clause  renders  the  acknowledgment  valid  111-116. 
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land  or 
legacy,  after 
twenty  years, 


after  last 
payment  or*' 
acknowledg- 
ment. 


§  40  cannot 
be  pleaded  in 
bar  to  a  fore- 
closure suit. 


Effect  upon 
legacies. 


person  entitled  to  any  money  secured  by  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent, 
at  Law  or  in  Equity,  or  to  any  legacy,  bringing  any  action,  suit,  or 
other  proceeding  to  recover  such  money,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same:  unless,  in  the  mean  time,  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowl- 
edgment of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable  or  his 
agent,  to  the  person  entitled  thereto  or  his  agent :  in  which  case, 
no  such  action,  suit  or  proceeding  can  be  brought  but  within  twen- 
ty years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was  given.^ 

It  has  been  decided,  that  a  bill  of  foreclosure  is  a  suit  for  the 
recovery  of  the  estate,  and  not  of  the  money,  although  it  may  lead 
to  the  payment  thereof;  and  that,  therefore,  this  section  of  the 
statute  cannot  be  pleaded  in  bar  to  such  a  suit.'' 

Before  the  passing  of  the  3  &  4  Will.  IV.  c.  27,  it  had  been 
repeatedly  held,  that  the  Statute  of  Limitations  could  not  be  plead- 
ed to  suits  for  the  recovery  of  legacies :  although  the  Court,  after 
the  lapse  of  a  great  time,  would,  under  certain  circumstances, 
presume  payment.'  It  is  now,  however,  provided  by  §  42,  that  no 
interest  in  respect  of  any  legacy  shall  be  recovered  but  within  six 
years  next  after  the  same  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable,  or  his  agent.  In  the  case  of  PhiUipo  v. 
Munnings,*'  Lord  Cottenham  considered  it  clear,  that  a  sum  of 


1  See  Cheever  v.  Perley,  11  Allen,  584. 
Absence  beyond  the  seas,  and  imprison- 
ment are  no  longer  disabilities  within  this 
section.  See  19  &  20,  Vic.  c.  97,  §  10. 
Some  doubt  having  arisen  whether  the 
mortgagee  could  mal^e  an  entry,  or  bring 
an  action  at  Law,  to  recover  possession  of 
the  property,  after  twenty  years  had 
elapsed  from  the  mortgage  becoming  ab- 
solute, althounh  principal  and  interest 
might  have  been  paid  in  the  menn  time, 
the  7  Will.  IV.  &  1  Vic.  c.  28  was  passed, 
by  which  it  was  declared,  that  mortgagees 
might  bring  notions  or  suits  in  Equity,  to 
recover  the  land,  &o.,  at  any  time  within 
twentj'  years,  after  the  last  payment  of 
any  part  of  the  principal  or  interest  se- 
cnred  bv  the  mortgage.  By  the  23  &  24 
Vic.  c.  38,  §  13,  a  provision  similar  to  §  40 
is  enacted  with  respect  to  the  case  of 
claims  on  the  personal  efltate  of  intestates. 
For  the  ca<es  on  §  40,  see  Shelford  E.  P. 
Acts,  248-262;  Sugd.  R.  P.  Acts,  119- 
151. 

2  Wrixon  v.  Vize,  3  Dr.  &  War.  104, 


120,  121;  Sugd.  R.  P.  Acts,  121,  122;  see, 
contra,  Dearman  v.  Wyche,  9  Sim.  570, 
582 ;  see,  al«o  Searle  v.  Colt,  1  Y.  &  C.  C.  C. 
36;  Du  Vigier«.  Lee,  2  Hare,  326,  .334:  7 
Jur.  299;  Sinclair  B.Jackson,  17  Beav. 
405. 

s  Anon.,  Freem.  22,  PI.  20;  Parker  v. 
Ash,  1  Tern.  256 ;  Fotherbv  v.  Harti  idge, 
2  Vern.  21;  Wood  v.  Briant,  2  Atk.  521; 
Jones?).  Turberville.  2  Ves.  J.  11,  13j  4 
Bro.  C.  C.  115;  cited  2  Ves.  J.  280;  Hig- 
gins  V.  Crawfurd,  it.  671 ;  Sauzer  v.  De 
Meyer,  2  Paige,  574;  Kane  v.  tiloodgood, 
7  John.  Ch.  90;  Andrews  v.  Sparkhawk, 
13  Pick.  393.  Though  the  Statute  of  Lim- 
itati(ms  is  no  bar  to  a  legacy,  yet  tlie 
Court,  in  regard  to  very  stale  demands, 
will  adopt  the  provisions  of  the  statute,  in 
the  exercise  of  their  discretion.  Arden  v. 
Arden,  1  John.  Ch.  813;  see  Inby  v.  M'- 
Crea,  4  Desau'.  422;  Wilsons.  Kilcannon, 
4  Hayw.  186 ;  Lindsay  v.  Lindsay,  1  Desaus. 
151. 

4  2  M.  &  C.  309,  314. 
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money,  which  had  been  bequeathed  by  a  testator,  upon  certain  Ch.  XV.  §  2. 

trusts,  and  which  was  severed  frona  the  personal  estate  by  the   ' y ■' 

executor,  for  the  purpose  of  those  trusts,  ceased  to  bear  the  char- 
acter of  a  legacy,  and  assumed  that  of  a  trust  fund,  as  soon  as  it 
was  severed  from  the  general  estate;   consequently,  he. decided, 
that  the  statute  did  not  bar  a  suit  to  recover  the  fund  from  the 
executor.    It  was  doubted  -whether  the  Act,  in  any  case,  extended  Applies  to 
to  legacies  not  charged  upon  land ; '  but  in  Sheppard  v.  Duke^  legacies  out 
Sir  Lancelot  Shadwell  V.  C.  held,  that  it  applied  to  legacies  pay-  estate. 
able  out  of  personal  estate. 

The  Act  also  provides,  that  no  arrears  of  dower,  or  any  damages  Arrears  of 
on  account  of  such  arrears,  shall  be  recovered  or  obtained  by  any  reooveraUe 
action  or  suit,  for  a  longer  period  than  six  years  before  the  com-  beyond  six 
mencement  of  such  action  or  suit,  and  that  no  arrears  of  rent  or 

'  nor  aiTears 

of  interest  in  respect  of  any  sum  of  money  charged  upon  or  pay-  of  rent  or 

able  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  '"  "^"^'^ ' 

damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 

recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next 

after  the  same  respectively  shall  have  become  due,  or  next  after  an  unless  an 

acknowledgment  of  the  same  in  writing  shall  have  been  given  to  aeknowiedg- 

°      .  ,    ,    ,  ,  .  °     ,        ,  ,  ,  mentm 

the  person  entitled  thereto,  or  his  agent,  by  the  person  by  whom  writing, 
the  same  was  payable  or  his  agent.'    It  is,  however,  provided, 
that  where  any  prior  mortgagee,  or  other  incumbrancer,  shall  have  or  unless 
been  in  possession  of  any  land,  or  in  receipt  of  the  profits  thereof,  |"e°has*befn 
within  one  year  next  before  an  action  or  suit  shall  be  brought  by  ™-  possession 

.■II  1  .  ,  .t         ■  -withmayear. 

any  person  entitled  to  a  subsequent  mortgage  or  other  incum- 
brance on  the  same  land,  the  person  entitled  to  such  subsequent 
mortgage  or  incumbrance  may  recover,  in  such  action  or  suit,  the 
arrears  of  interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was  in  such  pos- 
session or  receipt  as  aforesaid,  although  such  time  may  have  ex- 
ceeded the  tei-m  of  six  years.*  It  has  been  decided,  that  §  42  does 
not  apply  to  a  case  where  the  relation  of  trustee  and  cestui  que 
trust  has  existed,  between  the  person  in  possession  of  the  land, 
and  the  parties  entitled  to  the  legacies  and  annuities.'    A  testator, 

1  See    Sauzer  ».   De  Meyer,  2    Paige,  Mason  r.  Broadbeiit,  33  Beav.  296;  Mar- 
674.  shall  v.  Smith,  lu  Jur.  N.  S.  1174;  13  W. 

2  9   Sim.  567,  -569;  3  Jur.  168;  and  see  R.    198,  V.  C.  S.;  Edmunds  v.  Waugh,  L. 
Paget  ».  Foley,  2Bi.,g.  N.  C.  679  R.  1  Eq.  418;  12  Jur.  N.  S.  326,  V.  C.  K.; 

8  3   &4.  Will  IV  c.  27,  §§  41,  42.    Ab-  and  see    Shelford,  R.    P.  Acts,  262-273; 

sence  beyond  the  seas  or  imprisonment  is  Sugd.  R  P.  Acts,  119,  136-161. 
no  longer  a  disability  wilhin  these  sec-  °    Young  v.  Lord  Waterpark,  13  Sim. 

tions.     19  &  20  Vie.  c.  97,  §  10.  204;  6  Jur.  656;  on  app.  10  Jur.  1;  Ward 

*  On  this  section,  see  the  cases  of  Sin-  ii.  Arch,  12  Sim.  472,  476;  Coxd.  Dolmau, 

clair  i>.  JacUson,  17  Beav.   405;  Elvy  v.  2  De  G.,  M.  &G.  692,  597;  Hunters.  Nock- 

Norwood,  5  De  G.    &  Sm.  240;    16  Jur.  olds,  IM'N.  &  G.  640-650;  SuowD.  Booth, 

493;  Greenway  «.  Bromfield,  9  Hare,  201;  8  De   G.,  M.   &  G.  69;  2  K.  &  J.  132; 

Bolding  ».  Lane,  3  Giif.  561;  8  Jur.  N.  S.  Lewis  «.  Dunconibe,  29  Beav.  175;  7  Jur. 

407;   Re    Ashwell,  John.  112;   Round  v.  N.  S.  695;  Shaw  «.  Johnson,  1  Dr.  &  Sm. 

Bell,  30   Beav.   121;  7  Jur.  N.  S.  1183;  412;  7  Jur.N.  S.  1005. 
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Ch.  XV.  §  2.  by  charging  his  estate  with'  the  payment  of  an  annuity,  does  not 

■ f ■'  make  the  devisee  a  trustee  for  the  annuitant,  so  as  to  prevent  the 

operation  of  the  statute.-' 
Form  of  plea.  Care  must  be  taken,  in  framing  a  plea  of  a  Statute  of  Limita^ 
tions,  to  set  up  the  proper  statute.^  Thus,  in  all  cases  where  the 
suit  relates  to  a  debt  or  money  due  upon  simple  contract,  or  an 
account,  the  statute  of  21  Jac.  I.  c.  16,  should  be  pleaded ;  where 
the  subject-matter  of  the  suit  is  land  or  rent,  or  the  redemption  of 
a  mortgage,  or  where  it  relates  to  the  recovery  of  the  principal 
'  money  secured  on  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  land  or  rent,  at  Law  or  in  Equity, 
or  to  the  payment  of  a  legacy,  the  3  &  4  "Will.  IV.  c.  27,  must  be 
pleaded.  And  this  statute  must  also  be  the  one  pleaded,  where 
the  suit  is  for  the  recovery  of  the  arrears  of  dower,  or  for  the 
arrears  of  rent,  or  interest  accrued  in  respect  of  any  charges  upon 
land  or  rent,  or  in  respect  of  any  legacy .' 

The  statute  of  3  &  4  Will.  IV.  c.  27,  also  contains  provisions 
for  the  limitation  of  demands  by  ecclesiastical  or  eleemosynary 
corporations  sole,*  and  of  suits  for  enforcing  the  right  of  presenta- 
tion to  any  church,  vicarage,  or  other  ecclesiastical  benefice ; '  in 
all  these  cases,  the  Act  must  be  pleaded. 

A  plea  of  a  Statute  of  Limitations  must  contain  sufficient  affirm- 
ative averments  to  bring  the  case  within  the  statute  pleaded.' 
Thus,  a  plea  of  the  statute  21  Jac.  I.  c.  16,  to  a  bill  for  a  debt, 
must  aver,  besides  reciting  the  statute,  that  the  debt  accrued  more 
than  six  years  before  the  filing  of  the  bill ;  and  so,  where  a  demand 
is  of  any  thing  executory,  as  a  note  for  the  payment  of  an  annuity, 
or  of  money  at  a  distant  period,  or  by  instalments,  the  defendant 
must  aver  that  the  cause  of  action  has  not  accrued  within  six 
years :  because  the  statute  bars  only  what  was  actually  due  six 
years  before  the  action  brought.'  It  does  not  appear,  however, 
that  a  particular  form  of  words  is  necessary  in  such  averments, 
provided  those  made  use  of  are  sufficient  to  bring  the  case  within 
the  statute ;  therefore,  where  the  plea,  instead  of  averring  that 


Ecclesiastical 
corporations. 


Positive 
averments. 


1  Francis  v.  Grover,  5  Hare,  S9,  49 ;  10 
Jur.  280;  and  see  Hargreaves  «  Micliell, 
6  Mad.  326;  Jacquet «.  Jacquet,  27  Beav. 
332. 

2  See  the  form  of  such  a  plea,  Willis, 
662;  2  Eq.  Drafts.  113,  114.  In  setting  up 
a  defence  under  a  puhlic  statute,  it  is  not 
necessary,  either  in  a  Court  of  Chancery 
or  in  a  Court  of  Law,  that  the  pleader 
should  set  forth  the  statute  in  his  plea,  or 
that  he  should  allege  the  existence  of  a 
statute  of  which  the  Court  is  judicially 
bound  to  take  notice.  It  is  sufficient  for 
him  to  state  the  facts  which  are  necessary 
to  bring  the  case  within  the  operation  of 
the  statute;  and  tu  insist  that  upon  these 
lacts  the  plaintiff's  right  or  remedy  is  at 


an  end.  The  Court  will  then  judicially 
take  notice  of  the  existence  of  the  statute 
and  declare  its  legal  effect  upon  the  case 
as  made  by  the  pleadings.  Bogardus  ». 
Trinitv  Church,  4  Paige,  148, 197 ;  see 
Salter  v.  Tobias,  3  Paige,  388. 

s  As  to  suits  in  respect  of  an  intestate's 
personal  estate,  see  23  &  24  Vic.  c.  38, 
§13. 

<  Sect.  29. 

6  Sects.  30,  31,  32,  38.  For  the  cases 
on  §§  29-33,  see  Shelford  E.  P.  Acts,  236; 
Sugd.  E.  P.  Acts,  162-154. 

*  See  Andrews  v.  Uuckabee,  30  Ala. 
143.  For  forms  of  such  plea,  see  2  Van 
Hey.  113, 114. 

'  Ld.  Eed.  271. 
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the  money  in  question  was  not  received  mthin  the  last  six  years,  Ch.  xv.  §  2. 

averred,  that  no  cause  of  action  accrued  within  that  time,  it  was   ' y- ' 

held  sufficient.^ 

Whenever  any  matters  are  stated  in  the  bill  which  are  calculated  Negative 
to  take  the  case  out  of  the  statute,  these  must  be  met  by  negative  averments, 
averments.''  Thus,  if  the  bill  charges  fraud,  the  plea  must  deny 
the  fraud,"  or  aver  that  the  fraud,  if  any,  was  discovered  above  six 
years  before  the  filing  of  the  bill.*  So,  if  the  bill  alleges,  that  the 
fraud  was  not  discovered  till  within  six  years  before  the  biU  was 
filed,  the  plea  must  aver  that  the  fraud  (if  any)  was  not  discovered 
within  that  time.^  If,  moreover,  the  defendant  is  interrogated  as 
to  any  statements  in  the  bill  which  allege  matter  ancillary  to,  or 
afibrd  evidence  of  facts  directly  negatived  by  the  plea,  such  state- 
ments ought  to  be  met  by  an  answer  in  support  of  the  plea.° 
Where  no  answer  is  required,  the  defendant  has  been  allowed  to 
plead  the  statute  orally  at  the  hearing.' 

The  Statute  of  Frauds  ^  may  be  pleaded  in  bar  to  a  suit  to  statute  oi 
which  the  provisions  of  that  Act  apply.°  Thus,  to  a  biU  for  a  ^^'^'^s: 
discovery  and  execution  of  a  trust,  the  statute,  with  an  averment 
that  there  was  no  declaration  of  the  trust  in  writing,  may  be 
pleaded : "  though,  in  the  case  cited,  the  plea  was  overruled  by 
an  answer  admitting  in  effect  the  trust."  To  a  bill  for  the  specific 
performance  of  an  agreement,  the  same  statute,  with  an  averment 
that  there  was  no  agreement  in  writing  signed  by  the  parties,  has 
also  been  pleaded.^^  The  Statute  of  Frauds  may  also  be  pleaded 
to  a  bUl  to  enforce  a  parol  variation  of  a  written  contract,  unless 

1  Sutton  V.  Lord  Scarborough,  9  Ves.  Statute  of  Frauds,  unless  it  clearly  ap- 
7175.  pears,  on  tlie  face  of  the  bill,  that  the  agree- 

2  Ante,  pp.  605,  614.  meut  is  within  the  statute.  Switzet  v. 
'  Bicknefl  i).  Gough,  S  Atk.  568.  Skiles,  3  Gilman,  529.  But  when  it  does 
4    Ld.  Red.  269;  South  Sea  Company       so  appear  the  objection  may  be  taken  by 

V-  Wymondsell,  3  P.  Wms.  143.  demurrer.     Walker  «.  Locke,  5  Cush.  90; 

6  Aid. ;  Ld.  Red.  269 ;  Sutton  v.  Lord  see  Dudley  v.  Bachelder,  53  Maine,  403, 

Scarborough,  9  Ves.  71,  75.  406 ;  Farnham  v.  Clements,  51  Maine,  426 ; 

6  Dearman  v.  Wyche,  9  Sim.  570,  582;  Cranston  v.  Smith,  6  R.  1.  231;  ante,  p.  561 

Foley  «.  Hill,  3  M- &  C.  475,480;  2  Jur.  note.     For  forms  of  such  plea,  see  2  Van 

440.     But  where  the  plea  sets  up  the  Stat-  Hey.  107,  112. 

ute  of  Limitations  in  defence,  it  is  not  nee-  1"  Cottington  e.  Fletcher,  2  Atk.  165. 
essary  in  such  plea  to  deny  a  new  promise  ^1  Ld  Red.  265 ;  see  Dean  v.  Dean,  1 
within  six  years,  unless  the  bill  alleges  Stockt.  (N.  J.)  425.  If  the  Court  can  ex- 
such  promise;  but  if  so  denied  in  the  plea  ecute  the  trust  from  the  admissions  made 
it  will  be  mere  surplusage.  Davison  ».  by  the  answer,  so  that  the  plaintiff  is  not 
Schemerhorn,  1  Barb  Ch.  480.  under  the  necessity  of  resorting  to  parol 

'  Linocln  v.  Wright,  4  De  G.  &  J.  16;  pt-oof  of  the   trust,  to  entitle  him  to  re- 

6  Jur.  N.  S.  1142;  Snead  v.  Green,  8  Jur.  lief,  such  admissions  will  exclude  the  de- 

N.  S.  4,  M.  R. ;  but  see  Holding  v.  Barton,  fendant  from  the  benefit  of  the  statute,  if 

1  Sm.  &  G.  Ap.  25.  not  insisted  on  in  the  answer.    Dean  v. 

8  29  Car.  if.  c.  3.  Dean,  uUmp. 

9  Ld.  Red.  266;  Story  Eq.  PI.  §  761  ^  lb.  26ti;  Mussell  v.  Cooke,  Free,  in 
eiseq.;  Cozine  v.  Graham,  2  Paige,  177;  Oh.  533;  Child  v.  Godolphin,  1  Dick.  39, 
Meach  «.  Perry,  D.  Chip.  182;  'Ihornton  42 ;  S.  C.  nom.  Child  ».  Comber,  3  Swanst. 
«.  Henry,  2  Scam.  219;  Kinzie«.  Penrose,  423  n.;  Hawkins  «.   Holmes,  1  P.   Wms. 

2  Scam.  620.  The  defence  of  this  statute  V70;  Clerk  i).  Wright,  1  Atk.  .12;  Story 
must  be  insisted  on  by  answer,  or  the  de-  Eq.  PI.  §671;  Stevens  1).  Cooper,  1  John, 
fendant  must  set  it  up  by  way  of  plea;  he  Ch.  425.  For  form  of  such  plea,  see  2 
cannot  by  demurrer  to  the  bill  rely  on  the  Van  Hey.  112. 
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Ch.  XV.  §  2. 


Benefit  of 
statute  may 
be  had  by 
answer. 


Bills  relating 
to  trusts. 


"Where 
agreement 
admitted,  bu 
statute  not 
«et  up. 

Where  no 

answer 

required. 


the  variation  is  such  as  amounts  to  a  mere  waiver  of  a  term  in  the 
agreement :  such  as  the  time  for  the  commencement  of  a  lease.'' 

A  plea  of  this  sort  must  contain  an  averment,  that  there  was  no 
declaration  of  trust  or  agreement  in  writing,  duly  signed ;  ^  and 
where  there  are  any  equitable  facts  alleged,  which  may  have  the 
effect  of  taking  the  case  out  of  the  operation  of  the  statute,  they 
must  be  met  by  negative  averments  in  the  plea,'  and  must  also,  if 
interrogated  to,  be  denied,  by  answer  in  support  of  the  plea.*  This 
proposition  appears  to  be  strictly  in  conformity  with  the  princi- 
ples before  laid  down,^  as  well  as  with  the  existing  authorities.  It 
is  right,  however,  to  state,  that  in  Lord  Redesdale's  treatise,'  his 
Lordship  mentions  it  as  a  position  which  was  formerly  considered 
to  be  well  founded,  but  which  the  decision  of  the  Court,  in  one 
case,'  had  rendered  it  impossible  now  to  sustain ;  and  it  cannot 
be  denied,  that  the  point  is  one  of  considerable  difficulty;  and  as 
it  is  now  placed  beyond  all  doubt  that  the  benefit  of  the  statute 
may  be  had,  if  insisted  on  by  answer,  although  a  parol  agreement 
be  admitted,*  there  can  be  little  use  in  pleading  it  in  bar :  at  least 
to  bills  seeking  the  specific  performance  of  a  contract. 

With  respect  to  bills  relating  to  trusts,  where  there  is  no  dec- 
laration of  trust  in  writing,  it  seems  that  there  is  some  doubt 
whether  the  rule  which  has  been  applied  to  parol  agreements, 
namely,  that,  although  the  defendant  confesses  them  by  his  an- 
swer, yet,  if  he  insists  on  the  protection  of  the  statute,  no  decree 
can  be  made  merely  on  the  ground  of  that  confession,  will  be 
extended  to  the  confession  of  a  trust  by  answer.  In  such  cases, 
therefore,  the  safest  course  will  be  to  meet  the  case  made  by  the 
bill  by  a  plea  of  the  statute,  negativing  any  matter  charged  by 
the  bill  which  may  avoid  the  bar :  generally  by  way  of  averment 
in  the  plea,  and  particularly  and  precisely  by  way  of  answer  in 
support  of  the  plea,  if  discovery  is  required  as  to  such  matter.' 

It  should  be  added,  that  if  a  defendant,  in  an  answer,  admits 
the  agreement,  and  does  not  claim  the  benefit  of  the  statute,  he 
will  be  considered  to  have  waived  it,  and  he  cannot  afterwards 
be  allowed  to  insist  upon  it,  although  he  claims  it  by  answer 
to  the  bill,   when  amended."     Where  no  answer  was  required, 


1  Jord>in  V.  Sawkins,  1  Ves.  J.  402. 

2  Ld.  Ked.  266. 

8  As  to  negative  averments,  see  ante, 
pp.  605,  614. 

4  Coop.  Eq.  PI.  2B6 ;  Beames  on  Pleas, 
172;  and  for  form  of  sucli  plea,  see  2  Van 
Hey.  107 ;  see  also  Denys  v.  Locock,  3  M. 
&  C.  205,234;  1  Jur.  606;  Uearman  v. 
VVyche,  9  Sim.  570,  B82. 

6  Ante,Y>p.  613,614. 

6  Ltl.  Eed.  268. 

7  Whitbread  v.  Brockhurst,  1  Bro.  C. 
C.  404,416;  2  V.  &B,  153n. 


8  Ld.  Eed.  267 ;  Moore  v.  Edwards,  4 
Ves.  23;  Cooth  v.  Jackson,  6  Ves.  17; 
Blagdenu.  Bradbear,  12  Ves.  466,  471; 
Rowe  u.  Teed,  15  Ves.  376;  Jackson  v. 
Oglander,  2  H.  &  M.  465.  As  to  tlie  mode 
of  insisting  on  the  statute  by  answer,  see 
Skinner  v.  M'Douall,  2  De  (i.  &  Sm.  265; 
12  Jur.  741. 

9  Ld.  Eed.  268 ;  see  Beames  on  Pleas, 
179  et  seq. 

M  Beames  on  Plesis,  178,  and  notes; 
Skinner  «  M'Douall,  2  De  G.  &  Sm.  265; 
12  Jur.  741 ;  Baskett  v.  Cafe,  4  De  G.  & 


DIFFEEENT   GROUNDS   OF   PLEAS.  657 

the  defendant  has  been  allowed  to  plead  the  statute  orally  at  Ch.  xv.  §  2. 

the  hearing ;  ^  and  if  the  defendant  denies,  or  does  not  admit,  the   ' y 

agreement,  the  plaintiff  must  prove  that  it  can  be  enforced." 

Before  quitting  the  subject  of  the  Statute  of  Frauds,  it  should  statute  of 
be  observed,  that  the  Court  -will  not  allow  a  party  to  avail  himself  frauds 

n    T_     cs  r>  -r^        -I     t>  r       J  Cannot  be 

or  the  btatute  01  frauds  for  the  purpose  of  committing  a  fraud; '  pleaded,  to 

and,  therefore,  where  a  mere  mortgage  was  contemplated,  and  an  to  comnut  a''' 

absolute  conveyance  was  made  by  one,  with  the  intention  of  a  *»"<!• 

defeasance  being  executed  by  another,  which  was  never  carried 

into  effect,  the  Court  refused  to  allow  a  defendant  to  avail  himself 

of  the  Statute  of  Frauds,  to  protect  him  in  the  enjoyment  of  the 

estate  under  the  conveyance.^    And  so,  where  an  heir-at-law  filed 

a  bill  against  a  devisee,  alleging  tBat  the  devise  was  upon  a  secret 

trust,  for  a  charitable  purpose,  contrary  to  the  statute  9  Geo.  II. 

c.  36,  a  plea  of  the  Statute  of  Frauds  was  overruled.*    And  the 

Court  will  never  permit  a  party  to  protect  himself,  by  a  plea  of 

the  statute,  from  discovering  whether  a  devise  was  obtained  or 

prevented  by  the  undertaking  of  the  devisee  or  heir  to  do  certain 

acts  in  favor  of  individuals.^ 

It  is  to  be  observed  here,  that  sales  conducted  under  a  decree  or  Sales  by  the 
order  of  the  Court,  are  not  within  the  Statute  of  Frauds.'  witWnX""' 

The  above  statutes,  namely,  those  for  the  limitation  of  actions  statute. 
and  suits,  and  for  the  prevention  of  frauds  and  perjuries,  have  been  Pleas  of  other 

'  ^  .  r    J  7  general 

the  object  of  particular  attention  m  the  preceding  pages,  because  statutes: 
they  are  those  which  have  been  most  frequently  the  subject  of 
discussion  before  the  Court ;  but  any  other  public  statute,  which 
may  be  a  bar  to  the  demands  of  the  plaintiff,  may  be  taken  advan- 
tage of  by  a  plea,  containing  the  averments  necessary  to  bring  the 
case  of  the  defendant  within  the  statute,  and  to  avoid  any  equity 
which  may  be  set  up  against  the  bar  which  the  statute  creates.' 

Sm.  388;  Eidgway  v.  Wharton,  3  De  G.,  Dean,  1  Stookt.  (N.  J.)  425;  Ashmore  v. 

M.  &  G.  677,  691 ;  Jackson  v.  Oglander,  2  Evans,  3  Stockt.  (N.  J.)  151. 

H.  &   M.  46.5.     It  is   now    settled,  that  a  1  Lincoln  !).  Wright,  4  De  G.  &  J.  16 ;  6 

party,  who  admits  a  parol  agreement  by  Jur.  N.  S.   1142;  Snead  ».   Green,  8  Jur. 

answer,  ai4y  nevertheless  have  the  benefit  N.  S.  4,  M.  E. ;  S.  C.  nrnn.  Greene.  Snead, 

of  the  statute,  if  he,  by  his  answer,  prays  30  Beav.  231 ;  but  see  Holding  v.  Barton, 

the  benefit  of  it.    If  he  does  not  thus  in-  1  Sm.  &G.  Ap.  25. 

sist  on  the  benefit  of  the  statute,  he  must  2  Eidgway  v.  Wharton,  vM  sup. 

be  taken  to  renounce  it.    Woods  v.  Dike,  8  Story  Eq.  PI.  §  7  67. 

11  Ohio,  455 ;  2  Story  Eq.  Jur.  §§  755-758 ;  <  Dixon  v.  Parker,  2  Ves.  S.  219,  224. 

Flagg  V  Mann,  2  Sumner,  528, 529;  New-  ^  Stickland  v.  Aldridge,  9  Ves.  516. 

tono    Swasey,  8  N.  H.  9;  Thompson  v.  «  76.  619;  Story  Eq.  Fl.  §  768;  Cham- 

Todd,  1  Peters  C.  0.388;  Talbot ».  Bowen,  berlain  w.  Ager,  2  V.   &  B.  259;  see  also 

1  Marsh.  437;  Eowtun  ».  Eowton,  1  Hen.  Burrow  v.  Greenough,  3   Sumner's  Ves. 

&  M.  91;  Stearns  v.  Hubbard,  8  Greenl.  152,  note  (a);  1  Story  Eq.  Jur.  §  256;  2 id. 

320;  Story  Eq.  PI.  §  763;  Ontario  Bank  ».  §781;  Guallaher  v.  Guallaher,  5   Watts, 

Rout,  3  Paige,  478;  Cozine  v.  Graham,  2  200, 

Paige,  177;  Thorntons.  Henry,  2  Scam.  '  Attorney-General  v.  Day,  1  Ves.   S. 

219;  Moore  ».  Edwards,  4  Sumner's  Ves.  218,  221;  Blagden  v.  Bradbear,  12  Ves. 

23,  note  (0) ;  Whitchurch  v.  Bevis,  2  Bro.  466,  472. 

C.  0.  (Perkins's  ed.)  566,  567,  note  (e);  8  Ld.  Red.  274.    Of  this  nature  are  2 

Van  Duyne  v.  Vreeland,  1  Beasley  (N.  J),  &  3  W.  IV.  c.  71 ;  3  &  4  W.  I V.  c.  42 ;  as 

142;  S.  ().  3  Stockt.  (N.  J.)  370;  Dean  v.  to  §  6  of  which  last  Act,  see  Moodie  v. 

VOL.  I.  42 
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PLEAS. 


Ch.  XV.  §  2. 


Against  buy- 
ing or  selling 
titles. 

Against 
bankrupts. 


Pleas  of 
private  and 
local  acts. 


Pleas  of 
statutes  must 
be  upon  oath. 


2.   Pleas  of 
matters  of 
record : 


Thus,  in  Hitchens  v.  Lander,^  the  statute  32  Hen.  VIII.  c.  9, 
against  buying  and  selling  pretended  titles,  was  pleaded,  and  the 
plea  allowed.  And  so,  where  a  bill  was  filed  against  a  bankrupt, 
in  respect  of  a  demand  occurring  before  his  bankruptcy,  the  5  Geo. 
II.  c.  30,^  was  pleaded,  and  the  plea  allowed.*  And  so,  it  has  been 
held,  that  where  a  mortgagee  of  an  advowson  appears  and  presents 
to  the  Church,  which  he  is  not  entitled  to  do  before  foreclosure,  a 
bill  by  the  mortgagor,  seeking  to  compel  a  resignation,  must  be 
brought  within  six  months  after  the  death  of  the  late  incumbent : 
being  the  period  within  which,'  by  the  Statute  of  Westminster  2,* 
a  qioare  impedit  must  be  brought.^ 

A  private  or  local  statute  may  also  be  pleaded  in  the  same  man- 
ner ;  thus,  to  a  bill  impeaching  a  sale  of  land  in  the  fens,  by  the 
conservators  under  the  statute  for  draining  the  fens,  the  defendant 
pleaded  the  statute,  and  that  the  sale  was  made  within  and  ac- 
cording to  the  statute,  and  the  plea  was  allowed.*  It  is  to  be 
observed,  that  a  plea  of  a  private  Act  of  Parliament  must  state  the 
Act,  or  at  least  so  much  of  it  as  relates  to  the  matter  insisted 
upon ;  and  it  seems  that,  although  an  Act,  which  is  in  its  nature 
private  or  local,  contains  a  clause  directing  that  it  shall  be  recog- 
nized in  Courts  as  a  public  Act,  such '  a  clause  will  not  dispense 
with  the  necessity  of  setting  the  Act  out.' 

A  plea  of  a  statute  must  be  put  in  upon  oath ;  for,  although  the 
statute  itself  is  matter  of  record,  the  averments  necessary  to 
bring  the  case  withiu  it  are  matters  in  pais,  which  must  be  sup- 
ported by  the  oath  of  the  party.' 

2.  We  come  now  to  the  consideration  of  those  pleas  in  bar 
which  consist  of  matters  recorded,  or  as  of  record  in  the  Court 
itself,  or  some  other  Court  of  Equity,  or  in  some  Court  not  a 
Court  of  Equity.' 


Bannister,  4  Drew.  432,  5  Jur.  N.  S.  402; 
Eoddam  v.  Morley,  1  De  (i.  &  J.  1;  3  Jar. 
N.  S.  449;  2  id.  800;  2  K,  &  J.  336,  and 
cases  collected  in  Shelford  E.  P.  Acts,  279- 
281;  Sugd.  K.  P.  Acts,  149.  In  regard  to 
the  plea  of  Usury,  see  New  Orleans,  G. 
L.  &  B.  Co.  V.  Dudley,  8  Paige,  452;  Dyer 
V.  Lincoln,  11  Vt.  300;  Lane  v.  Ellzey, 
4  Hen.  &  M.  604;  S.  C.  6  Rand.  661; 
Chambers  v.  Chambers,  4  Gill  &  J.  420 ; 
Shed  V.  Garfield,  5  Vt.  39 ;  Vrooin  v.  Dit- 
mas,  4  Paige,  626;  New  Jersey  Patent 
Tanning  Co. «.  Turner,  1  McOarter(N.  J.), 
228,229;  Cu  tis  V.  Master,  11  Paige,  15; 
Rowe S.Phillips,  2  Sandf  Oh.  14. 

1  G.  Coop.  34,  38;  see  also  Wall  v. 
Stnbbs,  2  V.  &  B.  854,  367.  For  form  of 
plea  under  this  statute,  see  Beames  on 
Pleas,  333. 

2  Repealed  by  6  Geo.  IV.  c.  16 ;  see  now 
12  &  13  Vic.  c.  106;  24  &  25  Vic.  c.  134. 

8  De  Tastet ».  Sharpe,  3  Mad.  51,    60. 


For  form  of  plea  of  Bankruptcy,  see  2  Van 
Hey.  96 ;  and  as  to  such  a  plea,  see  ante, 
p.  681. 

*  13  Ed.  I.  c.  5. 

6  Gardiner  v.  Griffith,  2  P.  Wms.  406 ; 
cited  Atk.  659. 

6  Brown  v.  Hamond,  2  Cha.  Ca.  249. 

'  Nabdb  of  Arcot  v.  East  India  Com- 
pany, 3  Bro.  0.  0.  292,  308;  Nabob  of  the 
Carnatio  v.  East  India  Company,  1  Ves. 
J.  371,  393;  Bailey  «.  Birkenhead  Railway 
Company,  12  Beav.  433,  443;  14  Jur.  119; 
see  13  &  14  Vic.  c.  21. 

8  Wall  V.  Stubbs,  2  V.  &  B.  354,  357; 
1  Smith,  Ch.  Pr.  (2d  Am.  ed.)  232. 

»  Ld.  Red.  236,  237,  If  a  former  de- 
cree is  relied  upon,  it  must  be  daly  pleaded. 
Galloway  «.  Hamilton,  1  Dana,  575;  Fer- 
guson V.  Miller;  6  Ohio,  459.  Or  it  may 
be  set  up  in  the  answer.  White  v.  Bank 
of  U.  States,  6  Ohio,  528;  S.  P.  Strader  v. 
Byrd,  7  Ohio,  184. 
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A  decree  or  order  of  the  Court,  by  which  the  rights  of  the  par- 
ties have  been  determined,  or  another  bill  for  the  same  matter 
dismissed,  may  be  pleaded  to  a  new  bill  for  the  same  matter ;  ^  and 
this,  even  if  the  party  bringing  the  new  bill  were  an  infant  at  the 
time  of  the  former  decree :  for  a  decree  enrolled  can  only  be  altered 
upon  a  bill  of  review.^ 

By  the  original  practice  of  the  Court,  a  decree  or  order  dismiss- 
ing a  former  bill  for  the  same  matter  could  only  be  pleaded  in  bar 
to  a  new  bill,  where  the  dismission  had  been  upon  the  hearing : ' 
for  a  dismissal  was  a  bar  only,  where  the  Court  had  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  bill.  It 
was  not,  however,  necessary,  in  order  to  entitle  a  defendant  to 
plead  a  former  suit  and  decree  of  dismissal,  that  the  decree  should 
have  been  made  upon  discussion  of  the  merits :  if  the  dismissal 
had  been  merely  for  want  of  evidence,  the  decree  would  have  been 
equally  a  bar  to  another  suit.*  Under  the  present  practice,  if  the 
plaintiff,  after  the  cause  is  set  down  to  be  heard,  causes  the  bill  to 
be  dismissed  on  his  own  application,  or  if  the  cause  is  called  on  to 
be  heard  in  Court,  and  the  plaintiff  makes  default,  and  by  reason 
thereof  the  bill  is  dismissed,  stich  dismissal,  unless  the  Court  other- 
wise orders,  is  equivalent  to  a  dismissal  on  the  merits,  and  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter.'  Under  the 
old  practice,  an  order  dismissing  a  bill  upon  an  election  by  the 
plaintiff  to  proceed  at  Law,^  or  for  want  of  prosecution,'  was  not 
a  bar  to  another  bill :  and  it  does  not  seem  that,  in  these  cases,  the 
Order  above  stated  has  affected  the  practice. 

A  decree  cannot  be  pleaded  in  bar  of  a  new  bill,  unless  it  is  for 
the  same  matter  as  the  bill  to  which  it  is  pleaded ; "  therefore,  a 
decree  in  a  former  suit,  for  an  account  of  tithes,  could  not  have 
been  pleaded  to  a  bill  for  the  tithes  of  any  subsequent  year.'    It 

1  Barker  ».  Belknap,  39  Vt.  168.  A 
bill  regularly  dismissed  upon  the  merits, 
where  the  matter  has  been  passed  upon, 
and  the  dismissal  is  not  without  prejudice, 
may  be  pleaded  in  bar  of  a  new  bill  for  the 
same  m.itter.  Ferine  v.  Dunn,  4  John.  Ch. 
142 ;  see  Neafie  e.  Neafie,  7  John.  Ch.  1 ; 
Story  Eq.  PI-  §  793;  Wilcox  v.  Badger, 
6  Ohio,  406  J  French  v.  French,  8  Ohio, 
214;  Jenkins  v.  Eldredge,  3  Story,  299; 
Davis  V.  Hall,  4  Jones  Eq.  (N.  C.)  301; 
Mickles  v.  Thayer,  14  Allen,  121,  122 ; 
Foote  V.  Gibbs,  1  Gray,  412 ;  post  "  Gen- 
eral nature  of  decrees  and  orders."  Such 
a  decree  is  conclusive  against  a  new  bill 
though  rendered  in  another  State.  Low 
V.  Mussey,  41  Vt.  393;  see  Brown  v.  Lex- 
ington and  Danville  R.K.  Co.,  1  McCarter 
(N.  J.),  191.  For  how  far  the  dismissal 
of  a  bill,  bv  a  plaintiff  suing  on  behalf  of 
himself  and  others,  is  a  bar  to  another  suit 
by  persons  having  the  same  interest,  see 
Banker  v.  Walters,  8  Beav.  92,  97;  9  Jur. 


Ch.  XV.  §  2. 


Decree  or 
order  of  the 
Court  of 
Chancery. 


Decree  or 
order  of  dis- 
missal ; 

when  a  bar  to 
another  suit. 


After  cause 
has  been  set 
down  for 
hearing; 


but  not  when 
dismissed  on 
election  to 

Eroceed  at 
aw,  or  for 
want  of 
prosecution. 

Decree  must 
be  for  same 
matter; 


73 ;  and  ante,  pp.  239, 240.  One  assignee  of 
a  bankrupt  may  plead  the  allowance  of  a 
demurrer  by  one  of  his  co-assignees  to  the 
same  bill.  Tarleton  v.  Hornby,  1  Y.  &  C. 
Ex.  333,  336. 

2  Ld.  Red.  237. 

8  lb.  238. 

4  Jones  V.  Nixon,  Younge,  359 ;  ante, 
p.  632. 

6  Order  XXIU.  13.  See  Cummins  v. 
Bennett,  8  Paige,  79;  Sears  v.  Jackson,  3 
Stockt.  (N.  J.)  46;  Burnbly  v.  Stainton, 
24  Ala.  712. 

6  Countes*  of  Plymouth  v.  Bladon,  2 
Vern.  32;  ante,  p.  633;  post,  Chap.  XIX. 
§  4,  Election. 

'  Ld.  Red  238;  Brandlyn  v.  Ord,  1 
Atk.  571. 

8  See  Neafie  v.  Neafie,  7  John.  Ch.  1; 
Lyon  1).  Tallmadge,  14  John.  501;  Me- 
nude  V.  Delaire,  3  Desaus.  44. 

9  Minor  Canons  of  St.  Paul's  v.  Crick- 
ett,  Wrightw.  30. 
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and  be  con- 
clusive of 
plaintiff's 
rights ; 
and  as  bene- 
ficial to 
plaintiff; 

and  be  final. 


When 
decree  may 
be  pleaded 
where  fraud 
alleged. 


Decree  must 
be  signed  and 
enrolled ; 


how  pleaded, 
when  not 
signed  and 
enrolled. 


must  also  be  conclusive  of  the  rights  of  the  plaintiffs  in  the  Tbill  to 
which  it  is  pleaded,  or  of  those  under  whom  they  claim ;  therefore, 
a  decree  against  a  mortgagor  and  order  of  foreclosure  enrolled, 
will  not  be  deemed  a  bar  to  a  bill  by  intervening  incumbrancers 
to  redeem,  although  the  mortgagee  had  no  notice  of  their  incum- 
brances.^ It  must  also  be  as  beneficial  to  the  plaintiff  as  that 
which  might  be  obtained  in  the  second  suit.'' 

The  decree  must  also  be  in  its  nature  final,  or  afterwards  made 
so  by  order,  or  it  will  not  be  a  bar ; "  therefore,  a  decree  for  an 
account  of  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded  to  a  bill  to 
redeem,  unless  there  has  been  a  final  order  of  foreclosure.* 

A  plea  of  a  decree  founded  on  a  particular  deed,  which  it  is  the 
object  of  the  second  suit  to  set  aside,  on  the  ground  of  fraud  dis- 
covered since  the  decree  made,  would  not  be  good.'  Ifj  however, 
a  bill  is  brought  to  impeach  a  decree,  on  the  ground  of  fraud  used 
in  obtaining  it  (which  may  be  done  without  the  previous  leave  of 
the  Court),  the  decree  may  be  pleaded  in  bar  of  the  suit,  with 
averments,  negativing  the  charges  of  fraud,  and  (if  interrogated) 
supported  by  an  answer  fully  denying  them.^  It  is  presumed  also, 
■  that,  even  in  the  case  last  put,  of  a  bill  to  impeach  the  deed  upon 
which  a  decree  has  been  founded,  a  plea  of  the  decree,  supported 
by  similar  averments  and  answers,  would  be  good. 

A  decree  must  be  signed  and  enrolled,  or  it  cannot  be  taken 
advantage  of  by  plea : '  though  it  may  be  insisted  upon  by  way  of 
answer.*  Although  a  decree  not  signed  and  enrolled  cannot  be 
pleaded  directly  in  bar  of  the  suit,  it  seems  that  it  may  be  pleaded 
to  show  that  the  bill  has  been  exhibited  contrary  to  the  usual 
course  of  the  Court,  and  ought  not,  therefore,  to  be  proceeded 
upon ;  °  for,  if  the  decree  had  appeared  upon  the  face  of  the  bill, 
the  defendant  might  have  demurred :  ^°  a  decree  not  signed  and 
enrolled  being  to  be  altered  only  upon  rehearing,  as  a  decree 
signed  and  enrolled  can  be  altered  only  upon  a  bill  of  review." 


'  Morret  v.  Westerne,  2  Vem.  663 ;  see 
ante,  p.  277 ;  Ld.  Red.  238 ;  and  see  At- 
torney General  v,  Sidney  Sussex  College, 
Cambridge,  34  Beav.  654. 

2  Pickford  v.  Hunter,  5  Sim.  122,  129; 
Battenbury  v.  Fenton,  C.  P.  Coop.  t. 
Brough.  60. 

3  Ld.  Red.  237;  see  Neafie  v.  Neafie,  7 
John.  Ch.  1;  Story  Eq.  PI.  §  791. 

^  Senhouse  «.  Earl,  2  Ves.  S.  450. 

6  Wing  V.  Wing,  2  Eq.  Ca.  Ab.  71, 
pi.  13. 

6  Ld.  Red.  239;  Story  Eq.  PI.  §  794. 

'  Anon.,  3  Atk.  809;  Kinsey  V.  Kinsey, 
2  Ves.  S.  577 ;  but  see  Pearse  v.  Dobinson, 
L.  E.  1  Eq.  241,  V.  C.  K. 

8  Jbid.;  Charles  V.  Eowley,  2  Bro.  P. 


C.  ed.  Toml.  48B;  Stoiy  Eq.  PI.  §  790; 
Davoue  v.  Fanning,  4  John.  Ch.  199.'  It 
will  not  be  allowed  on  the  hearing  unless 
set  up  in  the  answer,  or  (if  enrolled) 
pleaded.  Lyon  v.  Tallmadge,  14  John.  601. 
A  prayer  in  the  answer,  that  the  pleadings 
and  proofs,  in  a  former  suit,  may  be  made 
a  part  of  the  cause,  does  not  present  the 
decree ;  and  although  it  be  copied  in  the 
transcript,  it  will  not  be  regarded.  Gal- 
loway V.  Hamilton,  1  Dana,  576. 

B  Ld.  Red.  239;  Kinsey  v.  Kinsey,  2 
Ves.  S.  577  n. 

l»  Wortley  v.  Birkhead,  3  Atk.  809:  2 
Ves.  S.  571 ;  Lady  Granville  v.  Ramsden, 
Bunb.  56. 

11  1  Ld.  Bed.  239. 
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As  a  plea  of  this  kind  proceeds  upon  tlie  ground  that  the  same  Ch.  XV.  §  2. 

matter  was  in  issue  in  the  former  suit,  and  as  every  plea  that  is  set   '— — r ' 

up  as  a  bar  must  be  ad  idem,^  the  plea  should  set  forth  so  much  of  Averments 
the  former  bill  and  answer  as  will  suffice  to  show  that  the  same  ''^'^^^^y- 
point  was  then  in  issue,  and  should  aver  that  the  allegations  as  to 
the  title  to  relief  were  the  same  in  the  second  bill  as  in  the  first ;  ^ 
and,  therefore,  where  the  defendant  pleaded  only  that  a  bill  was 
brought  for  an  account  and  a  decree  made.  Lord  Hardwicke  con- 
sidered the  plea  as  defective.*    Where  the  bUl  seeks  to  impeach 
the  decree  on  the  ground  of  fraud,  the  alleged  fraud  must,  as  we 
have  seen,  be  negatived  by  averments  in  the  plea,  supported  by 
an  answer  fully  denying  the  circumstances  of  fraud  as  to  which 
the  defendant  is  interrogated.^    But  as  the  averments  negativing 
the  charges  of  fi-aud  are  used  merely  to  put  the  fact  of  fraud,  as 
alleged  by  the  bill,  in  issue  by  the  plea,  they  may  be  expressed  in 
the  most  general  terms,  provided  such  terms  are  sufficient  to  put 
the  allegations  of  the  bill  fully  in  issue.     The  answer,  however.  Answer  in 
must  be  so  full  as  to  leave  no  doubt  on  the  mind  of  the  Court  ™PP<"^- 
that,  if  not  controverted  by  evidence  on  the  part  of  the  plaintiff, 
the  fact  of  fraud  could  not  be  established.* 

In  the  case  of  a  plea  of  a  former  decree,  the  plaintiff  should  Plaintiff 
obtain  an  order,  on  motion  or  petition  of  course,  for  an  inquiry  as  ™quw  ^'^ 
to  the  truth  thereof;  ^  and  if  the  fact  is  certified  to  be  true,  the  truth  of  plea, 
bill  will  be  dismissed,  unless  the  Court  should  otherwise  order.' 
The  plaintiff  may,  however,  apply  to  vary  the  certificate,  and  thus 
bring  on  the  matter  to  be  argued  before  the  Court.'    He  may  also,  or  set  it  down 
if  he  conceives  the  plea  to  .be  defective  in  point  of  form  or  other-  ^entf" 
wise,  independently  of  the  mere  truth  of  the  fact  pleaded,  set  the 
plea  down  to  be  argued,  as  in  the  case  of  pleas  in  general.' 

As  the  ground  of  the  defence  by  plea  of  a  decree  signed  and  Decree  of  any 
enrolled  is,  that  the  matter  has  been  already  decided,  a  decree  of  ofEq^ty!' 
any  Court  of  Equity,  in  its  nature  final,  or  made  so  by  subsequent 
order,  may  be  pleaded  in  bar  of  a  new  suit." 

1  Per  Lord  Hardwicke,  in  Child  v.  Gib-  fully  met  and  denied,  it  was  held  that  the 
son,  2  Atk.  603 ;  and  see  Moss  v.  Anglo-  plea  was  bad.  Allen  v.  Bandolph,  4  John. 
Egyptian  Nav.  Co.,  L.  K.  I.  Ch.  Ap.  108;       Ch.  693. 

12  Jur.  N.  S.  13  L.  C.  s  Qrd.  XIV.   6.    For  forms  of  motion 

2  Lady  Londonderry  v.  Baker,  3  Giff.       and  petition,  see  Vol.  IIL 

128;  7  Jar.  N.  S.  662;  affd.  ib.  811;  9  W.  '  Ld.  Red.   305;  and  see  Jones  v.  Se- 

E.  763  gaeira,  1  Phil.  82,  84;  6  Jur.  183;  Tarle- 

3  Child  V.  Gibson,  ■uil  sup.;  Bank  of  ton  ».  Barnes,  2  Keen,  632,  635;  Morgan 
Michigan  v.   Williams,  Harring.  Ch.  219;  v.  Morgan,  1  Atk.  53. 

Gates  V.  Loftus,  4  Monroe,  439.  8  Ld.  Red.  305. 

i  Ld.  Red.  239.  9  Ibid. 

s  Ld.  Red.  239 ;  see  ante,  p.  660.  Where  10  Ld.  Red.  245 ;  Fitzgerald  v.  Fitzger- 

a  bill  charged  misrepresentation,  coercion,  aid,  5  Bro.  P.  C.  ed.  Toml.  567 ;  see  also 

and  fraud  in  procuring  the  r 'lease  of  a  Jones  v.  Nixon,  Younge,  359;   and  see 

debt,  and  a  defendant  put  in  a  plea  and  Ord.  XIV.  7,  and  ante,  p  632,  as  to  plea 

answer,  and  in  his  plea  insisted  on  the  re-  of  pending  suit  in  another  Court  of  Equity, 

lease  in  bar,  without  noticing  the  allega-  SeeFergusonu.Miller,5  Ham.460;Hughe8 

tion  of  fraud,  though  in  the  answer  it  was  v.  Blake,  6  Wheat.  458. 
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Plea  of  mat- 
ters of  record 
not  in 
Equity: 

(1.)  Fine  and 
non-claim. 

Averments. 


Fines  abol- 
ished by  3  &4 
Will.  iV.  c. 
T4,  §  2. 


(2.)  Common 
recovery. 


Recoveries 
abolished  by 
3  &  4  Will. 
rv.  c.  74,  §  2. 


Form  of  plea. 


(3.)  Judg- 
ment of  a 
Court  of 
ordinary 
jurisdiction : 


A  plea  in  bar  of  matters  of  record,  or  of  matters  in  the  nature 
of  matters  of  record  in  some  Court,  not  being  a  Court  of  Equity, 
may  be:  (1.)  Fine;  (2.)  Recovery;  (3.)  Judgment  at  Law,  or 
Sentence  of  some  other  Court. 

(1.)  A  fine  is  a  record  of  the  Court  in  which  it  has  been  levied, 
and,  if  levied  on  or  before  the  31st  of  December,  1833,^  is  equally 
good  as  a  bar  in  Equity  as  it  is  at  Common  Law,  provided  it  be 
pleaded  with  proper  averments.^  In  a  plea  in  Equity  of  a  fine  and 
non-claim,  the  same  strictness  is  required  as  at  Law;  therefore, 
where  a  defendant,  instead  of  averring  positively  that  the  party 
levying  the  fine  was  actually  seised,  averred  that  he  was  seised,  or 
pretended  to  be  seised,  the  plea  was  held  to  be  bad.'  A  plea  of  a 
fine  and  non-claim  can  now  only  be  made  use  of  where  the  fine 
has  been  levied  on  or  before  the  31st  of  December,  1833 :  the  3  & 
4  "Will.  ly.  c.  74,  having  abolished  that  species  of  assurance  fi;om 
that  date,  and  substituted,  in  its  stead,  a  more  simple  form,  by 
deed  enrolled  in  the  High  Court  of  Chancery,  within  six  months 
from  the  date  thereof;  and  such  deed  and  enrolment  may  now  be 
pleaded,  instead  of  a  fine. 

(2.)  A  common  recovery  duly  sufiered,  hke  a  fine,  is  a  record  of 
the  Court  in  which  it  has  been  suffered ;  and  if  it  has  been  suffered 
on  or  previously  to  the  31st  of  December,  1833,  such  recovery  may 
be  pleaded  in  Equity,  as  well  as  at  Law,  if  the  estate  limited  to 
the  plaintiff,  or  under  which  he  claims,  is  thereby  barred.*  Since 
the  statute  3  &  4  Will.  TV.  c.  74,  common  recoveries  can  be  no 
longer  suffered ;  but  where  an  estate  tail  has  been  barred,  by  the 
execution  of  a  deed  enrolled  in  the  Court  of  Chancery,  according 
to  the  provisions  of  that  Act,  such  deed  and  enrolment  may  be 
shown  to  the  Court,  by  plea,  instead  of  a  recovery.  The  form  of 
a  plea  of  a  recovery  appears  to  be  nearly  the  same  in  Equity  as  at 
Law.  In  Attorney-  General  v.  Sutton,^  the  suffering  of  the  recov- 
ery appears  to  have  been  averred  in  the  following  form:  "That 
Thomas  Sutton,  the  testator's  nephew,  being  tenant  in  tail  by  the 
will,  had  suffered  a  common  recovery,  and  thereby  barred  the 
charities." 

(3.)  The  judgment  of  a  Court  of  ordinary  jurisdiction,  is  also  a 
matter  of  record,  which  may,  in  general,  be  pleaded  in  bar  to  a 
suit  in  Chancery,  provided  such  judgment  has  finally  determined 
the  rights  of  the  parties."    Thus,  a  judgment  of  a  Court  of  Com- 


1  Si>e  3  &  4  Will.  IV.  c.  74,  §  2. 

2  Ld.  Red.  261 ;  Thynne  «.  Gary,  W. 
Jones,  416;  Salisbury  v.  Baggot,  1  Ch. 
Ca.  278;  2  Swanst.  603,  610;  Watkins  v. 
Stone,  2  S  &  S.  560,  673;  Story  i).  Lord 
Witid^'or,  2  Atk.  630,  632;  see  Story  Eq. 
PI.  §  771  et  seq.  For  fiirm  of  such  plea 
see  2  Van  Hey.  100. 


s  Story  V  Lord  Windsor,  2  Atlt.  630, 
632;  Dobson  v.  Lendbcater,  13  Ves.  233. 

*  Ld.  Red.  253;  Attorney-General  ». 
Sutton,  1  P.  Wms.  753. 

6  1  P.  Wms.  754;  3  Bro.  P.C.ed.  Toml. 
75;  Plunkett  v.  Cavendish,  1  R  &  M  713, 
718. 

B  Ld.  Red.  263;  see  Cammann  v.  Trap- 
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mon  Pleas  in  a  writ  of  right,^  or  a  verdict  and  judgment  entered 
thereon  in  a  Court  of  Common  Law,  have  been  held  to  be  a  good 
bar  in  a  Court  of  Equity,  for  the  same  matter.'^  So  it  seems,  that 
a  plea  of  a  nonsuit,  in  an  action  of  trover,  has  been  allowed  as  a 
good  plea.' 

In  Sehrens  v.  Pauli^  a  plea,  that  a  verdict  and  judgment  in 
the  Lord  Mayor's  Court  had  been  obtained  by  the  defendant 
against  the  plaintiff,  on  the  same  matter  in  respect  of  which  relief 
was  sought  by  the  bill,  was  allowed  by  Lord  Langdale  M.  R.  on. 
the  groimd  that  the  Lord  Mayor's  Court  was  a  Court  of  competent 
jurisdiction  to  decide  the  case ;  and,  although  the  decision  of  the 
Master  of  the  Rolls  was  afterwards  overruled  by  Lord  Cottenham,, 
in  JBehrens  v.  Sieveking,^  it  was  merely  upon  the  ground  of  an 
informality  in  the  plea,  in  not  showing  that  the  subject-matter  of 
the  suit,  in  the  Lord  Mayor's  Court,  was  the  same,  and  that  the 
proceedings  were  taken  for  the  same  purpose. 

It  is  not  necessary  that  the  Court,  the  judgment  of  which  is 
pleaded,  should  be  a  Court  of  Common  Law ;  the  .sentence  of  any 
Court  may  be  a  proper  defence  by  way  of  plea.  Thus,  it  seems 
that  a  sentence  of  a  Court  of  Admiralty  will,  if  properly  pleaded, 
be  a  good  plea.'  And  so  may  a  sentence  of  a  Court  of  Probate ; 
therefore,  a  will  and  probate,  even  in  the  common  form,  may  be 
pleaded  to  a  bill  by  persons  claiming  as  next  of  kin  to  a  person 
supposed  to  have  died  intestate.'^  If  fraud  in  obtaining  the  will  is 
alleged,  that  is  not  a  sufficient  equitable  ground  to  impeach  a  pro- 
bate :  for  the  parties  may  resort  to  the  Court  of  Probate,  which  is 
competent  to  determine  the  question  of  fraud,'  unless  indeed  the 
case  be  one  in  which  the  fraud  has  not  gone  to  the  whole  will,  but 
only-to  some  particular  clause,  or  in  which  it  has  been  practised  to 
obtain  the  consent  of  the  next  of  kin  to  the  probate :  in  which 


Ch.  XV.  J  2. 


Courts  of 
Common 
Law. 


Lord  Mayor's 
Court. 


Other  Courts  r 


Court  of 
Admiraltj'; 

Court  of 
Probate  r 

where  frand' 
alleged. 


hagan,  1  Saxton  (N.  J.),28;  Story  Eq.  PI. 
§  778,  and  note;  Standish  ».  Parker,  2 
Pick.  (2d  ed.)  22,  and  notes,  1,  2,  3,  and 
cases  cited;  VanWych  v.  Seward,  1  Edw. 
327.  A  judgment  on  the  merits,  which 
will  bar  any  other  suit  at  Law  on  the  same 
cause  of  action,  will  also  bar  a  suit  in 
Chancery  on  the  same  cause  of  action. 
Hunt  V.'  Terril,  7  J.  J.  Marsh.  68,  70.  A 
judgment  on  either  a  special  verdict  or  on 
demurrer  to  evidence  has  this  effect.  lUd. 

1  Sidney  v.  Perry,  cited  Ld.  Red.  254. 

2  Wilcox  V  Sturt.  1  Vern  77 ;  Bluck  t). 
Elliot,  Rep.  t.  Finch,  13;  Pitt «.  Hill,  ii. 
70;  Temple  «.  Ladv  Baltinglass,  S.  275; 
Williams  !).  Lee,  3  Atk.  223;  and  for  the 
Plea  in  that  ease,  see  Beames  on  Pleas, 
337.  For  the  effect  of  a  judgment  at  Law, 
when  given  in  evidence  in  a  suit  in  Equity, 
see  Pearce  «.  Gray,  2  Y.  &  C.  C.  C.  322, 
S26;  Protheroe  ».  Forman,  2  Swanst.  227, 


231;  Harrison  ».  Nettleship,  2  M.  &  K. 
423,  425. 

8  Wilcox  V.  Sturt,  1  Vern.  77. 

«  1  Keen,  456,  463. 

6  2  M.  &  C.  602,  603. 

8  Parkinson  v.  Lecras,  cited  Ld-  Red. 
267. 

'  Jauncy  v.  Sealey,  1  Vern  397;  Ld. 
Red.  257 ;  see  also  Penvill  v.  Lnscombe,  2 
J.  &  W.  201,  203;  Barrs  v.  Jackson,  1 
Phil.  582;  9  .Tur.  609;  1  Y.  &  C.  C.  C. 
685,596;  7  Jur.  54. 

8  Ld.  Red.  257;  Archer  f.  Mosse,  2 
Vern.  8;  Nelson  v.  Oldfield,  ib.  76;  At- 
toniev-General  J).  Rvder,  2  Cha.  Ca.  178; 
Plume  V.  Beale,  I'P.  Wms.  388;  Ste- 
phenton  «.  Gardiner,  2  P.  Wms.  288; 
Bennet  v.  Vade,  2  Atk.  324;  Kerrick  ». 
Bransby,  7  Bro.  P.  _C.  ed.  Tonil.  437; 
Meadows  v.  Duchess'  of  Kingston,  Amb. 
766,  761;  Griffiths  v.  Hamilton,  12  Ves. 
298,  307;  Story  Eq.  PI.  §782. 
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probate. 


Decree  of 
the  Irish 
Chancery, 
after  issue 
devisavit  vel 


Sentence  of 
a  foreign 
Court, 

having  fail 
jurisdiction ; 


unless  equi- 
table circum- 
stances 
against  it; 


where  no 
equitable 
grounds  to 
avoid  it. 


cases  the  Court  has  laid  hold  of  these  circumstances  to  declare  the 
executor  a  trustee  for  the  next  of  kin.-'  Where  there  are  no  such 
circumstances  in  the  case,  the  prohate  of  the  wiU  is  a  clear  bar  to 
a  demand  of  personal  estate.^  And  where  a  testator  died  in  a 
foreign  country,  and  left  no  goods  in  any  other  country,  prohate 
of  his  will,  according  to  the  law  of  that  country,  was  determined 
to  be  a  suflScient  defence  against  an  administrator  appointed  in 
England : '  but  such  foreign  probate  will  not  do,  if  there  are  any 
goods  in  England :  for  in  that  case  the  will  must  be  proved  here. 
So  also  a  decree  of  the  Court  of  Chancery  in  Ireland,  after  a  ver- 
dict upon  an  issue  devisavit  vel  non,  does  not  determine  the  valid- 
ity or  invalidity  of  the  will,  so  far  as  it  relates  to  lands  in  England, 
and  cannot  be  pleaded  in  bar  to  a  suit  here.^  It  is  not,  indeed, 
necessary  in  every  case,  that  the  Court  whose  sentence  is  pleaded 
should  be  an  English  Court:  the  sentence  of  a  foreign  Court 
may  be  a  proper  defence  by  way  of  plea ;  but  the  plea  must  show 
that  the  Court  pronouncing  the  sentence  had  full  jurisdiction  to 
determine  the  rights  of  the  parties  ; '  that  the  subjects  in  question, 
and  the  issue,  were  the  same :  that  the  cause  was  decided  on  the 
merits,  and  that  the  sentence  pleaded  was  final,  and  not  an  inter- 
locutory proceeding.* 

Although  a  final  judgment  of  a  Court  of  competent  jurisdiction, 
whether  in  this  or  any  other  country,  wiH,  as  we  have  seen,  operate 
as  a  bar  to  a  claim  for  the  same  matter  in  a  Court  of  Equity,  yet 
if,  firom  any  circumstance,  such  as  fi-aud,  mistake,  or  surprise,  it  is 
against  conscience  that  the  defendant  should  avail  himself  of  such 
a  bar,  a  Court  of  Equity  will  interfere  to  set  it  aside.'  Where, 
however,  a  bill  for  that  purpose  is  filed,  the  defendant  may  plead 
the  judgment  in  bar,  negativing  by  averments,  and  (if  interrogated 
as  to  them)  denying  by  answer,  the  equitable  circumstances  alleged 
in  the  bill,  upon  which  the  judgment  is  sought  to  be  impeached. 

It  is  to  be  observed,  that  where  a  bill  itself  states  a  sentence  of 
another  Court,  without  alleging  any  equitable  matter  to  avoid  it, 

Farquharson  v.  Seton,  5  Russ.  45,  63 ;  Mar- 
quis of  Breadalbane  v.  Chandos,  2  M.  & 
C.  711,  732;  Story  Eq.  PI.  §  783;  Story 
Confl.  Laws,  584-618. 

8  Garcias  v.  Rioardo,  14  Sim.  265,  271 ; 
8  Jur.  1037;  S.  C.  on  appeal,  nom.  Ri- 
oardo V.  Garcias,  12  01.  &  Fin  368;  9  Jur. 
1019;  Samuda  v.  Furtado,8  Bro.  C.  0.  70, 
72;  Ostell  v.  Lepage,  2  l)e  G.,  M.  &  G. 
892,  895;  5  De  G.  &  S.  95;  16  Jur.  404; 
Hunter  «.  Stewart,  8  Jur.  N.  S  317;  10 
W.  R.  176,  L.  C;  see  also  Keimers  v. 
Druoe,  23  Beav.  145;  3  Jur.  N.  S.  147;  2 
Seton  (3d  Eng  ed.),  88;2. 

'  As  to  the  circurastnnces  which  will  bo 
sufficient  to  impeach  a  verdict  and  judg- 
ment in  Equity,  see  Williams  v.  Lee,  3 
Atk.  223 ;  Samuda  v.  Furtado,  td>i  sup. 


1  Ld.  Red.  257;  Bnmesly  v.  Powel,  1 
Ves.  S.  284,  287;  Harriot  v.  Harriot, 
1  Stran.  666;  Meadows  v.  Duchess  of 
Kingston,  Amb.  762,  763;  Allen  v. 
M'Pherson,  1  Phil.  133,  143;  Gingell  v. 
Home,  9  Sim.  589,  548 ;  Hindson  v.  Weath- 
erell,  5  De  G.,  M.  &  G.  301;  18  Jur.  499; 
1  Sm.  &  G.604;  Dimes  r.  Steinberg,  2  Sm. 
&  G.  76. 

2  Ld.  Bed.  258. 

8  Jauncy  v.  Sealey,  1  Vern.  397. 

*  Boyse  «.  Colclouoh,  1  K.  &  J.  124. 

5  Ld.  Red.  266;  Newland  v.  Horseman, 
1  Vern.  21;  2  Ch.  Ca.  74;  Burrows  v. 
Jemineau,  Sel.  Ca.  in  Cha.  69;  1  Dick. 
48;  Gage  v.  Bulkeley,  3  Atk.  215;  White 
V.  Hall,  12  Ves.  321,  324;  see  al«o  Hen- 
derson V.  Henderson,  3   Hare,  100,  115; 
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new  matter,  and  the  defendant  ought  to  have  demurred.^    "Where   ' < ' 

a  bill  was  filed  by  an  executor,  who  had  assented  to  a  specific 
bequest,  to  set  aside  a  verdict  and  judgment  in  trover,  obtained  by 
the  specific  legatee,  on  the  ground  that  trover  would  not  he  for  a 
legacy,  and  that  the  damages  given  by  the  jury  were  excessive, 
and  the  defendant  pleaded  the  verdict  and  judgment  in  bar,  the 
plea  was  allowed ;  °  but  it  may  be  doubted  whether  the  defence 
ought  not  to  have  been  by  demurrer,  as  there  was  no  allegation  in 
the  bill  requiring  averment  in  support  of  the  plea.*  Upon  this 
principle,  where  the  probate  of  a  will  is  impeached  on  the  ground 
of  fraud  used  in  obtaining  it,  the  defence  should  be  by  demurrer : 
because  fraud  not  being  a  sufficient  equitable  ground  to  impeach 
the  probate,^  the  mere  setting  up  of  a  probate,  which  appears  upon 
the  bill  is  not  a  sufficient  averment  of  a  new  fact  to  support  a 
plea. 

3.  Pleas  in  bar  of  matter  in  pais  only  are,  principally :  (1.)  A  3.  Pleas  of 
stated  account ;    (2.)  A  release ;    (3.)  An  award ;    (4.)  An  agree-  ™^^;j! 
ment ;    (5.)  A  title  founded,  either  on  adverse  possession,  or  on  a 
will,  or  conveyance,  or  other  instrument  affecting  the  right  of  the 
parties ;    (6.)  A  purchase  for  valuable  consideration,  without  notice 
of  the  plaintiflT's  title. 

(1.)  A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an  (i.)  stated 
account;*  for  there  is  no  rule  more  strictly  adhered  to  in  this  a<=<=ount: 
Court  than  that,  when  a  defendant  sets  forth  a  stated  account,  he 
shall  not  be  obliged  to  go  upon  a  general  one.* 

In  order  to  support  a  plea  of  a  stated  account,  it  must  be  shown  must  be  final; 
to  have  been  final ;  it  is  not  sufficient  to  allege  that  there  has  been 
a  dividend  made  b'etween  the  parties,  which  implied  a  settlement; 
for  a  dividend  may  be  made  upon  a  supposition  that  the  estate 
will  amount  to  so  much,  but  may  be  still  subject  to  an  account 
being  stated  afterwards.'    A  plea  of  a  stated  account  must  show  and  in  -writ- 
that  it  was  in  writing,  and  likewise  the  balance  in  writing,  or  at  ^°s; 
least  set  forth  what  the  balance  was.*    It  does  not,  however,  seem 
to  be  necessary  to  aver,  that  the  account  was  settled  between  the 

1  l,(i.  Red.  255.  mitted  as  the  true  balance  between  the 

.2  Williams  v.  Lee,  3  Atk.  223.  parties,  without  having  been  paid.    When 

's  Ld.  Red.  255.  the  balance  thus  admitted  is  paid,  the  ao- 

4  Ante,  p.  612.  count  is  deemed  a  settled  account.    Endo 

5  Ld.  Red.  259;  Dawson  v.  Dawson,!  «.  Caleham,  1  Younge,  306;  Capon  v. 
Atk.  1;  Chappedelaine  v.  Dechenaux,  4  Miles,  13  Price,  767;  Weed  v.  Small,  7 
Cranch,  306;  see  the  form  of  a  plea  of  a  Paige,  573;  1  Story  Eq.  PI.  §  798. 
stated  account,  Willis,  550.  What  will  «  Sumner  v.  Thorpe,  2  Atk.  1;  Coop, 
constitute  a  stated  account  in  the  sense  of  Eij.  PI.  277;  see  also  Carmichael  v.  Car- 
a  Court  of  Equity,  is  in  some  mensure  de-  raichael,  2  Pliill.  101,  104;  10  Jar.  908;  1 
pendent  on  the  circumstances  of  the  case.  Story  Eq.  Jur.  §  627. 

1  Story  Eq.  Jur.  §  526.    A  stated  account  '  Dawson  ».  Dawson,  1  Atk.  1. 

properly  exists  only  where  the  accounts  s  Burk  v  Brown,  2  Atk.  399. 

have  been  examined,  and  the  balance  ad- 
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account  must 
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and  true. 


Form  of  plea. 


parties  upon  a  minute  investigation  of  items :  a  general  agreement 
or  composition  will  be  sufScient;^  nor  will  the  circumstance  of 
the  account  appearing  to  have  been  settled,  errors  excepted,  be  a 
sufficient  ground  to  open  a  settled  account,  unless  specific  errors 
are  pointed  out  in  the  bill.^ 

A  stated  account  will  not  operate  as  a  bar  to  discovery,  where 
the  plaintifi"  is  entitled  to  such  discovery,  not  for  the  purpose  of 
any  proceeding  between  him  and  the  defendant,  but  to  enable  him 
to  protect  himself  from  claims  by  other  people.*  A  general  release 
of  all  demands,  not  under  seal,  may  be  pleaded  as  a  stated 
account.'* 

It  is  not  essential,  in  order  to  the  validity  of  a  stated  account  as 
a  bar,  that  it  should  have  been  signed  by  the  parties ;  *  it  will  be 
sufficient  if  an  account  has  been  delivered  and  acquiesced  in  for 
a  considerable  length  of  time ;  °  thus,  where  there  have  been 
mutual  dealings  between  a  merchant  in  England  and  a  merchant 
beyond  sea,  and  an  account  is  transmitted  by  one  to  the  other :  if 
the  person  to  whom  it  is  sent  keeps  it  by  him  for  a  length  of  time 
without  making  any  objection  it  will  bind  him,  and  prevent  him 
opening  the  account  afterwards.'  The  mere  delivery  of  an  ac- 
count, however,  will  not  constitute  a  stated  account,  without  some 
evidence  of  acquiescence  which  may  affisrd  sufficient  legal  pre- 
sumption of  a  settlement.'  It  has  been  said  that,  among  mer- 
chants, it  is  looked  upon  as  an  allowance  of  an  account  current,  if 
the  merchant  who  receives  it  does  not  object  to  it  in  a  second  or 
a  third  post ; '  but  in  Tickel  v.  Short,^"  Lord  Hardwicke  said,  that 
if  one  merchant  sends  an  account  to  another  in  a  different  country, 
on  which  a  balance  is  made  due  to  himself,  and  the  other  keeps  it 
by  him  about  two  years  without  objection,  the  rule  of  this  Court, 
as  well  as  of  merchants,  is,  that  it  is  considered  as  a  stated  account. 

A  defendant,  pleading  a  stated  account,  must,  whether  error  or 
fraud  be  charged  or  not,  aver  that  the  stated  account  is  just  and 
true,  to  the  best  of  his  knowledge  and  belief;  ^^  but  it  is  not  neces- 
sary that  the  account  should  be  annexed  by  way  of  schedule :  for 
the  plea  is  sufficient,  in  case  it  be  a  fair  account  between  the  par- 


1  Sewell  V.  Bridge,  1  Ves.  S.  297. 

2  Taylor  v.  Haylin,  2  Bro.  C.  C.  310; 
1  Cox,  436 ;  Johnson  v.  Curtis,  3  Bro.  C. 
C.  266. 

8  Clarke  v.  Earl  of  Ormonde,  Jao.  116. 

4  Gilb.  For.  Rom.  57. 

6  Story  Eq.  Jur.  §  526. 

«  Murray  «.  Toland,  3  John.  Ch.  569; 
Freeland  v.  Heron,  7  Cranch,  147;  1  Story 
Eq.  Jur.  §  B26;  Consequa  v.  Fannins,  3 
John.  Ch.  587;  Wilde  v.  Jenkins,  4  Paige, 
481.  In  regard  to  acquiescence  in  stated 
accounts,  although  it  amounts  to  an  admis- 
sion, or  presumption  of  their  correctness, 
it  by  no  means  establishes  the  fact  of  their 


having  been  settled,  even  though  the  ac- 
(^uiescence  has  been  for  a  ■  considerable 
time.  There  must  be  other  ingredients  in 
the  case  to  justify  the  conclusion  of  a  set- 
tlement. 1  Story  Eq.  Jur.  §  528;  Ld. 
Clancarty  ®.  Latouche,  1  B.  &  Beat.  428; 
Irving  V.  Young,  1  S.  &  S.  833. 

7  Willis  V.  Jernegan,  2  Atk.  252. 

8  Irvine  v.  Young,  1  S.  &  S.  833. 
Sherman  v.  Sherman,  2  Vern.  276. 

1»  2  Ves.  S.  239. 

11  Anon, 3  Atk.  70;  Daniels u.  Tageart, 
1  Gill  &  J.  311;  Schwarz  v.  Wendell, 
Barring.  Ch.  395. 
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ties.i  Where,  however,  a  bill  impeaches  the  account,  and  alleges 
that  the  plaintiff  has  no  counterpart  of  it,  and  it  is  required  to  be 
set  forth,  the  defendant  must  annex  a  copy  of  the  account  to  his 
answer  by  way  of  schedule,  so  that,  if  there  are  errors  upon  the 
face  of  it  the  plaintiff  may  have  an  opportunity  of  pointing  them  out.*" 

The  delivery  up  of  vouchers  is  an  affirmation  that  the  account 
between  the  parties  was  a  stated  one ;  and  where  such  a  transac- 
tion has  taken  place,  it  should  be  averred  in  the  plea.^ 

It  has  been  before  stated,  that  the  effect  of  pleading  a  stated 
account  to  a  mere  bill  for  an  account,  is  to  compel  the  plaintiff  to 
amend  his  bill,  and  to  charge  either  fraud  or  particular  errors ;  *  it 
remains  only  to  observe,  that  if  specific  errors  or  frauds  are  charged 
in  the  bill,  for  the  purpose  of  impetching  the  account,  they  must 
be  denied  by  averments  in  the  plea,  as  well  as  by  the  answer  in 
support  of  the  plea,  if  the  defendant  is  interrogated  as  to  them.* 

It  may  be  observed  here,  that  when  fraud  is  proved  to  have 
taken  place  in  a  settlement  of  account,  it  will  be  a  sufficient  ground 
to  open  the  whole  account,"  and  this  has  been  done  by  the  Court, 
though  the  account  had  been  settled  for  twenty-three  years,  and 
the  party  who  was  guilty  of  the  fraud  was  dead.' 

Upon  the  same  principle,  where  an  account  has  been  settled 
between  an  attorney  and  his  client,  and  it  appears  upon  the  face  of 
the  account  that  the  attorney  has  not  given  that  credit,  and  pro- 
duced to  his  client  that  state  of  his  affairs  which  he  was  entitled 
to  have,  the  Court  will  not  permit  such  an  account  to  stand.'  The 
same  rule  will  apply  to  cases  of  accounts  settled  between  principal 
and  agent,'  guardian  and  ward,^°  and  trustee  and  cestui  qite  trust}^ 


Ch.  XT.  §  2. 


Delireiy  up 
of  vouciers, 
to  be  ayerred. 


Effect  of 
pleading  a 
stated 
account. 


Where  fraud 
is  proved. 


In  accounts 
between 
attorney  and 
client, 


principal  and 
agent,  &o. 


1  Hankey  v.  Simpson,  3  Atk.  303. 

2  Hankey  v.  Simpson.  3  Atk.  303. 

s  Ld.  Red.  260;  Willis  fl.  Jernegan,  2 
Atk.  252;  Clarke  v.  Earl  of  Ormonde,  Jao. 
116.  But  the  delivering  up  of  vouchers 
on  a  settlement  of  accounts,  is  not  neces- 
sary. Meeker  v.  Marsh,  1  Saxton  {N.  J.), 
198. 

*  Ante,  p.  371 ;  Weed  v.  Small,  7  Paige, 
673;  Brown  v.  Van  Dyke,  4  Halst.  Ch. 
(N.  .T.)795. 

6  Ld.  Red.  261;  Phelps  V.  Sproule,  1 
M.  &  K.  231,  236;  Parker  v.  Alcock,  1  Y. 
&  J.  432;  Chad  wick  «.  Broadwood,  3 
Beav.  530,  540;  5  Jur.  359. 

6  See  1  Story  Eq.  Jur.  §  523 ;  Barrow 
1).  Khinelander,  1  .John.  Ch.  550;  Story 
Eq.  PI.  §§  801,  802;  Baker  v.  Biddle,  1 
Bald.  394;  Bainbridge  v.  Wilcocks,  ib. 
536,  540.  "Where  there  has  been  fraud  a 
Court  of  Equitj'  will  open  and  examine 
accounts  after  any  length  of  time,  even 
though  the  person  committing  the  fraud 
be  dead.  Botifeur«.  Weyman,  1  M'Cord, 
Ch.  161.  A  running  account  closed  by  a 
bond  may  be  opened  by  a  Court  of  Equity 
on  the  ground  of  fraud.  Gray  v.  Wash- 
ington, Cook,  321.    If  in  a  bill  of  Equity 


to  open  a  settled  account,  the  facts  al- 
leged and  proved  should  show  fraud  actnal 
or  constructive,  in  the  settlement,  the 
plaintiff  will  be  entitled  to  relief,  not- 
withstanding the  bill  contains  no  direct 
averment  of  fraud.  Farn.ira  v.  Brooks, 
9  Pick.  212. 

7  Vernon  v.  Vaudry,  2  Atk.  119. 

8  Matthews  v.  Wallwyn,  4  Ves.  118, 
125;  Middleditch  v.  Sharland,  5  Sum- 
ner's Ves.  87,  Perkins's  note  (a),  and 
cases  cited ;  Hickson  v.  Aylward,  3  Moll. 
1;  Farnam  v.  Brooks,  9  Pick.  212;  1  Story 
Eq.  Jur.  §  462,  and  notes;  Pickering  v. 
Pickering,  2  Beav  31;  Graham  D.David- 
son, 2  Dev.  &  Bat.  Eq.  155;  De  Mont- 
morency V.  Devereux,  Dru.   &  W.  119. 

9  Beaumont  v.  Boltbee,  5  Ves.  485,  494; 
7  Ves.  699,  601;  11  Ves.  358;  Clarke  i). 
Tipping,  9  Beav.  284,  287,  where  the  fact 
appeared  from  admissions  in  the  answer. 

M  AUfrey  v.  Allfrev,  10  Beav.  353,  357; 
11  Jur.  981;  1  M'N.'&  G.  87,  93;  13  Jur. 
269;  Coleman  V.  Mellersh,  2  M'N.  &  G. 
309,  316 ;  and  see  Brownell  v.  Brownell, 
2  Bro.  C.  C.  62. 

11  Clarke  v.  Earl  of  Ormonde,  Jac.  116. 
As  between  trustee  and  cestui  qne  trust, 
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The  case,  however,  is  different,  where  errors  or  mistakes  only  are 
shown  to  exist  in  the  account :  for  there  the  account  will  not  be 
opened,  but  the  party  will  be  permitted  merely  to  surcharge  and 
falsify  it.i  This  is  an  important  distinction:  because,  where  an 
account  is  opened,  the  whole  of  it  may  be  unravelled,  and  the  par- 
ties will  not  be  bound  by  deductions  agreed  upon  between  them 
on  taking  the  former  account ;  ^  but  where  a  party  has  liberty  to 
surcharge  and  falsify,  the  onus  probandi  is  always  on  the  party 
having  the  liberty :  for  the  Court  takes  it  as  a  stated  account  and 
establishes  it;  but  if  the  party  can  show  an  omission  for  which 
there  ought  to  be  credit,  it  will  be  added  (which  is  a  surcharge), 
or  if  any  wrong  charge  is  inserted  it  will  be  deducted  (which  is  a 
falsification).'  This,  however,  must  be  done  by  proof  on  his  side.* 
In  some  cases,  where  the  circumstances  would  justify  opening  the 
account,  the  Court  will  only  give  leave  to  surcharge  and  falsify,  if 
it  is  satisfied  that  it  will  in  that  manner  best  do  justice  between 
the  parties.^ 

It  is  to  be  noticed  here,  that  although  a  party  seeking  to  open  a 
settled  account,  must  specify  the  errors  he  insists  upon,^  it  is  not 
necessary  that  he  should,  at  the  hearing,  prove  all  the  errors  speci- 
fied in  his  bill.'  If  he  proves  some  of  them,  he  entitles  himself  to 
a  decree,  giving  him  liberty  to  surcharge  and  falsify.*  Where 
parties  are  at  liberty  to  surcharge  and  falsify,  they  are  not  confined 
to  mere  errors  of  fact,  but  they  may  take  advantage  of  errors  in 
Law ; '  and  where  one  party  is  allowed  to  surcharge  and  falsify, 
the  other  may  do  so  too." 


the  trustee  cannot  protect  himself  from 
discovery  of  the  vouchers,  S.  C. 

1  Vernon  v.  Vaudry,  2  Atk.  119 ;  Brown 
V.  Van  Dyke,  4  Halst.  Ch.  (N.J.)  795.  The 
burden  of  showing  errors  is  on  him  who 
receives  an  account  without  objection. 
Baker  II.  Biddle,  1  Bald.  894;  Bainbridge 
V.  Wilcocks,  ib.  686,  540 ;  Cbappedelaine 
V.  Dechenaux,  4  Cranch,  203;  Lock  v. 
Armstrong,  2  Dev.  &  Bat.  Eq.  147;  Wilde 
r.  Jenkin.^,  4  Paige,  481;  Murray  u.  Tol- 
land, 3  John  Ch.  569;  Honore  v.  Colmes- 
nel,  1  J.  J.  Marsh.  417 ;  Bull"ck  ».  Boyd, 
2  Edw.  Ch.  293;  Troup  v.  Haight,  1  Hopk. 
239;  Brownell  e.  Brownell,  2  Bro.  C.  C. 
(Perkins's  ed.)  62,  and  notes.  In  the  case 
of  transactions  between  trustee  and  cestui 
que  trust,  or  guardian  and  ward  (Brownell 
V.  Brownell,  2  Bro.  C.  C.  62),  or  between 
solicitor  and  client  (Matthews  v.  Wall- 
wyn,  4  Ves.  126),  the  Court  allows  a 
greater  latitude. 

2  Osborne  v.  Williams,  18  Ves.  879, 
382. 

s  Pit  V.  Cholmondeley,  2  Ves.  S.  565 ; 
Heighington  «.  Grant,  1  Phil.  600.  For  an 
explanation  of  the  terms  surcharge  and 
/a/st/V,see  1  Story  Eq.  Jur.  §  525. 


6  AUfrey  v.  AUfrey,  1  M'N.  &  G.  87, 
94;  13  Jur.  269. 

6  Ante,  p.  371.  A  general  charge  is 
not  sufficient,  specific  errors  must  he 
pointed  out.  Calvitw.  Mnrkham,  3  How. 
(Miss  )  343;  Mebane  v.  Mebane,  1  Ired. 
Eq.  403 ;  De  Montmorency  v.  Devereux,  1 
Dm.  &.  W.  119 ;  Leaycraft  v  Demnsey, 
15  Wend.  83;  Bakers.  Biddle,  1  Bald. 
394,418;  Bainbridge  v.  Wilcox,  ib.  636, 
540;  Consequa  v.  Fanning,  3  John.  Ch. 
587;  S.  C.  17  John.  511;  1  Story  Eq.  Jur. 
§§  528,  527;  Brownell ».  Brownell,  2  Bro. 
C.  C  (Perkins's  ed  )  62,  notes ;  Weed  ». 
S.mall,  7  Paige,  673 ;  Hobart  v.  Andrews, 
21  Pick.  576;  Cbappedelaine  ti.Deche- 
nanx,  4  Crarch,  306;  Bullock  v.  Boyd,  2 
Edw.  Ch.  293;  Phillips  v.  Belden,  2  Edw. 
Ch.  1 ;  Stoughton  v.  Lynch,  2  John.  Ch. 
609;  Story  Eq.  PI.  §  809. 

'  Anon.,  2  Freem.  62;  Chambers  «. 
Goldwin,  5  Ves.  834,  837 ;  Dawson  v.  Daw- 
son, 1  Atk.  1 ;  Drew  v.  Power,  1  Sch.  & 
Lef.  192. 

8  Twogood  V.  Swanston,  6  Ves.  485. 

9  Roberts  v.  Kuffiin,  2  Atk.  112. 
i»  1  Mad.  Ch.  144. 
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It  is  to  be  remarked,  however,  that  although  an  admission  by  Ch.  xv.  §  2. 
the  defendant  in  the  answer  accompanying  his  plea,  of  an  error  in 
the  stated  account,  may  be  sufficient  evidence  to  induce  the  Court 
to  open  the  account,  the  mere  circumstance  that  the  defendant, 
after  the  account  was  settled,  confessed  that  there  was  an  error  in 
the  account,  and  before  suit  corrected  it  and  paid  over  the 
amount,  is  not  a  ground  upon  which  the  Court  will  make  such  a 
decree.^ 

(2.)  If  the  plaintiff,  or  a  person  under  whom  he  claims,  has  (2.)  A  release. 
released  the  subject  of  his  demands,  the  defendant  may  plead  the 
release  in  bar  of  the  bill,^  whether  executed  before  or  after  the 
filing  of  the  bill ; '  and  this  will  apply  to  a  bill  praying  that  the 
release  may  be  set  aside :  *  in  whicl?case,  the  defendant  must  deny 
the  equitable  circumstances  charged  for  the  purpose  of  impeaching 
the  release,  by  averments  in  the  plea,  and  also  by  the  answer  in 
support  of  the  plea,  if  interrogated  as  to  them.' 

A  release,  however,  to  be  an  effectual  bar  to  an  account,  must 
be  under  seal :  otherwise,  it  ought  to  be  pleaded  as  a  stated  account 
only."  But  although  it  is  necessary  that  a  release,  when  insisted 
upon  as  such,  should  have  been  sealed  and  delivered,'  there  is  no 
authority  for  saying  that  it  must  have  been  signed.*  It  seems, 
that  where  a  person  taken  in  execution  on  a  judgment  has  been 
discharged  by  his  creditor's  express  order,  such  discharge,  being  a 
release  of  the  debt,  may  be  pleaded  in  bar  to  a  bill  to  have  satis- 
faction of  the  judgment.' 

In  a  plea  of  release,  the  defendant  must  set  out  the  consideration  Fojm  ^f  n\ea. 
upon  which  it  was  made ;  for  every  release  must  be  founded  on 
some  consideration :  otherwise  fraud  will  be  presumed.^"  A  plea 
of  a  release,  therefore,  cannot  extend  to  the  discovery  of  the  consid- 
eration ;  and  if  that  is  impeached  by  the  bill,  the  plea  must  be 
assisted  by  averments,  covering  the  ground  upon  which  the  con- 
sideration is  so  impe£Cched ; "  therefore  where  there  was  a  bill  for 

8  Beames  on  Pleas,   221;   Beatniff  v. 


What  is  a 
good  release. 


1  Davis  V.   Spuiling,  1  R.  &  M.  64,  67. 

2  Ld.  Red.  261 ;  Bower  v.  Swadlin,  1 
Atk.  294;  Taunton  i).  Pepler,  6  Mad.  166; 
Clarke  v.  Earl  of  Ormonde,  Jac.  116 ;  Roche 
V.  Morgell,  2  Sch.  &  Lef.  721. 

*  Sergrove  v.  Mayhew,  2  M'N  &  G.  .97, 
99;  14Jur.  168. 

4  Ld.  Red.  261. 

6  Ld.  Red.  261,  n.;  Lloyd  v.  Smith,  1 
Anst.  258 ;  Freeland  v.  Johnson,  ib,  276 ; 
Walter  v.  Glanville,  5  Bro.  P.  C.  ed.  Toml. 
655;  Roche  D.  Morgell,  2  Sch.  &  Lef.  727; 
Sanders  v.  King,  8  Mad.  61, 64,  cited  2  S. 
&  S.  277 ;  see  also  Parker  v.  Alcock,  1  Y. 
&  J.  432. 

6  Ld.  Red.  263. 

'  The  plea  should  state  that  the  release 
was  under  seal ;  but  this  does  not  seem  to 
be  indispensable.  Plielps  v.  Sproule,  1  M. 
&  K.  231,  236. 

s  Taunton  ».  Pepler,  6  Mad.  166. 


Gardiner  2  Eq.  Ca.  Ab.  73,  PI.  20. 

i»  Ld.  Red.  261 ;  Roche  v.  Morgell,  «6i 
sup.  A  plea  of  release  to  a  bill  for  an  ac 
count  is  insufficient,  unless  it  sets  out  by 
way  of  averment  the  accounts  which  form 
its  consideration.  Brooks  v,  Sutton,  L.  R. 
6  Eq.  361. 

11  Ld.  Red.  261,  262.  Story  Eq.  PI.  §§ 
796,  797.  Where  the  consideration  for  a 
release  is  the  general  settlement  of  ac- 
counts, and  such  settlement  is  impeached 
in  the  bill,  this  must  be  met  by  a  plea,  and 
be  supported  by  an  answer  denying  the 
imputations  charged  in  the  bill.  Parker 
V.  Alcock,  1  Y.  &  J.  432;  Fish  v.  Miller,  5 
Paige,  26;  Allen  v.  Randolph,  4  John.  Ch. 
693;  Bolton  v.  Gardner,  3  Paige,  273; 
Story  Eq.  PI.  §  797;  Peck  v.  Burgess, 
Walk.  Ch.  485. 
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Parol  agree- 
ment to 
waive  all 
accounts. 


(3.)  An 
award : 


Where  the 
matters  in  the 
bill  were 
referred  after 
bill  filed. 


Covenant  or 
agreement  to 
refer  to 
arbitration 
cannot  be 
pleaded. 


an  account  and  a  discovery  of  dealings  between  the  parties,  to 
which  a  release  was  pleaded,  and  it  appeared  that  the  release  was 
founded  on  an  account  of  those  dealings  made  up,  Lord  Hardwicke 
held  it  to  be  bad :  because  it  extended  to  a  discovery  of  those 
dealings,  and  of  the  account  so  made  up.^ 

In  the  case  of  Brown  v.  Perkins,^  to  a  bill,  by  the  executors  of 
a  deceased  partner,  for  an  account  of  the  dealings  and  transactions 
of  a  partnership,  the  defendant  pleaded  a  parol  agreement  between 
himself  and  the  testator,  to  the  effect  that  all  accounts  between 
them  should  be  waived.  Sir  James  Wigram  V.  C.  seemed  to  be 
of  opinion,  that  such  a  plea  might  be  a  good  defence  to  a  bill 
for  an  account ;  but  he  was  of  opinion,  upon  the  construction  of 
the  agreement  in  the  case  before  him,  that  it  must  be  understood 
as  importing  that  the  defendant  took  upon  himself  the  liabihties 
of  the  partnership  ;  and  he  held  the  plea  bad :  because  it  was  not 
supported  by  negative  averments,  showing  that  the  plaintiff's 
testator's  estate  was  discharged  from  all  UabiUty  in  respect  of  the 
partnership. 

(3.)  An  award  may  be  pleaded  in  bar  to  a  bill,  which  seeks  to 
disturb  the  matter  submitted  to  arbitration.'  It  may  likewise  be 
pleaded  to  a  bill  to  set  aside  the  award  and  open  the  account ;  and 
it  is  not  only  a  good  defence  to  the  merits  of  the  case,  but  likewise 
to  the  discovery  sought  by  the  bill.* 

It  seems  doubtful  whether  an  award,  made  under  an  agreement, 
entered  into  after  the  bill  has  been  filed,  to  refer  the  matter  of  the 
suit  to  arbitration,  can  be  set  up  in  bar  to  the  bill  by  a  plea,  in  the 
nature  of  a  plea  puis  darrein  continuance  at  Law;  the  object  in 
view  can,  however,  be  much  more  effectually  obtained  by  an  ap- 
plication to  stay  proceedings  in  the  cause.^ 

Although  an  award  duly  made  will  be  a  good  plea  in  bar  to  a 
bUI,  for  the  matters  concluded  by  it,  a  covenant  or  agreement  to 
refer  disputes  to  arbitration,  as  it  cannot  be  made  the  subject  of  a 
bill  for  a  specific  performance,^  cannot  be  pleaded  in  bar  to  a  bill 


1  Salkeld  v.  Science,  2  Ves.  S.  107, 108 ; 
Boche  V.  Morgell,  iM  sup, 

2  1  Hare,  664,  669;  6  Jur.  727. 

8  Tittenaon  v.  Pent,  3  Atk.  629;  Far- 
rington  v.  Chute,  1  Vern.  72.  As  to  the 
jurisdiction  of  the  Court  over  awards,  see 
Harding  v.  Wickham,  2  J.  &  H.  676: 
Smith  V.  Whitmore,  10  Jur.  N.  S.  65  j  12 
\V.R.244,  V.C.  W.;  lOJur.  N.  S  1190;  13 
W.  E.  2,  L.  JJ.;  2  De  G.,  J.  &  S.297; 
Wakefield  v.  Llanelly  Railway  &  Dock 
Co.,  SDeG.,  J  &S.  11;  11  Jur.  N.  S.  466; 
Eussell  on  Arbitration,  Part  III.  Chap.  XI. 
ante,  p.  605,  An  award  constitutes  no 
valid  defence  unless  it  clearly  appears 
that  the  subject-matter  of  the  suit  was 
within  the  award.  Davison  v.  Johnson,  1 
C.  E.  Green  (N.  J.),  112. 


*  Ld.  Eed.  260 ;  Tittenson  v.  Peat,  vM 
sup. 

«  Eowe  V.  Wood,  1  J.  &  W.  315,  884, 
837;  2  Bligh,  505;  see  also  Dryden  v.  Eob- 
inson,  2  S  &  S.  529,  the  marginal  note  of 
which  case  Is  incorrect. 

8  Piice  V.  Williams,  cited  6  Ves.  818; 
Ager  V.  Macklew,  2  S.  &  S.  418;  Earl  of 
Mexborough,  v.  Bower,  7  Beav.  127 ;  Tat- 
tersall  u.  (iroote,  2  B.  &  P.  131;  Copper 
V.  Wells,  Saxton  (N.  J.),  10;  Darbey  v. 
Whitaker,  4  Drew.  134;  March  v.  Eastern 
Eailroad,  40  N.  H.  571 ;  Smith  v.  Boston, 
C.  &  M.  E.K.,  36  N.  H.  487 ;  King  v. 
Howard,  27  Miss.  21.  No  mere  agreement 
to  refer  a  controversy  to  arbitration  can 
oust  the  proper  courts  of  justice  of  their 
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brought  in  consequence  of  such  differences ;  ^  and  where  a  bill  is  Ch.  xv.  §  2. 

filed  in  respect  of  matters  agreed  to  be  referred  to  arbitration,  the   ^- — y ' 

proper  course  is  for  the  defendant,  after  appearance,  but  before  Motion  to 
plea  or  answer,  to  apply  to  the  Court  to  stay  the  proceedings  in   commoi?*"^ 

the  suit.''  Law  Proce- 

If  the  bill  impeach  the  award  upon  grounds  of  fraud,  corrup-  1854.     ' 
tion,  or  mistake,  or  for  any  other  reason,  such  statements  must  be  Negative 
denied  by  averments  in  the   plea,  and  (if  interrogated  to)  by  andanTwer. 
answer  in  support  of  it.° 

We  have  already  had  occasion  to  observe,  that  arbitrators  may  when  arbi- 
be  made  parties  to  a  bill,  to  set  aside  an  award  which  is  impeached  t>'''t<?''3  mads 

•'■  parties. 

on  the  ground  of  gross  misconduct  on  their  parts.*  In  such  a  case, 
they  may  plead  the  award  in  bar  o:^all  that  part  of  the  bill  which 
seeks  a  discovery  of  their  motives  in  making  the  award ;  but,  they 
must,  if  charged  with  corruption  or  partiality,  support  the  plea  by 
averments,  denying  such  charges,  and  showing  themselves  incor- 
rupt and  impartial,  and  (if  interrogated)  they  must  also  deny  them 
by  answer.* 

(4.)  It  has  been  stated  above,  that  an  agreement  or  covenant  to  (4.)  An 
refer  matters  in  dispute  to  arbitrators  cannot  be  pleaded  in  bar  to  agreement: 
a  bill,  unless  there  has  been  an  arbitration  and  award  consequent 
upon  it.    The  reason  of  this  is,  that  such  an  agreement  is  execu- 
tory ;  and  an  executory  agreement  is  a  cause  of  action  only,  and 
cannot  be  pleaded  in  bar  to  another  cause  of  action.^    Where  an 
agreement  is  final,  and  settles  the  whole  matter,  the  case  is  differ-  must  be  final, 
ent ;  therefore,  where  an  administratrix,  who  was  a  defendant  in  a 
bill  for  an  account  and  distribution,  pleaded  an  inventory  duly 

jmisdiction  of  the  case.    Contee  u.  Daw-  Shepard  v.  Merrill,  2  John.  Ch.  276;  TJn- 

son,  2    Bland,   264;    see  also  AUegre  «.  derhill  ®.  Van  Cortlandt,  2  John.  Ch.  339 ; 

Maryland   Ins.    Co.,   6   Harr.  &   J.   408;  Bouck ».  Wilber,  4  John.  Ch.  406 ;  Tappin ». 

Randall  v.  Chesapeake,  &c.,  Canal  Co.,  Heath,  1  Paige,  293;  Campbell i).  Western 

1  Harring.  234;  Gray  «.  Wilson,  4  Watts,  3  id.  124;  Fitzpatrick  v.  Smith,  1  Desaus. 
89;  Miles  «.  Stanley,  1  Miles,  418;  Stone  246;  Atwj'n  v.  Perkins,  3  Desaus.  297; 
D.Dennis,  8  Porter,  231;  Story,  Partner-  Sherman  ».  Beale,  1  Wash.  11;  Pleasants ». 
ship,  §  215,  and  notes;  Story  Eq.  PI.  Ross,  1  Wash.  166;  Morris*.  Ross,  2  Hen. 
§  804;  Tobey  «.  County  of  Bristol,  3  Story,  &  M.  171,  408;  Mitchell  v.  Harris,  2  Sum- 
800.  ner's   Ves.   129,   notes  (c)   and  (d),  and 

1  Ld.  Red.  264;  Wellington  0.  Mackin-  oases  cited;  Tobey  «.  County  of  Bristol,  3 

tosh,  2  Atk.  669,  570;  Michell  v.  Harris,  Story,  800,  819  et  seq. 

i  Bro.  C.  C.  311,  315;  2  Ves.  J.  129,  136;  2  Ciimmon    Law  Procedure  Act,  1854 

Satterley  v.  Robinson,  cited  4  Bro.  C.  C.  (17  &  18  Vic.  125),  §  n,posi,  Chap.  XLV. 

316,  n  ;  Street  v.  Rigby,  6  Ves.  816,  817,  Statutory  Jwwdiction.    i  or  form  of  notice 

overruling  Halfhide  v.  Fenning,  2   Bro.  of  motion,  see  Vol  III. 

C.  C.  336;  and  see  Ranger  I).  Great  West-  8  Ld.    Red.   261;    Coop.   Eq.   PI.   280; 

em  Railway  Company,  5  H.  L.  Ca.  72;  18  Beiimeson  Pleas,  231;  Storj'Eq.  PI.  §  803; 

Jur.  795;  Scott  v.  Avery,  6  H.  L.  Ca.  843;  and  see  ante,  p.  614. 

2  Jur.  N.  S.  615;  Scott  ».  Corporation  of  *  Ante,  p.  297;  Padley  «.  Lincoln  Wa- 
Liverpool,  1  Giff.  215;  4  Jur.  N.  S.  402;  terworks  Companv,  2  M'N.  &  G.  68, 
2  De  G.  &  J.  324 ;  5  Jur.  N.  S.  105 ;  Roper  71 ;  14  Jur.  299 ;  Ponsford  ».  Swaine,  1  J. 
e.  Leridon,  1  E.  &  E.  825;  5  .Jur.  N.  S.  &  H.  433. 

491;  Horton  v.  Saver,   4  H.  &  N.  643;  « 4ra(e,  p.  297. 

5  Jur.  N.  S.  989;  Cooke  V.  Cooke,  L.  R.  6  Rowe  v.  Wood,  1  J.   &  W.  815  344. 

4  Eq.  87 ;  Henrick  v.  Blair,  1  John.  Ch.  101 ;       Wood  v.  Rowe,  2  Bligh,  595. 
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Agreement, 

containing 

executory 

clauses, 

cannot  be 

pleaded. 


(5.)  Title: 


Adverse  pos- 
session: 


Adverse  pos- 
session will 
bar. 


General  alle- 
gation of  dis- 
abilities will 
not  invalidate 
plea. 


taken  and  approved,  and  an  agreement  founded  thereon,  the  plea 
■was  allowed.''  It  is  to  be  observed,  that  an  agreement  to  put 
an  end  to  a  suit  must  not  be  final  only  as  between  the  parties 
to  the  bill  to  which  it  is  pleaded,  but  it  must  be  final  as  to  all 
the  parties  to  the  suit  compromised  by  it.  If,  therefore,  an  agree- 
ment be  made  subsequent  to  the  filing  of  a  bill,  between  the 
parties  to  the  suit  and  other  parties,  for  the  purpose  of  putting  an 
end  to  the  proceedings  in  the  suit,  and  for  other  purposes,  it  can- 
not be  pleaded  iu  bar  to  the  bill  by  one  of  the  parties  only ;  at  all 
events,  if  it  is  so  pleaded,  it  must  contain  averments  that  all  the 
conditions  of  the  agreement  have  been  performed,  or  from  circum- 
stances could  not  be  performed,  and  that  the  other  parties  not 
joining  in  the  plea  are  ready  to  perform  the  agreement ;  indeed, 
all  the  circumstances  by  which  such  an  agreement  is  affected, 
should  be  noticed  in  the  averments.  And  where  an  agreement  of 
this  sort,  which  has  been  entered  into  for  the  purpose  of  putting 
an  end  to  a  suit,  contains  a  great  many  stipulations  and  clauses 
which  are  executory,  it  can  scarcely  be  considered  a  fit  subject  for 
a  plea." 

(5.)  If  the  defendant's  title  be  paramount  to  the  plaintifi''s,  he 
may  plead  it  in  bar. "  A  plea  of  this  nature  is  called  a  plea  of  title ; 
and  a  title  so  pleaded  will,  generally  speaking,  be  founded  either 
on  a  long  peaceable  possession  by  the  defendant,  and  those  under 
whom  he  claims ;  on  a  will ;  or  on  a  conveyance.^ 

As,  at  Law,  length  of  time  raises  a  presumption  against  claims 
otherwise  most  clearly  made  out,  so,  in  Equity,  a  long  and  peace- 
able possession  may  be  pleaded  in  bar  to  the  relief;  thus,  an  un- 
disturbed possession  of  sixty  years  or  more,  was  long  ago  held  to 
be  a  good  subject  of  plea.^  It  appears  to  be  settled,  that  where 
there  has  been  adverse  possession,  not  accounted  for  by  some  disa- 
bility, such  as  coverture,  or  infancy,  a  Court  of  Equity  will  not 
interfere ;  and  when  a  title  is  so  stated  in  a  bill,  that  there  appears 
to  have  been  a  possession  adverse  to  it  of  above  twenty  years, 
without  any  allegation  of  disability,  the  defendant  may  demur ; 
but,  where  the  title  is  not  so  stated,  the  defendant  must  plead  the 
facts  necessary  to  show  the  existence  of  the  adverse  possession.* 
A  mere  general  allegation  in  the  biJl,  that  there  have  been  disabil- 
ities arising  from  infancy  or  coverture,  will  not,  however,  be  suffi- 
cient to  invalidate  such  a  plea.' 

In  a  plea  of  adverse  possession,  if  the  possession  is  derivative. 


1  Cocking  !).  Pratt,  1  Tes.  S.  400;  see 
Belt's  Sup.  to  Ves.  187. 

2  Wood  V.  Eowe,  Rowe   v.  Wood  aii 
sup. 

3  Wj'att's   P.  R.  328:    Story  1  «.    PI. 
§  811. 


*  Beames  on  fleas,  247 ;  Story  Eq.  PI. 
§  811. 

6  Wyatt's  P.  R.  828. 

0  Lord  Cholmondeley  v.  Lord  Clinton, 
T.  &  R.  107.  118. 

'  Blewit  D.  Thomas,  2  Tes.  J.  669,  671; 
Story  Eq.  PI.  §§  814,  815. 
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and  has  hot,  during  the  whole  time  covered  by  the  plea,  been  in  Ch.  XV.  §  2. 

the  defendant  himself,  the  plea  must  show  in  whom  the  possession   ' y ' 

was,  at  the  time  when  the  plea  sets  it  up,  and  how  the  defendant  Form  of  plea, 
deduces  his  possession  from  such  person ;  and  if  the  adverse  pos- 
session is  to  be  inferred  from  circumstances  which  do  not  appear  ^ 
upon  the  bill,  the  defendant  must  state  clearly,  upon  the  face  of 
his  plea,  the  circumstances  on  which  he  means  to  rely  as  constitut- 
ing the  adverse  possession.^ 

A  will  may  also  be  pleaded  in  bar  to  a  bill  brought,  on  a  ground  A  will. 
of  equity,  by  an  heir-at-law  against  a  devisee,  to  turn  the  devisee 
out  of  possession.''  Thus,  where  a  bill  was  brought  to  set  aside  a 
will  on  account  of  fraud,  on  a  suggestion  that  the  testator  was 
rendered  incapable  of  making  it,  By  being  perpetually  in  liquor, 
and  particularly  when  he  executed  the  will,  and  likewise  for  a  re- 
ceiver to  be  appointed,  and  the  defendant  pleaded  the  will,  and 
that  it  was  duly  executed : "  Lord  Hardwicke  allowed  the  plea,  so 
far  as  it  applied  to  that  part  of  the  bill  which  sought  to  set  the 
will  aside :  because  "  you  cannot,  in  this  Court,  set  aside  a  will  for 
fraud ; "  but  he  would  not  allow  it  as  to  the  receiver :  for  he  would 
not  tie  up  the  hands  of  the  Court,  in  case  it  should  be  necessary, 
in  the  progress  of  the  suit  at  Law,  to  have  a  receiver  appointed.* 
A  wiU,  however,  cannot  be  pleaded  to  a  bill  by  an  heir-at-law, 
praying  for  production  of  documents,  and  an  injunction  to  restrain 
the  defendants  from  setting  up  legal  impediments,  in  an  action  of 
ejectment  commenced  by  him  against  them.* 

In  like  manner,  upon  a  bill  filed  by  an  heir  against  the  person  ^  convey- 
elaiming  under  a  conveyance  from  the  ancestor,  the  defendant  may  ^'^'^^■ 
plead  the  conveyance,  in  bar  of  the  suit ;  °  and  so,  where  a  bill 
was  filed  by  persons  claiming  under  a  will,  to  set  aside  a  convey- 
ance made  by  the  testator,  on  the  ground  of  fraud,  and  the  defend- 
ant pleaded  a  conveyance  by  the  testator,  before  the  date  of 
his  will,  of  the  estate  which  the  plaintiffs  claimed,  the  plea  was 
allowed.' 

In  all  pleas  of  title,  whether  derived  under  a  will  or  a  deed,  if  Avennents  to 
the  defendant  is  not  the  person  taking  immediately  under  the  will  P'^*  °^  '''^^• 
or  deed,  but  derives  his  title  through  others,  the  title  of  the  defend- 
ant must  be  deduced  fi-om  the  person  immediately  taking,  by 
proper  averments  in  the  plea.     And  in  all  cases  it  is  necessary,  Must  show 
whether  the  title  be  derived  from  adverse  possession,  or  from  a  will  *'''«  <=o°i- 

,         .     ,      ,  .  menced 

or  conveyance,  to  show  that  it  had  a  commencement  anterior  to  before 

plaintiff's. 

1  Hardman  v.  EUames,  2  M.   &  K.  732  *  Anon.,  3  Atk.  17. 

739  744;  C.  P.  Coop.  t.  Brough.  351,364;  ^  Eumbold  v.  Forteath,    2  Jur.  N.   S. 

see  Jerard  v.  Sanders,  2  Ves.  J.  187.  686,  V.  C.  W. 

2  Ld.  Red.  263.  «  Ld.  Red.  263. 

s  StoryEq.  PI.  §   812.  For  form  of  such  '  Howe  ».  Duppa,  1  V.  &B.   511,518; 

a  plea  see  Vol.  lU.  Willis,  559.  Story  Eq.  Pi.  §  812. 

VOL.  I.  43 
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Ch.  XV.  §  2.   that  of  the  plaintiff's  title,  as  sho-wn  by  the  bill :  a  title  posterior 

" V ■  to  that  of  the  plaintiff  will  not  avail  as  a  plea,  unless  it  be  some 

way  connected  with  the  plaintiff's  title.  Thus,  where  a  bill  was 
filed  by  one  claiming,  either  as  heir  ex  parte  matema  of  the  per- 
son last  seised,  or  as  a  remainder-man  under  the  limitations  of  a 
prior  settlement,  charging  that  the  person  last  seised  had  only  a 
life-interest  in  the  property,  and  that  it  would  so  appear  if  the 
contents  of  a  certain  deed,  executed  in  1730,  and  within  the  power 
of  the  defendant,  were  set  forth ;  and  the  defendant  pleaded  that, 
in  the  year  1766,  the  person  last  seised,  being  tenant  in  taU  in  pos- 
session, had  duly  suffered  a  recovery  of  the  estates  in  question,  to 
the  use  of  himself  in  fee,  and  had  subsequently  devised  them  to 
the  defendant,  the  plea  was  overruled:  because  the  defendant, 
relying  upon  a  subsequent  title  which  he  had  not  connected  in  any 
way  with  the  ground  of  the  title  upon  which  the  plaintiff  stood, 
had  not  denied  that  title,  or  any  substantial  part  of  it,  or  the  pos- 
session or  existence  of  the  deed  of  1730.^ 

(6.)  From  what  has  bepn  above  stated  it  is  obvious,  that  where  a 
conveyance  is  insisted  upon  by  plea,  as  an  adverse  title,  it  must 
bear  a  date  anterior  to  the  commencement  of  the  plaintiff's  title, 
as  shown  by  the  bill :  though  there  are  cases  in  which  a  convey- 
ance may  be  insisted  upon,  posterior,  in  point  of  date,  to  the 
plaintiff's  title.^  In  such  cases,  however,  it  is  necessary  to  the 
validity  of  the  plea,  that  the  conveyance  should  have  been  for  a 
valuable  consideration ;  and  that,  at  the  time  it  was  perfected,  the 
defendant,  or  the  person  to  whom  it  was  made,  should  not  have 
had  notice  of  the  plaintiff's  right.'  A  plea  of  this  sort  is  called 
"  a  plea  of  purchase  for  a  valuable  consideration,  without  notice ; " 
and  it  is  founded  on  this  principle  of  equity,  namely,  that  where 
the  defendant  has  an  equal  claim  to  the  protection  of  a  Court  of 
Equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assist- 
ance of  the  Court  to  assert  his  right,  the  Court  will  not  interpose 
on  either  side.* 

A  purchaser  with  notice  from  a  purchaser  without  notice,  may 
shelter  himself  under  the  first  purchaser ; '  but  notice  to  an  ageht 

not  good  as  a  ground  for  filing  a  cross-bill; 
Patterson  «.  Slaughter,  Amb.  293 ;  High 
«.  Batte,  10  Yerger,  335 ;  Donnell  v.  King, 
7  Leigh,  393;  Story  Eq.  PI.  §  805,-  Jewett 
».  Palmer,  7  John.  Ch.  65;  Gallatinn  ». 
Cunningham,  S  Cowen,  361 ;  Souzer  v.  De 
Meyer,  2  Paige,  574 ;  see  the  remarks  of 
Lord  Chancellor  Lifford  upon  this  plea,  in 
Lord  Drogheda  v.  Malone,  Finlay's  Dig. 
449,  cited  in  Mitford  Eq.  PI.  (5th  Am.  ed.) 
277,  note  (1).  This  defence  must  be  raised 
on  the  pleadings.  Phillips  ».  Phillips,  3 
Giff.  200;  7  J  or.  N.  S.  1094;  8  id.  146;  10 
W.  R  236  L  C 
s  Ld.  Red.  278;  Brandlynu.  Ord,  1  Atk. 


I  (6.)  Purchase 
for  valuable 
considera- 
tion, without 
notices 


by  purchaser 
mtli  notice 
from  a  pur- 
chaser with- 
out. 


1  Himgate  v.  Gascoigne,  1  B.  &  M. 
698;  see  also  Jackson  v.  Rowe,  4  Kuss. 
514,  523. 

2  For  an  elaborate  review  of  the  cases 
in  which  this  defence  can  be  raised,  see 
the  judgment  of  Lord  Westbury  L.  C.  in 
Phillips  V.  Phillips,  8  Jur.  N.  S.  146 ;  10 
W.  R.  236. 

8  If  the  defendant  has  not  used  reason- 
able diligence  in  the  investigation  of  the 
title,  the  plea  is  no  defence.  Jackson  v. 
Rowe,  2  S.  &  S.  472,  475. 

*  Ld.  Red.  274.  Upon  this  principle  it 
has  been  held,  that  a  purchase  for  valuable 
consideration,  though  a  good  defence,  is 
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is  notice  to  the  principal ; ''   and  where  a  person  having  notice,  Ch.  xv.  §  2. 

purchased  in  the  name  of  another  who  had  no  notice,  and  knew   '■"    y ' 

nothing  of  the  purchase,  but  afterwards  approved  it,  and  without 
notice  paid  the  purchase-money  and  procured  a  conveyance,  the 
person  first  contracting  was  considered,  from  the  beginning,  as  the 
agent  of  the  actual  purchaser,  who  was  therefore  held  aflFected 
with  notice." 

A  settlement,  in  consideration  of  marriage,  is  equivalent  to  a  Effect  of 
purchase  for  a  valuable  consideration,  and  may  be  pleaded  in  the  ™t^^„t 
■  same  manner.'  If  a  settlement  is  made  after  marriage,  in  pur- 
suance of  an  agreement  before  marriage,  the  agreement  as  well  as 
the  settlement  must  be  shown.*  ^  widow,  defendant  to  a  suit 
brought  by  any  person  claiming  under  her  husband,  to  discover 
her  title  to  lands  of  which  she  is  in  possession  as  her  jointure, 
may  plead  her  settlement  in  bar  to  any  discovery,  unless  the 
plaintiff  offers,  and  is  able  to  confirm  her  jointure ;  but  a  plea  of 
this  nature  must  set  forth  the  settlement,  and  the  lands  comprised 
in  it,  with  sufiicient  certainty.' 

Some  doubt  was  entertained,  whether  a  plea  of  purchase  for  Maybe 
valuable  consideration  will  avail  against  a  legal  title.    The  point  pleaded  to  a 
has  been  fiiUy  discussed  by  Lord  St.  Leonards,  in  his  "Treatise 
of  the  Law  of  Vendors  and  Purchasers,"  ^  and  it  seems  now  to 
be  settled  that  there  are  cases  in  which  this  defence  may  be  so 
pleaded.' 

671;  Lowther  v.  Carlton,  2  Atk.  139,  242;  Mill,  vbi  sup. ;  Mountford  v.  Scott,  3  Mad. 

Ca.  t.  Talbot,  187 ;  Sweet  v.  Southcote,  2  34,  39 ;  Kennedy  v.  Green,  8  M.  &  K.  699 ; 

Bro.  C.  C.  66;   M'Queen  V.  Farquhar,  11  Atterbury  «.  Wallls,  8  De  G.,M.&  G.454; 

Ves.  478;  Hiem  v.  Mill,  13  Ves.  120;  and  2  Jur.  N.  S.  343;  Espin  v.  Pemberton,  3 

see  Harrison  v.  Forth,  Free,  in  Chan.  51;  De  G.  &  J.  547;  5  Jur.N.  S.  157;  4  Drew. 

Storj'  Eq.  PI.  §  808 ;  Variok  v.  Briggs,  6  333 ;  5  Jur.  N.  S.  55 ;  Lloyd  v.  Attwood,  3  De 

Paige,329;  Bennett  «.  Walker,  West,  130 ;  G.  &  J.  614;  5  Jur.N.  S  1322 ;  Storv  Eq.  PI. 

Jackson    v.  McChesney,   7   Cowen,  360;  §  808 ;  Griffith  u.  Griffith,  1  Ho£f.  Ch.  153. 

Bumpusr.  Plainer,  1  John.  Ch.  213;  Dem-  ^  Ld.  Eed.  278;   Jennings  v.  Moore,  2 

arest  9.  Wynkoop,  3  John.  Ch.  147;  Jack-  Vem.  609;  Blenkarnei-.  Jennens,  2Bro.  P. 

son  V.  Henry,  10  John.  185;  Jackson  v.  C.  ed.  Toml.  278;  see  Molony  v.  Kernan, 

Given,  8  John.  573;  Alexander  v.  Pendle-  2  Dr.  &  War.  31. 

ton,  8  Cranch,462;  1  Story  Eq.  Jur.  §§  409,  »  Ld.  Eed.  278;    Harding  v.  Hardrett, 

410,  and  notes ;  Hagthorp  v.  Hook,  1  Gill  Eep.  t.  Finch,  9 ;  Jackson  v.  Eowe,  ubi  sup. 

&  J.  263  J   Curtis  v.  Lunn,  6  Munf.  42 ;  «  Ld.  Eed.  279 ;  Lor  J  Keeper  v.  Wyld, 

Griffith    V.    Griffith,   1    Hoff.    Ch.    163;  1  Vem.  139. 

Lacy  V.  Wilson,  4  Munf.  313;  Lindsay  v.  6  Ld.  Eed.  279;  Petre  v.  Petre,  3  Atk. 

Eankin,  4  Bibb,  482;   McNitt  v.  Logan,  611;   Pyncent  v.  Pyncent,  ib.   571;   Sen- 

Litt.  Sel.  Ca.  69.    But  if  he  would  avail  house  v.  Earl,  2  Ves.  S.  450;  Leech  v. 

himself  of  the  want  of  notice  in  his  vendor,  Trollop,  ib.  662. 

he  must  expressly  aver  that  ignorance  in  ^  {11th  Eng.  ed.)  pp.  1067-1072;  (7th 

pleading.    Gallatian  v.  Erwin,  1  Hopk.  58 ;  Am.  ed.)  vol.  2,  572-578. 

S.  C.  on  appeal,  8  Cowen,  361;  Griffith  v.  '  See  Judgment  of  Lord  Westbury,  L. 

Griffith,   1  Hoff.  Ch.   163;   Cummings  u.  C,  in  Phillips  i).  Phillips,  8  Jur.  N.  S.  145; 

Coleman,  7  Rich.  Eq.  S.  C.  509.     A  pur-  10  W.  E.  236;   Lord  St.  Leonards,  V.  & 

chaser  without  notice  from  one  who  has  P.  791,  796,  where  this  case  is  reviewed; 

fradulently  purchased,  is  not  affected  by  the  Boweu  v.  Evans,  1  Jo.  &  Lat.  178,  263; 

fraud.    Bumpus  u.  Platner,  1  John.  Ch.  Joyce  «.  De  Moleyns,  2  Jo.   &  Lat.  374; 

213;  Jackson  V.  Henry,  10  John.  185.  Penny  v.  Watts,  1  M'N.  &  G.  150;  2  De 

1  Ld.  Eed.  278;  Brotherton  i).  Hatt,  2  G.  &  S.  501;  Attorney-General «.  Wilkins, 

Vem.  574;  Le  Neve  v.  Le  Neve,  3  Atk.  17  Beav.  285;  17  Jur.  885;  Lane  v.  Jaok- 

646,655;  Maddox  ».  Maddox,  1  Ves.  S.  62 ;  son,  20  Beav.  535;  Colyer  ii.  Finch,  5  H. 

Ashley  v.  Baillie,  2  Ves.  S.  370;  Hiern  v.  L.  0.  920;   3  Jur.  N.  S.  25;   S.  C.  nom 
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Ch.  XV.  §  2.  The  rules  for  the  guidance  of  a  pleader  in  framing  pleas  of  this 
description  have  been  so  clearly  and  succinctly  laid  down  by  the 
learned  author  of  the  Treatise  last  referred  to,  that  it  appears  to 
be  the  best  course,  on  the  present  occasion,  to  call  the  reader's 
attention  to  the  following  extracts  from  that  valuable  work,i 
namely :  ^  — 

"  The  plea  must  state  the  deeds  of  purchase :  setting  forth  the 
dates,  parties,  and  contents,  briefly,  and  the  time  of  their  execu- 
tion : '  for  that  is  the  peremptory  matter  in  bar.* 

"  It  must  aver  that  the  vendor  was  seised,  or  pretended  to  be 
seised,  at  the  time  he  executed  the  conveyance.^  In  Carter  v. 
Pritchard^  it  was  held,  that  the  plea  of  a  purchase  without  notice 
must  aver  the  defendant's  belief,  that  the  person  from  whom  he 
purchased  was  seised  in  fee.  If  it  be  charged  in  the  bill  that  the 
vendor  was  only  tenant  for  life  or  tenant  in  tail,  and  a  discovery 
of  the  title  be  prayed,  such  a  discovery  cannot  be  covered,  unless 
a  seisin  is  sworn  in  the  manner  already  mentioned,  or  that  such 
fines  and  recoveries  were  levied  and  suffered  as  would  bar  an 
entail  if  the  vendor  was  tenant  in  tail :  for  if  a  purchase  by  lease 
and  release  should  be  set  forth,  which  would  pass  no  more  from 


Form  of  plea. 


Deeds  of  p 
chase  to  b( 
stated. 


Averment  of 
seisin. 


Finch  V.  Shaw,  19  Beav.  500,  507;  18  Jur. 
936;  Greenslade  v.  Dare,  17  Beav.  502;  20 
Beav.  284;  1  Jur.  N.  S.  294;  Stackhpuse 
V.  Countess  Jersey,  1  J.  &  H.  721;  7  Jur. 
N.  S.  359;  Wood  ».  Mann,  2  Sumner,  507. 
"  The  point  of  doubt,"  says  Mr.  Justice 
Story,  "  has  been,  whether  the  defence 
ought  to  apply  to  a  case,  where  the  plain- 
tiff founds  his  bill  upon  a  legal  title,  seek- 
ing to  support  it  by  a  dibcovery,  and  the 
defendant  relies  solely  on  au  equitable  title 
to  protect  himself  from  the  discovery. 
Upon  this  point  the  authorities  are  at  vari- 
ance; but  upon  principle,  it  would  seem 
difficult  to  resist  ihe  reasoning  by  which 
the  doctrine,  that  the  purchaser  is,  in  such 
a  case,  entitled  to  protection,  is  supported." 
Story  Eq.  PI.  §  604  a;  see  3  Sugden  V.  & 
P.  {7th  Am.  ed.)  1067  et  seq.  Snelgrove 
V.  Snelgrove,  4  Desaus.  288,  where  this 
point  is  fully  examined,  and  the  Chancel- 
lor (Desaussure)  remarks:  "It  should  be 
remembered,  that  the  plea  protects,  by  the 
Court  refusing  to  aid  the  plaintiff  in  setting 
up  a  title.  Now,  when  the  title  attempted 
to  be  set  up  is  an  equitable  one,  it  seems 
verj'  reasonable  that  the  Court  should  for- 
bear to  give  its  assistance  in  setting  up  such 
equitable  title  against  another  title  set  up 
by  a  fair  purchaser.  But  when  the  plain- 
tiff comes  with  a  legal  title,  I  do  not  see 
how  he  can  be  refused  the  aid  of  the  Court." 
See  also  Larrowe  v.  Beame,  10  Ohio,  498. 
1  This  subject  is  fully  discussed  in  Snel- 
grove V.  Snelgrove,  4  Desaus.  286;  2  Sug- 
den  Vend.  &  Purch.  (7th  Am.  ed.)  1067 
et  seq. ;  Cardwell  v.  Cheatmau,  2  Head 
(Teun.j,  14.      The  same  explicitness  has 


been  held  not  to  be  necessary  in  setting  up 
the  defence  of  iond  Jide  purchase  for  a 
valuable  consideration,  without  notice, 
when  made  in  an  answer  as  in  a  plea. 
Servis  v.  Beatty,  32  Miss.  (3  George)  62. 

2  V.  &  P.  788-790  (7th  Am.  ed.),  1067 
et  seq. 

3  QiuBre  this,  as  the  plaintiff  might 
thereby  be  enabled  to  proceed  against  the 
defendant  at  Law ;  see  Anon.,  2  Cha.  Ca. 
161;  in  Day  a.  Arundle,  Hardres,  510,  it 
was  expressly  held,  that  the  time  of  the 
purchase  need  not  be  stated  in  the  plea. 

^  See  Gilb.  For.  Kom.  58;  Aston  v.  As- 
ton, 3  Atk.  302;  Salkeld  v.  Science,  2  Ves. 
S.  107 ;  Harrison  i).  Southcott,  ib.  389, 396 ; 
and  see  Walwyn  v.  Lee,  9  Ves.  24,  and  the 
plea  in  that  case.  Beames  on  Pleas,  341. 
It  seems,  that  the  practice  formerly  was  to 
extend  the  plea  to  the  discovery  even  of 
the  purchase  deeds;  and  in  Watkins  v. 
Hatchet,  1  Eq.  Ca.  Ab.  36,  pi.  8,  although 
the  purchaser  improvidently  offered  to  pro- 
duce his  purchase  deeds,  yet  the  Court 
would  not  bind  him  to  do  so. 

6  Story  V.  Lord  Windsor,  2  Atk.  630; 
Head  v.  JEgerton,  3  P.  Wms.  279,  281 ;  and 
see  Attorney-General  v.  Backhouse,  17 
Ves.  290 ;  Jackson  v.  Rowe,  4  Russ.  614, 
523 ;  Beames  on  Pleas,  342 ;  Craig  v.  Leiper, 
2  Yerger,  193;  Lanesborough  «.  Eilmaine, 
2  Moll.  403;  Snelgrove  v.  Snelgrove,  4 
Desaus.  287. 

6  Michaelmas  Term,  12  Geo.  II.  1739,  2 
Vivian's  MS.  Rep.  90,  in  Lincoln's  Inn 
Library ;  see  Jackson  v.  Rowe,  4  Euss.  514, 
519. 
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the  tenant  in  tail  than  it  lawfully  may  pass,  and  that  is  only  jin  Ch.  XV.  §  2. 

estate  for  the  life  of  the  ten^ant  in  tail,^  then  there  is  no  bar  against   ' y ' 

the  issne.^  "Where,  however,  a  fine  was  pleaded,  the  plea  must 
have  averred  an  actual  seisin  of  a  freehold  in  the  vendor,  and  not 
that  he  was  seised  or  pretended  to  be  seised.' 

"If  the  conveyance  pleaded  be  of  an  estate  in  possession,  the  andof  pos- 
plea  must  aver  that  the  vendor  was  in  possession  at  the  time  of  ^®^^'°°' 
the  execution  of  the  conveyance.*    And,  if  it  be  of  a  particular 
estate  and  not  in  possession,  it  must  set  out  how  the  vendor 
became  entitled  to  the  reversion.'    But,  although  a  bill  be  brought  or  of  rever- 
by  an  heir,  the  plea  need  not,  on  that  account,  aver  the  purchase  °"'°' 
to  be  from  the  plaintiif 's  ancestor.^ 

"  The  plea  must  also  distinctly  aver,  that  the  consideration  and  payment 
money  mentioned  in  the  deed  was  bona  fide  and  truly  paid,'  ofp™^; 
independently  of  the  recital  of  the  purchase  deed :  °  for  if  the 
money  be  not  paid,  the  plea  will  be  overruled,'  as  the  purchaser 
is  entitled  to  relief  against  payment  of  it.  The  particular  con- 
sideration must,  it  should  seem,  be  stated,^"  although  this  point  has 
been  decided  otherwise."  There  can,  however,  be  no  objection  to 
state  the  consideration  :  as,  if  it  be  valuable,  the  plea  will  not  be 
invalidated  by  mere  inadequacy.^''  The  question  is,  not  whether 
the  consideration  is  adequate,  but  whether  it  is  valuable  :  for  if  it 
be  such  a  consideration  as  will  not  be  deemed  firaudulent  within 
the  statute  27th  Elizabeth,  or  is  not  merely  nominal,^'  or  the  pur- 
chase is  such  a  one  as  would  hinder  s,  puisne  purchaser  from  over- 
turning it,  it  ought  not  to  be  impeached  in  Equity. 

"  The  plea  must  also  deny  notice  of  the  plaintiff's  title  or  claim,^*  and  denial  of 
previously  to  the  execution  of  the  deed  and  payment  of  the  pur-  °°''"'^- 

1  This  is  the  doctrine  of  Littleton,  with  Pleas,  344;  Storv  Eq.  PI.  §  805;  Jewettu. 
which,  it  seems,  Gilbert  agreed;  but  since  Palmer,  7  John.  Ch.  65;  High  v.  Batte,  10 
Littletofl's  time  it  has  been  held,  that  the  Yerger,  335;  Donnell  «.  King,  7  Leigh, 
releasee  has  a  base  fee,  determinable  by  the  393 ;  Molony  v.  Kernan,  3  Dr.  &  War.  31 ; 
entry  or  action  of  the  issue;  see  Butler's  n.  Snelgrove  v.  Snelgrove,  4  Desaus.  286. 

1,  to  Co.  Litt.  331  a,  and  the  authorities  8  Maitland®.  Wilson,  3  Atk  814;  2  Sug- 

there  referred  to.     But  now  estates  tail  den  V.  &  P.  (7th  Am.  ed.)  1069. 

may  be  barred  by  deed.    3  &  4  Will.  IV.  9  Hardin^ham  v.  Nicholls,  3  Atk.;  304; 

c.  74.  as  to  necessit}'  of  proof,  see  Molony  v.  Ker- 

2  Gilb.  For.  Kom.  57.  nan.  vbi  sup. 

»  Stonr  D.  Lord  Windsor,  2  Atk.  630;  i»  Millard's    case,    Freem.   43;    Snag's 

and  see  rage  v.  Lever,  2  Ves  J.  450 ;  Dob-  case,  cited  ibid. ;  and  see  Wagstaff  v.  Read, 

son  V.  Leadbeater,  13  Ves.  230,  233.  2  Cfaa.  Oa.  156;  High  v.  Batte,  10  Yerger, 

*  Trevanian  v.   Mosse,    1   Vern.    246;  335;  Donnell  «.  King,  7  Leigh,  393. 

Strorle  v.    Blackburne,  3   Ves.   222,   226;  H  Moore  v.  Mayhow,  iM  sup.;  Day  v. 

Wallwyn  v.  Lee,  9  Ves.  32;  Beames  on  Arundel,  Hardre,  510. 

Pleas,  342;   see  also  .Jackson  u.  Rowe,  4  12  Basset  v.  Nosworthy,  Rep.  t.  Finch, 

Russ.  514,   519;    Lady   Lanesborough    v.  102,  cited  Amb.  766 ;  Miklmay  t).  Mildmay, 

Lord  Kilmaine,  2  Mcill.  403;    Ogilvie  1).  cited  iJiU  ;  Bullock  t).  Sadlier,i6.  763,  767. 

Jeaffreson,  2  GifF.  353;  6  .Jur.  N.  S.  970.  is  See  Moore  v.  Mayhow,  1  Cha.  Ca.  34; 

6  Hughes  1).  Garth,  Amb.  421.  Wagstaff  ».  Rend,  2  Cha.  Ca.  156. 

6  Sevmer  e.  Nosworthv,  Freem.  128;  3  "  Lady  Bodmin  v.  Vandenbendy,  1 
Cha.  Rep.  40;  Nels.  Rep."l35.  Vern.  179;  Anon.,  2  Ventr.  361,  No.  2; 

7  Moore  v.  Mayhow,  1  Cha.  Ca.  34;  Cummings  D.  Coleman,  7  Kith.  Eq.  (S.  C.) 
Brereton  v.  Gamul,  2  Atk.  241 ;  Molony  v.  509. 

Kernan,  2  Dr.  &  War.  31;*Beame8  on 
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Ch.  XV.  §  2. 
' Y ' 


Particular  in- 
stances to  be 
denied 
specially. 


Possession  of 
papers. 


Where  gen- 
eral denial 
sufficient. 


chase-money ;  ^  for,  till  then,  the  transaction  is  not  complete ;  and, 
therefore,  if  the  purchaser  have  notice  previously  to  that  time,  he 
will  be  bound  by  it.  And  the  notice  so  denied  must  be  notice  of 
the  existence  of  the  plaintiflf's  title,  and  not  merely  notice  of  the 
existence  of  a  person  who  could  claim  under  that  title.^  But  a 
denial  of  notice,  at  the  time  of  making  the  purchase  and  paying 
the  purchase-money,  is  good ; "  and  notice  before  the  purchase 
need  not  be  denied :  because  notice  before  is  notice  at  the  time  of 
the  purchase ;  *  and  the  party  will,  in  such  case,  on  its  being  made 
to  appear  that  he  had  notice  before,  be  liable  to  be  convicted  of 
peijury.5 

"  The  notice  must  be  positively,  and  not  evasively,  denied,"  and 
must  be  denied  whether  it  be  or  bo  not  charged  by  the  bUl.'  If  par- 
ticular instances  of  notice,  or  circumstances  of  fraud,  are  charged, 
the  facts  from  which  they  are  inferred  must  be  denied  as  specially 
and  particularly  as  charged.^  So,  if  the  bill  charges  that  the  pur- 
chaser has  in  his  possession  certain  papers  and  documents,  whence 
it  will  appear  that  his  was  not  a  purchase  without  notice,  the  de- 
fendant is  bound  to  support  his  plea  by  an  answer  to  that  charge.' 

"  But  he  need  only  by  his  plea  deny  notice  generally,  unless 
where  facts  are  specially  charged  in  the  bill  as  evidence  of  notice.'" 

"Notice  must  also  be  denied  by  answer;^"  for  that  is  matter  of 
fraud  and  cannot  be  covered  by  the  plea;"  because  the  plaintiff 


1  Moore  v.  Mayhow,  a6 J  tup. ;  Story  v. 
Lord  Windsor,  2  Atk.  630;  Attorney-Gen- 
eral V.  Gower,  2  Eq.  Ca.  Ab.  685,  pi.  11; 
Beames  on  Pleas,  344 ;  Aiken  v.  Smith,  1 
Sneed(Tenn.),  304;  Wilson  v.  Hillyer,  1 
Saxtdn  (N.  J.),  63;  Stoiy  Eq.  PI.  §806; 
Jewett  V.  Palmer,  7  John.  Ch.  65 ;  Gordon 
1).  Eockafellow,  Halst.  Dig.  169;  Pillow  «. 
Shannon,  3  Yerger,  508 ;  Murray  v.  Ballon, 
1  John.  Ch.  566;  Heatley  «.  Finster,  2 
John.  Ch.  158;  Murray  v.  Finster,  2  John. 
Ch.  155;  M'Gahee  v.  Sneed,  1  Dev.  &Bat. 
333;  Frosts.  Beekman,  1  John.  Ch.  288; 
De  Mott  V.  Starkey,  3  Barb.  Ch.  403; 
Boone  v.  Chiles,  10  Peters,  177,  211,  212; 
Williams  v.  HoUingsworth,  1  Strobh.  Eq. 
103 ;  Ellis  V.  Woods,  9  Rich.  Eq.  (S.  C.)  19. 

2  Kelsall  V.  Bennet,  1  Atk.  522,  which 
has  OTerruIed  Brampton  v.  Barker,  cited  2 
Vern.  159. 

s  See  Snelgrove  v.  Snelgrove,  4  Desaus. 
287 ;  Murray  v.  Finster,  3  John.  Ch.  155, 
157. 

4  To  make  the  plea  of  bona  jide,  pur- 
chaser without  notice  available,  the  notice 
before  tlie  whole  of  the  purchase-money 
was  paid  and  conveyance  received,  must 
be  denied.  Natz  v.  M'Pherson,  7  Monroe, 
699 ;  Frost  v.  Beekman,  1  John.  Ch.  298, 
803 ;  Jewett  v.  Palmer,  7  John.  Ch.  66 ; 
High  V.  Batte,  10  Yerger.  385. 

"  Jones  11.  Thomas,  3  P.  Wms.  243. 

8  Cason  V.  Bound,  Prec.  in  Cha.  226; 
and  see  2  Eq.  Ca.  Ab.  682  (D.),  n.  (6). 


T  Aston  V.  Curzon,  and  Weston  «. 
Berkeley,  3  P.  Wms.  244,  n.  (F);  and  see 
the  6th  resolution  in  Brace  v.  Duchess  of 
Marlborough,  2  P.  Wms.  495 ;  Hughes  v. 
Garner,  2  Y.  &  C.  Ex.  328,  335;  Lowryt). 
Tew,  3  Barb.  Ch.  407. 

8  Meder  ti.  Birt,  Glib.  Eq.  Bep.  185; 
Eadford  v.  Wilson,  3  Atk.  816;  and  see 
Jerard  v.  Sanders,  2  Ves.  J.  187;  4  Bi'o. 

C.  C.  322,  326;  6  Dow,  230;  Foley ».  Hill, 
3  M.  &  C.  475,  481;  2  Jur.  440;  Wilson  ». 
Hillyer,  1  Saxton  (N.  J.),  63;  Denning  v. 
Smith,  3  John.  Ch.  345;  Baloolm  ».  N.  Y. 
Life  Ins.  and  Trust  Co.,  11  Paige,  464; 
Lowry  ».  Tew,  8  Barb.  Ch.  407;  Manhat- 
tan Co.  9.  Everston,  6  Paige,  467 ;  Galatian 

D.  Erwin,  1  Hopk.  48;  Pillow  ».  Shannon, 
8  Yerger,  508. 

»  Hardman  «.  Ellames,  5  Sim.  640,  660; 
2  M.  &  K.  732;  C.  P.  Coop.  t.  Brough. 
351;  and  see  Gordon  o.  Shaw,  14  Sim. 
398. 

i»  Pennington  «.  Beechey,  2  S.  &  S.  282 ; 
Thring  V.  Edgar,  ii.  274,  281;  Beames  on 
Pleas,  348;  Griffith  u.  Griffith,  1  Hoff.  Ch. 
163.  This  rule  will  not,  however,  apply 
to  an  answer  in  support  of  a  plea,  unless 
the  plea  is  negative;  and  now,  the  defend- 
ant need  only  answer  those  facts  to  which 
he  is  interrogated;  see  ante,  pp.  534,  615. 

11  Care  must  be  taken  in  case  of  a  plea 
of  a  purchase  for  a  valuable  consideration 
without  notice,  not  to  make  an  answer  to 
any  statenftnts  in  the  bill  actually  and 
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must  have  an  opportunity  to  except  to  its  sufficiency  if  lie  think 
fit ;  ^  but  it  must  also  be  denied  by  the  plea  :  because,  otherwise, 
there  is  not  a  complete  plea  in  Court  on  which  the  plaintilT  may 
take  issue.^  Although  a  purchaser  omit  to  deny  notice  by  an- 
swer, he  will  be  allowed  to  put  in  the  point  of  notice  by  way  of 
answer,*  and  the  omission  will  not  invalidate  liis  plea,  if  it  is  de- 
nied by  that.*  If  notice  is  omitted  to  be  denied  by  the  plea,  and 
the  plaintiff  reply  to  it,  the  defendant  has  then  only  to  prove  his 
purchase  ;  and  it  is  not  material  if  the  plaintiff  do  prove  notice,  as 
he  has  waived  setting  down  the  plea  for  argument ;  in  which  case 
it  would  have  been  overruled.'  If,  however,  a  bill  is  exhibited 
against  a  purchaser,  and  he  plead  his  purchase,  and  the  bill  is 
therefore  dismissed,  a  new  bill  wilf  lie  charging  notice,  if  the  point 
of  notice  was  not  charged  in  the  former  bill,  or  examined  to  ;  and 
the  former  proceedings  cannot  be  pleaded  in  bar.^  But  if  notice  is 
neither  alleged  by  the  bill  nor  proved,  and  the  defendant  by  his 
answer  deny  notice,  an  inquiry  will  not  be  granted  for  the  purpose 
of  affecting  him  with  notice.' 

"  A  plea  of  a  purchase  for  valuable  consideration  without  notice, 
will  not  be  allowed  where  the  purchaser  might,  by  due  diligence, 
have  ascertained  the  real  state  of  the  title.* 

"  If  a  purchaser's  plea  of  valuable  consideration  without  notice, 
be  falsified  by  a  verdict  at  Law,  and  thereupon  a  decree  is  made 
against  the  purchaser,  and  he  then  carries  an  appeal  to  the  House 
of  Lords,  it  will  be  dismissed,  and  the  decree  affirmed,  without 
further  inquiry."  ° 

A  plea  of  purchase  for  a  valuable  consideration  without  notice 
protects  a  defendant  from  meeting  the  title  set  up  by  the  plaintiff; 
but  a  plea  of  bare  title  only,  without  setting  forth  a  consideration, 
is  not  sufficient  for  that  purpose.^"  It  will  also  protect  a  defendant 
from  the  discovery  of  deeds  and  writings,  except  of  the  purchase 


properly  covered  by  the  plea ;  for  notwith- 
standing some  doubts  formerly  entertained, 
it  seems  now  established,  that,  in  such  a  case 
if  the  defendant  answer  atall  to  the  matters 
covered  by  the  plea,  he  must  answer  fully; 
and  if  he  puts  in  a  general  answer,  he  can- 
not protect  himself  by  such  a  defence  in 
his  answer  from  answering  fully.  Story 
Eq.  PI.  §  606,  and  note,  and  cases  cited, 
§  810,  note.  The  39th  Equity  Rules  of  the 
United  States  Courts  gives  to  such  a  per- 
son the  right  to  protect  himself  by  answer, 
as  he  might  by  plea.  Story  Eq.  PI.  §  847, 
note,  §  846,  note. 

1  Anon.,  2  Cha.  Ca.  161 ;  Price  v.  Price, 
1  Vern.  185;  Foley  v.  Hill,  3  M.  &  C.  475, 
481;  2  Jur.  440;  now,  the  defendant  need 
only  support  his  plea  by  answer,  if  inter- 
rogatories are  filed;  see  ante,  p.  615. 

2  Harris  v.  Ingledew,  3  P.  Wms.  91,  94; 
Meadows  ».  Duchess  of  Kingston,  Ld.  Red. 


Ch.  XV.  §  2. 


Notice  to  be 
denied  by 
answer  also. 


Plea  no  pro- 
tection, where 
want  of 
diligence. 

Decree  after 
verdict,  and 
then  appeal. 


Protection 
afforded  by 
plea. 

Plea  ore 
tenus :  when 
not  allowed. 


376,  n.  (s.);  Amb.  756;  Jones  v.  Jones,  3 
Mer.  161,  171. 

s  Anon.,  2  Cha.  Ca.  161. 

*  Coke  D.  Wilcocks,  Mos.  73. 

6  Harris  «.  Ingledew,  vhi  sup. ;  Eyre  v. 
Dolphin.  2  Ball  &  B.  302. 

8  Williams  u.  Williams,  1  Cha.  Ca.  252. 

7  Hardy  v.  Reeves,  5  Ves.  426,  432. 

8  Jackson  v.  Rowe,  2  S.  &  S.  472,  475 ; 
4  Russ.  514,  523;  Hamilton  v.  Lyster,  7 
Ir.  E.  R.  560.  If  a  party  means  to  defend 
himself,  on  the  ground,  thnt  he  was  a  bcma 
Jide  purchaser  for  a  valuable  consideration, 

without  notice,  he  must  deny  the  fact  of 
notice,  and  of  every  circumstance  from 
which  it  can  be  inferred.  Murray  v.  Bal- 
lon, 1  John.  Ch.  575 ;  Balcolm  v.  N.  Y.  Life 
Ins.  &  Trust  Co.,  11  Paige,  454. 
8  Lewis  V.  Fielding,  Colles'  P.  C.  861. 
10  Brereton  v.  Gamul,  2  Atk.  241. 
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PLEAS. 


Plea  of 
defects  in 
form  of  bill, 


Pleas  to 
discoveiy. 


Ch.  XV.  §2.  deed  which  is  pleaded.^  If  the  defendant  has  the  opportunity  of 
raising  this  defence  by  his  answer,  and  does  not  do  so,  he  cannot 
plead  it  orally  at  the  hearing.^ 

There  are  also  certain  cases  in  which  defects  in  the  form  of  the 
Mil  may  be  taken  advantage  of  by  plea :  such  as  a  misdescription 
of  the  plaintrflTs  residence,'  or  of  his  name.'*  In  these  cases,  as  we 
have  seen,'  the  present  practice  is  to  move  that  the  plaintiff  may 
give  security  for  costs ;  and  the  Court  will  not  encourage  pleas  of 
this  nature.' 

AU  the  grounds  of  pleas  above  enumerated  go  to  the  reUef 
prayed  by  the  bill ;  and,  as  we  have  seen,  if  they  are  suflS^cient  to 
protect  the  defendant  from  the  reUef  prayed,  they  will  also  serve 
to  protect  him  from  the  discovery  sought,  except  so  far  as  such 
discovery  is  material  to  enable  the  plaintiff  to  avoid  the  effect  of 
the  matter  pleaded.  There  are,  however,  as  has  been  already 
stated,  certain  cases  in  which,  though  the  plaintiff  may  be  entitled 
to  relief,  the  defendant  will  be  protected  from  making,  either  the 
whole,  or  some  part  of  the  discovery  sought  by  the  bill :  because, 
the  situation  in  which  he  is  placed  renders  it  improper  for  a  Court 
of  Equity  to  compel  discovery,  either  because  the  discovery  may 
subject  him  to  pains  and  penalties,  or  to  forfeiture,  or  something 
in  the  nature  of  a  forfeiture ; '  or  because  it  would  betray  the 
confidence  reposed  in  him  as  a  legal  adviser,  or  as  an  arbitrator. 
The  cases  in  which  these  exemptions  from  discovery  can  be  insisted 
upon  have  been  before  pointed  out,  and  the  principles  upon  which 
they  rest  discussed,  in  treating  of  demurrers ;  ^  all  that  need, 
therefore,  be  now  said  in  addition  is,  that  if  the  facts  upon  which 
the  defendant  rests  his  claim  to  exemption  from  the  discovery 
sought  do  not  appear  upon  the  bill,  they  may  be  presented  to  the 
Court  by  plea.  The  same  principles  apply  in  the  case  of  bills  for 
discovery  only." 

It  has  been  already  stated,  that  a  defendant  may  not  only  an- 
swer an  amended  bill,  but  may  also  defend  himself  from  the  effect 
of  the  amendments  by  a  demurrer  or  plea."  Pleas  to  amended 
bills  may  be  put  in  upon  the  same  grounds  as  pleas  to  original 
bills ;  but  it  is  to  be  observed  that,  if  a  defendant  has  answered 
the  original  bUl,  his  answer  may  be  read  to  counterplead  his  plea 
to  the  amended  bill ;  and  that  if^  upon  so  reading  it,  it  should  ap- 


Pleas  to 
amended  bill. 


1  Salkeld  ».  Science,  2  Ves.  S.  107; 
Story  Eq.  PI.  §  809;  see  1  Story  Eq.  Jur. 
§  410,  and  note;  Lub^  Eq.  PI.  245,  246. 

2  Phillips  V.  Phillips,  8  Jur.  N.  S.  145; 
10  W.  R.  236,  L.  C;  3  Giff.  200;  7  Jur.N. 
S.  1094. 

8  Rowley  v.  Eccles,  1  S.  &  S.  611; 
Smith  V.  Smith,  Kay  Ap.  22;  Bainbrigge 
V.  Oiton,  20  Beav.  28. 

*  Oust  V.  Southee,  13  Beay.  435. 


5  Ante,  p.  358. 

6  Bainbrigge  v.  Orton,  vbi  sup. 

1  United  States  of  America  v.  M'Rae,  L. 
E.  4  Eq.  327;  S.  C.  L.  B.  3  Ch.  Ap.  79. 

8  Ante,  pp.  562,  570. 

9  Balls  V.  Margrave,  8  Beav.  448.  For 
form  of  plea  that  discovery  would  subject 
defendant  to  penalty,  see  Beames  on  Pleas, 
339. 

M  Ante,  p.  B82. 
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pear  that  the  facts  stated  upon  the  answer  to  the  original  bill  Cii.  XV.  §  3. 
would  operate  to  avoid  the  defence  made  by  the  plea  to  the 
amended  bill,  the  plea  will  be  oven-uled.^  If  the  defendant  answer 
the  original  bill,  and  the  amendments  do  not  vary  the  case  made 
by  it,  he  cannot  plead  to  the  amended  bill."  The  mere  fact,  how- 
ever, that  the  answer  comprises  matters  retained  in  the  amended 
bill  does  not  prevent  the  defendant  from  pleading  to  the  latter ;  ^ 
and  where  the  objection  for  want  of  parties  arose  again,  in  conse- 
quence of  an  amendment  of  the  bill,  a  second  plea  on  that  ground 
has  been  allowed.* 


Section  III. — Jj^m  of  Pleas. 

A  plea  is  intituled  in  the  cause,  and  is  headed  as  follows :  "  The  Title, 
plea  of  the  above-named  defendant  (or,  of  A.  B.,  one  of  the  above- 
named  defendants)  to  the  biU  of  complaint  of  the  above-named 
plaintiff  (or,  plaintiffs)."  When  put  in  by  more  than  one  defend- 
ant, the  heading  runs  as  follows  :  "  The  joint  and  several  plea  of 
the  above-named  defendants  (or,  of  A.  B.  and  C.  D.,  two  of  the 
above-named  defendants),"  &c.,  &c.^  Where  it  is  the  plea  of  a 
man  and  his  wife,  the  words  "  and  several "  should  not  be  inserted ; 
but  where  an  objection  was  taken  to  a  plea  by  husband  and  wife, 
on  the  ground  that  those  words  were  inserted,  Sir  John  Leach  V. 
C.  considered  the  term  "several"  as  meaning  nothing,  and  that, 
being  mere  surplusage,  it  did  not  vitiate  the  plea.°  It  may  be  ob- 
served, that  where  a  plea  was  prepared  as  a  joint  plea  of  a  husband 
and  wife,  but  the  wife  refused  to  swear  to  it,  whereupon  the  hus- 
band put  in  the  plea,  and  applied  that  it  should  stand  for  himself, 
it  was  so  ordered.''  The  title  of  the  plea  must  agree  with  that  of 
the  cause  at  the  time  when  the  bill  is  filed. 

A  defendant  is  not  allowed  to  correct  or  alter  the  name  of  a  con-ection  of 
plaintiff,  or  a  co-defendant ;  and  if  his  own  name  is  misspelt  in  the  misnomer  in  • 
bill,  the  title  of  his  plea  must,  nevertheless,  agree  with  that  of  the 
bill.     The  correction  should  be  made  in  the  heading,  thus  :  "  The 
plea  of  the  above-named  defendant,  John  Jones  (in  the  bill  by 
mistake  called  William  Jones)."*    If  a  female  defendant  marries  -^jiej-e 
subsequently  to  the  filing  of  the  bill,  but  before  pleading,  the  plea  female  de- 

J.  <=  i  fendant  has 

1  Ld.  Red.  299 ;  Hvliard  v.  White,  ibid. ;  «  Henlev  v.  Stone,  4  Beav.  389,  391.         hJiTfiM  ™°^ 
Noel  J).  Ward,  1  Mad.  322,  330;  Hildyard  6  Braithwaite's  Pr.   61.    For  forms  of 

V.  Cressy,  3  Atk.  303.    As  to  form  of  pleas  pleas,  see  Vol.  III. 

to  amended  bills,  see  Haynes  v.  Barton,  8  Fitch  v.  Chapman,  2  S.  &  S.  31. 

13  Jur.  480,  V.  C.  E.  7  Pain  ». ,  1   Ch.  Ca.  296;   S.  C. 

2  Esdaile  «.  Molineux,  2  Coll.  636,  639;  nom.   Pavie  v.    Aoourt,  1  Dick.  13;  see' 
10  Jur.  852.  ante,  pp.  180,  499. 

8  WyllJe  V.  Ellice,  6  Hare,  505,  515;  8  Braithwaite's  Pr.  44,  62. 

Ellioe  V.  Eoupell  (No.  1),  32  Beav.  299;  9 
Jur.  N.  S.  530,  533. 
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Where  plea 
accompanied 
by  answer. 

Protestation. 


Statement  of 
the  part  of 
bill  to  which 
plea  applies. 


Statement 
of  matter 
pleaded. 


should  (unless  she  has  obtained  an  order  to  defend  the  suit  by  her- 
self) be  headed  thus :  "  The  plea  of  A.  B.  and  C.  his  wife,  lately, 
and  in  the  bill  called  C.  D.,  spinster  (or,  widow,  as  the  case  may 
be),  to  the  bill  of  complaint  of  the  above-named  plaintiff."  ^ 

Where  a  plea  is  accompanied  by  an  answer,  it  must  be  headed 
"The  plea  and  answer,"  or,  "The  joint  plea  and  answer,"  or  "The 
joint  and  several  plea  and  answer,"  according  to  the  circumstances. 

A  plea,  like  a  demurrer,  is  introduced  by  a  protestation  against 
the  confession  of  the  truth  of  any  matter  contained  in  the  bill." 

The  extent  of  the  plea,' that  is,  whether  it  is  intended  to  cover 
the  whole  bill  or  a  part  of  it  only,  and  what  part  in  particular,  is 
usually  stated  in  the  next  place ;  and  this,  as  before  observed, 
must  be  clearly  and  distinctly  shown.'  •  Formerly,  a  plea,  like  a 
demurrer,  was  Uable  to  be  overruled,  if  the  answer  accompanying 
it  extended  to  any  part  of  the  bill  covered  by  the  plea ;  and  the 
same,  if  not  a  greater  degree  of  accuracy,  was  required  of  the 
pleader  in  applying  this  rule.  Now,  as  we  have  seen,*  this  strict 
practice  is  so  far  modified,  that  a  plea  is  no  longer  liable  to  be 
overruled  only  because  it  does  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to,  or  only  because  the  answer  of  the 
defendant  extends  to  some  part  of  the  same  matter  as  is  covered 
by  the  plea.° 

The  matter  relied  upon  as  an  objection  to  the  suit  or  bill  gen- 
erally follows,"  accompanied  by  such  averments  as  are  necessary  to 
support  it : '  and  where  a  plea  is  of  matter  which  shows  an  imper- 
fection in  the  frame  of  the  suit,  it  should  point  out  in  what  that 
imperfection  consists.  Where,  for  instance,  a  plea  is  for  want  of 
parties,  it  must  not  only  show  that  there  is  a  deficiency  of  parties, 
but  should  point  out  who  the  parties  are  that  are  required.  Thus, 
in  Merrewether  v.  Mellish,^  where  a  defendant  pleaded  a  settlement, 
for  the  purpose  of  showing  that  there  were  certain  parties  not  be- 
fore the  Court  who  were  interested  in  the  suit,  but  did  not  aver 


1  Braithwaite's  Pr.  46,  62. 

2  Ld.  Red.  300;  Story  Eq.  PI.  §  694. 
The  reasons  for  the  introduction  of  this 
form  have  been  before  alluded  to,  ante, 
p.  581.  At  Common  Law,  protestation  in 
pleading  is  now  unnecessary.  Protesta- 
tions in  pleas  are  not  allowed  in  New 
Hampshire.  Rule  6  of  Ch.  Pr.  38  N.  H. 
606. 

»  Ld.  Red.  294,  300;  Mitford  Eq.  PI.  by 
Jeremy  {5th  Am.  ed.)  300,  note  (1),  in 
which  the  editor  has  given  the  opinion  of 
Chancellor  Walworth  upon  this  point,  as 
pronounced  in  LeaoraftD.Demprev,  4  Paige, 
124;  see  Story  Eq.  PI.  §  694.  If  an  an- 
swer commences  as  an  answer  to  the  whole 
bill,  it  overrules  a  plea  and  demurrer  to 
any  particular  part  of  the  bill,  although 
6uch  part  is  not  in  fact  answered.    Lea- 


craft ».  Demprey,  4  Paige,  124;  Summers 
V.  Murray,  2  Edw.  Ch.  205.  A  defendant 
may  plead,  answer,  and  demur  to  the 
same  bill;  but  these  several  defences  must 
each  refer  to,  and  in  terms  be  put  in  as  a 
defence  to,  a  separate  and  distinct  part  of 
the  bill.  Leacraft  v.  Demprey,  4  Paige, 
124;  ante,  pp.  610,  616. 

*  Ante,_p.  617. 

s  Ord.  XIV.  8,  9;  see  ante,  p.  540,  note. 

6  The  particular  facts  on  which  the  de- 
fendant intends  to  rely  must  be  clearly 
stated,  so  that  the  plaintiff  may  know 
what  case  he  has  to  meet.  Hardmau  v. 
Ellames,  2  M.  &  K.  732,  739;  Coop.  t. 
Brough.  351,  355. 

7  Ld.  Red.  300;  Story  Eq.  PI.  §  694. 

8  13  Ves.  435,  438. 
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that  there  was  a  deficiency  of  parties,  or  that  the  persons  appearing  Ch.  xv.  §  3. 

by  the  settlement  to  be  interested  were  necessary  parties,  the  plea    " ^ 

was  held  to  be  informal,  and  leave  was  given  to  amend  it.  A  plea, 
denying  a  negative  allegation  in  a  biU,  has  also  been  held  to  be 
informal.^ 

The  general  requisites  of  a  plea  have  already  been  discussed  at  General 
considerable  length ;  it  is  unnecessary,-  therefore,  now  to  allude  to  '^^i'"^''^'- 
them  fiirther  than  to  remind  the  reader,  that  the  plea  must  be 
founded  upon  matter  not  apparent  upon  the  face  of  the  bill:^ 
must  reduce  the  case  to  a  single  point,^  except  where  leave  has 
been  obtained  to  plead  double :  *  and  must  be  supported  by  proper 
averments.^ 

In  additi(^  to  the  aboye  requisites  it  may  be  added,  that  a  plea  Must  he 
must  be  certain :  it  must  tender  issuable  matter,  the  truth  or  false-  <=^'^'*™- 
hood  of  which  may  be  replied  to  or  put  in  issue  ;  and  that,  not  in 
the  form  of  general  propositions,  but  specifically  and  distinctly.^ 
Therefore,  where  a  plea  was  put  in  by  the  East  India  Company,  to 
a  bill  filed  by  the  Nabob  of  Arcot,  in  which  they  stated,  that  by 
charters,  confirmed  by  Act  of  Parliament,  they  had  certain  powers 
under  which  particular  acts  were  done,  the  plea  was  overruled,       • 
because  it  did  not  set  forth  the  contents  of  those  charters  and  Acts 
of  Parliament.' 

A  plea  must  also  cover  the  whole  case  made  by  the  bill,  or  by  Must  go  to 
that  part  of  it  which  the  plea  affects  to  cover  :  otherwise  it  will  be  l^^^  °  * 
overruled.*  Thus,  where  a  bill  was  filed  for  a  foreclosure  of  a 
messuage  and  forty  acres  of  land,  and  the  defendant  pleaded  an 
absolute  title  in  himself  to  certain  property  mentioned  in  the 
deeds  by  which  he  deduced  his  title,  consisting  of  a  messuage  and 
tenement,  averring  that  they  were  the  same  which  were  meant  by 
the  bill,  the  Court  of  Exchequer  thought  the  plea  could  not  be 
considered  as  relating  to  the  forty  acres  of  land  mentioned  in  the 
bill,  and  overruled  it.'  And  so,  where,  to  a  bill  praying  a  recon- 
veyance of  four  estates,  the  defendant  put  in  a  plea  of  a  fine  and 
non-claim  as  to  one,  averring  that  the  estate  comprised  in  the  fine 
was  the  only  part  of  the  estates  comprised  in  the  bill  to  which  he 
had  or  claimed  a  right,  the  plea  was,  in  like  manner,  overruled.^" 
So,  also,  where  a  bill  prayed  an  account  of  rents  and  profits,  and 
that  the  defendant  might  be  restrained  from  setting  up  outstand- 

1  Lakeman  v.  Agaa  Fria  Gold  Mining       there  is  any  matter  of  equity  in  the  bill 
Company,  22  Beav.  76.  to  which  the  plea  does  not  set  up  a  bar, 

2  Ante,  p.  603.  and  which  is  not  denied  by  way  of  an- 

3  Ante,  pp.  603,  607.  swer,  the  plea  must  be  set  aside. "  Piatt  v. 
*  Ante,  pp.  608,  609.  Oliver,  1  McLean,  803.    If  the  plea  is  to 

5  Ante,  p.  611.  the  whole  bill,  but  does  not  estend  to  or 

6  Ld.  Red.  297,  298.  cover  the  whole,  the  plea  is  bad.     Bell  v. 
"•  Nabob  of  Arcot  v.  East  India  Com-       Woodward,  42  N.  H.  192,  193. 

pany,  3  Bro.  0.  C.  292,  308.  9  Wedlake  v.  Button,  3  Anst.  633. 

8  Ld.  Red.  294;  Story  Eq.  PI.  §  693.    If         W  Watkins  v.  Stone,  2  Sim.  49,  52. 
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Ch.  XV.  §  3.  ing  terms,  and  the  defendant  pleaded  that  there  were  no  outstand- 
ing terms,  Sir  John  Leach  V.  C.  held  the  plea  to  be  bad,  because 
it  left  part  of  the  case  imtouched.' 

With  respect  to  the  language  of  pleas,  the  reader's  attention  is 
recalled  to  the  observations  made  in  another  part  of  this  work  :  ^ 
in  which,  in  the  framing  even  of  bills,  the  propriety  of  adhering 
to  the  known  technical  language  of  the  Courts,  in  all  cases  where 
such  language  is  applicable  to  the  case,  has  been  discussed.  It 
only  remains  to  add,  that  if  such  an  adherence  to  the  ancient 
recognized  forms  of  pleading  is  desirable  in  the  case  of  bills,  it  is 
still  more  so  in  the  case  of  pleas,  in  which,  as  has  been  before 
stated,  there  must,  in  general,  be  the  same  strictness,  at  least  in  mat- 
ters of  substance,  as  in  pleas  at  Law.^  It  may,  however^be  repeated 
here,  that  although  the  use  in  pleadings  in  Equity  of  such  technical 
expressions  as  have  been  adopted  in  pleadings  at  Common  Law  is 
desirable,  it  is  not  absolutely  necessary ;  and  that  the  same  thing 
may  be  expressed  in  any  terms  which  the  pleader  may  select  as 
proper  to  convey  his  meaning,  provided  they  are  adequate  to  the 
purpose.* 

All  the  facts,  however,  which  are  necessary  to  render  the  plea  a 
complete  equitable  bar  to  the  case  made  by  the  bill,  so  far  as  the 
plea  extends,  must  be  clearly  and  distinctly  averred,  in  order  that 
the  plaintiff  may  take  issue  upon  it ; '  and  averments  in  general 
ought  to  be  positive.'  In  some  cases,  indeed,  a  defendant  has 
been  permitted  to  aver  according  to  the  best  of  his  knowledge 
and  belief:  as  that  an  account  is  just  and  true ; '  and  in  all  cases  of 
negative  averments,  and  of  averments  of  facts  not  within  the  im- 
mediate knowledge  of  the  defendant,  it  may  seem  improper  to  re- 
quire a  positive  assertion.'  It  is,  however,  the  opinion  of  Lord 
Redesdale,  that  unless  the  averment  is  positive,  the  matter  in  issue 
appears  to  be,  not  the  fact  itself,  but  the  defendant's  belief  of  it; 
and  that,  in  all  cases,  therefore,  averments  should  be  positive,  as 
the  conscience  of  the  defendant  is  saved  by  the  nature  of  the  oath 


Averments. 


1  Barker  ».  Ray,  6  Mad.  64 ;  see  also 
Hook  V.  Dorman,  1  S.  &  S.  227,  230; 
Hoare  17.  Parker,  1  Cox,  224,  228;  1  Bro. 
C.  C.  578,  680;  Ld.  Red.  277,  u.  (s.) 

2  Ante,  p.  362. 

3  See  Marselis  v.  Morris  Canal,  &o.,  1 
Saxton  (N.  J.),  31;  Story  Eq.  PI.  §  658.  In 
pleading  matters  of  substance  the  same 
strictness  is  required  in  Equity  as  at  Law. 
Burditt  V.  Grew,  8  Pick.  108. 

^  Ante,  pp.  362,  363. 

5  Ld.  Red.  298;  seeNewmant).  Hutton, 
3  Beav.  114,  117;  Overton  v.  Banister,  4 
Beav.  205,  208.  The  plea  should  state  so 
distinctly  to  what  part  of  the  bill  it  is 
intended  to  apply,  that  the  Court  can  de- 
termine, on  examination  of  the  bill,  what 


parfs  are  covered  by  it.  Davison  v.  Scher- 
merhorn,  1  Barb.  Ch.  480.  Where  the 
plea  does  not  go  to  the  whole  bill,  it  must 
clearly  point  to  the  part  of  discovery  or 
relief  intended  to  be  covered  by  it,  but,  if 
overruled  for  a  defect  in  this  "particular, 
the  defendant  will  not  thereby  be  precluded 
from  insisting  upon  the  same  matter  in  his 
answer  as  a  defence  pro  tanio.  Jarvis  v. 
Palmer,  11  Paige,  650. 

8  Foster  v.  Vassall,  3  Atk.  587;  Story 
Eq.  PI.  §  662. 

1  Anon.,  3  Atk.  70. 

8  Drew  V.  Drew,  2  V.  &  B.  159,  162; 
Kirkman  «.  Andrews,  4  Beav.  664,  667;  6 
Jur.  139;  see  also  Small  v.  Attwood,  1  Y. 
&  C.  Ex.  89. 
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administered :  which  is,  that  so  much  of  the  plea  as  relates  to  his  Cn.  XT.  §  3. 

own  acts  is  true,  and  that  so  much  as  relates  to  the  acts  of  others  ' y ' 

he  believes  to  be  true.^ 

The  plea  having  stated  the  facts  upon  which  it  is  founded,  com-  Conclusion: 
monly  concludes  ■v\'ith  a  repetition,  that  the  matters  so  offered  are 
relied  upon  as  an  objection  or  bar  to  the  suit,  or  to  so  much  of  it 
as  the  plea  extends  to;  and  then  prays  the  judgment  of  the  Court 
whether  the  defendant  ought  to  be  compelled  further  to  answer 
the  bUl,  or  such  part  as  is  pleaded  to.^    It  does  not  appear  that 
any  particular  form  of  conclusion  is  necessary,  in  pleas  in  Equity. 
Some  of  the  old  forms  of  pleas  to  the  jurisdiction  conclude  by  19  the 
praying  the  judgment  of  the  Court,  "whether  it  will  hold  plea  Ju'is'iiction; 
upon,  and  enforce  the  defendant  to  answer  the  bill,  for  the  cause 
aforesaid;"  whilst  other  precedents,  with  less  precision,  demand 
judgment  of  the  Court,  "  whether  the  defendant  shall  be  compelled 
to  make  further  or  other  answer." '    The  forms  of  pleas  in  Equity  to  the  person; 
to  the  person  are  tolerably  uniform  in  concluding,  by  praying 
judgment  of  the  Court,  whether  the  defendant  shall  be  compelled 
to  make  any  further  answer  during  the  existence  of  the  disability 
pleaded.*      The  precedents  of  pleas  in  bar,  generally,  conclude  in  bar. 
with  pleading  the  matter  set  up,  in  bar  of  the  discovery  and  relief, 
or  of  the  discovery  (as  the  case  maybe),  and  demand  judgment  of 
the  Court,  whether  the  defendant  shall  be  compelled  to  make  fur- 
ther or  other  answer  to  the  bill,  praying  to  be  dismissed  with  costs : 
a  prayer  that  is  sometimes  added  and  sometimes  omitted.     They 
do  not,  however,  always  state,  that  the  matter  is  pleaded  in  bar.^ 

Where  a  plea  is  accompanied  by  an  answer,  the  answer  must   where  ac- 

foUow  the  conclusion  of  the  plea.     If  the  answer  is  merely  to  sup-  companied 

■^  .by  answer. 

port  the  plea,  it  is  stated  to  be  made  for  that  pui-pose,  "  not  waiv- 
ing the  plea."  °  If  the  plea  is  to  pai"t  of  the  biU  only,  and  there  is 
an  answer  to  the  rest,  it  is  expressed  to  be  an  answer  to  so  much 
of  the  bill  as  is  not  before  pleaded  to,  and  is  preceded  by  the  same 
protestation  against  waiver  of  the  plea.' 

A  plea  must  be  signed  by  counsel ; "  and  no  counsel  is  to  sign  signature  by 
any  plea,  unless  he  has  drawn,  or  at  least  perused  the  same :  and  <=oimsel. 
he  is  to  take  care  that  documents  be  not  unnecessarily  set  out 
therein  in  hcec  verba ;  and  that  no  scandalous  matter  be  inserted 

1  Ld.  Ked.  298 ;  Story  Eq.  PI.  §§  662,  in  support  of  the  plea.  Such  an  answer 
664;  Bolton  v.  Gardner,  3  Paige,  273;  forms  no  part  of  the  defence;  but  is  that 
Heartt  v.  Coming,  3  Paige,  566 ;  see  form  evidence  which  the  plaintiflF  has  a  right  to 
in  Vol.  III.  require,  and  to  use  to  invalidate  the  de- 

2  Ld.  Red.  300.  fence  made  by  the  plea.  Such  answer  can 
8  Beames  on  Pleas,  49.  be  used  only  to  support  or  disprove  the 
4  Ihid,.  plea.  Andrews  v.  Brown,  3  Cush.  133; 
6  lUd.  Ld.  Bed.  199. 

6  Ld.  Eed.  300.    A  question  not  raised  '  Ld.  Ked.  300;  Story  Eq.  PI.  §  695. 

by  the  plea  cannot  be  raised  by  an  answer  8  Ord.  VIIL  1. 
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Scandal. 


In  what 
causes  plea 
must  be  on 
oath: 

■where  plea  is 
not  of  matter 
purely  of 
record ; 


therein.^  The  signature  of  counsel  is  usually  attached  to  the  draft 
of  the  plea,  and  copied  by  the  solicitor  on  to  the  engrossment.  If 
a  plea  has  been  inadvertently  filed  without  counsel's  name,  it  is 
conceived  that,  as  in  the  case  of  an  answer,  an  order  of  course 
may  be  obtained  to  add  the  same  to  the  engrossment.^ 

If  the  plea  contain  any  impertinent  matter,'  or  is  of  an  improper 
or  unnecessary  length,  the  defendant  putting  it  in  may  be  ordered 
to  pay  the  costs  occasioned  thereby.*  The  application  for  the 
costs  of  such  impertinent  matter  is  to  be  made  at  the  timewhen 
the  Court  disposes  of  the  costs  of  the  cause,  and  not  at  any  other 
time.^ 

If  the  plea  contain  any  scandalous  niatter,^  exceptions  should  be 
taken  to  such  matter.  The  practice  on  such  exceptions  is  the 
same  as  in  the  case  of  exceptions  to  a  bill  for  scandal,  and  has  been 
already  described.' 

Where  the  matter  of  the  plea  appears  upon  record,  the  plea  is 
put  in  without  oath ;  but  where  the  matter  of  the  plea  does  not  so 
appear  it  must  be  upon  oath.* 

In  consequence  of  this  rule,  if  the  matter  pleaded  is  purely 
matter  of  record,  or,  in  other  words,  which  may  be  proved  by  the 
record,  the  oath  of  the  party  is  not  necessary ;  but  if  any  fact  in 
pais  is  introduced,  which  would  require  to  be  proved  at  the  hearing, 
the  plea  must  be  upon  oath.  Thus,  where  a  defendant  pleaded 
the  statute  32  Henry  VIII.  c.  9,  against  selling  pretended  titles, 
with  the  necessary  averments  of  want  of  possession,  &c.,  and  did 
not  put  the  plea  in  upon  oath,  it  was  ordered  to  be  taken  off  the 
file,  because  the  plea,  although  it  set  out  a  statute,  was,  in  sub- 
stance, matter  in  pais?  For  the  same  reason,  pleas  of  a  Statute 
of  Limitations,  or  of  any  other  statute  which  require  averments  to 
bring  the  defendant's  case  within  its  operation,  must  be  upon 
oath.    It  seems,  however,  that  a  mere  averment  of  identity  will 


1  Ord.  Vlir.  2;  arete,  p.  313. 

2  Braithwaite's  Pr.  4S;post,  p.  677. 

8  As  to  impertinence^  see  ante,  p.  849. 

4  15  &  16  Vic.  c.  86,  §  17;  Ord.  XL.  9. 

6  Ord.  XL.  11.  For  the  old  practice, 
in  case  of  impertinence  in  a  plea,  see 
Dixon  V.  Olmius,  1  Cox,  412. 

6  As  to  scandal,  see  ante,  p.  347. 

7  Ord.  XVI.  2,  8, 10;  ante,  pp.  349-3B4. 

8  Ord.  XIV.  2.  In  the  Courts  of  the 
United  States,  no  plea  shall  be  allowed  to 
be  filed  to  a  bill,  unless  upon  a  certificate 
of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  by 
the  affidavit  of  the  defendant,  that  it  ia 
not  interposed  for  delay,  and  that  it  is  true 
in  point  of  fact.  United  States  Equity 
Rule,  31 ;  see  "Wild  i).  Gladstone,  3  De  Gex 
&  Sm.  740.  The  rule  is  inflexible  in 
Chancery  proceedings,  that  a  plea  of  mat- 
ters in  pais,  and  pleas  in  bar  of  matters  in 


pais,  must  be  filed  on  oath.  Dunn  v.  Kee- 
zin,  3  Scam.  297.  A  plea  must  be  verified 
by  oath,  although  the  plaintiff  has  ex- 
pressly waived  an  answer  from  the  defend- 
ant on  oath.  Heartt  v.  Corning,  3  Paige, 
566 ;  Bassett  d.  Company,  43  N.  H.  251. 
A  plea  is  not  evidence  in  behalf  of  the  de- 
fendant, as  to  the  facts  stated  in  it,  so  as 
to  require  the  testimony  of  more  than  one 
witness  to  contradict  it;  even  where  it 
negatives  a  material  averment  in  the  bill. 
Heartt  v.  Corning,  8  Paige,  569 ;  see  Sad- 
dler V.  Glover,  1  B.  Men.  63;  Story  Eq. 
PI.  §  696;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
231,  232;  Caroll  v.  Waring,  3  Gill  &  J., 
491;  Bassett  v.  Company,  43  N.  H.  251; 
Story  Eq.  PI.  §  696.  A  plea,  if  not  on 
oath,  will  be  set  aside  on  motion.  Bassett 
V.  Company,  43  N.  H.  249. 
9  Wall  II.  Stubbs,  2  V.  &  B.  854,  357. 
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not  render  it  necessary  that  a  plea  of  matter  of  record  should  be 
put  in  upon  oath  ;  therefore,  where  a  plea  of  the  plaintiff's  convic- 
tion for  forgery  was  put  in  without  oath,  Lord  Eldon  held  it  suffi- 
cient, although  there  was  an  averment  of  the  identity  of  the 
plaintiff;^  and  so,  the  circumstances  of  a  plea  of  outlawry,  con- 
taining such  an  averment,  will  not  render  it  necessary  that  it 
should  be  upon  oath.'' 

To  entitle  a  defendant  to  plead  any  matter  without  oath,  because 
it  is  matter  of  record,  it  must  have  been  properly  enrolled,  or  made 
a  complete  record  in  the  Court  out  of  which  it  comes.  Records 
are  complete  for  this  purpose  as  soon  as  they  are  delivered  into  the 
Court,  and  there  fixed  as  the  rolls  of  the  Court ;  but  before  they 
are  so  fixed,  and  do  not  constitute  a  perfect  record,  they  are  said 
to  be  as  of  record ;  and  although  they  may  be  sufficient  in  the 
Courts  themselves  to  which  they  belong,  as  ground  for  ulterior 
proceedings,  they  have  not  assumed  that  permanent  form  which 
gives  them  the  character  of  records.^  Thus,  a  judgment  at  Law, 
signed  by  the  proper  officer  of  the  Court  by  which  it  is  made,  is  a 
sufficient  foundation  for  the  issue  of  execution  by  the  same  Court ; 
but  as  it  is  merely  the  instruction  for  a  future  judgment,  and  the 
judgment  is  no  record  until  it  is  actually  made  up,  it  is  not  a  com- 
plete record,  and  is  not  admissible  as  evidence  in  another  Court.* 
So,  also,  in  the  Court  of  Chancery,  a  bill  or  other  pleading,  which 
has  been  duly  filed,  or  even  a  decree,  though  passed  and  entered, 
is  not  a  record  of  the  Court,  of  which  a  copy  can  be  admissible  as 
evidence  in  another  Court.  A  proceeding  or  decree  does  not  be- 
come a  record  till  it  has  been  signed  and  enrolled.  When,  there- 
fore, it  is  said,  that  pleas  of  matters  of  record  may  be  put  in  without 
oath,  it  must  be  understood  as  confined  to  those  matters  which  are 
of  record,  strictly  so  speaking,  and  which  require  no  other  evidence 
to  prove  them  than  what  the  Courts  are  in  the  habit  of  recognizing 
upon  inspection ;  ^  such  as  exemplifications  under  the  Great  Seal  of 
the  Court  of  Chancery,  or  of  the  Court  out  of  which  it  comes. 
Upon  this  principle  it  is,  that  a  deci-ee  of  dismissal,  signed  and 
enrolled,  may  be  pleaded  without  oath.  Upon  the  same  principle, 
a  plea  of  outlawry,  or  of  excommunication,  may  be  put  in  without 
oath  ;  and  so  may  a  plea  of  conviction  of  felony.^ 

Matters  not  so  recorded  may  be  capable  of  proof  aliunde ;  but 
if  pleaded,  the  plea  must  be  accompanied  by  the  oath  of  the  party : 
unless,  indeed,  they  consist  of  transactions  in  the  Court  itself,  which. 


Ch.  XV.  §  3. 


1  V.  Davies,  19  Ves.  81,  83. 

2  Ante,  p.  56;  and  see  Prat  v.  Taylor, 
1  Cha.  Ca.  237,  as  to  pJea  of  privilege  or 
defendant,  as  scholar  of  the  University  of 
Oxford. 


What  is 
matter  of 
record  to 
which  oath 
unnecessarj'. 


What  is  mat- 
ter quasi  of 
record  to 
which  oath 
unnecessary. 


s  2  Phillips  on  Evid.  2;  Taylor  on  Evid. 
§§  13?8-1391,  1407-1409. 

*  Taylor  on  Evid.  §  1407. 

6  See  Wall  v.  Stnbbs,  2  V.  &  B.  354, 
367. 

6  V.  Davies,  19  Ves.  81,  83. 
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In  case  of 
plea  of 
outlawry. 


Where 
accompanied 
by  answer. 


Omission  of 
oath  not  an 
irregularity 
which  can  be 
waived. 


although  they  have  not  .been  solemnly  and  fonnally  enrolled,  are 
quasi  of  record.  Pleas  of  such  matters,  as  well  as  matters  of  rec- 
ord, may  be  put  in  without  oath  :  for,  as  the  Court  is  in  the  habit 
of  noticing  its  own  proceedings,  they  are  capable  of  proof  without 
any  other  evidence  than  the  production  of  the  proceeding  itself, 
or  an  ofJce  copy  of  it,  signed  by  the  proper  officer.  Upon  this 
principle  it  is,  that,  when  a  plea  of  a  suit  already  depending  in  the 
Com-t  of  Chancery  is  put  in,  the  Court  does  not  require  that  it 
should  be  upon  oath,  but  immediately  directs  an  inquiry  into  the 
existence  of  such  a  suit."- 

In  the  case  of  a  plea  of  outlawry,  the  record  must  be  pleaded 
sub  pede  sigilli  ;^  and  it  was  formerly  usual,  as  well  at  Law  as  in 
Equity,  to  annex  to  the  plea  a  copy  of  the  whole  record  of  out- 
lawry, duly  authenticated  by  the  seal  of  the  Court  from  which  it 
issued,  in  order  that  the  Court  might  judge  immediately  of  the 
truth  of  the  plea ;  ^  but  it  was  afterwards  the  practice  to  annex  the 
capias  utlagatum  only,  under  the  seal  of  the  Court,*  or  of  the  proper 
office,  which  is,  in  fact,  the  seal  of  the  Court.  And  where,  instead 
of  a  copy  of  the  capias  utlagatum,  duly  authenticated,  the  defend- 
ant annexed  a  certificate,  under  the  seal  of  the  Clerk  of  the  Out- 
lawries, the  plea  was  held  bad.'  But  it  seems  that  since  the  14  & 
15  Vic.  c.  99,  a  copy,  certified  by  the  proper  officer,  of  the  sheriff's 
return  to  the  writ  of  exigi  facias,  is  sufficient  evidence  of  the  out- 
lawry.° 

In  all  cases  where  a  plea  is  accompanied  by  an  answer,  it  must 
be  put  in  upon  oath.'  A  plea  by  a  peer,  or  a  person  having  privi- 
lege of  peerage,  must,  in  those  cases  where  an  oath  would  be 
required  from  persons  not  enjoying  the  privilege,  be  put  in  upon 
attestation  of  honor.  In  the  case  of  a  corporation  aggregate,  it 
must  be  under  the  common  seal ;  and  it  is  advisable,  though  not 
indispensable,  that  the  affixing  of  the  seal  should  be  attested  by 
some  officer  of  the  corporation.* 

Where  a  plea  which  ought  to  be  upon  oath,  is  put  in  without 
one,  the  irregularity  is  not  one  which  can  be  waived  by  the  plain- 
tiff's taking  any  proceeding  upon  it ;  ^  and  in  such  a  case,  the 
plaintiff  should  move,  upon  notice,  that  the  plea  may  be  taken  off 
the  file."    Where,  however,  a  joint  and  several  plea  had  been 


1  Ord.  XIV.  6,  7;  Urlin  v.  Hudson,  1 
Vern.  332,  ante,  p.  661. 

2  Ord.  XIV.  i. 

3  Co.  Litt.  128  b. 

*  6  Bac.  Ab.  67 ;  and  see  Fox  «.  Yates, 
24  Beav.  271. 

5  Waters  t>.  Mayhew,  1  S.  &  S.  220. 
Leave  was,  however,  given  to  amend  the 
plea,  as  the  defect  arose  from  the  mistake 
of  the  Clerk  of  the  Outlawries,  and  not  of 
the  defendant. 


6  Anstruther  v.  Roberts,  4  W.  R.  349, 
V.  C.  K. ;  and  see  Winthrop  b.  Klderton, 
15  Jur.  1028,  V.  C.  K.;  amte,  p.  65.  As  to 
outlawries,  see  Chitty's  Arch.  1295-1305. 

'  Jefferson  v.  Dawson,  2  Cha.  Ca.  208. 

8  Braithwaite's  Pr.  63.  For  form  of  at- 
testation, see  Vol.  III. 

9  Wall  V.  Stubbs,  2  V.  &  B.  364,  358. 

10  Wild  V.  Gladstone,  3  De  G.  &  S.  740; 
15  Jur.  713.  If  a  plea  is  not  verified  by 
the  oath  of  the  defendant,  the  plaintiff 
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sworn  to  by  all  the  defendants,  except  one  who  had  died,  the  Court  Ch.  XV.  §  4. 
refused  to  order  it  to  be  taken  off  the  file.^ 


Section  IV.  —  Swearing,  Filing,   Setting  Down,  and  Arguing 

Pleas. 

A  plea,  being  drawn  or  perused  and  settled  by  counsel,  must  be  How 
written  upon  paper  of  the  same  description  and  size  as  that  on  which  ^°S™8sed. 
bills  are  printed ;  ^  and  the  Record  and  Writ  Clerks  may  refuse  to  Erasurea  and 
file  any  plea  in  which  there  is  any  knife  erasure,  or  which  is  so  j^'^rhnea- 
blotted  as  to  obliterate  any  word,  or  is  improperly  written,  or  so 
altered  as  to  cause  any  material  djgfigurement ;  or  in  which  there 
is  any  interlineation  :  unless  the  person  before  whom  the  same  was 
sworn  duly  authenticate  such  interUneation  with  his  initials,  in 
such  manner  as  to  show  that  such  interlineation  was  made  before 
the  plea  was  sworn,  and  so  as  to  mark  the  extent  of  such  interlin- 
eation.'   A  joint  plea  and  answer  must  be  printed  in  the  same 
manner  as  answers  are  printed.* 

"Where  a  defendant  puts  in  a  plea  on  oath,  or  attestation  of  How  swom. 
honor,  it  must  be  signed  by  him,  and  the  signature  be  aflBxed  or 
acknowledged  in  the  presence  of  the  person  before  whom  the  plea 
is  sworn.'    Pleas  are  sworn  and  taken  in  the  same  manner  as 
answers.' 

A  plea  which  does  not  require  to  be  put  in  on  oath,  need  only  -when  plea 
be  signed  by  counsel;'  and  in  other  cases,  if  the  plaintiff  will  con-  ™S?^®t^'^^ 
sent,  an  order  may  be  obtained  as  of  course,  on  petition  at  the  or  signature. 
Rolls,  to  file  the  plea  without  oath  or  signature,  or  without  oath 
only.^    If  the  order  dispenses  with  the  oath  only,  the  defendant 
must  sign  the  plea,  and  his  signature  must  be  attested  by  some 
person  competent  to  be  a  witness.    The  order  must  be  produced 
at  the  time  of  fifing  the  plea.' 

The  plea  must  be  indorsed  with  the  name,  place  of  business  or  Filing  plea, 
residence,  and  address  for  service,  if  any,  of  the  solicitor  or  party 
filing  it,  in  the  same  manner  as  other  pleadings ;"  and  it  is  filed  in 
the  Record  and  Writ  Clerks'  Office,"  without  any  other  formality 
than  that  required  for  filing  an  affidavit.^^    Notice  of  the  filing  Notice  of 
thereof  should  be  given  to  the  solicitor  for  the  plaintiff,  or  to  the  ^''"g- 

may  apply  for  an  order  to  set  it  aside,  or  2  Ord.  16  March,  1860,  i.  16;   Ord.  IX. 

to  have  it  taken  off  the  files  of  the  Court;  3;  ante,  p.  396. 

but  he  cannot  make  tlie  objection  upon  8  Ord.  I.  36. 

the  argument  of  the  plea    Heiirtt  v.  Corn-  ^  See  post,  pp.  765,  756. 

ing,  3  Paige,  666;  Bassett  v.  Company,  43  '  Urd.  XIV.  3. 

N.  H.  261;  1  New.  Ch.  P.  117.    For  form  «  See^osi,  pp.  743,  e«sej. 

of  notice  of  motion,  tee  Vol.  III.  '  Ord  Vlll.  1;  XIV.  3. 

1  Attorney-General  v.  Cradock,  8  Sim.  8  For  form  of  petition,  see  Vol.  HI. 

466 ;  1  Jur.  495 ;  see  also  Cope  «.  Parry,  1  «  Braithwaite's  Pr.  62,  63. 

Mad.  83;  Cooke  v.  Westall,  ib.  265;  Done  w  Ord.  III.  2,  5;  ante,  pp.  463,  454. 

V.  Read,  2  V.  &  B.  310.  "  Ord.  I.  36;  VIII.  3. 


12  15  &  16  Vio.  c.  86,  §  21. 
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Consequence 
of  neglect  to 
give  notice. 


Time  allowed 
to  plead. 


Whether  plea 
may  be  filed, 
under  order 
for  further 
time  to 
answer. 


plaintiff  himself  if  he  sues  in  person,  before  seven  o'clock  in  the 
evening  of  the  day  on  which  the  plea  is  filed,  or,  if  filed  on  a  Sat- 
urday, before  two  o'clock  in  the  afternoon  of  that  day.'  Neglect 
to  give  the  notice  in  duer  time  will  not  render  the  plea  inoperative  ; 
but  the  time  allowed  to  the  plaintiff  for  taking  the  next  step  in 
the  cause  will  be  extended,  so  as  to  give  him  the  benefit  of  the 
time  he  would  otherwise  lose  by  the  delay  in  the  service.^ 

A  defendant  is  allowed  the  same  time  for  pleading  as  for  answer- 
ing; and  any  extension  of  the  time  must  be  applied  for  in  the  same 
manner  as  in  the  case  of  answers;  and,  generally,  the  rules  regu- 
lating the  swearing,  and  the  reception  and  filing  of  pleas  at  the 
Record  and  Writ  Clerks'  Ofiice,  are  the  same  as  those  which  regu- 
late the  swearing,  reception,  and  filing  of  answers.' 

Some  doubt  at  one  time  existed  whether,  when  the  order  allow- 
ing further  time,  in  terms  gave  the  defendant  further  time  to  an- 
swer only,  he  was  entitled  to  plead ;  and  in  the  case  of  Brooks  v. 
Purton,*  where  the  defendant's  application  to  the  Master  and  the 
afiidavits  in  support  of  it  had.  reference  only  to  answering.  Sir  J. 
L.  Knight  Bruce  V.  C.  was  of  opinion  that  an  order  giving  leave 
to  answer,  joZeac?,  or  demur,  not  demv/rring  alone,  was  irregular,  and 
he  ordered  the  words  in  italics  to  be  struck  out  from  the  order ; 
whereupon  his  Honor  directed  the  plea  to  be  taken  off  the  file ; 
afterwards,  the  defendant  filed  a  plea  under  the  order  so  altered  : 
but  he  stated,  that  his  judgment,  proceeded  entirely  on  the  circum- 
stances of  the  individual  case.  There  have,  however,  been  several 
cases  in  which  it  has  been  decided,  that  a  plea  was  an  answer 
within  the  meaning  of  an  order  for  time  to  answer ;  °  and  in  the 
case  of  Hunter  v.  Nbckolds,  Lord  Cottenham  decided  that  if  it  is 
intended  to  limit  the  defendant  to  an  answer,  the  order  must  ex- 
pressly declare  that  intention.^ 


1  Ord.  III.  9;  XXXVIl.  2;  cmte,  pp. 
454,  455.  For  form  of  notice,  see  Vol. 
III. 

2  Wright  V.  Angle,  6  Hare,  107,  109; 
Lowe  «.  Williams,  12  Beav.  482;  Jones  v. 
Jones,  1  Jur.  N.  S.  863,  V.  C.  S. ;  Lloyd , 
V.  Solicitors  aiui  General  Life  Assurance 
Company,  3  W.  R.  640;  24  L.  J.  Ch.  704, 
V.  C.  W. ;  see,  however,  Matthews  v.  Chi- 
chester, 5  Hare,  207,  overruled  on  appeal, 
ii.  210;  llJur.  49. 

2  See  post,  Chap.  XVIL  §  3,  Answers. 
In  Massachusetts,  "  the  defendant  may, 
at  any  time  before  the  bill  is  taken  for 
confessed,  or  afterwards,  by  leave  of  the 
Court,  demur,  plead,  or  answer  to  the  bill." 
Kule  io  of  the  Kules  for  Pr;ictice  iu  Chan- 
cery. 

*  1  Y.  &  C.  C.  C.  278;  see  also  Taylor 
V.  Milner;  lOVes.  444;  Newman  ».  White, 
16  Beav.  4. 

6  Kav  V.  Marshall,  1  Keen,  190;  Anon., 
2  P.  Wms.  464;  Jones  v.  Earl  of  Straf- 


ford, 3  P.  Wms.  79,  81;  Roberts  «.  Hart- 
ley, 1  Bro.  C.  C.  56;  De  Minckuitz  V.  Ud- 
nev,  16  Ves.  356;  Philips  ii.  Gibbons,  1  V. 
&"B.  184;  Newman  v.  White,  16  Beav.  4; 
Heartt  ».  Corning,  3  Paige,  566.  The 
filing  either  an  answer,  plea,  or  demurrer, 
is  said  to  be  a  compliance  with  the  rule  to 
answer,  in  Bracken  v.  Kennedy,  3  Scam. 
,  564.  If  fuither  time  is  given  to  answer, 
it  is  improper  to  file  a  demurrer  without 
leave  of  the  Court.  Ihid.  Demuirer  to 
piirt  is  not  a  compliance  with  an  order  to 
answer.  Kenrick  v  Clayton,  2  Bro.  C.  C. 
(Perkins's  ed.)  214,  and  notes;  S.  C.  2 
Dick.  665;  Liinsdown  V.  Elderton,  8  Sum- 
ner's Ves.  526,  note  (1),  and  cases  cited. 
Plea  under  an  order  for  time  to  answer 
is  regular.      8  Sumner's  Ves.  256,  note 

(1). 

6  2  Phil.  540,  544;  12  Jur.  149,  revers- 
ing S.  C,  6  Hare,  12;  11  Jur.  1006;  see 
also  Newman  v.  White,  16  Beav.  4. 
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If  the  defendant  does  not  obtain  an  order  for  further  time,  but  Ch.  XV.  §  4. 

allows  an  attachment   to  issue,  there  does  not  seem  to  be  any  ' ^ ' 

objection  to  his  filing  a  plea ;   further  than  that  he  must,  as  in  May  be  filed 

the  case  of  an  answer,  first  tender  the  costs  of  the  contempt.'  mmt *''*''''' 

If,  however,  the  defendant  is  in  contempt  for  want  of  an  answer,  but  not  after 

and  an  order  has  issued  for  the  Sergeant-at-Arms,  it  is  considered  ^iSergeaut- 

irregular  to  file  a  plea.'^     After  service  of  a  traversing  note,  a  norafter'a 

defendant  cannot  plead  to  the  bill,  without  the  special  leave  of  the  traversing 

_,  ,  '■  ^  note,  without 

Court."  leave. 

An  ofiice  copy  of  the  plea  is  taken  by  the  plaintiif ;  *   and,  as  Taking  office 
a  general  rule,  he  can  take  no  step  in  the  cause  until  the  plea  has  ''"P^' 
been  disposed  of.     Thus,  except  under  very  special  circumstances,  j^Jg^^cause 
there  can  be  no  motion  for  an  injtinction  till  the  plea  has  been  till  plea 
argued.     The  Court  will,  however,  at  the  instance  of  the  plaintiff,     '''"'*^ 
in  such  a  case,  expedite  the  hearing  of  the  plea ;  and  will  give  the 
plaintiff  leave  to  move  on  the  same  day  that  it  comes  on,  if  the 
plea  should  be  overruled  upon  argument,  that  an  injunction  may 
issue.* 

So,  also,  if  a  defendant   pleads  to   part,  and  answers  to  the  when  de- 
residue  of  the  bill,  the  plaintiff  cannot  except  to  the  answer  till  ^ndant 

'  r  r  pleads  to  part 

the  plea  has  been  argued  : "  unless  in  cases  where  the  plea  is  con-  and  answers 

fined  to  the  relief  prayed,  and  the  defendant  professes  to  answer  '*^'  °  . '  ' 

as  to  the  whole  discovery  required ;  in  such  cases,  it  seems  the  p^^mg  plea. 

Court  will  not  require  the  plaintiff  to  set  down  the  plea  before  he 

excepts  to  the  answer  for  insuificiency.' 

The  rule  which  requires  a  plea  to  be  disposed  of  upon  argu-  j^o  step 

ment,  before  any  further  proceedings  are  had  in  the  cause,  applies  allowed  in 

,  ,       -I    n      T  11  1  11.        tl'6  csMse  by 

to  cases  where  the  defendant,  as  well  as  to  cases  where  the  plain-  any  party 
tiff,  seeks  to  move  in  the  cause.    Thus,  if  a  defendant  plead  in  P^-^^'^e  P'ea. 
bar,  he  cannot  obtain  an  order  for  the  plaintiff  to  make  his  elec- 
tion, till  the  plea  has  been  argued  :  for  the  plea,  by  insisting  that 
the  plaintiff  is  not  entitled  to  sue  in  Equity,  denies  that  he  has  an 
election ;  °   and  an  order  for  the  plaintiff  to  make  his  election.  Election, 
made  under  such  circumstances,  will,  on  motion,  be  discharged ;  ° 
as  will  also  be  an  order  to  elect,  made  where  the  defendant  has 
pleaded  to  part,  and  answered  to  the  remainder  of  the  bill.'" 

The  plaintiff  may,-  within  three  weeks  after  the  filing  of  the 

1  Waters  v.  Chambers,  1  S.  &  S-  225;  plea,  before  the  argument  of  tlie  plea,  the 
Sanders  v.  Murney,  ibid.  ,■  Hiimilton  v.  truth  of  the  plea  is  admitted.  Brownell 
Hibbert,  2  S.  &-  S.  225;  Mellon).  Hall,  ib.  v.  Curtis,  10  Paige,  210;  and  see  Bucban- 
321,  322;  Foulkes  v.  Jones,  2  Beav.  274.  nan  ».  Hodgson,  11  Beav.  368,  as  to  mov- 

2  Braithwaites  Pr.  63.  ing  for  production  of   documents,  after 
8  Ord.  XIII  7;  ante,  p.  515.                           joint  plea  and  answer. 

*  Braithwaite's  Pr.  491.  '  Pigoti).  Stace,  2  Dick.  496;  Sidneyi). 

5  Humplireys  v.  Humphreys,  3  P.  Wms.       Perry,  i*.  602. 

395,  397;   Thompson  v.  Selby,  12  Sim.  8  Anon.,  Mos.  304;  and  see  post,  Chap. 

100.  XIX.  §  4,  Election. 

6  Darnell  D.  Reyny,  1  Vern.  344;  Braith-  »  Vaughan  v.  Welsh,  Mos.  210. 
waite's  I'r.  127,  128.  Where  the  plaintiff  i"  Fisher  v.  Mee,  3  Mer.  45,  47. 
excepts  to  the  answer  accompanying  a 
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Plaintiff, 
admitting 
validity  of 
plea,  may 
obtain  order 
of  course  to 
amend  bill, 
within  three 
weeks  after 
plea  filed. 

Plaintiff, 
disputing 
validity  of 
plea,  may  set 
It  down  for 
argument. 

Certain  pleas 
not  usually 
set  down  for 
argument: 

of  outlawry; 


of  former  suit 
depending; 
or  of  decree 
signed  and 
enrolled. 

Plea  need  not 
e  entered ; 


and  either 
party  may 
set  it  down. 


plea,^  obtain  on  motion  or  petition  as  of  course,^  an  order  to 
amend  his  bill.  The  petition  and  order  should  state  whether  the 
plea  has  or  has  not  been  set  down  for  argument : '  in-  the  former 
case,  the  order  is  made  on  payment  of  the  taxed  costs,  and  in  the 
latter,  of  20s.  costs.*  This  course  should,  however,  only  be 
adopted  when  the  plaintiff  considers  the  plea  to  be  good :  for  such 
an  amendment  of  the  bill  is  as  much  an  admission  of  the  validity 
of  the  plea,  as  if  the  same  had  been  allowed  on  argument.^ 

If  the  plaintiff  dispute  the  validity  of  the  plea,  he  should  set  it 
down  for  argument.  There  are,  however,  certain  pleas  which  are 
not  usually  set  down  for  argument ;  these  are :  1.  Pleas  of  Out- 
lawry ;  2.  Of  a  former  Suit  depending ;  3.  Of  a  Decree  signed  or 
enrolled.  The  first  are  pleaded  svb  sigiUo^  so  that  the  truth 
of  the  fact  is  ascertained  by  the  form  of  pleading;  and  the  suit  is 
consequently  delayed  until  the  disability  is  removed :  and  when 
removed,  the  defendant  must,  on  receiving  his  costs,  answer  the 
bill  as  if  the  outlawry  had  not  existed.'  Where,  however,  the 
plaintiff  conceives  such  a  plea,  through  mispleading  or  otherwise, 
to  be  insufficient,  he  may  set  it  down  for  argument.*  In  the  case 
of  the  two  latter  kinds  of  pleas,  an  inquiry  will,  on  motion  or 
petition  of  course,  be  directed  into  the  truth  of  them.'  The  order 
for  this  inquiry  ought  to  be  obtained  by  the  plaintiff: "  unless  he 
conceives  the  plea  to  be  deficient  in  form,  in  which  case  he  may 
set  it  down  for  argument.'^ 

Formerly,  after  the  filing  of  a  plea,  it  was  necessary  to  enter  it 
with  the  Registrar ;  but  now  this  need  not  be  done ;  and  upon 
the  filing  thereof,  either  party  is  at  liberty  to  set  the  same  down 
for  argument  immediately ;  ^^  and  it  is  irregular  to  set  the  same 
down  after  three  weeks  from  the  date  of  the  filing  thereof;  but 
the  times  of  vacation  are  not  to  be  reckoned." 


1  Ord.  XIV.  17.  The  vacations  are  not 
reckoned,  Ord  XXXVII.  13  (8);  amie,  p. 
641. 

2  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  Ill,  But  after  the  plea  is 
set  down,  the  application  to  amend  must 
be  by  special  summons.  Seeanie,  p  693,  n. 
For  H  form,  see  Vol.  III. 

8  Jennings  v.  Pesirce,  1  Ves.  J.  448; 
Thorn  v.  (jennand,  4  John.  Ch.  363; 
Brown  «.  Eicketts,  2  John.  Ch.  425. 

<•  Jones  9.  Wattier,  4  Sim.  128 ;  Parker 
M.  Alcock,  1  Y.  &  J.  195. 

5  See  Spencer  v.  Bryan,  9  Ves.  231. 

0  Ord.  XIV.  4;  an<e,  p.  688. 

'  Ord.  XrV.  5. 

e  Ord.  XIV.  6;  Ld.  Red.  305;  see  also 
Hunter  v.  Ayre,  23  Benv.  15;  Hunter  v. 
Nockolds,  6  Hare,  459,  462 ;  Fox  ».  Yates, 
24  Beav.  271;  and  see  amte,  p.  66. 

0  Ante,,  pp.  637,  661.  For  form  of  order, 
see  Seton,  1259,  No.  16;  and  for  forms  of 
motion  paper  and  petition,  see  Vol.  III. 


W  Ord.  XIV.  6;  amXi,  pp.  637,  661. 

11  Ante,  pp.  587,  610;  Ld.  Red.  305; 
Thomas  «.  Brasher,  4  Monroe,  67.  Ex- 
ceptions are  never  filed  to  a  plea,  but  if 
the  party  conceives  the  plea  to  be  defec- 
tive, either  in  form  or  substance,  he  may 
on  motion  or  petition,  have  tlie  plea  itself 
set  down  for  argument.  K»ymond  ». 
Simonson,  4  Blackf.  79. 

If  the  plaintiff  questions  the  validity  of 
a  plea  in  bar  to  the  whole  bill,  without  re- 
plving,  tlie  defendant  must  set  it  down 
for  argument;  if  held  bad,  the  defendant 
must  answer;  if  sustained,  the  plaintiff 
must  reply;  if  he  does  reply  and  takes 
issue,  the  determination  of  that  issue  is 
final.  Flagg  v.  Bonnel,  2  Saxton  (N.  J.), 
82. 

12  Ord.  XIV.  11. 

IS  Neck  V  Gains,  1  De  G.  &  S.  223, 11 
Jur.  763;  Ord.  XXXVIl.  13  (3). 
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The  party  wishing  to  set  a  plea  down  for  argument  must,  where 
the  cause  is  attached  to  one  of  the  Vice-Chancellors'  Courts, 
present  a  petition  to  the  Lord  Chancellor,  or,  where  it  is  attached 
to  the  Rolls'  Court,  to  the  Master  of  the  Rolls,  praying  that  the 
plea  may  be  set  down.^  The  petition  which,  if  the  cause  is 
attached  to  one  of  the  Vice-Chancellors'  Courts,  does  not  require 
any  fiat  from  the  Lord  Chancellor,  nor  any  stamp,^  is  left  with 
the  Registrar,  or  the  Secretary  of  the  Master  of  the  Rolls,  as  the 
case  may  be ; "  and  must  state  the  name  of  the  Judge  to  whose 
Court  the  cause  is  attached,*  the  day  when  the  plea  was  filed, 
and  whether  it  is  to  the  whole  or  part  of  the  bill,  and  must  be 
subscribed  by  the  solicitor,  and  state  for  what  party  he  acts,  and 
be  dated  the  day  it  is  left.''  The  order  for  hearing  the  plea,  which 
is  as  of  course,  is  drawn  up  by  the  Registrar,  or  by  the  Secretary 
at  the  Rolls,  as  the  case  may  be.°  The  order  should  then  be  taken 
to  the  Registrar's  Clerk  at  the  order  of  course  seat,  and  he  will 
set  the  plea  down  at  once;'  and  a  copy  of  the  order  should  also 
be  served,  as  soon  as  possible,  on  the  solicitor  of  the  opposite 
party.* 

Unless  specially  directed  by  the  Lord  Chancellor,  or  the  Lords 
Justices,  the  plea  must  be  set  down  before,  and  heard  by  the 
Judge  to  whose  Court  the  cause  is  attached.'  Previously  to  the 
hearing,  two  copies  of  the  bill  and  a  copy  of  the  plea  must  be  left 
with  the  under  secretary  or  the  train  bearer  at  the  Rolls,  or 
with  the  train  bearer  of  the  Vice-Chancellor,  as  the  case  may  be, 
for  the  use  of  the  Court.^"  If  the  cause  is  attached  to  the  Rolls' 
Court,  the  plea  will  not  be  put  in  the  paper  until  two  clear 
days :  if  to  one  of  the  Vice-Chancellors'  Courts,  until  six  clear 
days  after  it  has  been  set  down. 

If  the  defendant  does  not  think  he  will  be  able  to  maintain  his 
plea  on  argument,  he  should,  before  it  comes  on  for  hearing,  obtain 
an  order  for  leave  to  withdraw  it."  The  order  will  be  granted 
on  payment  of  the  costs  occasioned  by  the  plea. 

The  parties  should  be  provided  with  office  copies  of  the  afiidavits 
of  service  of,  and  of  being  served  with,  the  order  to  set  down  the 
plea.  If  the  plea  has  been  set  down  by  the  plaintiif,  and  the 
defendant  makes  default  at  the  hearing,  the  plea  will  be  over- 
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Order  to  set 
down:  how 
obtained. 


Plea:  how 

set  down. 

Service  of 
order. 


Heard  before 
what  Judge. 

Papers  for  use 
of  the  Court. 


When  put 
into  Court 
paper. 


Application' 
by  defendant 
to  withdraw 
plea. 


Affidavit  of 
service  of 
order; 
default  of 
detendant.- 


1  Ord.  XXI.  9. 

2  Reg.  Regul.  15  March,  1860,  r.  3. 

8  Ord.  XXI.  9.  For  form  of  order,  see 
Seton,  1257,  No.  10;  and  for  form  of  peti- 
tion, see  Vol.  III. 

4  Ord.  XIV.  10. 

6  Reg.  Regul.  15  March,  1860,  r.  3. 
«  Ord.  XXI.  9. 

7  Reg  Regul.  15  March,  1860,  r.  1. 

8  Braithwaite's  Pr.  65. 
»  Ord.  VI.  i. 


1"  If  these  directions  as  to  papers  are 
neglected,  and  in  consequence  thereof  the 
plea  cannot  be  heard,  the  solicitor  may  be 
ordered  to  pay  such  costs  as  the  Court 
thinks  fit.  Ord.  XXI.  12.  The  MR.  re- 
quires the  papers  to  be  left  two  clear  daj's, 
at  least,  befiire  ihe  plea  comes  on  for  hear- 
ing. 

11  For  form  of  order  to  withdraw  a  plea, 
see  Seton,  1259,  No.  15 ;  and  for  form  of 
petition  for  that  purpose,  see.Vol.  III. 
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default  of 
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■which  coun- 
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Where 
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porting plea, 
may  be  read 
to  counter- 
prove  plea. 


ruled,  if  the  plaintiff  can  produce  an  affidavit  of  service  on  the 
defendant  of  the  order  to  set  down  the  plea ;  ^  if  he  cannot 
produce  such  an  affidavit,  it  will  be  struck  out  of  the  paper.  If 
the  plaintiff  himself  makes  default,  the  plea  will  be  allowed,  if  the 
defendant  can  produce  an  affidavit  of  having  been  served  with  the 
order ;  or  will  be  struck  out  of  the  paper,  if  he  cannot.^  Similar 
rules,  mutatis  mutandis,  apply  to  the  ease  of  pleas  set  down  by  the 
defendant.* 

On  the  argument  of  the  plea,  where  all  parties  appear,  counsel 
for  the  defendant  are  first  heard  ;  then  the  counsel  for  the  plaintiff; 
and  lastly,  the  leading  counsel  for  the  defendant  is  entitled  to  reply.* 

If,  when  the  plea  is  called  on  for  hearing,  the  plaintiff  declines 
arguing  it,  and  applies  for  leave  to  amend,  he  will,  in  general,  be 
allowed  to  do  so,  on  payment  of  the  costs.' 

A  plea,  when  set  down,  will  not  be  allowed  to  stand  over  for 
an  indefinite  period.* 

It  may  be  observed  here,  that  on-  the  argument  of  a  plea,  the 
allegations  in  the  bill  may  be  taken  less  strongly  against  the  plain- 
tiff than  they  would  be  on  a  demurrer.' 

If  a  plea  is  supported  by  an  answer,  upon  the  argument  of  the 
plea  the  answer  may  be  read  to  countei-prove  the  plea ;  and  if 
the  defendant  appears  not  to  have  sufficiently  supported  his  plea 
by  his  answer,  the  plea  must  be  overruled,  or  ordered  to  stand  for 
an  answer  only.'  Where  a  defendant  had  answered  to  an  original 
bill,  which  was  afterwards  amended,  whereupon  the  defendant 
put  in  a  plea  to  the  amended  bDl,  the  plaintiff  was  pennitted  to 
read  the  answer  to  the  original  bill,  to  counterprove  the  plea  to 
the  amended  bill.' 

Upon  the  argument  of  a  plea,  every  fact  stated  in  the  bill,  and 
not  denied  by  the  averments  in  the  plea  and  by  the  answer  in  sup- 
port of  the  plea,  must  be  taken  as  true."  If  a  plea  be  set  down 
for  argument  by  the  plaintiff,  without  replying  to  it,  the  matter 
contained  in  it  must  be  considered  as  true." 


1  For  form  of  order  in  such  case,  see 
Seton,  1268,  No.  13;  and  for  form  of  aflS- 
davit,  see  Vol  III. 

2  Where,  in  either  case,  the  plea  is 
struck  out,  a  fresh  order  must  be  obtained 
for  setting  it  down,  as  in  the  case  of  a  de- 
murrer; see  anle,  p  596. 

8  Mazarredo  v.  Maitland,  2  Mad.  38 

*  Counsel's  brief  consists  of  copies  of 
the  bill  and  plea. 

6  See  Jones !).  Wattier,  4  Sim.  128;  see 
also  ante,  p.  420. 

6  Ord.  XXI.  18. 

'  Eumbold  v.  Forteath,  2  Jur.  N.  S.  686, 
V.  C.  W. 

8  Ld.  Bed.  303:  see  Kirby  v.  Taylor, 
6  Jdhn.  Ch.  242;  Souzer  v.  De  Meyer,  2 
Paige,  674;  Bogardus  v.  Trinity  Church, 


4  Paige,  178;  Kuypers  v.  Dutch  Eef. 
Church,  6  Paige,  570;  Leaycraft  v.  Demp- 
sey,  4  Paige,  124, 126 ;  Story  Kq.  PI.  §  699. 
If  a  plea  accompMnied  by  an  answer,  is 
allowed,  the  answer  may  be  read  at  the 
hearing  of  the  cause  to  counterprove  the 
plea  Souzer  B.  De  Meyer,  2  Paige,  674; 
Bogardus  V.  Trinitv  Church,  4  Paige,  178; 
Story  Eq  PI.  §§  690,  699. 

»  Hildyard  v.  Cressy,  3  Atk  303,  ante, 
p.  680. 

1"  Bogardus  ?).  Trinitv  Church,  4  Paige, 
178;  Lawrence  v.  Pool,  2  Sandf.  S.  C. 
540. 

11  Gallagher  v.  Roberts,  1  Wash.  C  0. 
320;  Kowley  ».  Williams,  6  Wis.  151; 
Davison  V.  Johnson,  1  C.  E.  Green  (N.  J.), 
112. 
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A  plea  upon  argument  may  be  either  allowed  simply,  or  with 
leave  to  amend,  or  the  benefit  of  it  may  be  saved  to  the  hearing, 
or  it  may  be  ordered  to  stand  for  an  answer,  or  it  may  be  over- 
ruled.^ The  consequence  of  each  of  such  judgments  will  be  con- 
sidered in  the  ensuing  sections. 

If  the  plaintiff  conceives  the  plea  to  be  good,  though  not  true, 
he  should  reply  thereto,  and  take  issue  upon  it,  as  in  the  case  of 
an  answer.^  He  should  not,  however,  reply  to  a  plea  of  the 
dependency  of  a  former  suit  for  the  same  matter.' 

If  the  plaintiff  reply  to  the  plea,  he  thereby  makes  as  full  an 
admission  of  its  validity  as  Lf  it  had  been  allowed  upon  argument ; 
so  that,  if  the  defendant,  at  the  hearing,  proves  his  plea  to  be 
true,  the  bill  must  be  dismissed.*  "Therefore,  where  a  defendant,  in 
a  plea  of  purchase  for  a  valuable  consideration,  omitted  to  deny 
notice,  and  the  plaintiff  replied  to  it,  and  the  defendant,  at  the 
hearing,  proved  the  purchase  for  valuable  consideration,  it  was 
held  that  the  bill  ought  to  be  dismissed :  for  it  was  the  plaintiff's 
own  fault  that  he  had  not  set  the  plea  down  for  argument,  when 
it  would  have  been  overruled.^  And  it  seems,  that  in  such  case 
it  will  make  no  difference  if  the  plaintiff  should  prove  notice :  for 
all  that  is  required  of  a  defendant,  in  such  a  case,  is  to  prove  his 
plea,  which  he  does  by  proving  the  purchase,  and  the  payment  of 
the  consideration.' 

K  a  plea  to  the  whole  or  part  of  a  bill  is  not  set  down  for  argu- 
ment within  three  weeks  after  the  filing  thereof  (exclusive  of 
vacations),  and  the  plaintiff  does  not  within  such  three  weeks 
serve  an  order  for  leave  to  amend  the  bill,  or  by  notice  in  writing 


■^  Ld.  Red.  301.  For  forms  of  orders  in 
Buch  cases.     See  Seton.  12B8,  Nos.  12, 14. 

2  Ld.  Red.  301.  In  New  Jersey,  Chan- 
cellor Green,  in  Davison  v.  Johnson,  1  C. 
E.  Green  (N.  J.),  112, 113,  remarked  that, 
when  the  cause  is  heard  upon  a  plea, 
"  the  question  is  not  strictly  whether  the 
plea  is  in  proper  form,  but  whether  in  the 
language  of  the  statute,  the  plea  be  good; 
that  is,  whether  upon  the  face  of  the  plea 
it  presents,  if  true,  a  valid  defence  to  the 
action.  The  inqiiiry,  when  the  cause  is 
beard  upon  the  plea,  is  substantially  as  if 
the  plaintiff  had  demurred  to  the  plea.  The 
qu-slion  is  not,  whether  the  plea  is  true, 
but  whether,  if  true,  it  is  a  good  defence. 
This  is  the  obvious  meaning  of  the  statute. 
If  the  phiintiff  deems  the  plea  bad,  the  case 
goes  to  hearing  upon  the  plea.  If  he  con- 
ceives tiieplea  to  be  good,  though  not  true, 
he  takes  issue  upon  it,  and  proceeds,  as  in 
case  of  an  answer."  "  The  subject  of  in- 
quiry, is  not  the  mere  technical  form  of  the 
plea,  but  the  sufficiency  of  its  averments 
to  sustain  the  defence ;  whether  it  is  good 
both  in  form  and  in  substance ;  whether, 
piz.,  a-ssuming  all  the  facts  properly  set 
out  in  the  plea  to  be  true,  it  presents  a 


valid  defence."  See  Nix.  Dig.  99,  §  24; 
Flagg  V.  Bonnfl,  3  Stockt.  (N.  J.)  82;  Mc- 
Ewen  V.  Broadhead,  3  Stockt.  (N.  J.) 
129. 

s  Jones  V.  Segueira,  1  Phil.  82,  84 ;  6  Jur. 
183;  Ord.  XIV.  6,  7;  ante,  pp.  637,  692. 

*  Daniels  v.  Taggart,  1  Gill  &  J.  311; 
Story  Eq.  Pl.§  697;  Meeker  v-  Marsh,  1 
Saxton  (N.  J.),  198;  Dows  i).  McMichael, 
6  Piiige,  139.  Upon  a  replication  to  a  plea, 
nothing  is  in  issue  except  whnt  is  dis- 
tinctly averred  in  the  plea;  and  if  that  is 
established  at  the  hearing,  the  plea  is  a  bar 
to  so  much  of  the  bill  as  it  professes  tocover. 
Fish  V  Miller,  B  Paige,  26 ;  Cook  v.  Man- 
cius,  4  John.  Ch.  166;  McEwen  v.  Broad- 
head,  3  Stockt.  (N.  J.)  131.  The  replica- 
tion is  an  admission  of  the  sufficiency  of 
the  facts  pleaded,  as  a  bur,  if  true  Hughes 
V.  Blake,  6  Wheat.  472;  Bogardus  v.  Trin- 
ity Church,  4  Paige,  178 ;  Gernon  ».  Boc- 
caline,  2  Wash  C.  C.  199:  Fish  v.  Miller, 
6  Paige,  36 ;  Daniels  v.  Taggart,  1  Gill  & 
J.  311;  Rhode  Island  v.  Massachusetts, 
14  Peters,  210,  257 ;  Dows  v.  McMichael, 
2  Paige,  345;  6  Paige,  139;  Gallagher  v. 
Roberts,  1  Wash   C.  C.  320. 

5  Harris  v.  Ingledew,  3  P.  Wms.  94. 


Ch.  XV.  §  i. 


How  plea 
may  be  dealt 
with  on 
argument. 

Replication 
to  plea; 

but  not  of  ■ 
pendency  to 
a  suit. 

Effect  of 
replication. 


When  plea 
will  be  suffi- 
cient, without 
being  set 
down. 
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Costs. 


When  plea  so 
held  sim- 
cient,  bill  to 
be  dismissed. 


After  under- 
taking to 
reply  to  plea, 
no  proceed- 
ing without 
leave. 


Vacations, 
and  days  on 
which  offices 
are  closed, 
not  reckoned 
in  time  to  set 
pleas  down. 


undertake  to  reply  to  the  plea,  the  plea  is  to  be  held  good  to  the 
same  extent,  and  for  the  same  purposes,  as  in  the  case  of  a  plea 
to  the  whole  or  part  of  a  hill  allowed  upon  argument ;  *  and  the 
defendant  may  obtain  an  order  as  of  course  for  the  plaintiff  to  pay 
the  costs  of  the  plea,  and,  if  the  plea  is  to  the  whole  bill,  the  costs 
of  the  suit. 

Where  the  plea  is  to  the  whole  bill,  the  defendant  by  whom  it 
was  filed,  may  at  any  time  after  the  expiration  of  the  three  weeks 
obtain,  as  of  course,  an  order  to  dismiss  the  bill.^  A  plea  to  the 
whole  of  the  relief,  but  only  to  a  part  of  the  discovery,  is  not  a  plea 
to  the  whole  bill  within  the  meaning  of  this  rule.^ 

If  the  plaintiff  undertakes  to  reply  to  a  plea  to  the  whole  bill, 
he  is  not,  without  the  special  leave  of  the  Court,  to  take  any  pro- 
ceeding against  the  defendant  by  whom  the  plea  was  filed  till 
after  replication ;  ^  and  if  he  does  not  file  his  replication  within 
four  weeks  after  the  date  of  his  undertaking,  the  defendant  may 
move,  upon  notice,  to  dismiss  the  bill  for  want  of  prosecution.* 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
the  time  for  setting  down  pleas :  ^  and  if  the  time  expires  on  a 
day  on  which  the  ofiices  are  closed,  the  plea  may  be  set  down  on 
the  day  on  which  they  next  open.' 


Section  V.  — Allowing  Pleas. 


Of  taking 
issue  upon 
the  plea: 


by  filing 
replication. 


If  a  plea  is  allowed  simply,  it  is  thereby  detei-mined  to  be  a  full 
bar  to  so  much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with 
the  averments  necessary  to  support  it,  be  true.'  If,  therefore,  a 
plea  is  allowed  upon  argument,  or  the  plaintiff  without  argument 
thinks  it,  though  good  in  form  and  substance,  not  true  in  point 
of  fact,  he  may  take  issue  upon  it,  and  proceed  to  disprove  the 
facts  upon  which  it  is  endeavored  to  be  supported.*    This  he  does 


1  Ord.  XIV.  17.  As  to  an  irregular 
amendment  after  the  above  time,  see 
Campbell  ».  Jovce,  L.  R.  2  Eq.  377,  V. 
C.  W.  By  the  38th  Equity  Rule  of  the 
United  States  Courts,  if  the  plaintiff  shall 
not  reply  to  anj'  plea,  or  set  down  any 
plea  or  demurrer  for  argument,  on  the  rule 
day,  when  the  same  is  tiled,  or  on  the  next 
succeeding  rule  day,  he  shall  be  deemed  to 
admit  the  truth  atidsutHciency  thereof  and 
his  bill  shall  be  dismissed  as  of  course, 
unlps^i  a  judge  of  the  Court  shall  allow 
further  time  for  the  purpose. 

Roberts  v.  Jones,  7  Beav.  67.  In  Massa- 
chusetts, "  the  plaintiff  may  set  down  the 
plea  to  be  argued,  or  take  issue  on  the 
plea,  within  fifteen  days  from  the  time 
when  the  same  is  tiled;  and,  if  he  fail  to 
do  so,  a  decree,  dismissing  the  bill,  with 


costs,  may  be  entered  upon  motion,  unless 
good  cause  appear  to  the  contrary."  Rule 
11  of  the  Rules  for  Practice  in  Chancery. 
■  2  Necki).  Gains,  IDe  6.  &  S.  223;  11 
Jur  763.  For  forms  of  motion  paper  and 
petition,  see  Vol.  III. 

8  Ord.  XIV.  18. 

<  Ord.  XXXIII.  10  (2).  For  form  of 
notice  of  motion,  see  Vol.  III. 

6  Ord.  XXXVII.  13  (3). 

6  Ord.  XXXVII.  12. 

"<  Story  Eq.  PI  §  697;  Bassett «.  Com- 
pany, 43  N  H.  253.  A  plea  may  be  good 
m  part  and  bad  in  part.  Lord  Chelmsford 
in  United  States  of  America  v.  McRae,  L. 
R.  3  Ch.  Ap.  79,  91;  ante,  p.  561  and  cases 
in  note. 

B  Ld  Bed.  301  ;  BassetC  i;.  Company, 
43  N.  H.  253. 
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by  filing  a  replication,  in  the  same  manner  that  he  would  do  if 
the  defendant  had  simply  put  in  an  answer  to  the  bill,  in  the  usual 
way.^ 

Where  the  defendant  pleads  the  pendency  of  another  suit,  the 
plaintiif  ought  not  to  reply  to  the  plea,  even  if  he  disputes  the 
fact,  but  he  should,  on  motion  or  petition  of  course,  obtain  an  order 
for  an  inquiry  into  the  truth  thereof^  This  order,  and  a  certificate 
in  pursuance  thereof,  should  be  obtained  within  one  month 
from  the  filing  of  the  plea :  otherwise,  the  defendant  may  obtain, 
on  motion  or  petition  of  course,  an  order  to  dismiss  the  bill  with 
costs.' 

When  the  plaintiff  has  replied  to  a  plea,  its  validity  can  never 
be  questioned,  but  only  its  truth :  *  in  fact,  nothing  but  the 
matters  contained  in  the  plea,  as  to  so  much  of  the  bill  as  the  plea 
covers,  is  in  issue  between  the  parties.^  If,  therefore,  issue  is 
thus  taken  upon  the  plea,  the  defendant  must  prove  the  facts 
which  it  suggests :  ^  if  he  fails  in  this  proof,  so  that,  at  the  hearing, 
the  plea  is  held  to  be  no  bar,  and  the  plea  extends  to  the  dis- 
covery sought  by  the  bill,  the  plaintiff  is  not  to  lose  the  benefit  of 
that  discovery,  but  the  Court  will  order  the  defendant  to  answer 
the  interrogatories ; '  but,  if  the  defendant  proves  the  truth  of 
the  matter  pleaded,  the  suit,  so  far  as  the  plea  extends,  is  barred 
even  though  the  plea  is  not  good,  either  in  point  of  form  or 
substance.' 

Although,  when  a  plea  has  been  replied  to,  the  matter  in  issue 
is  the  truth  of  the  plea  only,  which  must  be  proved  by  the  defend- 
ant, this  will  not  prevent  the  plaintifi",  if  he  chooses,  from  entering 
into  evidence  to  prove  the  whole  case  made  by  his  bill.'  It  can 
scarcely,  however,  be  imagined,  that  a  case  should  ever  arise,  in 
which  such  a  course  of  proceeding,  on  the  part  of  the  plaintiif, 
would  be  advisable,  especially  as  this  Court  will  not,  as  we  have 
seen,  in   the  event  of  the  plea  being  found  false,  deprive  the 


Ch.  XV.  §  5. 


Where  plea  of 
another  suit 
pending. 


If  replied  to, 
truth  of  plea 
mast  he 
proved. 


If  plea  found 
untrue,  plain- 
tiff may  have 
a  discovery 
from  defend- 
ant. 


Plaintiff  may 
enter  into 
evidence  to 
prove  his 
whole  case; 

but  not,  in 
general, 
advisable  so 
to  do. 


1  See  post,  Chap.  XXI.  Eeplication. 

2  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

3  Ord.  XIV.  6,7  ;  ante,  pp,  637,  692; 
Baker  v.  Bird,  2  Ves.  J.  672;  Jones  i>. 
Segueira,  1  Phil.  82;  6  Jur.  183;  Leigh  v. 
Turner,  14  W.  R.  861,  M.  R.  For  forms 
of  motion  paper  and  petition,  see  Vol.  III. 

*  Parker  i).  Blythmore,  Prec.  in  Ch.  58; 
2  Eq.  Ca  Ab.70,'Pl.  6;  Dunsanyt).  Shaw, 
6  Bro.  P.  C.  ed.  Toml.  262,  267;  Mc- 
Ewen  «.  Broadhead,  3  Stookt.  {N.  .1.), 
131. 

5  Ld.  Red.  302;  Fifh  v.  Miller,  6  Paige, 
26. 

s  Where  a  plea  contains  several  dis- 
tinct averments  or  allegxtions  of  fact, 
all  the   allegations   must  be   supported 


by  the  proofs,  or  the  plea  will  be  over- 
ruled as  false.  Dows  v.  McMichael,  6 
Paige,  139.  Upon  the  hearing  on  the  de- 
fendant's plea  evidence  previously  taken 
bj'  the  defendant  cannot  be  considered  by 
the  Court.  Hancock  v.  Carlton,  6  Gray, 
39. 

'  Ld.  Red.  302 ;  Brownsword  v.  Edwards, 
2  Ves.  S.  247;  Wood  v.  Strickland,  2V. 
&  B.  158. 

8  Ld.  Red.  302;  Harris  v.  Ingledew,  3 
P.  Wms.  94;  Daniels  «  Taggart,  Gill  &J. 
311;  Fish  D.Miller,  5  Paige,  26;  Bogar- 
dus  V.  Trinity  Church,  4  Paige,  178 ;  Peay 
V.  Duncan,  20  Ark.  85;  Flngg  v.  Bonnel,  2 
Stdckt.  (N.  J.)  82;  Dows  v.  McMichael,  6 
■Page,  144. 
^  9  Ord  V.  Huddleston,  2  Dick.  510, 512. 
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Ch.  XV.  §  5.  plaintiflF  of  any   advantage  which   he  might  have  had  from  a 
' »— — '  discovery  by  the  defendant,  if  an  answer  had  been  originally  put 


In  what  cases 
plaintiff  must 
go  into 
evidence. 


Effect  of 
allowing  the 
plea. 

Costs: 


under  former 
practice. 

under  present 
practice. 


Costs  of  two 
pleas  for  want 
of  parties,  by 
Bamesolicitor, 
not  allowed. 

When  plea 
allowed,  with 
leave  to 
amend. 


The  plaintiff  may,  however,  if  he  pleases,  go  into  evidence  to 
disprove  the  plea ;  and  if  he  has,  in  his  bill,  alleged  any  matter 
which,  if  true,  may  have  the  effect  of  avoiding  the  plea,  such  as 
notice  or  fraud,  he  may,  after  replying  to  the  plea,  enter  into  evi- 
dence in  support  of  his  allegation.  And  where  the  plea  introduces 
matter  of  a  negative  nature,  such  as  denial  of  notice,  or  fraud,  it 
will  be  necessary  for  him,  in  case  sufficient  to  show  the  existence 
of  the  notice  or  fraud,  is  not  admitted  by  the  answer  in  support 
of  the  plea,  to  go  into  evidence  in  support  of  the  affirmative  of  the 
proposition.-' 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer ;  and 
an  injunction  obtained  tiil  answer  will  be  dissolved,  upon  apphca/- 
tion,  as  a  matter  of  course.'' 

Where  a  plea  to  the  whole  or  part  of  a  bill  is  allowed,  upon 
argument,  the  plaintiff,  unless  he  undertakes  to  reply  to  the  plea, 
or  the  Court  otherwise  directs,  is  to  pay  to  the  party  by  whom  the 
plea  is  filed  the  costs  of  the  plea,  and,  if  the  plea  is  to  the  whole 
bill,  the  costs  of  the  suit  also ;  and  in  such  last-mentioned  case 
the  order  allowing  the  plea  is  to  direct  the  dismissal  of  the  bill.' 
Formerly,  upon  the  allowance  of  a  plea  to  the  whole  bill,  if  the 
plaintiff  undertook  to  reply  to  it,  he  had  to  pay  the  costs  of  the 
plea,  but  the  other  costs  of  the  suit  were  reserved;'  now,  it  jvould 
appear  that,  in  the  same  circumstances,  both  the  costs  of  the  plea 
and  the  costs  of  the  suit  will  be  reserved,  unless  the  Court  makes 
a  special  order.° 

A  solicitor  wUl  not  be  allowed  to  act  oppressively,  by  putting  in 
two  pleas  of  the  same  nature  for  two  defendants ;  and,  where  a 
solicitor  set  down  two  pleas  for  want  of  parties,  on  behalf  of  dif- 
ferent defendants,  he  was  allowed  the  costs  of  one  only." 

If  a  plea  is  allowed,  it  is  not  uncommon  to  give  leave  to  the 
plaintiff  to  amend  his  bill ;  especially  in  the  case  of  a  plea  for 
want  of  parties.'  It  must  not  be  understood  that  this  is  a  matter 
of  course ; '  it  will,  however,  probably  be  done  more  frequently 
now  than  formerly :  because,  under  the  present  practice,  a  plaintiff 
may  introduce  facts  or  circumstances  which  have  occurred  after 
the  institution  of  the  suit,  by  way  of  amendment,  into  his  bill,  if 


1  Eyre  v.  Dolphin,  2  Ball  &  B.  303; 
Saunders  v.  Leslie,  ib.  515. 

2  Pliillips  i>.  Langhorn,  1  Dick.  148. 

8  Ord.  XIV.  16.  Plea  allowed  without 
costs,  nw\  with  liberty  to  amend  bill. 
Jones  o.  Binns,  33  Beav.  362;  10  Jur.  N. 
S.  119. 


*  Fry  V.  Richardson,  10  Sim.  475. 

5  Young  «.  White,  17  Beav.  632;  18  Jur. 
277. 

'  Tarbuck  v.  Woodcock,  8  Beav.  289. 

'  Ld.  Red.  281.  For  form  of  order  in 
such  csise,  see  Seton,  1258,  No.  12. 

8  Ante,  pp.  290,  419. 


SAVING   THE   BENEFIT   OF   A   PLEA   TO   THE   HEARING.  699 

the  cause  is  otherwise  in  such  a  state  as  to  allow  of  amendment  Ch.  xv.  §  6. 
being  made  therein.^    After  the  allowance  of  a  plea,  an  order  for 
leave  to  amend  the  bill  is  special ;  and  on  the  application  for  it,  the  Costs. 
plaintiff  must  specify  the  amendments  he  intends  to  make.^ 

Where  the  plea  went  to  the  plaintiff's  right  to  sue,  and  was 
allowed,  leave  to  amend  the  bill  was  given,  on  payment  of  the 
costs  of  the  plea ;  °  but  where  it  was  for  want  of  parties,  the  costs 
were  reserved  to  the  hearing  of  the  cause.* 


Section  VI.  —  Saving  the  Benefit  of  a  Plea  to  the  Searing. 

It  sometimes  happens  that,  u^on  the  argument  of  a  plea,  the  Inwhatcases. 
Court  considers  that  although,  as  far  as  then  appears,  it  may  be  a 
good  defence,  yet  there  may  be  matter  disclosed  in  evidence  which, 
supposing  the  matter  pleaded  to  be  strictly  true,  would  avoid  it ; 
in  such  case,  the  Court,  in  order  that  it  may  not  preclude  the 
question  by  allowing  the  plea,  directs  that  the  benefit  of  it  shall 
be  saved  to  the  defendant  at  the  hearing.*  The  effect  of  such  an 
order  is  to  give  the  plaintiff  an  opportunity  of  replying,  and  going 
into  evidence,  without  overruling  the  plea.^  When  the  benefit  of 
the  plea  is  reserved  to  the  hearing  the  interrogatories  to  such 
part  of  the  bill  as  is  covered  by  the  plea  need  not  be  answered.' 

Unless  any  thing  is  said  in  the  order  in  such  cases  with  respect  Costs, 
to  the  costs  of  the  plea,  they  must  abide  the  result  of  the  hearing : 
the  order  saving  the  benefit  of  the  plea  to  the  hearing  being,  in 
fact,  nothing  more  than  an  order  for  the  adjournment  of  the  dis- 
cussion. Lord  Chief  Baron  Gilbert,  with  reference  to  this  subject, 
observes :  "  But  if  the  words  are  to  save  the  benefit  of  the  plea  till 
the  hearing,  no  other  use  could  ever  be  found  by  these  words,  but 
that  in  truth  it  saves  the  defendant  paying  costs  for  the  overruling 

1  15  &  16  Vic.  c.  86,  §  53 ;  see  Tndway  the  benefit  thereof,  is,  that  the  defendant 
V.  Jones,  1  K.  &  J.  691,  where  such  an  shall  not  be  deprived  of  tlie  benefit  of  his 
order  was  made.  plea;    but  that  the  plaintiff  shall   be  at 

2  Taylor  ».  Shaw,  2  S.  &  S.  12;  Neck  liberty  to  file  a  repliofition,  and  proceed  to 
V.  Gains,  1  De  G.  &  S.  223;  11  Jur.  763;  the  proof  ot  the  facts  in  reply  to  the  plea; 
post,  p.  730  and,  on  such  hearing,  the  plea  is  to  be 

8  Tudway  v-  Jones,  uhi  sup.  iSLk&n,  prima  facie,  a  good  bar  to  the  suit; 

4  Doyle  i.  Muntz,  5  Hare,  509,  618;  10  but  as  there  may  possibly  be  circumstan- 

Jur.  914-  ces,  which,  in  Equity,  ought  to  preclude 

6  bd.  Red.  303.    Thus  in  Heartt ».  Com-  the  defendant  from  reljing  upon  such  piea, 

ing,  3  Paige,  572,  a  pleii  of  settled  partner-  the  question  is  left  open  until  such  liearing. 

ship  account  was  held  to  be  well  pleaded;  Hancock ».  Carlton,  6  Urav,  54;  Astley  i>. 

but  as  facts  might  be  disclosed  justltying  Fountaine,    Cas.   temp.    Finch,  4;    Story 

a  decree  to  surcharge  and  falsify,  the  bene-  Eq.  PI.  §  698;  1  Barb.  Ch.    Pr.  121,  122; 

fit  of  it  was  saved  until  the  hearing.    To  B.issett  v.  Company,  43  N.  H.  263,  254. 

have  allowed  it,  simply,  would  have  made  Neither  party  recovers  costs  on  the  argu- 

it  a  conclusive  bar.                 '  ment  of  a  plea  where  the  benefit  of  it  is 

6  See  Uooth  v  Jackson,  6  Ves.  12,  18.  saved  to  the  defendant  until  the  hearing. 

When  the  plea  covers  the  whole  bill,  the  Heartt  ».Curning,  3  Paige,  566. 

effect  of  the  order,  that  the  plea  stand  over.  '  Gilb.  For.  Rora.  64. 
till  the  hearing,  saving  to  the  defendant 
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Ch.  XT.  §  7.  his  plea ;  and,  therefore,  though  the  Court  often  makes  use  of 
these  words,  yet,  when  the  plea  is  very  faulty,  or  naught,  though 
the  Court  often  saves  the  benefit  thereof  till  the  hearing,  yet  they 
declare  it  shall  not  avoid  the  payment  of  costs."  ^ 


In  what  cases. 


Effect  of. 


Where  no 
liberty  given 
to  except. 


Where  plea 
is  to  part 
only  of  bill. 


Where  lib- 
erty given  to 
except. 


Section  VII.  —  Ordering  a  Plea  to  stand  for  an  Answer. 

If,  upon  argument,  the  Court  considers  that  the  matter  offered 
by  way  of  plea  may  be  a  defence,  or  part  of  a  defence,  but  that  it 
has  been  informally  pleaded,  or  is  not  properly  supported  by  the 
answer,  so  that  the  truth  is  doubtftil,  it  will,  in  such  case,  instead 
of  overruling  the  plea,  direct  it  to  stand  for  an  answer.^ 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a 
sufficient  answer  to  so  much  of  the  bill  as  it  covers,  unless,  by  the 
order,  liberty  is  given  to  the  plaintiff  to  except ; '  and  where  a 
defendant  pleaded  to  the  whole  bill,  and,  on  arguing  the  plea,  it 
was  ordered  to  stand  for  an  answer,  without  saying,  one  way  or 
the  other,  whether  the  plaintiff  might  except,  the  plaintiff  was  not 
allowed  to  except :  because,  by  the  terms  "  for  an  answer,''  in  the 
order,  a  sufficient  answer  is  meant,  an  insufficient  answer  being  no 
answer.*  It  is  to  be  observed,  that  if  a  plea  is  to  part  only  of  the 
bill,  and  is  accompanied  by  an  answer  to  the  rest,  an  order  that  it 
may  stand  for  an  answer,  without  giving  the  plaintiff  liberty  to 
except,  wiU  not  preclude  the  plaintiff  from  excepting  to  the  an- 
swer to  that  part  of  the  bill  which  is  not  covered  by  the  plea.^ 

The  order  for  the  plea  to  stand  for  an  answer  is,  however,  fi-e- 
quently  accompanied  with  a  direction  that  the  plaintiff  shall  be  at 
liberty  to  except ;  *  but  the  liberty  is  sometimes  qualified,  so  as  to 
protect  the  defendant  from  any  particular  discovery  which  he  ought 
not  to  be  called  upon  to  make.' 


1  Gilb.  For.  Eom.  94. 

2  Ld.  Red.  303;  Tempest  o.  Lord  Ca- 
moys,  1  W.  N.  16;  14  W.  R.  326,  M.  R.; 
Pearse  v.  Dobinson,  L.  B.  1  Eq.  241,  V.  C. 
K.;  Mills  1).  Bally,  1  W.  N.  348;  15  W. 
E.  86,  V.  C.  W. ;  Orcatt  v.  Orms,  3  Paige, 
461;  Lub6  Eq.  PI.  46;  French  v.  Shotwell, 
5  John.Ch.  555;  Bell  i».  Woodward,  42  N. 
H.  193,  196;  .larvis  v.  Palmer,  11  Paige, 
650;  Sauzer  v.  Pe  Mever,  2  Paige,  674; 
Story  Eq.  PI.  §699;  Leaycraftw.  Dempsev, 
4  Paige,  129;  Brooks  «  Sutton,  L.  R  5  Eq. 
361.  If  a  plea  is  ordered  to  stand  for  an 
answer,  it  is  allowed  to  be  a  sufficient 
answer  to  so  much  of  the  bill  as  it  covers, 
unless  by  the  order  liberty  is  given  to  the 
plaintiff  to  except.  Ld.  Red.  303;  Kirby 
V.  Tajrlor,6  John.  Ch.  242;  Orcutta.  Orins, 
3  Paige,  459;  Goodrich  v.  Pendleton,  3 
John.  Ch.  894;  Meeker  v.  Marsli,  1  Sax- 
ton  (N.  J.),  198.  In  Orcutt  v.  Orma,  it 
was  said,  by  Chancellor  Walworth,  that 


the  answer  will  be  considered  as  a  full 
answer,  though  not  necessarily  a  perfect 
defence  See  McCormick  v  Chamberlin, 
11  Paige,  543. 

8  lb.  304. 

*  Sellon  V.  Lewen,  3  P.  Wms.  239. 

6  Coke  ».  Wilcooks,  Mos.  73;  Ld.  Red. 
304. 

8  See  Glover  v.  Weedon,  3  Jur.  N.  S. 
903,  v.  C.  S.,  where  leave  to  amend  was 
also  given;  and  see  Seton,  1258,  No.  14. 

'  Ld.  Red.  304;  Alardes  v.  Campbel, 
Bunb.  265 ;  Brereton  v.  Gamul,  2  Atk.  241 ; 
Pusev  V.  Desbouvrie,  3  P.  Wms.  315,  322; 
Kingr.  Holcombe,  4  Bro.  C.  C.  439,  440; 
Bayley  ».  Adams,  6  Ves.  586,  599;  Pearse 
V.  Dobinson,  L.  R.  1  Eq.  241,  V.  C.  K.; 
Sellnni).  Lewen,  3  P.  Wms.  239;  McCor- 
mick v.  Chamberlin,  11  Paige,  543;  Bassert 
V.  Company,  43  N.  H.  254;  Bell  «.  Wood- 
ward, 42  N.  H.  195,  196. 
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When  a  plea  has  been  ordered  to  stand  for  an  answer,  with  lib-  Ch.  xv.  §  8. 
erty  to  except,  the  plaintiff  must,  if  the  Court  does  not  fix  a  time 
within  which  he  is  to  except,  file  his  exceptions  within  six  weeks  Time 
from  the  date  of  the  order :  otherwise  the  answer  will  be  deemed  ^"°"^«<i- 
sufiicient.^    The  proceedings  upon  the  exceptions  are  the  same  as 
those  upon  exceptions  to  answers  in  general." 

When  a  plea  is  ordered  to  stand  for  an  answer,  the  question  of  Costa; 
costs  ought  to  be  decided  at  the  time  the  order  is  made,  and  a 
subsequent  application  for  them  has  been  refused.'     It  seems  that, 
generally,  the  defendant  is  ordered  to  pay  the  costs  of  the  plea :  * 
though  they  have  been  made  costs  in  the  cause.^ 


Section  VIII.  —  Overrxding  Pleas. 


If  the  Court,  upon  argument,  is  of  opinion  that  the  plea  cannot, 
under  any  circumstances,  be  made  use  of  as  a  defence,  it  is  simply 
overruled,  and  the  defendant  is  to  pay  to  the  plaintiff  the  taxed 
costs  occasioned  thereby,  unless  the  Court  otherwise  directs.^  The 
plaintiff  may  also,  if  the  plea  has  been  to  the  whole  bill,  and  the 
defendant's  time  for  answering  the  bill  has  expired,  issue  an  attach- 
ment for  want  of  an  answer,'  unless  the  defendant  has  obtained, 
either  from  Court  at  the  hearing,  or  from  the  Judge  at  Chambers, 
an  extension  of  time  to  answer :  in  which  case,  the  attachment 
must  not  be  issued  till  the  extended  time  for  answering  has  ex- 
pired. The  plaintiff  may  also,  if  he  does  not  require  an  answer, 
immediately  file  a  traversing  note,  unless  the  Court  has  given  time 
to  the  defendant  to  answer :  in  which  case  if  the  defendant  does 
not  file  his  answer  within  the  time  allowed,  the  plaintiff  may  file 
the  note  at  the  expiration  of  the  time.' 

The  efifect  of  overruling  a  plea  is  to  impose  upon  the  defend- 
ant the   necessity  of  making  a  new  defence.    This  he  may  do, 


Effect  of. 


Plaintiff 
may  issue 
attachment, 


1  Ord.XVLS;  seeEsdaile  d.  Moljneux, 
2  Coll  641.  A  less  time  is  frequently 
fixed ;  see  Miinsell  ».  Feeney,  2  J.  &  H. 
313,  where  one  week  only  was  given. 

2  For  the  practice,  see  post,  Chap  XVII. 
§  4,  Exceptions  to  Answers. 

S  Yarnall  v.  Rose,  2  Keen,  326. 

*  Howling  V.  Butler,  2  Mad.  245 ;  Thomp- 
son V.  Wikl,  5  Mad.  82,  83;  Mansell  v. 
Feeney,  ubi  sup. 

5  Hunt  V.  Penrice,  17  Beav.  525;  18 
Jur.  4. 

6  Ord.  XIV.  12. 

'  Hinde,  224.  As  to  overruling  plea  as 
frivolous,  see  Bowman  v.  Marshall,  9  Paige, 
78;  1  Barb.  Ch.  Pr.  123.  In  Massachu- 
Bett3,  "  if  a  plea  is  overruled,  no  other  plea 


or  file  travers- 
ing note. 


Defendant 
must  make 
new  defence: 


shall  be  received,  but  the  defendant  shall 
proceed  to  answer  the  plaintiff's  bill;  tind 
if  he  shall  fail  to  do  so  within  one 
month,  the  plaintiff  may  enter  an  order 
that  the  same,  or  so  much  thereof  as  is 
covered  by  the  plea,  be  taken  for  confessed ; 
and  the  matter  thereof  may  be  decreed 
accordingly,  unless  good  cause  appear 
to  the  contrary."  Rule  12  of  the  Kules 
for  Practice  in  Ohancei  y.  Under  Rule  13, 
it  is  provided,  that  "  upon  a  plea  being 
overruled,  or  adjudged  good,  the  party  pre- 
vailing upon  the  question  shall  recover 
full  costs  from  the  time  of  filing  such  plea, 
unless  the  Court  shall  otherwise  specially 
order." 
8  Ord.  XIII.  4;  awie,  p.  616. 
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by  partial 
demurrer; 


Ch.  XV.  §  8.   either  by  a  ne^  plea,  or  by  an   answer ;    and  the  proceedings 

' Y upon  the  new  defence  will  be  the  same  as  if  it  had  been  originally 

made.^ 
by  demurrer:  It  is  said,  in  some  of  the  books  of  practice,  that  after  a  plea  has 
been  overruled,  a  new  defence  may  be  made  by  demurrer ;  and,  in 
The  East  India  Company  v.  Campbell  such  a  demurrer  (which 
was  upon  the  ground  that  the  discovery  would  subject  the  defend- 
ant to  pains  and  penalties)  was  permitted.  It  is  to  be  recollected, 
however,  that  this  occurred  under  the  old  practice,  under  which, 
provided  a  defendant  was  not  in  contempt,  or  had  not  obtained 
an  order  for  time,  he  might  have  put  in  a  demun-er  at  any  time ; 
but,  under  the  present  practice,  this  would  be  nearly  impossible, 
unless  by  special  leave  of  the  Court :  since  twelve  days  only,  from 
appearance,  are  allowed  to  a  defendant  to  demur  alone  to  any 
bill.'  A  demurrer  to  part  of  the  bill  may,  however,  still  be  put  in, 
in  cases  where  the  whole  time  allowed  by  the  orders  to  plead, 
answer,  or  demur,  not  demurring  alone,*  has  not  elapsed  at  the 
time  of  the  plea  being  overruled ;  or  where  an  order  for  additional 
time  for  the  same  purpose  has  been  obtained.  But  under  an  order 
for  time  to  answer  alone,  such  a  defence  cannot,  it  is  apprehended, 
be  put  in.^ 

We  have  seen  before  that,  after  a  plea  has  been  overruled,  a 
defendant  cannot  demur  ore  tenus? 

The  rule  with  regard  to  pleading  again,  must  be  understood 
with  this  qualification,  namely,  that  the  second  plea  must  not  be 
upon  the  same  ground  as  the  first ; '  therefore,  it  is  held  that  only 
one  plea  to  the  jurisdiction  can  be  allowed.*  And  so,  where,  to  a 
bill  to  set  aside  an  agreement  and  release,  stating  circumstances 
of  fraud  and  duress,  the  defendant  pleaded  the  agreement  and 
release  to  the  whole  bill,  without  denying  the  fraud  and  duress,  and 
the  plea  was,  upon  that  ground,  overruled,  whereupon  the  defendant 
put  in  another  plea,  insisting  upon  the  same  release  as  a'bar  to  the 
relief,  and  also  to  so  much  of  the  discovery  as  related  to  trans^ 


but  not  by 
ore  tenm  ; 


plea. 


1  On  overruling  a  plea,  leave  was  given 
to  the  defendant  to  plead  de  novo,  and  to 
plaintiff  to  amend  liis  bill.  Chadwicl^  v. 
Broadwood,  3  Beav.  316. 

2  1  Ves.  b.  246. 

3  Ord.  XXXVII.  3  J  ante,  p.  691. 
*  Ord.  XXXVII.  4,  6. 

«  Brooks  V.  Burton,  1  Y.  &  C.  C.  C.  278; 
Hunter  v.  Kockolds,  2  Fhil.  540,  644;  12 
Jur.  149;  ante,  p.  690. 

6  Ante,  p.  688. 

'  Where  a  plea  has  been  overruled  on 
the  merits,  the  f'ame  matter  cannot  be  tet 
up  in  the  answer,  as  a  bar  to  the  suit,  with- 
out the  special  permission  of  the  Court. 
TownshenU  v.  Townshend,  3  Piiige,  413; 
aee  Goodrich  v.  Pendleton,  4  Jolin.  Ch. 


649 ;  Coster  v.  Murray,  7  John.  Ch.  167 ; 
Bush  V.  Bush,  1  Strobh  377 ;  Piatt ».  Oliver, 
1  McLean,  295;  Kinggoldi).  Stone,  20  Ark. 
526. 

8  Wyatt's  P.  E.  325.  It  is  said,  in  the 
same  work,  p.  330,  that  if  outlawry  or  other 
matter  be  pleaded,  and  the  plea  is  over- 
ruled, no  other  plea  shall  be  after  pleaded ; 
but  the  defendant  mu-t  answer.  This, 
however,  must  be  meant  to  apply  to  other 
pleas  of  the  same  matter;  see  Rowley  e. 
Eccles,  1  S.  &  S.  611,  518,  where  Sir  John 
Leach  V.  C.  appears  to  have  held,  that 
after  a  plea  is  overruled,  a  defendant  can- 
not put  in  a  second  plea  without  leave  of 
the  Court. 
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actions, prior  to  the  agreement,  accompanied  by  an  answer  as  to  Ch.  XV.  §  9, 
the    circumstances   of   fraud    and    duress,   this   was   held   to   be 
irregular.^ 


SBCTioiir  IX.  —  Amending  Pleas,  and  Pleading  de  novo. 

It  sometimes  happens,  that  where  there  is  a  material  ground  of  When 
defence  disclosed  in  the  plea,  but  owing  to  some  evident  slip  or  P«™>"«* 
mistake,  the  plea  has  not  been  correctly  framed,  the  Court,  in  this 
respect  following  the  Courts  of  Law,  will  exercise  a  discretion  in 
allowing  the  plea  to  be  amended.^  Thus,  where  a  plea,  which 
in  substance  showed  a  defect  of  parties,  instead  of  stating  that 
additional  parties  were  necessary  and  naming  them,  prayed  judg- 
ment whether  the  defendant  ought  to  be  called  upon  for  further 
answer.  Lord  Erskine,  upon  the  argument,  instead  of  overruling 
the  plea,  on  the  ground  of  informality,  gave  the  defendant  leave  to 
amend  it.^  And  so,  where  an  error  in  a  plea  of  outlawry  was 
occasioned  by  the  Clerk  of  the  Outlawries,  who,  instead  of  a  copy 
of  the  record  of  the  outlawry,  or  of  the  capias  utlagatum,  gave  a 
certificate  of  the  outlawry,  which  was  annexed  to  the  plea,  the 
Court  allowed  the  defendant  to  amend  his  plea,  by  annexing  to  it 
a  copy  of  the  exigent,  or  record  of  the  outlawry.*  And  so,  where 
the  Court  of  Exchequer  thought  that  the  negative  averments  in  a 
plea  were  too  special  and  precise,  the  same  matter  being  also 
denied  by  the  answer  in  support  of  the  plea,  they  gave  the  defend- 
ant leave  to  amend  his  plea  by  striking  out  the  special  averments.^ 
It  has,  however,  been  held,  that  leave  to  amend  a  plea  should  not  Not  where 
be  given  when  it  is  supported  by  an  answer.^  A  short  time  is  ™g^°^*'''' 
generally  limited,  within  which  the  amendment  must  be  made.         Time 

It  has  also  happened,  that  where  a  plea  has  offered  a  substantial  ^llo'f^d. 
defence,  but  has  been  so  informally  pleaded  that  it  would  be  dif-  „ow.    ^ 
ficult  or  impossible  to  amend  it,  the  Court,  instead  of  allowing 
the  defendant  to  amend  his  plea,  has  given  him  leave  to  withdraw 
it  altogether,  and  plead  de  novo  within  a  given  time.' 

1  Freeland  i>.  Johnson,  1  Anst.  276;  2  in  the  Courts;  Jefferson  «.  Cullis,  4  Dana, 
Anst.  407.  467 ;  iind  depends  upon  tlie  good  faith  and 

2  Beames  on  Pleas,  321;  see  Meeker  v.  reasonableness  of  tlie  original  case,  and 
Marsh,  1  Saxton  (N.  J.),  198;  Newl.  Ch.  the  equitableness  of  the  proposed  amend- 
Pr.  121;  Leaycraft  v.  Dempsey,  4  Paige,  ment.  See  Graham  Prac.  (2d  ed.)  649- 
126 ;  Bell  V.  Woodward,  42  N.  H.  181, 196 ;  670. 

Stor;'  Eq.  PI.  §§  894-896;  Smith  v.  Bab-  "  Merrewether  v.  Hellish,  13  Ves.  436; 

cock,  3  bumner,  583 ;  1  Smith  Ch.  Pr.  (2d  Sergrove  v.  Mayhew,  2  M.  &  G.  97,  99. 

Am.  ed.)  238,  239;    Newman  ».  Wallis,  2  <  Waters  ».  Mayhew,  1  S.  &  S.  220,224; 

Bro.  C.  C.  (Perkins's  ed.)  147,  note  (c),  o««e,  p.  688. 

and  cases  cited.    Amendments  are  in  the  *  Pope  v.  Bish,  1  Anst.  59. 

discretion  of  the  Court.   Smith  ».  Babcock,  6  Thompson  «.  Wild,  5  Mad.  82. 

3   Sumner,   583f   but  their  discretion,  in  '  Nobkissen  v.  Hastings,  2  Ves.  J.  84, 

this  respect,  is  regulated  by  rules  known  87 ;  4  Bro.  C.  C.  253 ;  Watkins  v.  Stone,  2 
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Ch.  XV.  §  9. 


No  liberW  to 
amend,  wbere 
no  substan- 
tial defence 
appears. 


Leave  to 
amend  in 
wbat  maimer 
obtained. 


Not  per- 
mitted, after 
plea  has 
been  once 
amended. 


Costs. 


Liberty  to  amend,  or  to  plead  de  novo,  however,  will  only  be 
granted  in  cases  where  there  is  an  apparent  good  ground  of 
defence  disclosed  by  the  plea,  but  owing  to  some  accident  or  mis- 
take, it  has  been  informally  pleaded :  where  a  substantial  ground 
of  defence  has  been  omitted,  such  permission  will  not  be  given. 
Thus,  in  Freeland  v.  Johnson^  where  the  bill  sought  to  set  aside 
an  agreement  and  release,  stating  circumstances  of  imposition  and 
equitable  duress  in  obtaining  them,  and  the  defendant  put  in  a 
plea  of  the  agreement  and  release  to  the  whole  bill,  without 
denying  the  fraud  or  duress,  either  by  averments  or  by  answer, 
the  Court  of  Exchequer  refused  to  give  the  defendant  leave  to 
amend. 

Although,  where  the  error  is  very  palpable,  the  Court  will  give 
the  defendant  leave  to  amend  at  the  argument  of  the  plea,  the 
most  usual  course  is  for  the  defendant  to  move  subsequently  for 
leave  to  amend  his  plea.  This  form  of  proceeding  is  rendered 
necessary  by  the  circumstance,  that  the  Court  always  requires  to 
be  told  precisely  what  the  amendment  is  to  be,  and  how  the  slip 
happened,  before  it  will  allow  the  amendment  to  take  place ;  and 
this  must,  in  general,  be  done  by  affidavit  in  support  of  the 
motion.^  In  The  Nabob  of  Arcot  v.  Tim  East  India  Company,^ 
Lord  Thurlow  refused  to  entertain  the  question,  whether  the  plea 
might  be  amended  or  not  upon  the  argument,  because  no  motion- 
had  been  made  on  the  subject;  and  he  said  that  he  should  expect 
that,  whenever  such  a  motion  should  be  made,  the  form  of  the 
plea  intended  to  be  put  in  should  be  laid  before  the  Court:  for 
amendments,  when  moved,  ought  to  be  stated,  that  the  Court 
may  see  whether  it  is  material  that  the  cause  should  be  delayed 
for  the  purpose  of  admitting  them.  It  is  to  be  remarked,  that  at 
a  subsequent  period,  after  the  plea  in  the  above  case  had  been 
overruled,  the  defendants  applied  by  motion  for  leave  to  amend 
the  plea,  or  to  plead  anew,  but  that  the  Lord  Chancellor  refused 
the  motion  on  the  ground,  as  appears  from  the  marginal  note  of 
one  of  the  reporters,  that  the  plea  had  been  amended  before.* 

With  respect  to  the  costs  to  be  paid  by  the  plaintifl^  upon  the 


S.  &  S.  660,  573.  On  overruling  a  plea, 
leave  was  given  to  defendant  to  plead  de 
now,  and  piaintiff  toamendhisbill.  Chad- 
wick  «.  Broadwood,  3  Beav.  816.  A  de- 
fendant in  a  bill  of  revivor  cannot  plead 
to  the  original  bill  a  plea  which  has  been 
pleaded  by  the  origmal  defendant  und 
overruled.  Dows  v.  McMichael,  '2  Paige, 
245;  Souzer  v.  DeMeyer,  i  Paige,  674; 
but  if  a  plea  has  been  put  in,  and  the 
original  defeudHnt  bas  died  before  argu- 
ment, the  deiendunt  to  a  bill  of  revivor 
may  plead  the  snme  matter  de  novo.    1 


Barb.  Cb.  Pr.  125;  1  Hoff.  Ch.  Pr.  389;  1 
Smith  (Jh.  Pr.  (2d  Am.  ed.)  229. 

1  1  Anst.  27B;  2  Anst.  407,  411;  and 
see  Hewitt  v.  Hewitt,  11  W.  R.  849,  V. 
C.  K.  ' 

2  Newman  v.  Wallis,  2  Bro.  C.  C.  143, 
147;  Wyatt'sP.  R.  340;  Wood  v.  Strick- 
land, 2  V.  &  B.  160, 157 ;  Jackson  v.  Kowe, 
4  Russ.  614,  624. 

8  3  Bro.  C.  C.  292,  300;  S.  C.  ncm.  The 
Nabob  of  the  Carnatic  v.  The  liast  India 
Company,  1  Ves.  J.  371,  388. 

*  1  Ves.  J.  372,  393. 
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allowance  of  an  amended  plea,  Sir  James  Wigram  V.  C.  decided,  Ch.  xv.  §  9. 
in  the  case  of  Clayton  v.  Meadows^  that  -the  defendant  is  not 
entitled  to  the  costs  of  correcting  his  own  mistake,  but  he  is 
entitled  to  the  costs  which  he  would  have  had,'  if  the  plea  which 
was  allowed  had  been  the  plea  which  was  first  filed. 

1  2  Hare,  26,  33. 
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DISCLAIMEES. 


What  a  dis- 
claimer is. 


In  what  cases 
proper. 


Costs,  if  not 
put  in,  in 
proper  case. 


Must  in 
general  be 
accompanied 
by  an  answer. 


Defendant 
cannot  dis- 
claim a 
liability. 


A  biscLAiMEE  is,  where  a  defendant  denies  that  be  has  or  claims 
any  right  to  the  thing  in  demand  by  the  plaintiff's  bill,  and  dis- 
claims, that  is,  renounces,  all  claim  thereto.* 

It  has  been  before  stated,  that  where  a  person  who  has  no  in- 
terest in  the  subject-matter  of  the  suit,  and  against  whom  no  relief 
is  prayed,  is  made  a  party,  the  proper  course  for  him  to  adopt,  if 
he  wishes  to  avoid  the  discovery,  is  to  demur,  unless  the  bill  states 
that  he.  has  or  claims  an  interest :  in  which  case,  as  a  demurrer, 
which  admits  the  allegations  in  the  bill  to  be  true,  will  not  of 
course  hold,  he  should,  except  in  cases  of  partial  discovery  (to 
which,  as  will  be  presently  shown,  he  may  object  by  answer),  avoid 
putting  in  a  fuU  answer,  by  plea  or  disclaimer.^  Therefore,  where, 
instead  of  disclaiming  he  supported  the  plaintiff's  case,  but  was 
held  not  entitled  to  any  part  of  the  relief  given  to  the  plaintiff,  he 
was  left  to  bear  his  own  costs.' 

A  disclaimer,  however,  cannot  often  be  put  in  alone  :  for  although, 
if  a  plaintiff,  from  a  mistake,  makes  a  person  a  party  to  a  suit  who 
is  in  no  way  interested  in  or  liable  to  be  sued  touching  the  matters 
in  question,  a  simple  disclaimer  by  such  person  might  be  good, 
yet,  as  it  is  possible  that  the  defendant  may  have  had  an  interest 
which  he  may  have  parted  with,  the  plaintiff  has  a  right  to  require 
an  answer,  sufficient  to  ascertain  whether  that  is  the  fact  or  not ; 
and  if  a  defendant  has  had  an  interest  which  he  has  parted  with, 
an  answer  may  also  be  necessary  to  enable  the  plaintiff  to  make 
the  proper  person  a  party,  instead  of  the  defendant.* 

A  defendant  cannot  shelter  himself  from  answering,  by  alleging 
that  he  has  no  interest  in  the  matter  of  the  suit,  in  cases  where, 
though  he  may  have  no  interest,  others  may  have  an  interest  in  it 


1  Wyatt's  p.   R.   176;   Story  Eq.  PI. 

L838  et  sea. ;  Bentley  v.  Cowfnan,  6  Gill 
J.  152. 

2  Ante,  p.  284.  A  defendant  may  also, 
in  a  suit,  disclaim  by  his  counsel  at  the 
bar.  Teed  i).  Carruthers,  2  Y.  &  C.  C.  C. 
31,  38;  6  Jur.  987.  It  seems  doubtfiil 
whether  he  can  by  such  a  disclaimer,  in 
the  case  of  a  petition  under  the  statutory 


jurisdiction,  divest  himself  of  an  estate  in 
lands;  see  Be  Ellison,  2  Jur.  N.  S.  62,  V. 
C.  W. ;  Foster  v.  Dawber,  1  Dr.  &  Sm. 
172. 

s  Eackham  v.  SiddaU,  1  M'N.  &  G.  607, 
625. 

<  Ld.  Red.  318;  Oxenham  v.  Esdaile, 
M'L.  &  Y,  540. 
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against  him :  he  cannot  disclaim  his  liability ;  ^  therefore,  a  party     Ch.  XVI. 

to  an  account  cannot,  by  disclaiming  an  interest  in  the  account,   ' y ^ 

protect  himself,  by  such  disclaimer,  from  setting  out  the  account.^ 

Nor,  when  the  bill  seeks  to  charge  the  defendant  with  the  costs  of 

the  cause,  can  he,  by  disclaiming  all  interest  in  the  subject  of  the 

suit,  evade  giving  a  discovery  of  those  facts  by  which  the  plaintiflF 

seeks  to  substantiate  his  charge.*    So,  Lf  fraud  is  charged  against  Disclaimer 

the  defendant  seeking  to  disclaim,  and  interrogatories  have  been  ^^^  ^a^^ 

filed,  a  disclaimer  alone  is  insufficient,  and  an  answer  must  be  given  charged, 

to  the  imputed  fraud ;  *  and  it  seems  that,  in  such  a  case,  although  defendant  a 

no  personal  decree  can  in  general  be  made   against  a  married  ™a™ed 
^  ■  "  a  .      .  woman. 

woman,  still  she  must  answer  fullv  :  though  it  does  not  seem  clear 
how  far  her  answer  can  ultimately  be  used  as  evidence  against  her.^ 

It  is  to  be  observed  also,  that  a  disclaimer  by  one  defendant  Disclaimer 

cannot,  in  any  case,  be  permitted  to  prejudice  the  plaintiff's  right  defendant 

as  against  the  others ;  and,  therefore,  where  a  bill  was  filed  against  cannot  preju- 

the  lessees  of  tithes,  under  a  parol  demise,  for  an  account,  and  the  against 

lessor,  who  was  made  a  defendant  thereto,  disclaimed,  the  dis-  "tiiers; 
claimer  of  the  lessor  was  not  j)ermitted  to  prejudice  the  rights  of 
the  plaintiff  against  the  lessees,  and  a  decree  was  made  against 
them :  although  the  plaintiff  had,  upon  the  disclaimer  coming  in, 

himself  dismissed  the  bill  against  the  lessor  with  costs.^    "Where  a  and  where  he 

defendant  claims  any  rights  against  his  co-defendants,  though  not  against"?-*^ 

against  the  plaintiff,  he  should  reserve  such  rights  by  his  dis-  defendants, 

claimer :  for  if  his  disclaimer  is  absolute,  the  Court  will  only  de-  reserve  them 

termine  the  rights  and  interests  of  the  other  parties ;  and  will  not  ty.*"^  '^'^' 

.  ,.,  .,  ,.  Ti-  claimer. 

consider  any  question  which  may  arise  between  him  and  his  co- 
defendants.' 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer,  Form, 
yet  it  is,  in  point  of  form,  an  answer,  containing  simply  an  asser- 
tion that  the  defendant  disclaims  all  right  and  title  to  the  matter 
in  demand ;  and  in  order  to  entitle  the  defendant  to  be  dismissed 
with  cgsts,  the  disclaimer  should  state  that  the  defendant  "  does 
not  and  never  did  claim,  and  that  he  disclaims,  all  right  and  title 
in  the  subject-matter  of  the  suit."*     Lord  Redesdale  observes, 

1  A  defendant  cannot  by  disclaiming  non,  2  Y.  &  C.  C.  C.  376;  7  Jnr.  548;  and 
deprive  the  plaintiff  of  the  right  to  require       are/d,  p.  185. 

a  ftill  answer  from  him,  unless  it  is  evident  ^  Williams  v.  Jones,  Younge,  252,  255. 

that  the  defendant  should  not,  after  the  '  Jolly  v.  Arbuthnot,  4  De  G.  &  J.  224; 

disclaimer,  be  continued  a  party  to  the  5  Jur.  N.  S.  689;  28  Beav.  283;  5  Jur.  N. 

suit.    Ellsworth  v.  Curtis,  10  Paige,  105.  S.  80. 

2  Glassington  v.  Thwaites,  2  Kuss.  468,  «  Vale  v.  Merideth,  18  Jur.  992,  T.  C. 
462 ;  De  Beauvoir  v.  Rhodes,  cited  3  M.  &  W.  A  defendant  having  the  same  interest 
C.  643.  as  the  plaintiff,  should,  ff  he  disapprove  of 

s  Graham  v.  Coape,  3  M.  &  C.  638,  the  suit,  distinctly  repudiate  it:  otherwise, 

643 ;  9  Sim.  93,  103.  the  bill  may  be  dismissed  as  against  him, 

*  Bulkeley  v.  Dunbar,  1  Anst.  37.  without  costs,  and  with  costs  as  against 

6  Whiting  V.  Eush,  2  Y.  &  C.  Ex.  546,  the  other  defendants.     Winthrop  v.  Mur- 

552;  Pemberton  «.  M'Gill,  IJur.  N".  S.  ray,  14  Jur.  302,  V.  C.  Wigram. 

1045,  V.  C:  W. ;  and  see  Silcock  v.  Eoy- 
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Ch.  XVI. 


Other 

requisites. 


Exceptions  to 
disclaimer. 


Plaintiff 
should  not 
reply  to  dis- 
claimer, but 
may  to  plea 
or  answer 
coupled 
with  it. 


that  in  some  instances,  from  the  nature  of  the  case,  a  simple  dis- 
claimer may  perhaps  be  sufficient,  but  that  the  forms  given  in  the 
books  of  practice  are  all  of  an  answer  and  disclaimer.^ 

A  disclaimer  may,  by  order,  be  filed  without  oath,  but  not  with- 
out oath  and  signature.  The  order  is  obtained  on  motion  or  pe- 
tition of  course."  If  the  defendant  applies  by  motion,  the  consent 
of  counsel  for  the  plaintiff  is  necessary,  and  if  the  defendant  pe- 
titions, the  written  consent  of  the  plaintiff  must  be  subscribed 
thereto.'  Where  the  plaintiff  applies,  whether  by  motion  or 
petition,  no  consent  by  the  defendant  is  required.*  The  application 
by  a  defendant  is  usually,  if  not  invariably,  made  by  petition. 
Where  the  disclaimer  is  put  in  without  oath,  the  signature  of  the 
defendant  must  be  attested  by  some  person  competent  to  be  a 
witness.' 

The  disclaimer  must  be  signed  by  counsel ;  *  and  it  must  be 
sworn,  filed,  and  printed,  and  an  oflice  copy  taken  in  the  same 
manner,  and  within  the  same  time,  as  an  answer.' 

If  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer, 
or  accompanies  his  disclaimer  by  an  answer  which  is  considered 
insufficient,  the  plaintiff  may  take  the  opinion  of  the  Court  upon 
its  sufficiency,  by  taking  exceptions  to  it,  in  the  same  manner  as 
to  an  answer.*  If,  however,  instead  of  applying  in  the  first  in- 
stance to  the  Court,  by  motion,  to  take  the  disclaimer  off  the  file, 
the  plaintiff  delivers  exceptions,  he  will  be  precluded  from  after- 
wards moving  for  that  purpose.' 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole 
bill,  the  plaintiff  ought  not  to  reply  to  it :  ^°  for  then  the  defendant . 
may  go  into  evidence  in  support  of  it.'^  In  a  case  where  the 
plaintiff  replied,  the  defendant  was  allowed  to  have  his  costs  taxed 
against  the  plaintiff  for  vexation  .^^  It  is  otherwise,  however,  where 
the  disclaimer  is  to  part,  and  there  is  an  answer  or  plea  to  another 
part  of  the  same  bill :  in  such  cases,  there  may  be  a  replication  to 
such  plea  or  answer."  . 


1  Ld.  Ked.  319;  see  forms  in  Vol.  III. 
A  disclaimer  should  be  full  and  explicit  in 
all  respects.  "Worthington  v.  Lee,  2  Bland, 
678. 

2  For  form  of  order  on  motion,  see  Paw- 
son  II.  Smith,  cited  Seton,  1254. 

8  Braithwaite's  Pr.  47,  57.  For  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

*  Braithwaite's  Pr.  47,  57. 

^  lb.  48.  For  form  of  attest&tion,  see 
Vol.  III. 

«  Ord.  VIII.  1. 

'  Seepos*,  Chap.  XVII.  §  3,  Answers; 
Braithwaite's  Pr.  57,  491. 

8  Glagsingtou  v,  Thwaites,  2  Buss.  458, 
463;  Bulkeley  v.  Dunbar,  1  Aust.  37; 
Graham  v.  Coape,  3  M.  &  C.  638 ;  9  Sim. 


96,  103.  But  it  has  been  held  that  where 
a  simple  disclaimer  is  filed,  a  plaintiff  who 
is  entitled  to  an  answer  must  move  to  take 
the  disclaimer  off  the  files,  and  he  cannot 
except;  but  if  the  disclaimer  is  accom- 
panied by  an  insufiicient  answer,  the 
plaintiff  should  except  to  the  answer. 
Ellsworth  V.  Curtis,  10  Paige,  105. 

'  Glassington  v.  Thwaites,  ubi  supra, 
461. 

1"  Spofford  «.  Manning,  2  Edw.  Ch. 
350. 

11  See  the  observations  of  Sir  John 
Eomily  M.  E.  in  Ford  v.  Lord  Chester- 
field, 16  Beav.  520. 

12  Williams  v.  Longfellow,  3  Atk.  582. 
18  Ibid. 
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The  course  to  be  pursued  by  the  plaintiff,  after  a  disclaimer  to     Ch.  xvi. 

the  whole  bill  has  been  iiled,  is  either  to  dismiss  the  bill  as  against  ' 1 

the  party  disclaiming  with  costs,  or  to  amend  it ;  or,  if  he  thinks  Proceedings 
the  defendant  is  not  entitled  to  his  costs,  he  may  set  the  cause  ^^^^e  to- 
down  upon  the  answer  and  disclaimer,  and  bring  the  defendant  to  ciaimer  to 
a  hearing.i  ^^"^^  bill. 

Where  a  defendant  had  occasioned  the  suit,  in  consequence  of  a  Defendant 

claim  to  the  fund  set  up  by  himself,  which  he  refused  to  release  or  "'^'iered  to 

•/■  1     ^  T  ,   •  1-     T    ■  .        .      ,  .  paythewhole 

to  verity,  and  afterwards  put  in  a  disclaimer,  stating  in  his  answer  costs  of  the 
the  facts  upon  which  he  had  supposed  himself  to  be  entitled,  as  a  ^'^'*" 
ground  for  his  not  being  ordered  to  pay  the  costs  of  the  suit,  which 
were  prayed  against  him,  in  consequence  of  which  the  plaintiff  ex- 
amined a  great  number  of  witnesies  to  falsify  such  statement,  but 
no  witnesses  were  examined  by  the  defendant :  Sir  Lancelot  Shad- 
well  V.  C.  ordered  him  to  pay  the  whole  costs  of  the  suit,  as  well 
the  plaintiff's  costs  as  the  costs  which  the  plaintiff  was  ordered  to 
pay  to  the  co-defendants.^ 

It  is  to  be  remarked,  that  a  defendant  cannot,  by  answer,  claim  when 
that  to  which,  by  his  disclaimer,  he  admits  he  has  no  risrht ;  and  ^pswe"-  and 

'■'  .'.  o       >  disclaimer 

if  a  disclaimer  and  answer  are  inconsistent,  the  matter  will  be  taken  inconsistent. 
most  strongly  against  the  defendant  on  the  disclaimer.' 

If  a  defendant  puts  in  a  disclaimer,  and  afterwards  discovers  Of  withdraw- 
that  he  had  an  interest,  which  he  was  not  apprised  of  at  the  time  'j5  *  ^'^' 
he  disclaimed,  the  Court  will,  upon  the  ground  of  ignorance  or 
mistake,  permit  him  to  make  his  claim.  It  will  not,  however,  allow 
a  defendant  to  do  so  at  the  hearing  of  the  cause :  he  must,  in  order 
to  get  rid  of  the  effect  of  his  disclaimer,  make  a  distinct  application, 
supported  by  affidavit,  setting  forth  the  fact  in  detail  on  which  he 
founds  his  claim  to  such  an  indulgence;*  and  it  seems  that  the 
Court  will  expect  a  strong  case  to  be  made  out,  before  it  will  grant 
the  application.^ 

If  the  defendant  takes  no  steps  to  get  rid  of  the  effect  of  the  Disclaimer 
disclaimer,  he  will  be  for  ever  banned :  because  it  is  matter  of  ?"  absolute 

'  bar. 

record.' 

Questions  of  some  nicety  arise  in  suits  for  foreclosure,  and  in  Costs  of  dia- 
other  suits  of  a  similar  description,  for  establishing  equitable  claims  ^'auning  de- 
or  demands  against  real  or  personal  estate,  as  to  the  right  to  costs  foreclosure, 
of  persons  made  defendants  in  consequence  of  rights  or  interests  g"itg°  ^^^^ 
which  they  might  have  in  the  estate,  subject  to  those  of  the  plain-  allowed; 
tiff,  so  that  his  title  cannot  be  complete  without  their  co-operation, 

1  Cash  V.  Belcher,  1  Hare,  310,  313;  8  Ld.  Ked.  320. 

Bailey  v.  Lambert,  5  Hare,  178 ;  10  Jur.  <  Bidden  v.  Lediard,  1  E.  &  M.  110. 

109 :  Wiggington  V.  Pateman,  12  Jur.  89,  ^  geton  v.  Slade,  7  Ves.  265,  267. 

V  C.  E. ;  Wyatt's  P.  R.  176;  Hinde,  209.  6  Wood  v.  Taylor,  3  W.  K.  321;  3  Eq. 

2  Deacon  v.  Deacon,  7  Sim.  378,  382;  Rep.  513,  V.  C.  K. 
see  Hutchinson  v.  Reed,  1  Hoff.  Ch.  315. 
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when  not 
allowed. 


Allowed, 
where  false 
statement  of 
application 
in  hill. 


Costs  of 
ssignees. 


but  which  rights  or  interests  they  absolutely  disclaim.  When  a 
defendant  states  in  his  disclaimer  that  he  never  had,  and  never 
claimed,  any  right  or  interest  in  the  subject-matter  of  the  suit  at 
or  after  the  filing  of  the  bill,  he  is  entitled  to-be  dismissed  with 
costs.^ 

"Where  a  defendant  simply  states  that  he  does  not  claim  any 
right  or  interest,  he  will  be  dismissed  without  costs ;  '■'  but  if,  before 
bin  filed,  he  ofiers  to  release  his  claim,  or,  after  bill  filed,  to  release 
his  claim,  and  consent  to  the  bill  being  dismissed,  as  against  him, 
without  costs,  he  will,  if  the  offer  be  refused,  and  the  plaintiff  still 
retain  him  as  a  party  to  the  record,  be  entitled  to  be  dismissed 
with  his  costs,  incurred  subsequently  to  the  offer.'  And  it  seems 
that  the  plaintiff  is  bound  to  bear  the  expense  of  the  release.^ 

Where  the  plaintiff  stated  in  his  bill  that,  before  the  institution 
of  the  suit,  he  had  applied  to  the  defendant  to  release  his  claim^ 
but  the  defendant  refused  to  do  so,  and  the  defendant  disclaimed 
and  denied  that  any  such  application  was  made  to  him,  and  stated 
that  if  it  had  been  made,  he  would  have  released  his  interest,  Sir 
John  Stuart  Y.  C.  held  that  he  was  entitled  to  his  costs.' 

It  may  be  here  observed,  that  in  questions  of  this  description, 
there  is  no 'difference  between  the  right  of  an  assignee  in  bank- 
ruptcy and  that  of  the  party  whose  interest  he  represents." 


1  Silcock  V.  Eoynon,  2  Y.  &  C.  C.  C. 
376;  7  Jur.  548;  EtiomsJ).  Holtom,  16  Jnr. 
1077,  1080,  M.  R.;  Gabriel  u.Sturgis,  6 
Hare,  97,  100;  10  Jur.  216;  Teed  v.  Car- 
ruthera,  2  Y.  &  C.  C'C.  31,  41;  6  Jur. 
987;  Benbow  v.  Davies,  11  Beav.  369; 
Glover  v.  Rogers,  11  Jur.  1000,  M.  E.; 
Higgins  V.  Frankis,  15  Jur.  277,  V.  C.  K. 
B. ;  Vale  v.  Merideth,  18  Jur.  992,  V.  G. 
W. ;  Ford  v.  Lord  Chesterfield,  16  Beav. 
516,  620 ;  see,  contra,  Buchanan  v.  Green- 
way,  11  Beav,  58.  Where  disclaiming 
defendant,  a  satisfied  judgment  creditor, 
had  not  entered  up  satisfaction,  he  was  not 
allowed  his  costs.  Thompson  v.  Hudson, 
34  Beav.  107.  For  foiins  of  decree  against 
disclaiming  defendants,  in  foreclosure  suits, 
see  Seton,  395. 

2  Cash  V.  Belcher,  1  Hare,  310,  312; 
Tipping  V.  Power,  ib.  405 ;  Grigg  «.  Stur- 
gis,  5  Hare.  93,  96;  10  Jur.  133;  Ohrly  v. 
Jenkins,  1  De  G.  &  8.  543;  11  Jur.  lODl; 
Gibson  v.  Nicol,  9  Beav.  403,  406 ;  10  Jur. 
419 ;  Ford  v.  Lord  Chesterfield,  ubi  sup.  ; 
Appleton  ».  Sturgis,  10  W.  R.  312,  V. 
C.  S. ;  Vale  v,  Meredith,  ubi  sup.  ,•  Fur- 
ber  V.  Furber,  30  Beav.  523;  Durham 
V.  Crackles,  8  Jur.  N.  S.  1174,  V.  C.  W. 
Where  the  defendant  was  not  content 
simply  to  disclaim,  but  put  in  an  answer 


and  appeared  for  the  purpose  of  claiming 
his  costs,  it  was  held'  that  he  was  not  enti- 
tled to  any  costs.  Maxwell  v.  Wightwick, 
L.  E.  3  Eq.  210. 

3  Ford  V.  Lord  Chesterfield,  ubi  sup. ; 
Lock  V.  Lomas,  15  Jur.  162,  V.  C.  K.  B. ; 
Talbot  V.  Kemshead,  4  K.  &  J.  93;  Bel- 
lamy V.  Brickenden,  ib.  670;  Bradley  v. 
Boriase,  7  W.  R.  125,  V.  C.  K.;  Ward 
V.  Shakeshaft,  1  Dr.  &  Sm.  269 ;  Dillon  v. 
Ashwin  10  Jur.  N.  S.  119;  12  W.  E.  366, 
V.  C.  IC. ;  Ridgway  ii.  Kynnersley,  2  H. 
&  M.  505 ;  Howkins  v.  Bennet,  ib.  567,  n. ; 
Fogg  V.  James,  ib.  568,  n. ;  Clarke  v.  Raw- 
lins, 1  W.  N.  332,  V.  C.  W. ;  Maxwell  v. 
Wightwick,  1 W .  isr.  379,  V.  C.  W. ;  but  see 
Gowing  D.  Mowberry,  9  Jur.  N.  S.  844; 
11  W.  R.  851,  V.  C.  S. ;  Davis  v.  WMt> 
more,  28  Beav.  617;  6  Jur.  N.  S.  880. 

*  Furber  v.  Furber,   30  Beav.  523,  525. 

6  Gurney  «.  Jackson,  1  Sm.  &  G.  97; 
17  Jur.  204 ;  see,  however,  observations  of 
the  M.  R.  on  this  case,  in  Ford  ii.  Lord 
Chesterfeld,  nbi  sup. 

6  Grigg  V.  Sturgis,  5  Hare,  93,  96;  10 
Jur.  133 ;  see  also  Cash  v.  Belcher,  1  Hare, 
810,  312;  Appleby  v.  Duk6,  1  Phil.  272, 
275;  7  Jur.  986;  Clarke  ®.  Wilmot,  1 
PhU.  276;  Staffurth  u.  Pott,  2  De  G.  &  S. 
571. 
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ANSWERS. 


SscTioiir  I. —  GeneraP Nature  of  Answers. 


The  answer  of  a  defendant  consists  of  suoli  statements,  material 
to  his  case,  as  he  may  think  it  necessary  or  advisable  to  set  forth ;  ^ 
and,  if  interrogatories  have  been  filed  for  his  examination,  of  his 
answers  to  them ;  '•'  or,  if  he  has  put  in  a  demurrer  or  plea,  to  such 
of  them  as  relate  to  the  parts  of  the  bill  not  covered  by  such  de- 
murrer or  plea.  If  no  interrogatories  have  been  filed,  the  answer 
is  called  a  voluntary  answer.^ 

This  twofold  character  of  an  answer  is  peculiar  to  pleadings  in 
Equity,  and  is  not  found  even  in  those  that  are  formed  on  the  same 
model  in  the  Civil  and  Ecclesiastical  Courts :  the  answer  which 
the  defendant  is  required  to  make,  upon  bath,  to  the  allegation 
and  articles  being,  in  those  Courts,  a  wholly  distinct  instrument 
from  the  responsive  allegation  which  contains  the  defence.* 


1  15  &  16  Vic.  c.  86,  §  14. 

2  md. ;  see  Stoiy  Eq.  PI.  §  850;  Ld. 
Red.  15,  16. 

3  An  answer  is  the  most  usual  method 
of  defence  to  a  bill  in  Chancery.  It  may 
be  put  in  to  the  whole  bill,  or  to  such  parts 
of  it  as  ai'e  not  covered  by  plea  or  de- 
murrer. As  it  is  capable  of  embracing 
more  circumstances  than  a  plea,  it  may  for 
this  reason  be  used  with  much  greater  pro- 
priety in  cases  where  the  defendant  is  not 
anxious  to  prevent  a  discovery,  although 
the  plea  might  be  a  complete  bar.  But 
where,  by  introducing  additional  circum- 
stances, 'he  has  a  good  opportunity  of 
exhibiting  his  case  in  a,  more  favorable 
light,  the  answer  is  the  best  mode  of 
defence.  1  Barb.  Ch.  Pr.  130;  see  Youle 
V.  Richards,  Saxton  (N.  J. ),  334.  When 
a  defendant  makes  his  defence  by  answer 
he  must  set  up  all  the  various  grounds  of 
defence  upon  which  he  intends  to  rely. 
Warren  ii.  Warren,  30  Vt.  530. 

In  New  Hampsjiire,  by  Rule  5  of  Chan- 
cery Practice,  38  N.  H.  606,  "Answers 
shall  be  entitled  with  the  county  in  the 
margin;  the  style  of  the  Court;  the  title 
of  the  cause,  that  is,  the  name  of  the  first 


An  answer 
consists  of 
statements 
material  to 
defendant's 
case  and  his 
answer  to 
plaintiff's  in- 
terrogatories, 
if  any. 

Twofold 
character  of 
answers, 
peculiar  to 
Equity. 


plaintiff  '  &  a,'  if  more  than  one;  and  the 
name  of  the  first  defendant,  '&  a,'  if  more 

than  one;  and  'the  answer  of ,'  the 

party  making  it,  — in   substance   as  fol- 
lows :  — 

"R ,  ss.    In  the  Supreme  Judicial 

Court. 

A.  B.  &  a.  1).  C.  D.  &  a. 
"The  answer  of  C.  D." 

"  The  clause  in  answers,  reserving  ex- 
ceptions, and  the  protestations  in  answers, 
and  the  common  concluding  clause  in 
answers,  denying  combination,  and  the 
general  traverse,  shall  be  omitted.  Rule 
6  of  Chancery  Practice  in  N.  Hamp.  And 
the  "idle  repetitions,  'this  defendant 
further  answering,  saith,'  and  tlie  like  in 
answers,  shall  be  omitted.  Where  the 
names  of  parties  [defendants]  are  omitted 
they  shall  be  referred  to  as  defendants." 
Rule  7. 

For  forms  of  answer,  see  Vol.  III. 

4  Hare  on  Disc.  223;  3  Bla.  Com.  100. 
A  defendant  cannot  pray  any  thing  in  his 
answer  but  to  be  dismissed  the  Court. 
Miller  v.  Gregory,  1  C.  E.  Green  (N.  J.), 
274. 
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' > ■ 

Statement  of 
defendant's 


Old  rule  is 
much  re- 
laxed, where 
no  answer 
required  or 
put  in. 


Defence  of 
Statute  of 
Frauds,  or  of 
Limitations, 
allowed  to  be 
set  up  by 
eiadence,  or 
oralljr  at  the 
hearmg; 
but  defence  of 
purchaser  for 
value,  with- 
out notice, 
rejected  at 
hearing, 
where  not  set 
up  in  answer 
to  interrog- 
atories. 

Defendant  is 
not  bound  te- 
state the  con- 
clusions in 
Law  deduci- 
ble  from  facts 
set  out; 
but  cannot 
use  facts  to 
establish  a 
different 


Although  an  answer  has,  in  general,  the  twofold  property  above 
stated,  it  is  seldom  possible,  in  framing  one,  to  keep  the  parts  sep- 
arate from  each  other :  though,  when  it  is  practicable  to  do  so, 
such  a  course  is  generally  desirable.  It  is,  however,  of  great  im- 
portance to  the  pleader,  in  preparing  an  answer,  to  bear  in  mind 
that,  besides  answering  the  plaintiff's  case  as  made  by  the  bill,  he 
should  state  to  the  Courtj  upon  the  answer,  all  the  circumstances 
of  which  the  defendant  intends  to  avail  himself  by  way  of  defence : 
for  a  defendant  ought  to  apprise  the  plaintiff,  by  his  answer,  of  the 
nature  of  the  case  he  intends  to  set  up,  and  that,  too,  in  a  clear, 
unambiguous  manner;  and,  in  strictness,  he  cannot  avail  himself 
of  any  matter  in  defence  which  is  not  stated  in  his  answer,  even 
though  it  should  appear  in  his  evidence.*  The  last-mentioned 
rule  was  formerly,  when  an  answer  was  required  in  every  case,- 
strictly  enforced.  Under  the  present  practice,  however,  by  which, 
if  the  defendant  has  not  been  required  to  answer,  and  has  not  an- 
swered, he  will  be  considered  to  have  traversed  the  case  made  by 
the  bill,^  the  rule  has  been  much  relaxed  in  cases  where  no  answer 
has  been  required,  and  none  has  been  put  in. 

In  such  a  case,  the  defendant  has  been  permitted  to  set  up  the 
Statutes  of  Frauds,"  and  of  Limitations,^  by  his  evidence,  and  orally 
at  the  hearing,  and  not  been  compelled  to  put  in  a  voluntary  an- 
swer for  that  purpose.  Where,  however,'  he  had  been  interrogated, 
it  was  held,  that  he  ought  to  have  set  up  the  defence  of  being  a 
purchaser  for  valuable  consideration  without  notice,  by  his  answer, 
and  he  was  not  allowed  to  raise  it  at  the  hearing.'  Where  the 
facts  were  put  in  issue  and  proved,  a.  defence  was  allowed,  although 
it  was  not  distinctly  raised  on  the  pleadings.' 

A  defendant  is  not  bound  to  state,  upon  his  answer,  the  con- 
clusions in  Law  which  he  intends  to  deduce  from  the  facts  he  has 
set  out : '  that,  as  has  been  before  stated,*  would  be  contrary  to  the 
principles  of  good  pleading.  Indeed,  the  most  correct  method  of 
pleading  is,  merely  to  state  the  facts  intended  to  be  proved,  and 
to  leave  the  inference  of  Law  to  be  drawn  from  them  upon  the 
argument  of  the  case ;  but  the  established  rule  is,  that  if  the  de- 
fendant states  upon  his  answer  certain  facts  as  evidence  of  a  par- 
ticular case,  which  he  represents  to  be  the  consequence  of  those 


1  Stanley  v.  Robinson,  1  R.  &  M.  527, 
529;  Harrison  v.  Borwell,  10  Sim.  382;  i 
Jur.  245 ;  Hodgson  v,  Thornton,  1  Eq.  Ca. 
Ab.  228,  pi.  5;  Burnham  v.  Dalling,  3  C. 
E.  Green  (N.  J.),  132;  Moors u.  Moors,  17 
N.  H.  481. 

2  15  &  16  Vic.  c.  86,  §  26. 

8  Lincoln  v.  Wright,  4  De  G.  &  J.  16 ; 
5  Jur.  N.  S.  1142;  Jackson  v.  Oglander, 
2  H.  &  M.  465. 

*  Green  v.  Snead,  30  Beav.  231;  S.  C. 


nom.  Snead  v.  Green,  8  Jur.  N.  S.  4 ;  con- 
tra, Holding  V.  Barton,  1  Sm.  &  G.  Ap. 
25. 

6  Phillips  V.  Phillips,  3  Giff.  200;  7  Jur. 
N.  S.  1094;  8  id.  145;  10  W.  B.  236, 
L.  C. 

6  Ormes  v.  Beadel,  2  De  G.,  F.  &  J.  333 ; 
6  Jur.  N.  S.  1103,  1104. 

7  Jbid. 

8  Ante,  p.  371. 
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facts,  and  upon  which,  he  rests  his  defence,  he  will  not  be  permitted 
afterwards  to  make  use  of  the  same  facts,  for  the  purpose  of  estab- 
lishing a  different  defence  from  that  to  which,  by  his  answer,  he 
has  drawn  the  plaintiff's  attention.' 

A  defendant  may,  by  his  answer,  set  up- any  number  of  defences, 
as  the  consequence  of  the  same  state  of  facts,  which  his  case  will 
allow,^  or  the  ingenuity  of  his  legal  advisers  may  suggest ;  thus, 
in  setting  up  an  immemorial  payment  in  lieu  of  tithes,  a  defendant 
has  been  allowed  to  rely  upon  it,  either  as  a  modus,  or  as  a  com- 
position real  existing  from  time  immemorial,  or  as  a  composition 
undetermined  by  notice.'  In  none  of  these  cases  were  any  facts 
stated  in  the  answers  which  were  inconsistent  with  any  of  the  de- 
fences set  up,  and  the  evidence  fb  prove  them  was,  in  either  case, 
the  saine. 

Although  a  defendant  may  be  permitted  to  set  up,  by  his  answer, 
several  defences  as  the  consequence  of  the  same  state  of  facts,  or 
of  facts  which  are  consistent  with  each  other,  a  defendant  cannot 
insist  upon  two  defences  which  are  inconsistent  with  each  other,  or 
are  the  consequence  of  inconsistent  facts.*  And,  in  the  applica^ 
tion  of  this  rule,  it  makes  no  difference  whether  the  inconsistent 
defences  are  each  substantially  reUed  upon,  or  are  set  up  in  the 
alternative ;  "  that  answer  is  bad  which  either  contains  inconsistent 
defences,  or  an  alternative  of  inconsistent  defences."  ^  Thus,  al- 
though a  defendant,  in  a  tithe  suit,  might  set  up  a  payment,  eitlier 
as  a  modus,  or  as  a  composition  real  existing  from  time  immemorial, 
he  could  not  set  up  the  same  payment,  either  as  a  modus  or  as  a 
composition  real  not  alleged  to  be  immemorial.^ 

From  the  cases  of  Jesus  College  v.  Gibbs  and  Leech  v.  Bailey, 
above  referred  to,  it  is  to  be  collected,  that  where  a  defendant  sets 
up,  by  his  answer,  two  inconsistent  defences,  the  result  will  be  to 
deprive  him  of  the  benefit  of  either,  and  to  entitle  the  plaintiff  to 
a  decree.'  Sometimes,  indeed,  the  Court  will,  where,  from  redun- 
dant expressions  or  other  verbal  inaccuracy,  a  defence  has  been 
rendered  inconsistent,  though  evidently  not  intended  to  be  so, 
either  reject  the  redundant  expressions  as  surplusage,'  or  direct 


C.  XVII.  §  1. 


defence  to 
that  set  up 
as  their  con- 
sequence. 

May  set  up 
several  de- 
fences if  not 
inconsistent. 


Inconsistent 
defences  not 
allowed, 


whether 
alternative 
or  not. 


When 
defences 
inconsistent,., 
plaintiff 
entitled  to 
a  decree ; 


hut  verbal  in- 
accuracy may 
be  rejected. 


1  Bennett  v.  Neale,  Wightw.  324. 

2  Story  Eq.  PI.  §  851.  The  defendant 
may  set  up,  in  his  answer,  matters  which 
have  occurred  since  the  filing  of  the  bill. 
Lyons  ».  Brooks,  2  Edw.  Ch.  110. 

8  Atkyns  v.  Lord  Willoughby  de 
Brooke,  2  Anst.  397 ;  Atkins  v.  Hatton,  id. 
386;  WoUey  v.  Brownhill,  M'Lel.  317; 
Bishop  v.  Chichester,  3  Gwill.  1316. 

4  A  defendant  may  both  deny  the 
charges  in  the  bill,  and  set  up  distinct 
defences,  so  they  be  not  wholly  mconsist 
ent  with  such  denial.  Hopper  t).  Hopper, 
11  JPaige,  46. 


6  Per  Alderson,  B.,  in  1  T.  &  C.  Ex. 
160. 

6  Jesus  College  v.  Gibbs,  1  Y.  &  C.  Ex. 
145,  160 ;  and  see  Leech  v.  Bailey,  6  Pri. 
504. 

'  But  see  Nagle  ».  Edwards,  3  Anst. 
702,  and  the  observations  upon  that  case, 
in  Jesus  College  v.  Gibbs,  1  Y.  &  C.  Ex. 
163. 

8  Ellis «.  Saul,  1  Anst.  332,  341;  Jenkin- 
son  V.  Koyston,  5  Pri.  495 ;  see  also  TJhthoff 
v.  Lord  Huntingfleld,  1  Pri.  237. 
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may  set  up 
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ent  defences. 


Of  the 
certainty 
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stating ' 
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Of  insisting 
upon  tlie 
same  benefit 
as  if  defend- 
ant had 
pleaded  or 
demun'ed. 


them  to  be  struck  out :  ^  such  indulgence,  however,  is  confined  to 
cases  of  verbal  inaccuracy  only,  which  would  not  have  embarrassed 
the  plaintiff  in  the  conduct  of  his  case. 

Although  a  defendant  cannot,  by  his  answer,  get  up,  in  opposi- 
tion to  the  plaintiff's  title,  two  inconsistent  defences  in  the  alter- 
native, he  will  not  be  precluded  from  denying  the  plaintiff's  general 
title,  and  also  insisting  that,  in  case  the  plaintiff  establishes  his  title, 
he  is  precluded  from  recovering  by  some  other  circumstance  which 
would  equally  sei-ve  to  preclude  him,  or  any  other  person  in  whom 
the  title  might  be  actually  vested.  Thus,  in  a  tithe  suit,  the  de- 
fendant might  have  denied  the  plaintiff's  title  as  rector  or  vicar, 
and  at  the  same  time  have  set  up  a  modus? 

In  stating  a  defendant's  case,  it  is  only  necessary  to  use  such  a 
degree  of  certainty  as  will  inform  the  plaintiff  of  the  nature  of  the 
case  to  be  made  against  him;'  it  is  not  requisite  that  the  same 
degree  of  accuracy  should  be  observed  in  an  answer  as  is  required 
in  a  bill'. 

If  the  defence  which  can  be  made  to  a  bill  consists  of  a  variety 
of  circumstances,  so  that  it  is  not  proper  to  be  offered  by  way  of 
plea,  or  if  it  is  doubtful  whether  a  plea  will  hold,  the  defendant 
may  set  forth  the  whole  by  way  of  answer,  and  pray  the  same 
benefit  of  so  much  as  goes  in  bar,  as  if  it  had  been  pleaded  to  the 
bill.^  Thus,  a  defendant  insisting  upon  the  benefit  of  the  Statute 
of  Limitations  by  way  of  ainswer,  may  at  the  hearing,  have  the  like 
benefit  of  the  statute  as  if  he  had  pleaded  it.^  So  also,  if  a  defend- 
ant can  offer  a  matter  of  plea  which  would  be  a  complete  bar,  but 
has  no  reason  to  protect  himself  from  any  discovery  sought  by  the 
bill,  and  can  offer  circumstances  which  he  conceives  to  be  favorable 
to  his  case,  and  which  he  could  not  offer  together  with  a  plea,  he 
may  set  forth  the  whole  matter  in  the  same  manner."  Thus,  if  a 
purchaser  for  a  valuable  consideration,  clear  of  all  charges  of  fraud 
or  notice,  can  offer  additional  circumstances  in  his  favor  which  he 
cannot  set  forth  by  way  of  plea,  or  of  answer  to  support  a  plea,  as 
the  expending  a  considerable  sum  of  money  in  improvements  with 
the  knowledge  of  the  plaintiff,  it  may  be  more  prudent  to  set 
out  the  whole  by  way  of  answer,  than  to  rely  on  the  single  defence 


1  Jesus  College  v.  Gibbs,  1  Y.  &  C.  Ex. 
145,  157. 

2  Carte  v.  Ball,  3  Atk.  496,  499. 

8  See  Cumminga  v.  Coleman,  7  Eich. 
Eq.  (S.  C.)509. 

i  Ld.  Eed.  308. 

6  Norton  v.  Turvill,  2  P.  Wms.  144. 
The  same  strictness  is  not  requisite  in  an 
answer  to  a  bill  in  Equity,  where  the  Stat- 
ute of  Limitations  is  relied  on  as  a  defence, 
as  in  a  plea.  Maury  v.  Mason,  8  Porter, 
213.    And  see,  as  to  effect  of  answer  insist- 


ing   on    Statute   of  Frauds,   Jackson  ». 
Oglander,  2  H.  &  M.  465. 

"  But  it  is  said  by  Mr.  Justice  Story, 
that  *'it  is  very  far  from  being  generally 
true,  as  is  sometimes  alleged  in  the  books, 
that  a  defendant  may,  by  answer,  avail 
himself  of,  and  insist  upon,  every  ground 
of  defence,  which  he  could  use  by  way  of 
demuiTer,  or  of  plea,  to  the  bill."  Story 
Eq.  PI.  §  847,  and  notes ;  Poi-tarlington  v. 
Soulby,  7  Sim.  28. 
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by  way  of  plea  ;  unless  it  is  material  to  prevent  disclosure  of  any 
circumstance  attending  his  title.^ 

Where  the  same  benefit  has  been  claimed,  by  answer,  that  the 
defendant  would  have  been  entitled  to  if  he  had  demurred  to  the 
bill,  or  pleaded  the  matter,  alleged  in  his  answer,  in  bar,  it  is  only 
at  the  hearing  of  the  cause  that  any  such  benefit  can  be  insisted 
upon ;  and  then  the  defendant  will,  in  general,  be  entitled  to  all 
the  same  advantage  of  this  mode  of  defence  that  he  would  have 
had,  if  he  had  adopted  the  more  concise  mode  of  defence,  by  de- 
murring or  pleading.^  In  the  case,  however,  of  multifariousness, 
if  the  defendant  does  not  take  the  objection  in  limine,  the  Court, 
considering  the  mischief  as  already  incurred,  will  not,  except  in  a 
special  case,  allow  it  to  prevail  at  the  hearing :  although  it  may 
protect  the  defendant  from  the  costs  incurred,  if  it  should  appear 
that  he  had  been  improperly  subjected  to  them.' 

We  now  come  to  the  consideration  of  the  manner  in  which  the 
interrogatories  (if  any)  must  be  answered. 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  the 
defendant  should  answer  all  the  statements  and  charges  in  the  bill, 
whether  specially  interrogated  thereto  or  not;  but  he  was  not 
bound  to  answer  any  interrogatories  which  were  not  founded 
upon  the  statements  or  charges  contained  in  the  bill :  ^  though, 
if  he  did  so,  he  thereby  put  thein  in  issue.  Under  the  present 
practice,  a  defendant  may  be  required  to  answer  any  interroga- 
tories which  are  pertinent  to  the  case  made  by  the  bill,  although 
they  are  not  founded  on   specific   charges  or  statements  in  the 

1  Ld.  Red.  309.  A  party  setting  up  a 
legal  right,  in  hia  answer  to  a  bill  in 
Equity,  is  not  bound  to  deny  notice  of  a 
subsequent  lien  or  interest,  unless  the  bill 
alleges  notice.  King  v.  McVikar,  3  Sandf. 
Ch.  192. 

■i  Wray  ».  Hutchinson,  2  M.  &  K.  235, 
238,  242;  see  also  Milligan  v.  Mitchell,  1 
M.  &  C.  433,  447. 

8  Benson  v.  Hadfield,  4  Hare,  32,  39; 
Cashell  v.  Kelley,  2  Dr.  &  War.  181; 
Raffety  v.  King,  1  Keen,  601,  609  ;■  and 
see  a«ie,  p.  346. 

4  Jerrard  v.  Saunders,  2  Ves.  J.  454, 
458;  BlaisdeU  v.  Bowers,  40  Vt.  126,  130; 
Miller  v.  Saunders,  17  Geo.  92;  Grim  i). 
Wheeler,  3  Edw.  Ch.  334;  Mechanics' 
Bank  v.  Levy,  3  Paige,  606;  Story  Eq.Pl. 
§§  36,  37.  It  is  sufficient,  however,  if  the 
inten'Ogatory  is  founded  upon  a  statement 
in  the  bill,  which  is  inserted  therein  merely 
as  evidence  in  support  of  the  main  charges. 
'Mechanics'  Bank  «.  Levy,  3  Paige,  606. 
Where  a  fact  is  stated  in  a  bill  by  way  of 
recital  merely,  without  any  interrogatory 
calling  tor  an  answer  as  to  that  fact,  the 
defendant  is  not  bound  eitter  to  admit 
or  to  deny  the  same.    Mechanics'  Bank  v. 


C.  XVH.  §  1. 
" Y ' 

Benefit  can- 
not be  had  till 
the  hearing. 


Objection  of 
multifarious- 
ness should 
be  taken 


Answer  to  the 
plaintiff's  in- 
terrogatories : 

defendant 
bound  to 
answer  inter- 
rogatories, 
pertinent  to 
case  made  by 
bill,  although 
not  founded 
on  specific 
statements 
therein. 


Levy,  3  Paige,  606 ;  Ncwhall  v.  Hobbs,  3 
Gush.  274,  277.  The  general  interrogatory 
or  request  in  a  bill  "that  the  defendant 
may  lull  answer  make,  to  all  and  singular 
the  premises,  fully  and  particularly,  as 
though  the  same  were  repeated,  and  he 
specially  interrogated,"  &c.,  is  sufficient 
to  entitle  the  plamtiff  to  a  full  disclosure 
of  the  whole  subject-matter  of  the  bill, 
equally  as  if  he  had  specially  interrogated 
the  defendant  to  every  fact  stated  in  the 
bill,  with  an  the  ^material  circumstances. 
Method.  Epis.  Church  v'.  Jaques,  1  John. 
Ch.  65,  75,  76;  Neale  v.  Hagthorp,  3 
Bland,  551;  see  Story  Eq.  PI.  §§  35- 
38.  Special  interrogatories  in  a  bill  seem 
not  to  be  absolutely  necessary.  Story  Eq. 
PI.  §  38 ;  Meth.  Epis.  Church  v.  Jaques,  1 
John.  Ch.  65.  By  the  40th  Equity  Rule 
of  the  United  States  Courts,  it  is  provided, 
that  "  a  defendant  shall  not  be  bound  to 
answer  any  statement  or  charge  in  the  bill, 
unless  specially  and  particularly  inter- 
rogated thereto ;  and  a  defendant  shall  not 
be  bound  to  answer  any  interrogatory  in 
the  bill,  except  those  interrogatories  which 
such  defendant  is  required  to  answer,"  &c. 
See  Story  Eq.  PI.  §  847,  note. 
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c.  xvn.  §  1. 


Defendaut 
only  bound  to 
answer  intfer- 
rogatories  he 
is  required  to 
answer, 

but  may 
answer  any 
statement, 
charge,  or  in- 
terrogatory, 
if  he  thinks 
fit; 

not,  however, 
by  stating  his 
ignorance  of 
the  matter. 

Defendant 
may,  by 
answer, 
object  to  dis- 
covery sought 
by  interrog- 
atories. 

Special 
objections  to 
discovery 
which  may 
be  raised  by 
answer. 


Defendant 
must  swear  to 
his  belief  in 
their  validity. 


bill ;  ^  but  he  is  not  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated  thereto; 
nor  is  he  bound  to  answer  any  of  the  interrogatories  except  those 
which  he  is  required  to  answer.^  A  defendant  is  not,  however, 
prohibited  from  answering  any  statement,  charge,  or  interrogatory 
which  he  may  consider  it  necessary  to  his  defence  to  answer ;  and 
he  is  left  at  complete  liberty,  in  this  respect,  to  act  in  such  man- 
ner as  may  be  thought  advisable :  subject  to  the  restriction  that 
if  he  answer  any  statement  or  charge  in  the  bill  to  which  he  is  not 
interrogated,  only  by  stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  will  be  deemed  impertinent.' 

The  plaintiff's  right  to  discovery  is  not  extended,  by  the  present 
practice;  so  that  all  the  objections  which  could  formerly  have 
been  urged  by  the  defendant,  to  protect  himself  from  a  discovery 
of  any  portion  of  the  matter  of  the  bill,  can  now  be  urged  against 
a  discovery  of  that  concerning  which  the  defendant  is  specially 
interrogated;  and  there  have  always  existed  certain  special  rea- 
sons upon  which  the  defendant  might  object  to  the  discovery 
sought  by  the  plaintiff:  either  because  the  discovery  might  sub- 
ject him  to  pains  and  penalties,  or  to  a  forfeiture,  or  to  something 
in  the  nature  of  a  forfeiture  ;  ^  or  because  it  was  immaterial  to  the 
reUef  prayed ;  ^  or  because  it  might  lead  to  a  disclosure  of  matter, 
the  subject  of  professional  confidence; "  or  of  the  defendant's  own 
title,  in  cases  where  there  is  not  a  sufficient  privity  between  him 
and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of 
itJ  In  all  these  oases,  although,  as  we  have  seen,  the  defendant 
may  protect  himself  from  discovery  by  plea  or  demurrer,  yet  he 
has  always  been  permitted  to  decline,  by  his  answer,  giving  the 
objectionable  discovery,  and  to  state,  in  that  form,  the  grounds 
upon  which  he  claims  protection;  and  he  still  retains  the  same 
privilege.^     He  must,  however,  swear  to  his  belief  in  the  validity 


1  Ante,  p.  483;  Perry  v.  Turpin,  Kay 
Ap.  49 ;  Mansell  v.  Feeney,  2  J.  &  H.  3ia, 
318 ;  Law  v.  London  Indisputable  Society, 
10  Hare  Ap.  20;  Barnard  «."  Hunter,  1 
Jur.  N.  S.  1065,  V.  C.  S. ;  Marsh  v.  Keith, 
1  Dr.  &  Sm.  342;  6  Jur.  N.  S.  1182;  Hud- 
son V.  Grenfell,  3  Giff.  388;  8  Jur.  N.  S. 
878. 

2  Ord.  XV.  3.       • 

0  Ord.  XV.  3;  see  Treadwell  v.  Cleave- 
land,  JIcLcan,  283.  The  above  order  has 
been  adopted  by  the  Supreme  Court  of 
the  United  States.  See  20th  Equity  Rule 
of  the  United  States  Courts,  January  Term, 
1842. 

*  Ante,  p.  562.  But  the  defendant  can- 
not object  to  answer,  if  the  period  fixed  by 
law  within  which  he  could  be  prosecuted 
for  the  ofience  or  the  forfeiture,  has  elapsed 
before  the  answer  is   filed.     Dwinal   v. 


Smith,  25  Maine,  379;  Story  Eq.  PI 
§  589 ;  ante,  594,  595,  and  notes. 

6  Ante,  p.  570. 

6  Ante,  570. 

'  Ante,  p.  579;  and  see  Cooke «.  Turner) 
14  Sim.  218,  221;  8  Jur.  703.  The  plain- 
tiff is  not  entitled  to  discovery  of  the 
defendant's  case,  ante,  579,  680,  notes; 
Hoffman  v.  PostiU,  L.  R.  4  Ch.  Ap.  673. 
Allegations  of  fi'aud  in  a  bill  must  be 
answered,  and  a  demurrer  to  a  bill,  con- 
taining such  allegations  and  strong  cir- 
cumstances of  equity,  must  be  overruled. 
Burnley  v.  Jeffersonville,  3  McLean,  336. 
Such  allegations  must  be  denied  in  the 
plea  as  well  as 'in  the  answer.  Lewis  v. 
Baird,  3  McLean,  56. 

8  A  defendant  may  in  some  cases  answer 
in  part,  and  by  his  answer  state  reasons 
why  he  should  not  be  compelled  to  make 
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of  such  grounds ;  ^  and  the  Court  must  be  satisfied,  from  the  cir- 
cumstances of  the  case,  and  the  nature  of  the  discovery  which  he 
is  called  upon  to  give,  that  the  case  falls  within  the  above-men- 
tioned grounds  of  objection." 

The  principle  upon  which  the  Court  proceeds,  in  exempting  a 
defendant  from  a  discovery  under  any  of  the  above  circumstances, 
has  been  fully  discussed,  in  considering  the  grounds  upon  which  a 
defendant,  although  he  does  not  object  to  the  relief,  provided  the 
plaintiff  makes  out  a  case  which  may  entitle  him  to  it,  may  demur 
to  the  discovery  sought ;  it  is  only  necessary,  therefore,  to  repeat  in 
this  place  what  has  been  before  stated,  that  if  a  defendant  objects  to 
any  particular  discovery,  upon  any  of  the  grounds  above  stated, 
he  may,  even  though  the  ground^  upon  which  he  may  object 
appear  upon  the  biU,  decline  making  such  discovery,  by  submission 
in  his  answer.' 

It  may  be  observed  here,  that  the  only  difference  occasioned  by 
this  method  of  objecting  to  the  discovery  is,  that  if  the  objection 
be  taken  by  demurrer  or  plea,  the  validity  of  it  is  at  once  decided 
by  the  Court,  upon  argument  of  the  plea  or  demurrer;  whereas, 
if  the  objection  be  taken  by  answer,  the  validity  of  it  can  only 
come  before  the  Court  in  the  form  of  exceptions  to  the  answer, 
which  is  certainly  a  more  circuitous  and  expensive  mode  of  trying 
the  question  than  that  afforded  by  demurring.  It  has,  however, 
been  held,  that  where  the  ground  of  objection  is,  that  the  discovery 
would  render  the  defendant  Uable  to  pains  and  penalties,  the 
proper  course  is  to  submit  the  point  by  answer :  because,  by  de- 
murring, the  defendant  admits  the  facts  to  be  true.* 

It  is  a  general  rule,  that  the  defendant  is  only  required  to  an- 
swer to  those  points  which  are  necessary  to  enable  the  Court  to 
make  a  decree  against  him;^  and  the  objection  arising  from  want 
of  materiality  is  one  that  the  defendant  has  always  been  allowed 
to  raise  by  answer." 

further  answer.  Hunt  v.  Gookin,  6  Vt. 
462;  Adams  «.  Fisher,  3  M.  &  C.  526; 
Wigram,  Discov.  (Am  ed.)  90  etseq.  pi, 
162,  &c. ;  Cuyler  v.  Bogert,  3  Paige,  168 ; 
see  Weisman  v.  Mining  Co.,  4  Jones  Eq. 
112. 

But  if  a  defendant  rest  himself  upon  a 
fact,  as  an  objection  to  further  discovery, 
it  ought  to  be  such  a  fact,  as,  if  true, 
would  at  once  be  a  clear,  decided,  and 
inevitable  bar  to  the  plaintiff's  demand. 
Method.  Epis.  Church  v.  Jaques,  1  John. 
Ch.  65.     If  it  clearly  appears  that  the 


case  is  not  of  Equity  cognizance,  the  an- 
swer, required  only  for  the  purposes  of 
the  particular  suit,  would  avail  nothing, 
and  IS  not  necessary.  Morton  v.  Grenada 
Academies,  8  Sm  &  M.  773. 
1  Scott  V.  Miller  (No.   2),   John.   328; 


5  Jur.  N.  S.  858;  see  Balguy  ».  Broad- 
hurst,  1  Sim.  N.  S.  111. 

2  Sidebottom  v.  Adkins,  3  Jur.  N.  S. 
631;  5  W.  E.  743,  T.  C.  S.;  see  also  Reg. 
V.  Boyes,  1  B.  &  S.  311;  7  Jur.  N.  S. 
1158 ;  Bunn  v.  Bunn,  12  W.  R.  561,  L.  JJ. ; 
Taylor  on  Evid.  §  1311. 

8  Ante,  p.  582;  Ld.  Red.  200,  307. 

*  Honeywood  v.  Selwin,  3  Atk.  276 ;  see 
Attorney-General  v.  Lucas,  2  Hare,  566, 
569;  7  Jur.  1080;  Earl  of  Lichfield  v. 
Bond,  6  Beav.  88,  93;  7  Jur.  209. 

6  Per  Sir  Thomas  Plumer  V.  C,  in 
Agar  V.  Regent's  Canal  Company,  G. 
Coop.  212,  214;  see  also  Wood  v.  Hitch- 
ings,  3  Beav.  504,  510. 

»  The  defendant  is  not  bound  to  answer 
any  allegations  in  the  plaintiff's  bill,  which 


c.  xvn.  §  1. 


Principle  on 
which  Court 
proceeds. 


Difference  be- 
tween taking 
objection  by 
answer,  and 
by  plea  or 
demurrer. 


Objection  for 
immateri- 
ality always' 
raisable  by 
answer. 
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Immateri- 
ality: when 
a  ground  of 
objection. 


C.  xvn.  §  1.  The  application  of  this  rule  has  been  before  discussed,  in  treat- 
ing of  demurrers  to  discovery,  on  the  ground  of  want  of  mate- 
riality.^ It  may  not  be  useless,  however,  in  addition  to  the 
instances  abeady  referred  to,  to  mention  one  or  two  cases  where 
the  defendant's  right  to  exemp't  himself  from  answering  to  such 
parts  of  the  bill  has  been  recognized  by  the  Court,  upon  excep- 
tions. In  Godrinyton  v.  Godrington,^  a  bill  was  filed  by  a  person 
claiming  under  the  limitations  of  a  settlement,  to  set  aside  an 
appointment,  by  which  his  title  was  defeated,  on  the  ground  of 
fraud ;  and  upon  an  answer  being  put  in  denying  the  fraud,  the 
plaintifi"  amended  his  bill,  by  inserting  certain  inquiries  as  to  the 
manner  in  which  the  appointment  was  attested,  in  order  to  show 
that  it  was  not  executed  in  the  manner  required  by  the  settlement. 
These  inquiries  the  defendant,  by  his  answer,  declined  answering ; 
and  upon  the  question  coming  before  the  Court,  Sir  Lancelot 
Shadwell  V.  C.  held,  that  the  defendant  was  not  bound  to  answer 
the  interrogatories  in  the  amended  bUl :  because  the  plaintifi', 
having  by  his  bill  set  up  a  case  of  fraud,  the  fact,  whether  the  ' 
appointment  was  executed  in  conformity  with  the  power  or  not, 
was  immaterial  to  the  case  so  set  up. 

Upon  the  same  principle,  the  Court  holds  that,  where  a  bill  is 
filed  by  a  creditor  or  legatee,  or  other  person  claiming  a  definite 
sum  out  of  the  personal  estate  of  a  deceased  person,  against  an 
executor  or  administrator,  if  the  defendant  admits  assets  in  his 
hands  sufificient  to  answer  the  plaintiff's  demands,  he  need  not  set 
out  an  account  of  the  estate,'  or  set  out  a  schedule  of  the  docu- 
ments in  his  possession  relating  to  the  estate  :  *  because  the  admis- 
sion by  the  defendant  that  he  has  assets  in  his  hands  to  answer 
the  plaintiff's  demands,  is  sufficient  to  give  the  plaintiff  all  the 
relief  he  can  require,  and  any  discovery  would  be  useless  and 
irrelevant.^  So,  also,  the  Court  refused  to  compel  discovery, 
where  the  executor  of  an  executor  admitted  assets  of  the  original 


In  cases  of 
account, 
where  execu- 
tor admits 


are  not  material  to  be  answered.  Utica 
Ins.  Co.  V.  Lynch,  3  Paige,  210;  Butler  v. 
Cotting,  1  Koot,  310;  Davis  v  Mapes,  2 
Paige,  105;  Ha^horpe  v.  Hook,  1  Gill  & 
J.  270;  Mechanics'  Bank  v.  Levy,  3  Paige, 
656 ;  Hardeman  v.  Harris,  7  How.  U.  S. 
726;  Hoffman  v.  Postill,  L.  E  4  Ch.  Ap. 
673.  But  see  Hogencamp  v.  Ackerman,  2 
Stockt.  (N.  J.)  267;  Wootten  v.  Burch,  2 
Md.  Ch.  Dec.  190.  A  defendant  cannot  be 
called  upon  to  answer  a  mere  arithmetical 
proposition.  Mclntyre  v.  Trustees  of  Union 
College,  6  Paige,  239.  As  to  this  point  of 
materiality  and  the  tests  of  it,  see  Story 
Eq.  PI.  §§  853,  853  a,  853  h,  853  c;  Kuy- 
pers  V.  Reformed  Dutch  Church,  6  Paige, 
570. 

"It  must  be  borne  in  mind  that  it  is 
almost  impossible  for  the  Court,  in  a  pre- 


liminary stage  of  the  proceedings,  to  deter- 
mine what  propositions  will  be  material  to 
the  case  of  one  or  other  of  the  parties.  A 
certain  latitude  must  always  be  allowed  in 
seeking  discovery."  Sir  C.  J.  Selwyn  L. 
J.  in  Hoffinan  v,  Postill,  L.  E.  4  Ch.  Ap. 
673,  678. 

1  Ante,  p.  570. 

2  3  Sim.  619,  524. 

'  Agar  V.  Regent's  Canal  Company,  ubi 
sup. 

^  Eorbes  v.  Tanner,  9  Jur.  N.  S.  455: 
11  W.  E.  414,  V.  C.  K. 

6  PuUen  V.  Smith,  5  V?s.  21,  23.  To  a 
bill  for  discovery  of  assets  and  relief  an 
answer  controverting  the  claim,  without 
answering  as  to  the  assets,  is  insufficient. 
Cameal  v.  Wilson,  3  Litt.  80. 
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testator  came  to  the  hands  of  his  testator ;  ^  and  so,  discovery  was  C.  XVII.  §  i. 

not  enforced  where,  in  a  suit  by  the  holder  of  a  policy,  the  direc-  ~ r ^ 

tors  of  an  insurance  society  admitted  assets  sufficient  to  pay  the 
claims  on  the  policy.^ 

The  Court  will  not,  in  general,  allow  the  circumstance  of  a  Or  where 
plaintiff  having  a  claim  upon  a  defendant,  to  be  used  for  the  pur-  Se  to' 
pose  of  enabling  the  plaintiff  to  investigate  all  the  private  affairs  defendant's 
of  the  defendant ; "  thus,  a  vendor,  in  a  bill  for  specific  perform-  affaire! 
ance,  cannot  interrogate  the  vendee  as  to  his  property:^   even 
though  the  bill  should  charge  that  the  defendant  was  insolvent.^ 
In  order  to  entitle  a  plaintiff  to  an  answer  to  such  an  inquiry,  he 
must  show  some  specific  lien  upon  the  defendant's  property,  and 
pray  some  relief  respecting  it ;  *  and  the  Court  will  not,  even 
then,  compel  the  defendant  to  make  such  discovery,  where  the 
interest  which  the  plaintiff  may  have  in  it  is  very  remote  in  its 
bearings  upon  the  real  point  in  issue,  and  would  be  an  oppressive 
inquisition.' 

The  above  cases,  and  those  before  cited,  point  out  in  what  in-  Defendant 
stances  the  defendant  may  decline  to  make  a  particular  discovery,  "nswe^what 
when  it  is  irrelevant  to  the  general  scope  and  object  of  the  bill,  affects 
A  discovery  may,  however,  be  material  to  the  plaintiff's  general      ™^ 
case,  if  made  by  one  of  the  defendants,  which  would  be  wholly 
irrelevant  if  made  by  another :  in  such  cases,  the  defendant  from 
whom  the  discovery  would  be  immaterial,  is  not  obliged  to  make 
it ;  and,  in  general,  a  defendant  is  only  obliged  to  answer  such  of 
the  interrogatories  as  are  necessary  to  enable  the  plaintiff  to  ob- 
tain a  complete  decree  against  him  individually.     Where,  how-  Where  he  is 
ever,  the  defendant  is  involved  in  the  whole  case,  and  in  that  Jhl'rrtide"' 
sense  relief  is  asked  against  him,  he  must  answer :  though  the  case, 
interrogatory  might  seem  to  be  immaterial  to  the  relief  asked 
against  him.* 

"With  reference  to  the  objection  of  immateriality,  it  must  be  Matters  of 
understood  that  the  defendant  is  only  required  to  answer  as  to  1^^  "^^"^ "  j' 
matters  which  are  well  pleaded ;  that  is,  to  the  facts  stated  and 
charged.     To  rdatters  of  law,  or  inferences  of  law  drawn  from  the 
facts,   he   need  not  answer.'      Thus,   a   defendant  must   answer 

1-  Lander  v.  Weston,  13  Jur.  877,  V.  S.  &  S.  190,  193 ;  see  also  Janson  v.  So- 

C.  E.  larte,  2  Y.  &  C.  Ex.  132,  136. 

2  Prichard  v.  Murray,  12  Jur.  616,  V.  8  Marsh  v.  Keith,  1  Dr.  &  Sm.  342;  6 

C.  E.  Jur.  N.  S.  1182.    On  the  subject  of  imma- 

8  See  Mayer  v.  Galluchat,  6  Rich.  Eq.  teriality,  see  also  Bleckley  v.  Eymer,  4 

(S.  C.)  1.  Drew.  248;  Newton  v.  Dimes,  3  Jur.  N. 

^  Francis  v.  Wigzell,  1  Mad.  258,  260.  S.  583,  V.  C.  W. 

6  See  Small  v.  Attwood,  as  reported  m  ^  Story  Eq.  PI.  §  846.    In  determining 

Wigram  on  Disc.  168.  whether  a  question  is  one  of  fact,  and, 

6  Francis  v.  Wigzell,  iM  sup.  therefore,   to  be  answered,  it  makes  no 

'  Wigram  on  Disc.  165 ;  Dos  Santos  v.  difference  that  it  is  asked  with  reference 

Frietas,  cited  ibid. ;  Webster  v.  Threlfall,  2  to  a  written  document.   Hoffman  v.  Postill, 

L.  R.  4  Ch.  Ap.  673. 
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Where  these 

objections 

inapplicable, 

defendant 

must  answer 

fuUy. 


Instances, 
where  de- 
fendant must 
answer  ftiUj'. 


whether  a  will,  executed  before  the  Wills  Act,*  was  published  by 
the  testator  in  the  presence  of  three  witnesses ;  but  he  need  not 
answer  to  an  interrogatory  requiring  him  to  say  whether  the  pub- 
Ucation  was  such  as  by  law  is  required  to  pass  freeholds  by  devise. 
Sometimes  a  defendant,  instead  of  answering  such  interrogatories, 
submits  the  point  to  the  judgment  of  the  Court ;  but  it  is  not 
necessary  to  do  so. 

All  the  objections  to  discovery  that  have  hitherto  been  consid- 
ered, are  of  a  kind  that  the  defendant  has  always  been  allowed  to 
raise  by  answer,  upon  the  principle  that  the  Court  does  not  oblige  a 
defendant  to  answer  such  questions,  even  when  the  right  to  relief  is 
admitted ;  but  where  these  objections  do  not  apply,  it  must  be 
remembered  that  "  there  is  no  principle  more  clearly  established 
in  the  Court  than  this :  that,  when  a  party  answers,  he  is  bound  to 
answer  fuUy,  and  for  this,  among  other  reasons,  that  if  a  defence 
which  a  party  sets  up  by  his  answer  should  be  decided  against 
him,  it  is  of  the  utmost  importance  that  all  consequential  matters 
which  are  material  for  the  purpose  of  the  decree,  should  receive  an 
answer."  ^ 

This  rule  is  applicable  to  all  cases  where  the  defence  intended  to 
be  set  up  by  the  defendant  extends  to  the  entire  subject  of  the 
suit :  such,  for  instance,  as  that  the  plaintiff  has  no  right  to  equi- 
table relief —  or  has  no  interest  in  the  subject  —  or  that  the  defend- 
ant himself  has  no  interest  in  the  subject  —  or  that  he  is  a 
purchaser  for.  a  valuable  consideration  °  —  that  the  bill  does  not 
declare  a  purpose  for  which  Equity  wUl  assume  jurisdiction  to 
compel  discovery  —  or  that  the  plaintiff  is  under  some  personal 
disability,  by  which  he  is  incapacitated  from  suing.^    In  all  these 


1  7  Will.  IV.  &  1  Vic.  e.  26. 

2  Per  Lord  Lyndhurst,  in  Lancaster  v. 
Evors,  1  Phil.  351,  352;  8  Jur.  133;  Hare 
on  Disc.  255,  256 ;  Thorpe  «.  Maoauley,  5 
Mad.  218,  229;  Faulder».  Stuart,  11  Ves. 
296,  301 ;  Mazarredo  v.  Maitland,  3  Mad. 
66,  70;  Swinborne  v.  Nelson,  16  Beav. 
416;  Potter  v.  Waller,  2  De  G.  &  S.  410; 
Ambler,  ed.  Blunt,  353  (n);  Reade  v. 
Woodrooii'e,  24  Beav.  421;  Leigh  «.  Birch,' 
32  Beav.  399;  9  Jur.  N.  S.  1265;  Swabey 
V.  Sutton,  1  H.  &  M.  514;  9  Jur.  N.  S. 
1321;  Phillips  v.  Prevost,  4  John.  Ch. 
205;  Whitney  «.  Belden,  1  Edw.  Ch.  386; 
Ogden  V.  Ogden,  1  Bland,  288;  Kuypers 
»Ref.  Dutch  Church,  6  Paige,  570;  Sal- 
mon?;. Claggett,  3  Bland,  125;  Cuyler«. 
Bogert,  3  Paige,  386 ;  Hagthorp  v.  Hook, 
1  Gill  &  J.  272;  Murray  v.  Coster,  4 
Cowen,  640;  Newhall  v.  Hobbs,  3  Cush. 
274,  277;  Hill  v.  Craiy,  2  English,  536; 
Utica  Ins.  Co.  ».  Lynch,  3  Paige,  210; 
Mansfield  ».  Gambril,  1  Gill  &  J.  503; 
Story  Eq.  PI.  §§  60S,  609,  846,  846  a,  847, 
and   notes.      The   party,    submitting   to 


answer,  must  answer  the  whole  of  the 
statements  and  charges  in  the  bill,  and  all 
the  interrogatories  properly  founded  upon 
them,  at  least,  so  far  as  they  are  necessary 
to  enable  the  plaintiff  to  have  a  complete 
decree  against  him  in  case  he  succeeds  in 
the  suit.  Bank  of  Utica  v.  Messereau,  7 
Paige,  517;  Perkiugon  v.  Trousdale,  3 
Scam.  380 ;  Batterson  v.  Ferguson,  1  Barb. 
490;  Langdon  ».  Goddard,  3  Story,  13. 
The  above  is  the  general  rule,  subject, 
however,  to  the  exceptions  named  in  the 
text  and  in  the  notes  below.  See  Story 
Eq.  PI.  §  847,  and  notes;  Bank  of  Utica 
V.  Messereau,  7  Paige,  517. 

In  answering  interrogatories  filed  by  a 
defendant  for  the  examination  of  the  plain- 
tiff, the  general  rule  applies  that  he  who 
is  bound  to  answer  must  ianswer  fully. 
Hoffman  v.  Postill,  L.  B.  4  Ch.  Ap.  673. 

8  See  Cuyler  e.  Bogert,  3  Paige,  186; 
Method.  Epis.  Church  v.  Jaaues,  1  John. 
Ch.  65. 

4  Gilbert «.  Lewis,  1  De  G.  J.  &  S.  38; 
9  Jur.  N.  S.  187. 
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cases,  a  defendant  who  does  not  avail  himself  of  "the  objection  to  C.  XVII.  §  i. 
answering,  either  by  demurrer  or  plea,  but  submits  to  answer, 
must  answer  fully .^  Nor  is  a  denial  of  the  plaintiff's  title  a  reason 
for  refusing  to  set  out  accounts  required  by  the  interrogatories  ;  ^ 
nor  a  denial  of  fraud  a  reason  for  refusing  to  discover  the  facts 
which  are  alleged  to  show  it.°  In  some  cases,  however,  where  it 
has  appeared  that  the  discovery  was  not  necessary  to  enable  the 
plaintiff  to  obtain  a  decree,  and  where  the  information  could  be 


•  1  Hare  on  Disc.  256 ;  Newhall  v.  Hobbs, 
3  Cush.  274,  27T.  The  general  rule  of 
pleading  in  Chancery  is,  that  the  defend- 
ant cannot  by.  answer  excuse  himself  from 
answering.  •.  Bank  of  Utica  v.  Messereau, 
7  Paige,  517.  It  is  said  by  Mr.  Justice 
Story  to  be  far  from  universally  true,  as 
is  sometimes  alleged,  that  a  defendant 
answering  can  take  every  ground  of 
defence,  which  he  might  insist  on  by  way 
of  demurrer  or  plea  to  the  bill.  Story  Eq. 
PI.  §  847.  Thus,  although  it  was  formerly 
thought  otherwise,  it  is  now  settled,  that  a  , 
defendant  to  a  bill  tor  discovery  and  relief 
must  avail  himself  of  the  protection  of 
being  a  buna  fide  purchaser  for  a  valuable 
consideration  without  notice,  by  way  of 
plea,  —  and  that  he  cannot  make  this 
defence  by  answer,  for,  if  he  answers  at 
all,  he  must  answer  fully.  Ibid,  and  note ; 
Portarlington  v.  Soulby,  7  Sim.  28;  see, 
however,  the  countervailing  rule  of  the 
Supreme  Court  of  the  United  States, 
stated  in  note  to  ante,  715. 

There  are,  however,  a  few  admitted 
exceptions  to  the  above  rule  that  a  defend- 
ant cannot  by  answer  excuse  himself  from 
answering,  which  furnish  special  grounds 
for  objecting  by  answer  to  the  discover^' 
sought.  Some  of  these  exceptions  will  be 
found  in  the  text.  As,  where  an  answer 
would  tend  to  criminate  the  defendant,  or 
subject  him  to  a  penalty,  forfeiture,  or 
punishment.  Brockway  v.  Copp,  3  Paige, 
539;  Skinner  v.  Judson,  8  Conn.  528; 
Livingston  v.  Harris,  3  Paige,  528;  Leg- 
gett  V.  Postley,  2  Paige,  599.  So,  where 
an  answer  would  involve  a  violation  of 
professional  confidence.  Ante,  670  at  suj., 
and  notes,  715,  and  notes.  The  defendant 
may  by  answer  refuse  to  make  discovery 
on  the  ground  of  immateriality  of  the  fact 
of  which  the  discovery  is  sought.  Kuy- 
persi;.  Kef.  Dutch  Church,  6  Paige,  570; 
Davis  V.  Mapes,  2  Paige,  105.  So,  the 
defendant  is  not  bound  to  answer  matters, 
which  are  purely  scandalous,  or  imperti- 
nent or  iiTelevant.  Story  Eq.  PI.  §  846. 
The  Statute  of  Limitations  and  lapse  of 
time  may  be  relied  upon  as  a  defence  by 
answer,  as  well  as  by  plea  and  demurrer. 
Jb.  §  751;  "Van  Hook  v.  Whitlock,  7 
Paige,  373;  Maury  v.  Mason,  8  Porter, 
213.  For  other  cases  in  which  exceptions 
to  the  above  rule  have  been  taken  and 
sustained,  and  the  grounds  of  such  excep- 
tions, the  learned  reader  is  referred  to  the 
authorities,  in  which  they  are  stated  and 


explained.  French  v.  Shotwell,  6  John. 
Ch.  235;  Murray  v.  Coster,  4  Cowen,  641; 
Phillips  V.  Prevost,  4  John.  Ch.  205; 
McDowl  V.  Charles,  6  John,  Ch.  137; 
Smith  V.  Fisher,  2  Desaus.  275 ;  Morris  v. 
♦Parker,  3  John.  Ch.  297;  Hunt*.  Gookin, 
16  Vt.  462. 

In  Desplaces  v.  Goris,  1  Edw.  Ch.  352, 
353,  it  was  said,  that  "although  it  has 
been  laid  down  as  a  principle,  that  if  the 
defendant  denies  some  substantial,  leading 
fact,  which,  if  admitted,  would  entitle  the 
plaintiff  to  reliefj  until  the  truth  of  that 
tact  is  disposed  of,  no  furtlier  answer  shall 
be  compelled.  Cooper  Eq.  PI.  161;  yet 
this  appears  to  be  confined  to  the  case 
of  a  bill  for  an  account  of  partnership 
transactions  where  the  defendant  denies 
the  fact  of  partnership,  as  in  Drew  v. 
Drew,  2  V.  &  B.  159;  and  even  in  such 
a  case  if  the  bill  should  charge  that 
the  existence  of  the  partnership  would 
appear  by  certain  documents  in  the  pos- 
session of  the  defendant,  of  which  a  dis- 
covery is  prayed,  the  defendant  could  not 
avoid  answering  as  to  such  particular 
charges  by  a  general  denial."  See  Bank 
of  Utica  V.  Messereau,  7  Paige,  517.  The 
plaintiff  is  entitled  to  an  answer  to  every 
fact  charged  in  the  bill,  the  admission  or 
proof  of  which  is  material  to  the  relief 
sought,  or  is  necessary  to  substantiate  his 
proceedings  and  make  them  regular, 
Davis  V.  Mapes,  2  Paige,  105.  It  may  be 
taken  as  a  general  rule  that  if  the  charge 
in  the  bill  embraces  several  particulars, 
tlie  answer  should  be  in  the  disjunctive, 
denying  each  particular;  or  admitting 
some  and  denying  the  others,  according  to. 
the  fact.     Jlnd. 

Where  suspicious  circumstances,  gross 
fraud,  and  collusion,  are  charged  in  a  bill,, 
a  defendant  will  be  held  to  a  strict  rule  in 
answering.  Not  only  his  motives,  but  his 
secret  designs,  his  "unuttered  thoughts," 
must  be  exposed.  Mechanics'  Bank  v. 
Levy,  1  Edw.  Ch.  316. 

2  Dott  V.  Hoyes,  15  Sim.  372;  10  Jur. 
628;    Great  Luxembourg  Kailway  Com- 

Sany  v.  Magnay,  23  Beav.  646 ;  Brookes  ». 
loucher,  8  Jur.  N.  S.  639;  10  W.  K.  708; 
V.  C.  W. ;  Leigh  v  Birch,  and  Swabey  v. 
Sutton,  ubi  sup. ;  Kobson  v.  Flight,"  33 
Beav.  268. 

8  Padley  v.  Lincoln  Water  Works  Com- 
pany, 2  M'N.  &  G.  68,  72;  14  Jur.  299; 
- —  V.  Harrison,  4  Mad.  252. 
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Defendant 
may  decline 
answering  in- 
terrogatories 
to  which  he 
might  have 
demurred ; 

but  not  one 
in  particular, 
because 
whole  bill 
■  demurrable; 

nor  evade 
,  discovery,  by 
raising  de- 
fence by 
answer,  in- 
stead of  plea. 


obtained  in  the  proceedings  under  the  decree,  a  full  answer  has 
not  been  enforced.^ 

A  defendant  may,  however,  as  we  have  seen,^  by  answer  decUne 
answering  any  interrogatory,  or  part  of  an  interrogatory,  from 
answering  which  he  might  formerly  have  protected  himself  by  de- 
murrer ;  and  he  may  so  decline,  notwithstanding  he  answers  other 
parts  of  such  interrogatory,  or  other  interrogatories  from  which  he 
might  have  protected  himself  by  demurrer,  or  other  parts  of  the 
bill  as  to  which  he  is  not  inten-ogated ;  ^  but  he  cannot  decline  an- 
swering a  particular  interrogatory  on  the  ground  that  the  whole 
bill  is  demurrable ;  *  nor  can  he  protect  himself  from  discovery  by 
raising  by  answer  a  defence  which  he  might  have  pleaded.' 

A  defendant  must  answer  as  to  his  knowledge,  remembrance, 
information,  or  belief^    Where,  however,  a  special  cause  is  shown. 


1  De  la  Rue  V.  Dickinson,  3  K.  &  J. 
388;  Swinburne  v.  Nelson,  refd.  to  ib. 
389 ;  Clegg  v.  Edmonson,  3  Jur.  N.  S. 
299,  L.  JJ .  And  see  Lett  d.  Parry,  1  H. 
&  M.  517;  Lockett  s.'Lockett,  L.  R.  4 
Ch.  Ap.  336.  But  a  defendant  cannot 
excuse  himself  from  answering  fially  on 
the  groiind  that  the  giving  the  discovery 
sought  would  anticipate  the  decree,  such 
discovery  being  the  same  as  that  which 
would  be  ordered  at  the  hearing  if  the 

Slaintiff  obtained  a  decree.  Chichester  ii. 
[arquis  of  Donegal,- L.  R.  4  Ch.  Ap.  416. 

a  Ante,v-  583. 

8  Ord.  XV.  4;  Paaey  v.  Lincoln  Water 
Works  Company,  2  M'N.  &  G.  68,  71 ;  14 
Jur.  299 ;  Baddeley  v.  Curwen,  2  Coll.  151, 
155;  Fairthorne  ».  Western,  3  Hare,  387, 
391,  393;  8  Jur.  353;  Moleswortli  v. 
Howard,  2  Coll.  145,  151;  see,  however. 
Tipping  V.  Clarke,  2  Hare,  383,  392; 
Drake  v.  Drake,  ib.  647;  8  Jur.  642;  Kaye 
■e.  Wall,  4  Hare,  127;  Ingilby  v.  Shafto, 
33  Beav.  31;  9  Jur.  N.  S.  1141.  The 
44tii  Equity  Rule  of  the  United  States 
Courts  adopts  in  terms  this  English  order, 
and  the  39th  Equity  Rule  of  the  United 
States  Courts  proceeds  further,  and  pro- 
vides, that  "the  rule,  that  if  the  defend- 
ant submits  to  answer,  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no 
longer  apply,  in  cases  where  he  might  by 
plea  protect  himself  from  such  answer  and 
discovery.  And  the  defendant  shall  be 
entitled  in  all  cases,  by  answer  to  insist 
upon  all  matters  of  defence  (not  being 
matters  of  abatement,  or  to  the  character 
of  the  parties,  or  matters  of  form)  in  bar 
of  or  to  the  merits  of  the  bill,  of  which  he 
may  be  entitled  to  avail  himself  by  a  plea 
in  bar;  and  in  such  answer  he  shall  not  be 
compellable  to  answer  any  other  matters 
than  he  would  be  compellable  to  answer 
and  discover  upon  filing  a  plea  in  bar,  and 
an  answer  in  support  of  such  plea,  touch- 
ing the  matters,  set'  forth  in  the  bill  to 
avoid  or  repel  the  bar  or  defence.  Thus, 
for  example,  a  htma  Jide  purchaser  for  a 


valuable  consideration,  without  notice, 
may  set  up  that  defence  by  way  of  answer 
instead  of  plea,  and  shall  be  -entitled  to 
the  same  protection,  and  shall  not  be  com- 
pellable to  make  any  further  answer  or 
discovery  of  his  title  than  he  would  be  in 
any  answer  in  support  of  such  plea." 

*  Mason  v.  Wakeman,  2  PhU.  516; 
Fisher  v.  Price,  11  Beav.  194,  199 ;  Marsh 
V.  Keith,  1  Dr.  &  Sm.  342,  350 ;  6  Jur.  N. 
S.  1182;  Bates  «.  Christ's  College.  Cam- 
bridge, 8  De  G.,  M.  &  G.  726;  3  Jur.  N. 
S.  348,  L.  JJ. ;  Leigh  v.  Birch,  32  Beav. 
399;  9  Jur.  N.  S.  1265. 

6  Lancaster  v.  Evors,  1  Phil.  349,  351; 
8  Jur.  183;  Swabey  v.  Sutton,  1  H.  &  M. 
614;  9  Jur.  N.  S.  1321,  V.  C.  W.;  ante, 
720  note. 

8  Tradesmen's  Bank  v.  Hyatt,  2  Edw. 
Ch.  195;  Bailey  v.  Wilson,  IDev.  &  Bat. 
Eq.  187;  Norton  v.  Warner,  3  Edw.  Ch. 
106;  see,  to  this  point.  Story  Eq.  PI. 
§  854  et  seq. ;  Miles  v.  Miles,  27  N.  H.  447; 
see  Hall  v.  Wood,  1  Paige,  404;  Sloan 
V.  Little,  3  Paige,  J.G3 ;  Pierson  v.  Meaux, 
3  A.  K.  Marsh.  6';  Woods  v.  Morrell,  1 
John.  Ch.  103;  Devereaux  v.  Cooper,  11 
Vt.  103;  Pitts  V.  Hooper,  16  Geo.  442; 
Dinsmore  v.  Hazelton,  22  N.  H.  535;  Ki(> 
tredge  v.  Claremont  Bank,  3  Story,  590. 
On  a  .bill  filed  charging  usury,  an  answer 
that  the  defendant  does  not  remember  the 
terms  on  which  the  money  was  lent,  will  be 
considered  evasive,  and  tantamount  to  an 
admission  of  usury.  Scotts  v.  Hume,  Litt. 
Sel.  Ca.  379.  So,  where  the  bill  directly 
charged  upon  the  defendant  that  he  had 
made  and  entered  into  a  certain  agree- 
ment, it  was  held  that  a  simple  denial  by 
the  defendant  in  his  answer,  "according 
to  his  recollection  and  belief,"  was  insuffi- 
cient, and  ought  to  be  treated  as  a  mere 
evasion.  Taylor  v.  Luther,  2  Sumner, 
228.  But  where  the  facts  are  such  that  it 
is  probable  that  the  defendant  cannot 
recollect  them  so  as  to  answer  more  posi- 
tively, a  denial  of  the  facts  according  to 
his   knowledge,   recollection,   and  belief, 
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SO  positive  an  answer  may  be  dispensed  with :  ^  and  in  HaU  f. 
Bodly  ^  it  is  said,  that  the  defendant  having  sworn  in  his  answer 
that  he  had  received  no  more  than  a  certain  sum,  to  his  remem- 
brance, it  was  allowed  to  be  a  good  answer.  As  to  facts  which 
have  not  happened  within  his  own  knowledge,  the  defendant  must 
answer  as  to  his  information  and  belief,  and  not  as  to  his  informa- 
tion merely,  without  stating  any  belief  either  the  one  way  or  the 
other.'  It  is  not,  however,  necessary  to  make  use  of  the  precise 
words,  "  as  to  his  information  and  belief: "  the  defendant  may 
make  use  of  any  expressions  which  are  tantamount  to  them ;  thus, 
to  say  that  the  defendant  cannot  answer  to  facts  inquired  after,  as 
to  his  belief  or  otherwise,  is  generally  considered  a  sufficient  de- 
nial ; '  for,  though  the  word  "  information "  is  not  used,  the  ex- 
pression "belief  or  otherwise,"  is  held  to  include  it.  And  so, 
where  an  answer  was  in  this  form :  "  And  this  defendant  further 
answering  saith,  it  may  be  true  for  any  thing  he  knows  to  the  con- 
trary that,"  and  after  going  through  the  several  statements,  it  con- 
cluded thus :  "  but  this  defendant  is  an  utter  stranger  to  all  and 
every  such  matters,  and  cannot  form  any  belief  concerning  the 
same,"  Sir  John  Leach  V.  C.  was  of  opinion,  that  the  defendant, 
in  stating  himself  to  be  an  utter  stranger  to  all  and  every  the 
matters  in  question,  did  answer  as  to  his  information,  and  did,  in 
effect  deny  that  he  had  any  information  respecting  them.^  It  may 
be  collected  from  the  above  case,  that  a  defendant  cannot,  by 
merely  saying  "that  a  matter  may  be  true  for  any  thing  he  knows 


C.  XVII.  §  1. 


Must  answer 
as  to'his 
knowledge, 
&c. 

Remem- 
brance. 

As  to  facts 
not  in  defend- 
ant's own 
knowledge. 


Effect  of 
words  "be- 
lief or  other- 


will  be  sufficient.  Hall  v.  Wood,  1  Paige, 
404;  see  also  Utica  Ins.  Co.  v.  Lynch,  3 
Paige,  210;  Brooks  v.  Byam,  1  Story,  296; 
Story  Eq.  PI.  §  854,  and  notes.  Whether 
the  facts  are  charged  in  a  bill  as  being  the 
acts  of  the  defendant,  or  within  his  own 
personal  knowledge,  he  is  bound  to  admit 
or  deny  the  facts  charged,  either  positively 
or  according  to  his  belief,  whether  they 
occurred  within  seven  years,  or  at  a 
greater  distance  of  time.  Sloan  v.  Little, 
3  Paige,  103;  Hall  ».  Wood,  1  Paige,  404. 

1  Wyatt's  P.  R.  13. 

2  1  Vern.  470 ;  and  see  Nelson  v.  Pons- 
ford,  4  Beav.  41,  43. 

8  Coop.  Eq.  PI.  314. 

4  See  HaU  D.  Wood,  1  Paige,  404;  Sloan 
V.  Little,  3  Paige,  103 ;  Woods  v.  Morrell, 
1  John.  Ch.  103 ;  Bolton  v.  Gardner,  3 
Paige,  273;  Brooks  «.  Byam,  1  Story,  296; 
Kittredge  ».  Claremont  Bank,  3  Story,  590. 
Kittredge  «.  Claremont  Bank,  1  Wood.  & 
M.  244;  King  v.  Ray,  11  Paige,  235; 
If  the  defendant  answers,  that  he  has 
not  any  knowledge,  or  information  of  a 
fact  charged  in  the  bill,  he  is  not  bound 
to  declare  his  belief  one  way  or  the  other. 
Morris  v.  Parker,  3  John.  Ch.  297.  If  he 
denies  all  knowledge  of  a  fact  charged  in 
the  bill,  but  admits  his  belief  as  to  the  fact 


charged,  it  is  not  necessary  for  him  to 
deny  any  information  on  the  subject. 
Davis  v.  Mapes,  2  Paige,  105.  But  if  he 
has  any  information  other  than  such  as  is 
derived  from  the  bill,  he  must  answer  as 
to  such  information,  and  as  to  his  belief  or 
disbelief  of  the  facts  charged.  Dtica  Ins. 
Co.  «.  Lynch,  3  Paige,  210;  Devereaux  ». 
Cooper,  .11  Vt.  103.  It  is  not  sufficient  to 
answer  to  certain  specific  facts  charged  in 
the  bill,  "that  they  may  be  true,  &c.,  but 
the  defendant  has  no  knowledge  of,  but  is 
a  stranger  to  the  foregoing  facts,  and 
leaves  the  plaintiff  to  prove  the  same." 
Smith  V.  Lasher,  5  John.  Ch.  247.  Nor  is 
it  sufficient  to  say  that  "the  defendant  has 
not  any  knowledge  of  the  foregoing  facts, 
but  from  the  statement  thereof  m  the  bill." 
Md.  Nor  is  a  denial  by  a  defendant  "ac- 
cording to  his  recollection  and  belief" 
sufficient,  where  thfe  fact  is  directly 
charged,  as  within  his  knowledge.  Tay- 
lor V.  Luther,  2  Sumner,  228.  But  where 
the  defendant  states  that  he  is  "utterly 
and  entirely  ignorant"  as  to  the  fact  to 
which  he  is  interrogated,  it  is  sufficient. 
Morris  v.  Parker,  3  John.  Ch.  297 ;  Norton 
V.  Warner,  3  Edw.  Ch.  106. 

6  Amhurst  v.  King,  2  S.  &  S.  183 ;  Utica 
Ins.  Co.  V.  Lynch,  3  Paige,  210. 
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y ■ 


Defendant 
must  use 
diligence  to 
acquire 
information. 


As  to  setting 
out  accounts, 
&c. 


"Wliere  de- 
fendant has, 
since  bill 
filed,  ceased 
to  be  entitled 
to  access  to 
dociunents. 

What 
accounts 
defendant 
may  refer  to, 
instead  of 
scheduling. 


to  the  contrary,"  avoid  stating  what  his  recollection,  information, 
or  belief  with  reference  to  it  is,  or  saying  that  he  has  no  recollec- 
tion or  information,  or  that  he  cannot  foi-m  any  belief  at  all  con- 
cerning it  ;  either  in  these  words,  or  in  equivalent  expressions. 

Where  defendants  have  in  their  power  the  means  of  acquiring 
the  information  necessary  to  enable  them  to  give  the  discovery 
called  for,  they  are  bound  to  make  use  of  such  means,  whatever 
pains  or  trouble  it  may  cost  them ;  ^  therefore,  where  defendants, 
filling  the  character  of  trustees,  are  called  upon  to  set  out  an  ac- 
count, they  cannot  frame  their  answer  so  as  merely  to  give  a 
sufScient  ground  for  an  account ;  they  are  bound  to  give  the  best 
account  they  can  by  their  answer  :  not  in  an  oppressive  way,  but 
by  referring  to  books,  &c.,  sufficiently  to  make  them  parts  of  their 
answer,  and  to  afford  the  plaintiff  an  opportunity  of  inspection,  in 
order  that  he  may  be  able  to  ascertain  whether  that  is  the  best 
account  the  defendants  can  give.^ 

Where,  however,  the  defendant  has,  since  the  filing  of  the  bill 
lost  his  interest  in  the  suit,  and  has  no  longer  access  to  the  docu- 
ments, he  will  not  be  required  to  refer  to  them.' 

Where  defendants  are  required  to  set  out  accounts,  they  may, 
for  the  purpose  of  rendering  their  schedules  less  burdensome, 
instead  of  going  too  much  into  particulars,  refer  to  the  original 
accounts  in  their  possession  in  the  manner  above  stated;*  but 
when  it  is  said  that  a  defendant  may  refer  to  accounts  in  his  pos- 
session, it  must  not  be  understood  as  authorizing  him  to  refer,  by 
his  answer,  to  accounts  made  out  by  himself  for  the  purposes  of 
the  case,  but  only  to  accounts  previously  in  existence.* 

1  See  Taylor  v.  Rundell,  C.  &  P.  104, 
113;  5  Jur.  1129;  Earl  of  Glengall  v. 
Frazer,  2  Hare,  99,  103;  6  Jur.  1081; 
Stuart  V.  Lord  Bute,  12  Sim.  460;  Attor- 
ney-General V.  Eees,  12  Beav.  50,  64; 
M'Intosh  V.  Great  Western  Railway,  4 
De  G.  &  Sm.  502;  Inglessi  v.  Spartali,  29 
Beav.  564;  Attorney-General «.  Burgesses 
of  East  Retford,  2  M.  &  K.  3'B,  40;  and 
see  post,  Chap.  XLII.,  Productimi  of  Doea- 
mmts;  2  Lindley  Partn.  (1st  Eng.  ed.) 
814,  815 ;  Stoiy  Eq.  PI.  §  856  note ;  Davis 
V.  Mapes,  2  Paige,  105 ;  Kittredge  v.  Clare- 
mont  Bank,  1  Wood.  &  M.  244,  247;  Swift 
V.  Swift,  13  Geo.  140.  But  a  defendant 
ought  not  to  be  required  to  obtain  informa- 
tion so  as  to,  meet  the  plaintiff's  wishes, 
and  thereby  become  his  agent  to  procure 
testimony.  Morris  v.  Parker,  3  John.  Oh. 
301.  In  Kittredge  u.  Claremont  Bank,  1 
Wood.  &  M.  244,  Woodbury  J.  said,  that 
the  officers,  answering  for  the  bank  sued, 


if  they  are  not  the  same  persons  who  were 
in  office  at  the  time  ot  the  transaction 
inquired  about,  ought  to  go  not  only  to 
\li\Q  records,  books,  and  files,  for  informa- 
tion, but  to  the  former  oflRcers,  if  living, 
and '  ascertain,   as  near  as  may  be,   the 


truth  of  the  matters  about  which  they  are 
interrogated. 

2  White  V.  Williams,  8  Ves.  193,  194. 
A  partner  bound  to  account,  must  give  a 
clear,  distinct,  and  intelligible  statement 
of  the  results  of  the  business,  referring 
also  to  particular  books,  and  to  the  page, 
if  necessary,  so  that  a  party  entitled 
thereto  may  inquire  into  and  investigate 
its  correctness.  A  reference  to  the  books 
of  the  concern,  generally,  and  to  former 
accounts,  is  not  sufficient.  Gordon  ». 
Hammeli,  4  C.  E.  Green  (N.  J.),  216. 

s  Ellwand  ».  M'Donnell,  8  Beav.  14. 

*  White  V.  Barker,  6  De  G.  &  S.  746; 
17  Jur.  174;  Major  v.  Amott,  2  Jur.  N.  S. 
387,  V.  C.  K.;  Drake  v.  Symes.  Johns. 
647;  Telford  v.  Ruskin,  1  Dr.  &  Sm.  148; 
Christian  ».  Taylor,  11  Sim.  401;  Bally  ». 
Kenrick,  13  Pri.  291;  Lockett  v.  Lockett, 
L.  R.  4  Oh.  Ap.  336. 

6  Telford  v.  Ruskin,  1  Dr.  &  Sm.  148; 
arguendo  Alsa^er  e.  Johnson,  4  Ves.  224. 
If  the  bill  requires  the  defendant  to  state 
an  account  between  the  parties,  the  account 
so  stated  is  responsive  to  the  bill.  Bellows 
B/  Stone,  18  N.  H.  465.  Where  a  defend- 
ant, having  stated   an   account  in  his 
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Answer  must 
be  direct. 


As  to  posses- 
sion of  docu- 
ments, where 
tliey  are 
abroad. 


To  such  of  the  interrogatories  as  it  is  necessary  and  material  for  C.  XVII.  §  1. 
the  defendant  to  answer,  he  must  speak  directly  and  without  eva- 
sion ;  ^  and  any  interrogatory  not  intended  to  be  admitted,  ought 
to  be  traversed  with  accuracy;"  Where  a  fact  is  alleged,  with 
divers  circumstances,  the  defendant  must  not  deny  or  traverse  it 
literally,  as  it  is  alleged  in  the  bill ;  but  must  answer  the  point  of 
substance,  positively  and  certainly ; ''  thus,  if  a  defendant  is  interro- 
gated whether  he  has  in  his  possession,  custody,  or  power  books, 
papers,  or  writings,  a  statement  in  his  answer  that  there  are  certain 
books,  papers,  or  writings  in  the  West  Indies,  the  particulars  of  which 
he  is  unable  to  set  forth,  without  any  answer  as  to  the  fact  whether 
they  are  in  the  defendant's  possession,  custody,  or  power,  will  be 
insufficient :  for  if  the  defendant  aSmits  the  books  and  writings  to 
be  in  his  possession,  custody,  or  power,  the  plaintiff  may  call  upon 
the  defendant  to  produce  them;  which  the  Court  will  order  within 
a  reasonable  time.*  The  reference  in  the  answer  must  describe  the 
books  or  documents  with  such  accuracy  as  to  enable  the  plaintiff 
to  move  for  their  production :  otherwise,  the  answer  will  be  open 
to  exceptions  for  insufficiency.' 

Where  a  defendant  stated  in  his  answer  that  he  had  not  certain 
books,  papers,  and  writings  in  his  possession,  custody,  or  power, 
because  they  were  coming  over  to  this  country.  Lord  Eldon  held, 
that  they  were  in  his  power,  and  that  the  defendant  ought  to  have 
so  stated  in  his  answer.^  Where  books,  papers,  or  writings  are  in 
the  custody  or  hands  of  the  defendant's  solicitor,  they  are  consid- 
ered to  be  in  the  defendant's  own  custody  or  power,  and  should  be 
stated  to  be  so  in  his  answer. 

If  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instru- 
ment, in  the  words  and  figures  thereof,  he  should  do  so,  or  give 
some  reason  for  not  complying  with  the  requisition:''  he  may, 
however,  avoid  this  by  admitting  that  he  has  the  deed  or  insti-u- 
ment  in  his  possession,  and  offering  to  give  the  plaintiff  a  copy  of 
it.'  Where  a  defendant  sets  out  any  deed  or  other  instrument  in 
his  answer,  whether  in  hmc  verba,  or  by  way  of  recital,  it  is  always 
a  proper  precaution  to  crave  leave  to  refer  to  it :  as,  by  so  doing. 


Description 
of  documents. 


When  con- 
sidered to  be 
in  defend- 
ant's power; 


as  where  in 

solicitor's 

hands. 


Where  docu- 
ments to  be 
set  out  in 
hwc  verba. 


Craving 
leave  to  refer. 


answer,  dies  during  the  pendency  of  the 
suit,  and  the  matters  involved  in  the 
account  are  of  long  standing,  if  there  is 
evidence  tending  to  support  the  account, 
the  Court  may  direct  that  the  account  be 
taken  asprimd  facie  evidence,  irrespective 
of  the  question  whether  it  is  responsive  to 
the  bill.  Bellows  v.  Stone,  vbi  sup. ;  Chal- 
mer  v.  Bradley,  IJ.  &  W.  65. 

1  Ld.  Red.  309. 

2  Patrick  V.  Blackwell,  17  Jur.  803,  V. 
C.  W.  i  Earp  v.  Lloyd,  4  K.  &  J.  58. 

3  Ord.  XV.  2;  Ld.  Red.  309;  Bally  t>. 


Kenrick,  13  Pri.  291 ;  Tipping  i).  Clarke, 
2  Hare,  383,  390. 

*  Farquharson  v.  Balfour,  T.  &  E.  190. 

6  Inman  v.  Whitley,  4  Beav.  548 ;  Phelps 
».  Olive,  ib.  549  n.,  where  Lord  Cotteu- 
ham  M.  R.  refiised  to  order  production 
of  documents  described  as  *'a  bundle  of 
papers  marked  G." 

8  Farquharson  v.  Balfour,  ubimp. 

1  Wyatt's  P.  R.  204.  As  to  the  cases 
in  which  it  may  be  prudent  to  set  out 
documents  in  hcec  verba,  see  ante,  p.  363. 

8  Harr.  by  Newl.  185. 
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<— Y ■ 

Facts  denied 
must  be 
traversed 
directly,  and 
not  by  way 
of  negative 
pregnant. 

A  general 
denial  must 
be  accom- 
panied by 
answer  to 
particular  cir- 
cumstances. 


Answer  to 
plaintiff's  in- 
terrogatories. 


the  defendant  makes  it  a  part  of  his  answer,  and  relieTes  himself 
from  any  charge  in  case  it  should  be  erroneously  set  out.^ 

If  the  defendant  deny  a  fact,  he  must  traverse  or  deny  it 
directly,  and  not  by  way  of  negative  pregnant  ^  as,  for  example, 
where  he  is  interrogated  whether  he  has  received  a  sum  of  money, 
he  must  deny  or  traverse  that  he  has  received  that  sum,  or  any 
part  thereof,  or  else  set  forth  what  part  he  has  received.' 

Where  the  defendant  is  interrogated  as  to  particular  circum- 
stances, a  general  denial  must  be  accompanied  by  an  answer  as  to 
such  circumstances :  *  for  although  it  is  true  that  the  general 
answer  may  include  in  it  an  answer  to  the  particular  inquiry,  yet 
such  a  mode  of  answering  might,  in  some  cases,  be  resorted  to,  in 
order  to  escape  from  a  material  discovery ;  ^  and,  therefore,  a 
general  denial  is  not  enough,  but  there  must  be  an  answer  to 
sifting  inquiries  upon  the  general  question.'  The  advantage 
of  this  rule  is  strongly  illustrated  by  the  circumstance  referred 
to  in  Sihhert  v.  Durant?  In  that  case,  the  defendant  was  in- 
terrogated whether  he  had  not  received  certain  sums  of  money, 
specified  in  the  bill,  in  the  character  of  a  ship's  husband ;  in  his 
answer,  he  swore  that  he  had  not  received  any  sums  of  money 
whatever,  except  those  set  forth  in  the  schedule  to  his  answer,  in 
which  schedule  the  sums  specified  in  the  bill  were  not  comprised, 
but  he  did  not  otherwise  answer  the  interrogatory.  On  the  ques- 
tion of  the  sufiiciency  of  the  answer.  Lord  Thurlow  said,  that  a 
man  could  not  deny,  generally,  particular  charges  which  tended 
to  falsify  such  general  denial,  and,  therefore,  held  the  answer 
insufficient ;  and  it  appears  by  a  note  of  the  reporter,  that  it 
turned  out  in  point  of  fact,  that  the  defendant  afterwards  rec- 
ollected the  receipt  of  the  particular  sums,  and  admitted  them  by 
his  further  answer.  But,  although  the  Court  requires,  that  all 
the  particular  inquiries  should  be  answered,  as  well  as  the  general 
question,  it  will  be  no  objection  to  the  answer  to  the  particular  in- 
terrogatory, that  the  defendant  has  not  answered  it  so  particularly 

fying  tbe  facts  upon  which  it  is  founded,  is 
sufficient.  Cowles  v.  Carter,  4  Ired.  Eq. 
(N.  C.)  105. 

6  Wharton  «.  Wharton,  1  S.  &  S.  235; 
Tipping  V.  Clarke,  2  Hare,  383, 389 ;  Duke 
of  Brunswick  v.  Duke  or  Cambridge,  12 
Beav.  281;  Jodrell  v.  Slaney,  10  Beav. 
225;  Patrick  v.  Blackwell,  17  Jur.  803,  T. 
C.  W. ;  Earp  v.  Lloyd,  4  K.  &  J.  58;  see 
also  Anon.,  2  Y.  &  C.  Ex.  310;  Bridgewater 
V.  De  Winton,  9  Jur.  N.  S.  1270;  12  W. 
E.  40,  V.  C.  K. 

'  Per  Lord  Eldon,  in  Mountford  v.  Tay- 
lor, 6  Ves.  792. 

'  Cited  in  Prout  v.  Underwood,  2  Cox, 
135;  Hepburn  v.  Durand,  1  Bro.  C.  C. 
503;  Ld.  Eed.  310. 


1  See  New  v.  Bame,  3  Sandf.  Ch.  191. 

2  High  V.  Batte,  10  Yerger,  385;  Robin- 
son ».  Woodgate,  3  Edw.  Ch.  422;  King 
V.  Ray,  11  Paige,  235;  Walkers.  Walker, 
3  Kelly,  302;  Woods  v.  Morrell,  IJohn. 
Ch.  103;  Morris  v.  Barker,  3  John.  Ch, 
297;  Smith  v.  Lasher,  5  John.  Ch.  247; 
Pettit  V.  Candler,  3  Wend.  618 ;  Story  Eq. 
PI.  §  852;  Thompson  v.  Mills,  4  Ired.  Eq. 
390.  An  answer  to  an  interrogatory  must 
be  positive  and  direct,  and  not  argumen- 
tative. New  England  Bank  v.  Lewis,  8 
Pick.  113,  119;  Manning  v.  Manning,  8 
Ala.  138. 

8  Ord.  XV.  2. 

*  Ld.  Red.  309;  Stoiy  Eq.  PL  §  852, 
note.  But  a  general  answer  of  denial  to  a 
general  allegation  in  a  bill,  without  speci- 


GENERAL  NATCEE  OF  ANSWERS.   ,  727 

as  to   meet  it  in  all  its  terms,   provided  it  is,  with  reference  C.XVII.  §i. 

to  the  object  of  the  bill,  fairly  and  substantially  answered.^  " < 

It  is,  however,  the  general  practice,  where  the  defendant  is  Schedules 
required  to  set  forth  a  general  account,  or  to  answer  as  to  moneys  to*&et'foX'^ 
received,  or  documents  in  his  possession,  to  set  forth  the  account  general  ao- 

,.   .       ~    .,  T  ,       .  ,     n    ,        counts,  or  lists 

or   list  01    tne  sums,  or   documents,  m  one  or  more  schedules  ofdocuments, 
annexed  to  the  answer,  which  the  defendant  prays  may  be  taken 
as  part  of  his  answer ;  and  such  practice  is  very  convenient,  and 
in    many  cases    indispensable.     The    defendant    must,  however, 
be  carefiil  to  avoid  any  inconsistency  between  the  body  of  the 
answer  and  the  schedule  :  for  if  there  is  any,  the  answer  will  be 
Lasufficient,  and  the  defendant  may  be  required  to  put  in  a  further 
answer."    The  defendant  may  als?>  resort  to  a  schedule  for  the  or  in  aid  of 
purpose  of  showing  the  nature  of  his  own  case,  or  of  strengthening  case!"^^"''^ 
it :  even  though  there  is  nothing  in  the  interrogatories  which  may 
render  a  schedule  necessary.' 

In  general,  a  defendant  must  be  careful  not,  to  frame  his  When 
schedule,  in  a  manner  which  may  be  burdensome  and  oppressive  ^^  deemed" 
to  the  plaintiff:  otherwise,  it  will  be  considered  impertinent.-  impertinent. 
Thus,  where  a  bill  was  filed  for  an  account,  containing  the  follow- 
ing interrogatory,  "  whether  any  and  what  sum  of  money  was  due 
from  the  house  of  A.  to  the  house  of  B.,  and  how  the  defendant 
made  out  the  same  ?  "  and  the  defendant,  by  his  answer,  set  forth 
a  long  schedule,  containing  an  account  of  all  dealings  and  trans- 
actions between  the  two  houses,  the  answer  was  held  to  be  im- 
pertinent, and  the  Court  said  the  defendant  ought  merely  to  have 
answered,  that  such  a  sum  was  due,  and  that  it  was  due  upon  the 
balance  of  an  account.^  In  the  last  case,  although  there  was  an 
inquiry  how  the  defendant  made  out  that  there  was  a  balance, 
there  were  no  particular  inquiries  in  the  bill  as  to  the  items, 
constituting  the  account,  from  which  the  defendant  made  out 
that  there  was  a  balance  due  to  him ;  and  even  where  there  has 
been  such  an  inquiry,  the  Court  has  gone  the  length  of  saying, 
that  a  schedule  containing  such  items  will  be  impertinent,  if  the 
items  are  set  out  with  a  minuteness  not  called  for  by  the  nature 
of  the  case.  Thus,  where  the  bill  called  upon  a  defendant  to  set 
forth  an  account  of  all  and  every  the  quantities  of  ore,  metals, 
and  minerals  dug  in  particular  mines,  and  the  full  value  thereof, 
and  the  costs  and  expenses  of  working  the  mines,  and  the  clear 
profits  made  thereby,  and  the  defendant  put  in  a  schedule  to  his 

1  Bally  ».  Kenrick,  13  Pri.  291;  see  also  STB;  Story  Ej.  PI.  §  856,  and  notes.    As 
Eeade  v.  Woodrooffe,  24  Beav.  421.  to  the  production  of  documents  and  papers, 

2  Bridgewater  v.  De  Winton,  9  Jur.  N.  and  the  proper  mode  of  discovery  as  to 
S.  1270;  12  W.  R.  40,  V.  C.  K.  them,  see  Story  Eq.  PI.  §§  858-860  a. 

8  Parker  v.  Fairlie,  T.  &  R.  362;  1  S.  &  *  As  to  impertinence,  see  ante,  p.  326. 

S.  295;  Lowe  v.  Williams,  2  S.  &  S.  574,    .      6  French  v.  Jacko,  1  Mer.  357,  n. 
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C.  XVII.  §  1.  answer,  comprising  3431  folios,  wherein  were  set  forth  all  the 
particular  items  of  every  tradesman's  bill  connected  with  the 
mines,  the  Court  held  the  schedule  to  be  impertinent.^  In  like 
manner,  it  seems  that  in  the  case  of  an  executor  called  upon  to 
account  for  his  disbursements,  it  is  not  necessary  to  set  out  every 
separate  item.^  It  is  difficult,  however,  to  point  out  any  precise 
rules  with  regard  to  what  will  be  considered  impertinent  in  a 
schedule ;  much  must  depend  upon  the  nature  of  each  case,  and 
the  purposes  for  which  the  discovery  is  required.  The  cases  above 
referred  to,  and  the  others  which  may  be  found  in  the  books  show, 
however,  that  even  though  the  plaintiff,  by  the  minuteness  of  his 
inquiries,  in  some  measure  affords  an  excuse  for  the  defendant 
setting  forth  a  long  and  burdensome  schedule,  the  Court  will  not, 
unless  in  instances  in  which,  from  the  nature  of  the  case,  great 
minuteness  is  required,  permit  a  defendant  to  load  the  record  with 
useless  and  impertinent  matter,  even  though  the  introduction  of 
such  matter  mjght  be  justified  by  the  terms  of  the  inten-ogatories. 
On  the  other  hand,  it  is  to  be  observed,  that  the  Court  will  not, 
where  the  defendant,  in  complying  with  the  requisitions  in  the  bill, 
has  bond  fide  given  the  information  required,  though  in  a  manner 
rather  more  prolix  than  might  perhaps  be  necessary,  consider  the 
answer  as  impertinent :  for,  although  prolixity  sometimes  amounts 
to  impertinence,'  whether  the  Court  will  deal  with  it  as  such  de- 
pends very  much  upon  the  degree  in  which  it  occurs.* 

1  Norway  D.  Eowe,  1  Mer.  347,  356 ;  see  allegation,  Mr.  Jnstice  Story  said,  "It 
also  M'Morris  v.  Elliot,  8  Pri.  674;  Slack  is  not  a  matter  which  can  be  filed  in  con- 
V.  Evans,  7  Eri.  278,  n. ;  Alsager  v.  John-  troversy,  or  admitted  to  proof."  3  Story, 
son,  4  Ves.  217,  225 ;  Byde  i).  Masterman,  23.  If  the  matter  of  an  answer  is  relevant, 
C.  &  P.  265,  272 ;  5  Jur.  643 ;  Marshall  i).  that  is,  if  it  can  have  any  influence  what- 
Mellersh,  6  Beav.  558 ;  Tench  v.  Cheese,  1  ever  in  the  decision  of  the  suit,  either  as 
Beav.  571,  574;  3  Jur.  768.  to  the  subject-matter  of  the  controversy, 

2  Norway  ®.  Rowe,  vhi  iup.  the  particular  relief  to  be  given,  or  as  to 
8  Slack  V.  Evans,  iihi  svp.  the  cost,  it  is  not  impertinent.  Van  Rens- 
*  Gorapertz  v.  Best,  1 Y.  &  C.  Ex.  114,       selaer  v.  Brice,  4  Paige,  174;   Wood  i). 

117.  As  to  impertinence  in  an  answer,  Mann,  1  Sumner,  579 ;  Price  u.  Tyson,  3 
see  Story  Eq.  PI.  §  863.  Impertinence  in  Bland,  392.  Long  recitals,  stories,  con- 
pleading  consists  in  setting  forth  what  is  versations,  and  insinuations  tending  to 
not  necessary  to  be  set  forth ;  as  stuffing  scandal,  are  impertinent.  Woods  v.  Mor- 
the  pleadings  with  useless  recitals  and  rell,  1  John.  Ch.  103;  Langdon  v.  God- 
long  digressions  about  immaterial  matters.  dard,  3  Storv,  13.  A  short  sentence  is 
Hood  V.  Inman,  4  John.  Ch.  437.  It  was  said  not  to  be  impertinent,  although  it 
said  by  Mr.  Chancellor  Kent,  in  Woods  i).  contains  no  fact  or  material  matter,  and 
Morrell,  1  John.  Ch.  103,  that,  perhaps  may  be  inserted  in  an  answer  only  firom 
the  best  rule  to  ascertain  whether  matter  abundant  caution.  A  statement  in  an 
be  impertinent,  is  to  see  whether  the  sub-  answer  introduced  to  show  the  temper 
ject  of  the  allegation  could  be  put  in  issue,  with  which  a  bill  is  filed,  and  the  offensive 
or  be  g^ven  in  evidence  between  the  par-  course  pursued  by  the  plaintiff,  is  not 
ties.  Where  in  the  answer  to  a  bill  in  impertinent;  it  may  have  an  efiTect  on  the 
Equity,  an  allegation  was  made  impeach-  costs.  Whatever  is  called  for  by  the  bill 
ing  the  bona  fdes,  and  validity  of  a  or  will  be  material  to  the  defence,  with 
codicil  to  a  will,  which  had  been  already  reference  to  the  order  or  decree  that  may 
approved  and  allowed  by  a  Comi;  having  be  made,  is  proper  to  be  retained  in  an 
competent  and  exclusive  jurisdiction  over  answer.  Desplaces  ».  Goris,  1  Edw.  Ch. 
the  probate  thereof,  it  was  ordered  that  the  350 ;  Monroy  v.  Monroy,  ib.  383 ;  Bally 
allegation  be  expunged  as  being  imperti-  «.  Williams,  1  M'Clel.  &  Y.  334;  Wood  v. 
nent  and  immaterial.  Langdon  v.  Goddard,  Mann,  1  Sumner,  579. 
3  Story,  13.    In  reference  to  the  above  •        An  exception  to  an  answer  for  imperti- 
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In  answering  an  amended  bill,  the  defendant,  if  he  has  answered  C.  xvn.  §  2. 
the  original  bill,  should  answer  those  matters  only  which  have 
been  introduced  by  the  amendments.  In  fact  the  answer  to  an 
amended  bill, constitutes,  together  with  the  answer  to  the  original 
bill,  but  one  record ;  ^  in  the  same  manner  as  an  original  and  an 
amended  bill ;  hence,  it  is  impertinent  to  repeat,  in  the  answer 
to  the  amended  bill,  what  appears  upon  the  answer  to  the  original 
bill,  unless  by  the  repetition  the  defence  is  materially  varied.^ 


Section  II.  —  Form  of  Answers. 


Two  or  more  persons  may  join  in  the  same  answer;  and  where  joint  or 
their  interests  are  the  same,  and  they  appear  by  the  same  solicitor,  separate, 
they  ought  to  do  so.°  The  Court  will  not,  however,  before  the 
hearing,  and  at  a  time  when  it  cannot  be  known  how  the  defence 
should  be  conducted,  visit  the  defendants  with  costs  as  a  penalty 
for  not  joining  in  their  answer;  and  it  is  only  at  the  hearing, 
when  all  danger  of  prejudice  to-  the  parties  is  over,  that  the  Court 


nence  will  be  overruled,  if  the  expunging 
of  the  matter  excepted  to  will  leave  the 
residue  of  the  clause,  which  is. not  covered 
by  the  exception,  either  false  or  wholly 
unintelligible.  M'lntyi-e  v.  Trustees  of 
Union  College,  6  Paige,  240.  The  plain- 
tiff cannot  except  to  a  part  of  the  defend- 
ant's answer  as  impertinent,  which  refers 
to  and  explains  the  meaning  of  a  schedule 
annexed  to  such  answer,  without  also 
excepting  to  the  schedule  itself  as  imper- 
tinent. Jbid.  If  a  bill  against  executors 
calls  specifically  and  particularly  for 
accounts  in  all  their  various  details,  a 
very  voluminous  schedule,  containing  a 
copy  from  the  books  of  account,  specifying 
each  item  of  debt  and  credit,  will  not  be 
impertinent.  Scudder  v.  Bogert,  1  Edw. 
Ch.  372.  If  the  plaintiff  put  impertinent 
questions,  he  must  take  the  answer  to 
mem,  tliough  it  be  impertinent.  Woods 
V.  Morrell,  1  John.  Ch.  103.  But  it  seems 
it  would  have  been  impertinent  if  the  bill 
had  not  thus  called  for  it.  Ibid.  Copies  of 
receipts  taken  by  the  defendant  for  moneys 
paid  and  charged  in  account  and  making 
an  immense  scheflule  to  an  answer,  are 
impertinent.  Scudder  v.  Bogert,  1  Edw. 
Ch.  372.  An  executor  in  setting  forth  in 
his  answer  the  account  and  inventory  of 
the  estate  which  came  to  his  hands,  should 
not  add  copies  of  the  appraiser's  and  execu- 
tor's oatlis,  and  of  the  surrogate's  certifi- 
cate. Such  matter  will  be  impertment. 
Jolly  V.  Carter,  2  Edw.  Ch.  209. 
■  An  exception  for  impertinence  must  be 
supported  in  Mn^  or  it  will  fail  altogether. 
Wagstaff  V.  Bryan,  1  R.  &  M.  30;  Tench 
V.  Cheese,  1  Beav.  571;  Van  Rensselaer  v. 
Brice,  i  Paige,  174. 


When  an  exception  was  taken  to  the 
jurisdiction,  in  the  answer,  it  was  properly 
struck  out,  on  reference  to  a  Master,  for 
impertinence.  Wood  v.  Mann,  1  Sumner, 
579;  but  see  Teague  v.  Dendy,  2  M'Cord 
Ch.  207,  210.  As  to  impertinence,  see 
further,  Story  Eq.  PI.  §  863;  Jolly  v.  Car- 
ter, 2  Edw.  Ch.  209 ;  Somers  v.  Torrey,  5 
Paige,  54.  As  to  scandal  in  an  answer, 
see  Story  Eq.  PI.  §§  861,  862. .  As  in  a  bill, 
so  in  an  answer,  nothing  relevant  can  be 
deemed  scandalous.  Story  Eq.  PI.  §  862 ; 
Jolly  V.  Carter,  2  Edw.  Ch.  209.  Separate 
exceptions  to  the  same  answer,  one  for 
scandal  and  the  other  for  impertinence, 
will  not  be  allowed ;  as  nothing  in  a  plead- 
ing can  be  considered  as  scandalous  which 
is  not  also  impertinent.  M'Intyre  v.  Trus- 
tees of  Union  College,  6  Paige,  240. 

1  Ld.  Red.  318;  Hildyard  v.  Cressy,  3 
Atk.  303. 

2  Smith  V.  Serle,  14  Tes.  415. 

"  Where  two  defendants  answer  jointly, 
and  one  speaks  positively  for  himself,  the 
other  may,  in  cases  where  he  is  not  charged 
with  any  thing  upon  his  own  knowledge, 
say,  that  he  perused  the  answer  and 
believes  it  to  be  true ;  but  it  is  otherwise 
where  the  defendant  answers  separately. 
1  Har.  185,  ed.  Newl.  A  defendant  may 
sufficiently  answer  by  adopting  the  answer 
of  his  co-defendant.  Bmney's  Case,  2 
Bland,  99 ;  Warfield  v.  Banks,  11  Gill  &  J. 
98.  But  an  answer  simply  averring  that 
the  facts  stated  in  a  paper  purporting  to 
be  the  answer  of  another  defendant  in  the 
cause,  "  are  substantially  correct  as  far  as 
these  defendants  are  concerned,"  is  for- 
mallv  and  substantially  defective.  Carr  v. 
Weia,  3  C.  E.  Green  (N.  J.),  41. 
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Costs  of 
separate 
answers, 
iiled  by  same 
solicitor: 


where 
allowed. 


Where  one 
set  of  costs 
only  allowed ; 


trustees; 


cestui  que 
truste  ; 

other 
instances. 


Where  costs 
of  separate 
defences  by 
trustees 
allowed. 

Who  en- 
titled, where 
only  one  set 
of  costs. 


will  make  any  order  upon  the  subject. "^  Where  the  same  solicitor 
has  been  employed  for  two  or  more  defendants,  and  separate 
answers  have  been  filed,  or  other  proceedings  had  by  or  for  two 
or  more  of  such  defendants  separately,  the  Taxing  Master  will 
consider,  in  the  taxation  of  such  solicitor's  bill  of  costs,  either  between 
party  and  party,  or  between  solicitor  and  client,  whether  such  sepa- 
rate answers  or  other  proceedings  were  necessary  or  proper;  and  if 
he  is  of  opinion  that  any  part  of  the  costs  occasioned  thereby  has 
been  unnecessarily  or  improperly  incurred,  the  same  will  be  dis- 
allowed.^ No  general  rule  can  be  laid  down,  determining  when 
defendants,  appearing  by  the  same  solicitor,  may  sever  in  their 
defence ; '  practically,  the  Taxing  Master  has  to  exercise  his 
discretion  in  each  particular  case. 

Where  defendants  have  a  joint  interest  only,  they  will  not,  in 
general,  be  allowed  to  sever  in  their  defence ;  and  there  are  many 
cases  where  only  one  set  of  costs  has  been  allowed  by  the  Court 
to  two  defendants,  whose  interest  was  so  far  joint  as  to  have  made 
a  severance  of  their  defence  unnecessary.  Thus,  trustees  will  not, 
in  general,  be  allowed  costs  consequent  upon  their  separate  defences, 
unless  some  of  them  have  a  beneficial  interest,  or  there  is  some 
special  reason  for  their  severance.*  So,  trustees  and  cestui  que 
trusts,  if  they  have  no  conflicting  interests,  will,  in  general,  be 
only  allowed  one  set  of  costs.'  The  same  principle  applies,  as 
between  a  husband  and  his  wife,°  a  bankrupt  and  his  assignees,' 
and,  in  an  administration  suit,  between  an  assignor  and  his 
assignee.'  The  severance  will,  however,  be  justifiable  where  the 
suit  is  against  two  trustees,  one  of  whom  only  is  charged  with  a 
breach  of  trust ;  ^  and,  in  some  cases,  where  they  reside  at  a 
distance  fi"om  each  other.' 

Where  only  one  set  of  costs  is  allowed,  the  Court  does  not,  gen- 
erally, declare  to  whom  it  is  to  be  given ;  '^°  but  where  one  trustee 


1  Vansandau  v.  Moore,  1  Suss.  441, 
454;  2  S.  &  S.  509,  512;  and  see  Woods 
V.  Woods,  5  Hare,  230;  Story  Eq.  PI. 
§869. 

2  Ord.  XL.  12;  Woods  v.  Woods,  5 
Hare,  229,  231.  By  the  62d  Equity  Eule 
of  the  United  States  Courts,  it  is  provided, 
that  in  such  a  case  "costs  shall  not  be 
allowed  for  such  separate  answers  or  other 
proceedings,  unless  a  Master,  upon  refer- 
ence to  him,  shall  certify,  that  such  sepa- 
rate answers  and  other  proceedings  were 
necessary  or  proper,  and  ought  not  to 
have  been  joined  together." 

8  Greedy  v.  Lavender,  11  Beav.  417, 
420;  Eemnanti).  Hood  (No.  2),  27  Beav. 
613. 

*  Gaunt  V.  Taylor,  2  Beav.  346;  4  Jur. 
166 ;  Dudgeon  ».  Corley,  4  Dr.  &  War.  158 ; 
Tarbuck  v.  Woodcock,  3  Beav.  289 ;  Hod- 
Bon  V.  Cash,  1  Jur.  N.  S.  864,  V.  C.  W. ; 


Course  v.  Humphrey,  26  Beav.  402;  5  Jur. 
N.  S.  615;  Prince  v.  Hine,  27  Beav.  345; 
Attorney-General  v.  Wyville,  28  Beav. 
464;  and  see  Morgan  &  Davey,  87;  and 
posl,  Chap.  XXXI.,  §  2,  Costs. 

5  Woods  V.  Woods,  vbi  sup. ;  Farr  v. 
Sheriffe,  4  Hare  528;  10  Jur.  630;  Rem- 
nant V.  Hood,  vbi  sup. 

6  Garey  v.  Whittmgham,  5  Beav.  268, 
270;  6  Jur.  545. 

'  Remnant  v.  Hood  (No.  2),  27  Beav. 
613;  Greedy  v.  Lavender,  11  Beav.  417, 
420. 

8  Webb  V.  Webb,  16  Sim.  65. 

9  Aldridge  v.  Westbrook,  4  Beav.  212; 
Wiles  V.  Cooper,  9  Beav.  298 ;  Commins  v. 
Brownfield,  3  Jur.  N.  S.  657,  V.  C.  W. 

1"  Course  v.  Humphrey,  26  Beav.  402; 
5  Jur.  N.  S.  615;  Attorney-General  v, 
Wyville,  28  Beav.  464.  . 
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only,  in  obedience  to  an  order,  paid  a  sum  of  money  into  Court,  he  C.XVII.  §  2. 

was  held  entitled  to  the  whole  of  the  costs.^  ■ , ■ 

If  the  defendants  are  permitted  to  sever,  they  will  be  allowed  Separate 
the  costs  of  separate  counsel,  though  they  take  the  same  line  of  Xwed 

deience.  where  sever- 

An  answer  must  be  divided  into  paragraphs,  numbered  con-  ^""^P^P^"^- 

secutively,  each  paragraph  containing,  as  nearly  as  may  be,  a  sep-  answer, 
arate  and  distinct  statement  or  allegation.^    It  must  not  refer  to 
another  document,  not  on  the  files  of  the  Court,  as  containing  the 
statement  of  the  defendant's  case.* 

An  answer  must  be  intituled  in  the  cause,  so  as  to  agree  with  Title. 
the  names  of  the  parties  as  they  appear  in  the  bill,  at  the  time  the 

answer  is  filed.^     A  defendant  may  not  correct  or  alter  the  names  Correction  of 

of  the  parties  as  they  appear  in  the  bill ;  if  there  is  a  mistake  in  his  ™i™<>°ier. 
own  name,  he  must  correct  it  in  the  part  following  the  title  of  the 
cause,  thus  :  "  The  answer  of  John  Jones  (in  the  bill  by  mistake 
called  William  Jones)."  ° 

An  answer  is  headed:  "The  answer  of  A.  B.,  one  of  the  above-  Heading  of 

named  defendants,  to  the  bill  of  complaint  of  the  above-named  ^  orf^nai 

plaintiff."    If  the  bill  has  been  amended  after  answer,  the  heading  bill; 

states  that  the  answer  is  "  to  the  amended  bill  of  complaint  of  the  to  amended 

above-named  plaintiff."'    If  two  or  more  defendants  join  in  the  ^'^' 

same  answer,  it  is  headed  :  "The  joint  and  several  answer;"  but  defendants; 

if  it  be  the  answer  of  a  man  and  his  wife,  it  is  headed  "  The  joint  of  husband 

answer."     If  a  female  defendant  has  married  since  the  filing  of  the  ""'^  ^^®' 

bill,  but  before  answering,  she  must  either  obtain  an  order  for  leave  defendant 

to  answer  separately,  or  answer  iointly  with  her  husband,  who,  al-  ^^^^^f^^ 

1  ■■  -,  -,    ^      -•  ...,       fihngofbill; 

though  not  named  on  the  record  as  a  defendant,  may  join  m  the 
answer :  in  which  case,  the  answer  should  be  headed  "  The  answer 
of  A.  B.  and  C  his  wife,  lately  and  in  the  bill  called  C.  D.,  spinster 
(or  widow,  as  the  case  maybe)."*  The  answer  of  an  infant,  or  by  guardian, 
other  person  answering  by 'guardian,  or  of  an  idiot  or  lunatic  an- 
swering by  his  committee,  is  so  headed.' 

Any  defect  occurring  in  the  heading  of  an  answer,  so  that  it  -wiiere  a  de- 
does  not  appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  f«ct  appears 
an  answer,  is  a  ground  for  taking  it  off  the  file  for  irregularity,  plaintiff  may 
Thus,  where"  an  answer  was  intituled  "  the  joint  and  several  answer  ^"^e^taken 
of  A.  B.  and  C.  D.,  defendants,  E.  F.  and  G.  H.,  complainants,"  off  the  file; 
omitting  the  words,  "  to  the  bill  of  complaint  of,"  it  was,  on  motion, 

1  Prince  V.  Hine,  27  Beav.  345;  and  see  ^  Braithwaite's  Pr.  44. 

Morgan  &  Davey,  87,  88.  ^  Ibid.;  Attorney-General  v.  Worcester 

2  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107,       Corporation,  1  C.  P.  Coop.  t.  Cott.  18. 

v.  C.  W.  '  Eigby  v.  Eigby,  9  Beav.  311,  313; 

a  15  &  16  Vic.  c.  86,  §  14;  Ord.  XV.  see  forms  in  Vol.  III. 

1;  see  forms  of  answers  in  Vol.  III.  8  Braithwaite's  Pr.  46. 

*  Falkland  Islands  Company  v.  Lafone,  '  For  forms  of  headings  of  answers,  see 

3  K.  &  J.  267.  Vol.  III. 


732 


ANSWERS. 


c.  xvn.  §  2. 


or  defendant 
may  put  in 
a  proper 
answer. 


Where 
answer  not 
sworn  by  all 
the  defend- 
ants for 
whom  it  was 
prepared. 


Must  be 
signed  by 
counsel, 
and  be  per- 
used by  him ; 


ordered  to  be  taken  off  the  file  for  irregularity.*  So  also,  where 
the  plaintiff  was  misnamed  in  the  heading,  an  order  was  made  to 
take  the  answer  off  the  file,  and  for  process  of  contempt  to  issue  ; " 
and  so,  where  the  hill  was  filed  hy  six  persons,  and  the  document 
filed  purported  to  be  an  answer  to  the  bill  of  five  only,  the  answer 
was  ordered  to  be  taken  off  the  file.'  If,  however,  it  is  clear  to 
whose  bill  it  is  intended  to  be  an  answer,  this  course  will  not  now 
be  followed.*  The  notice  of  motion,  in  such  a  case,  should  not 
describe  the  document  as  the  answer  of  A.  B.,  &c.,  but  as  a  certain 
paper  writing,  purporting  to  be  the  answer.^  An  answer  with  a 
defect  of  this  sort  in  the  title  is,  in  fact,  a  nullity,  and  may  be 
treated  as  such  ;  and  although  a  defendant  may,  if  he  pleases,  ap- 
ply to  the  Court  for  leave  to  take  the  answer  off  the  file  and  re- 
swear it,  it  is  not  necessary  that  he  should  do  so,  but  he  may  leave 
the  answer  upon  the  file,  and  put  in  another." 

"Where  an  answer  has  been  prepared  for  five  defendants,  it  can- 
not be  received  as  the  answer  of  two  only ; '  and  where  such  an 
answer  had  been  filed,  it  was,  upon  the  motion  of  the  plaintiff, 
ordered  to  be  taken  off  the  file.'  In  an  earlier  case,  however,  be- 
fore the  same  Judge,  where  a  joint  and  several  answer  included  in 
the  title  the  names  of  persons  who  refused  to  join  in  it,  the  answer 
was  ordered  to  be  received  as  the  answer  of  those  defendants  who 
had  sworn  to  it,  without  striking  out  the  names  of  those  who  had 
not.'  And  an  answer,  which  had  been  prepared  as  the  answer  of 
several  defendants,  but  only  sworn  to  by  some  of  them,  may,  by 
special  order,  be  directed  to  be  filed  as  the  answer  of  those  de- 
fendants only  who  have  sworn  to  it ;  and  an  order  may  be  subse- 
quently made,  that  a  defendant  who  has  not  sworn  to  it  (he  being 
out  of  the  jurisdiction  when  the  answer  was  filed)  be  sworn  to  it 
by  the  Record  and  Writ  Clerk,  without  the  answer  being  taken  off 
the  file,  and  that  such  answer,  when  so  sworn,  be  treated  as  the 
joint  answer  of  all  the  defendants  whose  answer  it  purports  to  be.*" 

An  answer  must  be  signed  by  counsel ;  ^^  and  no  counsel  is  to 
sign  any  answer  unless  he  has  perused  it ;  and  he  must  take  care 


1  Pieters  v.  Thompson,  G.  Coop.  249. 

2  Griffiths  V.  Wood,  11  Ves.  62;  Fry  v. 
Mantell,  4  Beav.  485 ;  S.  C.  7mm.  Fry  v. 
Martel,  5  Jur.  1194;  Tjpton  v.  Sowten,  12 
Sim.  45;  S.  C.  nam.  Upton  v.  Lowten, 
5  Jur.  818. 

8  Cope  V.  Parry,  1  Mad.'  83.  As  to 
scandal  and  impertinence  in  the  heading 
of  an  answer,  see  Peck  v.  Peck,  Moss.  45. 

*  Eabheth  v.  Squire,  10  Hare  Ap.  3. 

^  See  11  Ves.  64.  For  form  of  notice  of 
motion^  see  Vol.  III. 

6  Griffiths  V.  Wood,  ubi  sup. 

'  Harris  v.  James,  3  Bro.  C.  C.  399. 

e  Cooke  ».  Westall,  1  Mad.  266. 


9  Done  V.  Read,  2  V.  &  B.  310. 

w  Lyons  v.  Read,  4  and  15  Nov.,  1856, 
cited  Braitliwaite's  Pr.  51,  52;  and  see 
Hay  ward  v.  Roberts  (1857,  H.  152),  6 
March,  1858;  and  Lane  v.  London  Bank 
of  Scotland  (1864,  L.  128),  16  March, 
1865,  in  which  like  orders  were  made ;  the 
latter  on  petition  of  course,  by  consent  of 
the  plaintitf. 

11  Ord.  VIII.  1;  Wall  v.  Stubbs,  2  V.  & 
B.  358 ;  Brown  v.  Bruce,  2  Mer.  1 ;  Bishop 
V.  Willis,  5  Beav;  83  n. ;  but  see  Sears  v. 
Hyer,  1  Paige,  483.  There  is  no  objection 
to  the  same  counsel  signing  the  separate 
answers  of  co-defendants. 
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that  the  documents  are  npt  unnecessarily  set  out  therein  in  hcBC 
verba  ;  but  that  so  much  of  them  only  as  is  pertinent  and  material 
is  set  out  or  stated,  or  that  the  substance  of  so  much  of  them  only 
as  is  pertinent  and  material  be  given,  as  counsel  may  deem  advis- 
able ;  and  that  no  scandalous  matter  ^  be  inserted  therein.^ 

The  signature  of  counsel  is  usually  put  to  the  draft  of  the  an- 
swer, and  thence  copied  on  to  the  engrossment  or  print ;  and  if 
not  affixed  either  to  one  or  the  other,  the  plaintiff  may  apply,  by 
motion,  with  notice  to  the  defendant,  that  the  answer  may  be 
taken  off  the  file  ;  °  but  the  Court  will  not  direct  such  a  course  to 
be  adopted  where  the  interest  of  the  plaintiff  may  be  prejudiced 
by  the  proceeding.*  Where,  by  inadvertence,  an  answer  has  been 
sworn  or  filed  without  the  name  df  counsel  being  put  to  it,  and  the 
plaintiff  has  not  served  a  notice  of  motion  to  take  the  answer  off 
the  file  for  irregularity,  an  order  may  be  obtained,  on  motion  of 
course,  or  on  petition  of  course  at  the  Rolls,  to  amend  the  answer 
by  adding  the  name.* 

An  answer  must,  also,  be  signed  by  the  defendant  or  defendants 
putting  it  in,^  unless  an  order  has  been  obtained  to  take  it  without 
signature.'  Where  an  answer  is  put  in  by  guardian  or  committee, 
the  signature  of  such  guardian  or  committee  is  alone  required ; 
and  if  such  guardian  is  also  a  defendant,  and  puts  in  an  answer  in 
that  character  as  well  as  in  that  of  guardian,  he  need  only  afiix  his 
signature  to  the  answer  once.'  It  is  prudent,  though  not  essential, 
to  sign  each  sheet  of  the  answer.  Where  there  are  any  schedules, 
each  schedule  should  be  signed  also.'    If  the  answer  is  put  in  upon 


C.  XVII.  §  2. 


How  signa- 
ture of  coun- 
sel afSxed; 


proceedings, 

wlien 

omitted. 


Signature  of 
defendant; 

or  of  guar- 
dian, or 
committee. 


Signature  to 
schedules. 


1  As  to  scandal,  see  ante,  p.  346. 

2  Ord.  VIII.  2. 

8  See  Wall  v.  Stubbs,  «bi  sup.  A  party- 
has  a  right  to  suppose;  that  the  pleading 
served  on  him  is  a  correct  copy  of  that 
filed ;  and  where  the  copy  of  an  answer 
contains  neither  the  signature  of  solicitor 
or  counsel,  nor  has  &  jurat,  the  plaintiff 
may  apply  to  take  the  answer  off  the  files 
for  irregularity.  Littlejohn  v.  Munn,  3 
Paige,  280.  Where  the  answer  was  put 
in  without  the  defendant's  signature,  it  was 
ordered  to  be  taken  off  the  files  for  irregu- 
larity. Denison  v.  Bassford,  7  Paige,  370. 
Por  form  of  notice  of  motion,  see  vol.  III. 

<1  Bull  V.  Griifin,  2  Anst.  863. 

6  Braithwaite's  Pr.  48;  and  see  Harrison 
V.  Delmont,  1  Pri.  108. 

6  Ord.  XV.  5;  see  Rule  7  of  Maine 
Chancery  Practice;  37  Maine,  583.  The 
answer  must  be  signed  by  the  defendant, 
though  the  oath  be  waived.  Kimball  v. 
Ward,  Walk.  Ch.  439.  But  it  is  not  neces- 
sary in  all  cases  that  an  individual  de- 
fendant should  write  his  own  name  to  an 
answer.  Supervisors,  &c.  v.  Mississippi, 
&o.  E.R.  Co.,  21  111.  338;  Hatch  v.  Eusta- 
phieve,  1  Clarke,  63. 

On  a  bill  against  husband  and  wife,  the 


husband  is  bound  to  enter  a  joint  appear- 
ance, and  put  in  a  joint  answer,  unless  for 
suificiebt  reason,  as  that  the  wife  refuses  to 
join  or  to  swear  to  a  plea,  he  is  permitted 
by  the  Court  to  answer  separately.  Leavitt 
V.  Cruger,  1  Paige,  421 ;  CoUard  v.  Smith, 
2Beasley  (N.  J.),  43,  44,  45. 

Defendants  may  answer  jointly,  orjointly 
and  severally  or  separately,  but  in  either 
case  each  defendant  must  swear  to  his 
answer,  or  it  will  be  no  answer  as  to  him. 
Binney's  case,  2  Bland,  99. 

7  Pulton  Bank  v.  Beach,  2  Paige,  306. 
Although  an  oath  is  not  required.  Deni- 
son V.  Basstbrd,  7  Paige,  370;  Story  Eq. 
PI.  §  875.  The  signature  may  be  waived 
by  the  plaintiff;  and  tlie  tiling  of  a  repli- 
cation is  evidence  of  such  waiver  of  the 
signature.  Fulton  Bank  v.  Beach,  2  Paige, 
306;  Collard  v.  Smith,  2  Beasley  (N.  J.), 
43,  45. 

The  answer  of  a  corporation  should  be 
signed  by  tlie  principal  officer.  A  secre- 
tary, or  cashier,  in  case  of  a  bank,  fre- 
quently signs  it  also.  1  Hoff.  Ch.  Pr.  239 ; 
Supervisors,  &c.  v.  Mississippi,  &c.  E.R. 
Co.,  21  lU.  338. 

8  Anon.,  2,  J.  &  W.  553. 

9  Braithwaite's  Pr.  45,  342,  n. 
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In  what  cases 
signature  dis- 
pensed with. 


Signature 
must  be 
affixed  to  the 
engrossment 
or  print. 


Answer  must 
be  upon  oath; 


oath,  the  signature  must  be  affixed,  or  acknowledged,  in  the  pres- 
ence of  the  person  before  whom  it  is  sworn ;  *  and  he  also  must 
sign  each  schedule,  as  well  as  the  jurat.^ 

Sometimes  the  Court  has,  under  special  circumstances,  directed 
an  answer  to  be  received,  though  it  has  not  been  signed  by  the 
defendant ;  as,  where  a  defendant  went  abroad,  forgetting,  or  not 
having  had  time,  to  put  in  his  answer ; '  and  where  a  defendant 
had  gone  or  was  resident  abroad,  and  had  given  a  general  power 
of  attorney  to  defend  suits.^  Where  an  answer  was  put  in  under 
the  authority  of  a  power  of  attomfey,  the  Court  thought  it  better 
to  take  the  answer  without  any  signature,  than  that  the  person  to 
whom  the  power  is  given  should  sign  it  in  the  name  of  the  de- 
fendant ;  the  power  of  attorney  should  be  recited  in  any  order 
authorizing  the  answer  to  be  put  in  under  it.^ 

The  signature  of  the  defendant  must  be  affixed  to  the  engross- 
ment or  print,  and  not  to  the  draft :  the  object  in  requiring  it  being 
to  identify  the  instrument,  to  which  the  defendant  has  given  the 
sanction  of  his  oath,  for  the  purpose  of  rendering  a  conviction  for 
perjury  more  easy.^ 

Unless  the  Court  otherwise  directs,  the  answers  of  all  persons 
(except  persons  entitled  to  the  privilege  of  peerage,  or  corporations 
aggregate)  must  be  put  in  upon  the  oath  of  the  parties  putting  in 
the  same,'  where  they  are  not  exempted  from  taking  an  oath  by 


1  Ora.  XV.  6. 

2  Braithwaite's  Pr.  342,  n. ;  and  see  post, 
p.  746,  n. 

s V.  Lake,   6  Ves.  171;   v. 

Gwillim,  ib.  285;  10  Ves.  442;  Dumond  v. 
Magee,  2  John.  Ch.  240. 

*  Bayley  v.  De  Walkiers,  10  Ves.  441; 
Harding  v.  Harding,  12  Ves.  159.' 

6  Bayley  v,  De  Walkiers,  ubi  sup. 

6  Harr.  by  Newl.  170. 

^  An  answer  should  be  regularly  signed 
and  sworn  to.  Fulton  Bank  v.  Beach,  2 
Paige,  307;  S.  C.  6  Wend.  86;  TrumbuU 
V.  Gibbons,  Halst.  Dig.  172;  Salmon  «. 
Claggett,  3  Bland,  125 ;  Eogers  v.  Cruger, 
7  John.  Ch.  557 ;  Van  Valtenburg  v.  Al- 
berry,  10  Iowa  (2  With.),  264;  Story  Eq. 
PI.  §  874;  Rule  7  of  Maine  Chancery 
Practice.  This  rule  in  Maine  gives  the 
substance  of  the  oath  to  be  administered; 
and  it  provides  that  the  certiiicate  of  the 
magistrate  must  state  the  oath  adminis- 
tered.   37  Maine,  583. 

"Answers,"  in  New  Hampshire,  "un- 
less required  by  the  bill  to.be  imder  oath, 
need  not  be  sworn  to,  and  they  will  then 
be  regarded  only  as  pleadings,  and  no' 
exception  for  insufficiency  can  be  taken 
thereto."  Rule  9  of  Chancery  Practice. 
See  Dom  v.  Bayer,  16  Md.  144;  Mahauey 
V.  Lozier,16  Md.  69 ;  Shepard  v.  Ford,  10 
Iowa  (2  With.),  502;  Blakemore  v.  Allen, 
10  Iowa  (2  With.),  550, 

A  defendant  has  a  right  to  put  in  his 


answer  under  oath,  although  not  required 
by  the  plaintiff.  White  v.  Hampton,  9 
Iowa  (1  With.),  181. 

The  59th  Equity  Rule  of  the  United 
States  Courts,  declares,  "  Every  defendant 
may  swear  to  his  answer  before  any  jus- 
tice or  judge  of  any  Court  of  the  United 
States,  or  before  any  commissioner  ap- 
pointed by  any  Circuit  Court  to  take  testi- 
mony or  depositions,  or  before  any  Master 
in  Chancery  appointed  by  any  Circuit 
Court,  or  before  any  Judge  of  any  Court 
of  a  State  or  Territory." 

In  New  Jersey,  an  answer  must  be  sworn 
to  before  a  Master  of  the  Court  or  before  a 
commissioner  authorized  for  that  purpose; 
and  an  answer  sworn  to  before  a  notarj' 
public,  of  the  State  of  Cdnnecticut,  was 
considered  irregular,  as  filed  without  oath. 
Trumbull  v.  Gibbons,  supra.  In  Mary- 
land, an  answer  sworn  to  before  a  justice 
of  the  peace,  in  another  State  or  in  the 
District  of  Columbia,  who  is  certified  to 
be  a  justice  of  the  peace  at  the  time,  is  re- 
ceived as  sufficient.  Chapline  v.  Beatty. 
1  Bland,  197;  Lingan  v.  Henderson,  1 
Bland,  240;  Gibson  v.  Tilton,  1  Bland, 
352.  As  to  New  York,  see  1  Barb.  Ch. 
Pr.  145,  146.  As  to  New  Hampshire, 
Chancery  Rule,  30,  38  N.  H.  611. 

A  defendant  prepared  an  answer  admit- 
ting the  allegations  of  the  plaintiffs  bill, 
and  it  was  certified  as  sworn  to ;  but  the 
person  certifying  did  not  style  himself  in 
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any  statute  in  that  behalf.^  Persons  entitled  to  the  privilege  of  C.  XVII.  §  2. 
peerage  answer  upon  protestation  of  honor;  and  corporations 
aggregate  put  in  their  answer  under  their  common  seal."  The 
Secretary  of  State  for  India,  and  the  Attorney-General,  respec- 
tively sign,  but  do  not  swear  to  their  answers  ;  and  such  answers 
are  received  and  filed  without  an  order  dispensing  with  the  oath." 

The  oath,  when  administered  to  a  person  professing  the  Christian 
religion,  is  upon  the  Holy  Evangelists.''    But  persons  who  do  not  where  de- 
beUeve  the  Christian  oath,  must,  out  of  necessity,  be  put  to  swear  f™iiant  is  not 
according  to  their  own  notiorf  of  an  oath ; "  therefore,  a  Jew  may 
be  sworn  upon  the  Pentateuch  with  his  hat  on ;  ^  and  a  Heathen 


the  certificate  a  justice  of  the  peace,  nor^^ 
■was  he  othei-wise  proved  to  be  a  magis- 
trate empovyered  to  administer  oaths ;  the 
defendant  died,  and  this  paper  so  certified 
was  afterwards  tiled  in  the  clerk's  office, 
and  it  was  held  not  to  be  the  answer  of  the 
party,  nor  evidence  in  the  cause.  SitUng- 
ton  v.  Brown,  7  Leigh,  271. 

1  See  Stat.  7  &  8  WiU.  III.  c.  34,  §  1; 
8  Geo.  I.  c.  6,  §  1;  22  Geo.  II.  c.  30,  §  1; 
ii.  c.  46,  §  36;  9  Geo.  IV.  c.  32,  §  1;  3&4 
WiU.  IV.  c  49;  ib.c.82;  1  &  2  Vice.  77; 
and  see  ib.  c.  105.  Parties,  if  conscien- 
tiously scrupulous  of  taking  an  oath,  may, 
in  lieu  thereof,  make  solemn  affirmation 
to  the  truth  of  the'  facts  stated  by  them, 
in  tlie  U.  S.  Courts.  Equity  Rule,  91._  So 
in  Massachusetts,  and  other  States,  either 
by  statute  or  rule  of  Court.  It  is  to  be 
observed,  that  an  affirmation  cannot  be 
taken  under  a  commission  authorizing 
the  commissioners  to  take  an  answer 
upon  oath.  Parke  v.  Christy,  1  Y.  &  J. 
533. 

2  Ord.  XV.  6.  The  answer  of  a  corpo- 
ration is  put  in  without  oath,  imder  the 
corporate  seal.  1  HoiF.  Ch.  Pr.  239 ;  see 
Vermilyea  v.  Fulton  Bank,  1  Paige,  37; 
Fulton  Bank  v.  N.  Y.  &  Sharon  Canal  Co., 
1  Paige,  311;  Baltimore  &  Ohio  R.R.  Co. 
V.  City  of  Wheeling,  13  Graft.  40;  1 
Grant  Ch.  Pr.  120;  Angell  &  Ames  Corp. 
§  665  et  seq. ;  Haight  v.  Prop,  of  Morris 
Aqueduct,  4  Wash.  C.  C.  601;  Champlm 
V.  Corporation  of  New  York,  3  Paige, 
573.  An  answer  of  a  corporation,  put  in 
without  their  seal,  was  suppressed  as  ir- 
regular, in  Ransom  v.  Stoningtou  Savings 
Bank,  2  Beasley  (N.  J.),  212.  But  it  was 
held  in  the  same  case  that  the  corporation 
may  adopt  and  use  any  seal,  — as  a  bit  of 
paper  attached  by  a  wafer, — pro  hac 
vice,  ibid. ;  Mill  Dam  Foundry  ».  Hovey, 
21  Pick.  417.  If  the  seal  is  dispensed 
with,  it  should  be  by  leave  of  the  Court 
previously  obtained  and.  for  good  cause 
shown.  Ransom  «.  Stonington  Savings 
Bank,  uU  supra.  The  plaintifi'  cannot 
compel  the  officers,  even  those  who  have 
signed  it,  to  swear  to  it.  1  HofF.  Ch.  Pr. 
239;  Brumly  v.  The  Westchester  Manuf. 
So.,  1  John.  Ch.  366;  see  Kittredge  v. 
Claremont  Bank,  1  Wood.  &  M.  244.    But 


where  it  is  the  object  of  the  corporation  to 
obtain  the  dissolution  of  an  injunction,  it 
is  necessary  to  have  the  answer  verified  by 
the  oath  of  some  of  the  corporators,  or 
officers  of  the  corjporation,  who  are  ac- 
quainted with  the  tacts ;  as  the  injunction, 
cannot  be  dissolved  upon  an  answer  with- 
out oath,  denying  the  equity  of  the  biU. 
Fulton  Bank  v.  New  York  and  Sharon 
Canal  Co.,  1  Paige,  311. 

Individual  members  of  a  corporation 
may  be  called  upon  to  answer  to  a  bill  of 
discovery  under  oath;  but  in  that  case  the 
individuals  must  be  named  as  defendants 
in  the  bill.  Brumly  v.  Westchester  Manuf. 
So.,  1  John.  Ch.  368 ;  Buford  ».  Rucker,  4 
J.  J.  Marsh.  551;  Vermilyea  v.  Fulton 
Bank,  1  Paige,  37.  As  to  making  officers 
and  members  of  corporations  parties  for 
discovery,  see  ante,  135,  notes.  The  an- 
swer of  a  corporation,  under  its  seal,  is 
something  more  than  a  pleading,  and 
where  it  negatives  the  bill,  warrants  the 
dissolution  of  an  injunction.  Hogan  ». 
Branch  Bank  of  Decatur,  10  Ala.  485.  A 
foreign  corporation  cannot  be  compelled 
to  file  an  answer;  and  the  want  of  an 
answer,  where  it  was  not  needed  for  the 
purposes  of  discovery,  was  held  no  good 
objection  on  a  motion  to  dissolve  an  injunc- 
tion. Bait.  &  Ohio  R.R.  Co.  v.  City  of 
Wheeling,  13  Graft.  40. 

It  is  desirable,  though  not  essential,  that 
the  affixing  of  the  seal  should  be  attested 
by  some  official  of  the  corporation.  Braith- 
waite's  Pr.  53.  For  forms  of  oath,  affirm- 
ation, and  attestation,  see  Vol.  III.  Coale 
V.  Chase,  1  Bland,  137;  Gibson  ».  Tilton, 
1  Bland,  355. 

8  For  form  of  special  attestation  to  the 
signature  of  the  Secretary  of  State,  see 
Vol.  III. 

*  Except  in  cases  within  the  stat.  1  &  2 
Vie.  c.  105,  post,  p.  746.  Where  that  Act 
is  inapplicable,  a  Christian,  in  making 
oath,  holds  the  book  in  his  right  hand,  the 
hand  being'  uncovered,  and,  m  the  case  of 
a  male  person,  the  head  being  uncovered  , 
also.    Braithwaite's  Pr.  343. 

6  Omychuud  v.  Barker,  1  Atk.  21,  46. 

6  Hinde,  228;  see  Tryatt  v.  Lindo,  3 
Edw.  Ch.  239.  But,  though  the .  head  be 
covered,  the  right  hand  in  which  the  book 
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C.  XVII.  §  2.  may  be  sworn  in  the  manner  most  binding  on  his  conscience.  In 
MamMssenseat  v.  Barker,^  where  the  defendant  to  a  cross-bill  was 
resident  in  the  East  Indies,  and  professed  the  Gentoo  religion,  the 
Court  directed  a  commission  to  the  East  Indies,  and  empowered 
the  commissioners  to  administer  the  oath  in  the  most  solemn  man- 
ner as  in  their  discretion  should  seem  meet,  and,  if  they  adminis- 
tered any  other  oath  than  the  Christian,  to  certify  to  the  Court 
what  was  done  by  them. 

Sometimes  an  answer  is  put  in  without  oath,  or  without  oath  or 
signature,  and  this  practice  is  frequently  resorted  to  in  amicable 
suits ;  ^  such  an  answer,  however,  cannot  be  received,  unless  an 
order  to  that  effect  has  first  been  obtained.  This  order  may  be 
obtained  upon  motion,'  or  upon  petition  of  course  at .  the  Rolls ;  * 
the  application  is  usually  made  by  petition.  If  the  answer  is  to 
be  put  in  without  oath,  and  the  plaintiff  applies  for  the  order,  no 
consent  is  necessary ;  but  if  the  defendant  applies,  the  plaintiff's 
solicitor  must  instruct  counsel  to  consent  to  the  motion,  or  must 
subscribe  his  own  consent  to  the  petition,  as  the  case  may  be.*    If 


Oath  or  sig- 
nature may 
be  dispensed 
with,  by  or- 
der. 


is  held,  must  be  uncovered.  A  Jew  may, 
if  he  pleases,  be  sworn  while  his  head  is 
micovered.    Braithwaite's  Pr.  343. 

^  1  Atk.  19,  20.  For  form  of  jurat  in 
the  case  of  a  Hindoo,  see  Braithwaite's 
Oaths  in  Chan.  86. 

2  An  answer  may  by  consent  of  the 
plaintiff  be  received  without  being  sworn 
to.  Contee  v.  Dawson,  2  Bland,  264; 
Fulton  Bank  v.  Beach,  2  Paige,  307 ;  Bil- 
lingslea  v.  Gilbert,  1  Bland,  5U7 ;  see  Reed 
V.  Warner,  5  Paige,  650.  And  in  New 
York  the  filing  of  a  replication  is  evidence 
of  such  consent.  Fulton  Bank  v.  Beach, 
2  Paige,  307.  .But  it  is  otherwise  in  New 
Jersey;  Trumbull  v.  Gibbons,  Halst.  Dig. 
172 ;  and  in  Maryland,  Nesbitt  v.  Uellam, 
7  Gill  &  J.  494. 

8  Hinde,  228. 

*  Braithwaite's  Pr.  47.  For  form  of 
order  on  motion,  see  Seton,  1254,  No.  2; 
and  for  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

6  Where  the  parties  agree,  that  the  an- 
swer may  be  received  without  oath  or  sig- 
nature, it  is  of  course  tor  the  Court  so  to 
order.  Fulton  Bank  v.  Beach,  2  Paige, 
307;  S.  C.  6  Wend.  36;  Trumbull  v.  Gib- 
bons, Halst.  Dig.  172;  Billingslea  v.  Gil- 
bert, 1  Bland,  567. 

It  is  provided  by  statute  in  Massachu- 
setts, that  an  answer  shall  be  supported 
by  oath,  unless  waived  by  the  adverse 
party.  Genl.  Sts.  c.  113,  §  5.  And  the 
rule  of  Court  is  that,  "when  a  bill  shall 
be  filed  other  than  tor  discovery  only,  the 
plaintiff  may  waive  the  necessity  of  the 
answer  being  made  on  the  oath  of  the  de- 
fendant; and,  in  such  cases,  the  answer 
may  be  made  without  oath,  and  shall  have 
no  other  or  greater  force  as  evidence  than 
the  bill.    No  exception  for  insufficiency 


can  be  taken  to  such  answer."  Rule  8. 
Answers  in  New  Hampshire  need  not  be 
sworn  to  unless  an  oath  is  required  by  the 
bill ;  if  not  sworn  to  they  will  be  regarded 
only  as  pleadings,  and  no  exception  tor 
insufficiency  can  be  taken  thereto.  Rule 
9  of  Chancery  Practice;  38  N.  H.  606. 
This  provision,  authorizing  the  plaintiff  to 
waive  an  answer  on  oath  Irom  the  detiend- 
ant,  has  introduced  a  new  principle  into 
the  system  of  Equity  pleading.  Ihis  pro- 
vision was  intended  to  leave  it  optional 
with  the  plaintiff  to  compel  a  discovery 
from  the  defendant  in  aid  of  the  suit,  or  to 
waive  the  oath  of  the  defendant,  if  the 
plaintiff'  was  unwilling  to  rely  upon  his 
honesty,  and  chose  to  establish  his  claim 
by  other  evidence  alone.  He  has  no  right, 
therefore,  to  call  upon  the  defendant  ior  a 
discovery  as  to  a  part  of  lie  matters  of  his 
bill,  and  to  deprive  the  defendant  of  the 
benefit  of  his  answer  on  oath,  as  responsive 
to  other  matters  stated  in  the  bill.  He 
must  waive  an  answer  on  oath  as  to  every 
point  of  the  bill,  or  to  po  part  thereof. 
And  after  the  defendant  has  put  in  an  an- 
swer on  oath  as  to  the  whole  or  any  part 
of  the  bill,  it  is  too  late  for  the  plaintiff'  to 
get  rid  of  the  consequences  of  a  denial 
upon  oath  of  all  or  any  of  the  matters  of 
the  bill.  An  amendment  in  that  stage  of 
the  suit,  waiving  an  answer  on  oath,  is 
irregular  and  cannot  be  allowed.  If  the 
plaintiff'  is  unwilling  to  rely  upon  an  an- 
swer on  oath  to  the  amendments,  his  only 
remedy  is  to  dismiss  the  bill,  and  com- 
mence a  new  suit,  in  which  suit  he  can 
waive  an  answer  on  oath.  Burras  v. 
Looker,  4  Paige,  227;  1  Hoff.  Ch.  Pr. 
234,  235;  Bingham  v.  Yeomans,  10  Cush. 
58;  Chace  v.  Hohnes,  2  Gray,  431. 
■The  plaintiff,  who  has  waived  an  an- 
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the  answer  is  to  be  put  in  without  oath  or  signature,  the  consent 
of  the  party  not  applying  is  requisite.^  It  is  usual  for  the  plain- 
tiff's solicitor  to  require  to  see  the  draft  or  a  copy  of  the  proposed 
answer,  before  he  applies  or  consents  to  the  defendant's  applica- 
tion, in  order  that  he  may  be  satisfied  that  it  is  sufficient :  ^  as  no 
exceptions  can  be  taken  to  an  answer  put  in  without  oath  or  sig- 
nature, or  attestation  of  honor.' 

If  the  answer  is  put  in  by  a  guardian  ad  litem,  or  committee, 
the  order  should  express  that  the  answer  is  to  be  put  in  without 
the  oath  or  signature  of  such  guardian  or  committee ;  and  the 
order  will  not  be  acted  upon,  if  it  bears  date  antecedently  to  the 
order  appointing  the  guardian.^  So,  likewise,  an  order  to  file 
the  separate  answer  of  a  married?  woman,  without  oath  or  signa- 
ture, will  not  be  acted  on,  if  dated  previously  to  the  date  of  the 
order  giving  her  leave  to  answer  separately.^ 

The  Court  will  not  permit  the  answer  of  a  defendant,  represented 
to  be  in  a  state  of  incapacity,  to  be  received,  without  oath  or  sig- 
nature, though  a  mere  trustee  and  without  interest:  the  proper 
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Answer  by- 
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swer  on  oath,  caimot  apply  to  have  the 
answer  taken  off  the  file  on  the  ground 
that  the  defendant  knows  it  to  be  wholly 
untrue.  Denison  v,  Bassford,  7  Paige, 
370.  AH  material  allegations  of  the  bill 
may  be  proved  as  if  they  had  been  dis- 
tinctly put  in  issue  by  the  answer;  and  if 
no  replication  is  filed,  the  matters  of  de- 
fence set  up  will  be  considered  as  admitted 
t^  the  plamtiff,  as  in  the  case  of  a  sworn 
answer.  1  Hoff.  Ch.  Pr.  235.  Although 
the  plaintiff  in  an  injunction  bill  waive  an 
answer  on  oath,  the  defendant  may  file  it 
on  oath  for  the  purpose  of  moving  to  dis- 
solve the  injunction,  or  discharge  a  ne 
exeat.  1  Hoff.  Ch.  Pr.  235;  Dougrey »). 
Topping,  4  Paige,  94 ;  Mahaney  «.  Lazier, 
16  Md.  69.  In  such  case,  the  unsworn 
answer  is  no  evidence  on  which  to  dissolve 
an  injunction.  Eainey  v.  Eainey,  35  Ala. 
282 ;  Mahaney  v.  Lazier,  nbi  supra.  Where 
the  defendants  are  not  jointly  interested  in 
respect  to  the  claim  made  against  them  by 
the  bill,  the  plaintiff'  may  waive  an  an- 
swer on  oath  as  to  some  of  them  and  not 
as  t»  the  others.  Bulkley  v.  Van  Wyck, 
6  Paige,  636;  Mtee  v.  Hovey,  1  Barb. 
Ch.  404;  S.  C.  1  Sandf.  C.  187  ;  see 
Stephenson  v.  Stephenson,  6  Paige,  353. 

The  defendant  has  been  held  entitled  to 
answer  under  oath,  although  the  bill  waived 
a  sworn  answer.  White  v.  Hampton,  10 
Iowa  (2  With.),  238;  S.  C.  9  Iowa  (1 
With.),  181. 

Although  where  an  answer  on  oath  is 
waived,  it  is  not  evidence  in  favor  of  the 
defendant  for  any  purpose  at  the  hearing, 
even  when  actually  sworn  to,  yet,  as  a 
pleading,  the  plaintiff  may  avail  himself 
of  admissions  and  allegations  made  therein, 
which  establish  the  case  made  by  his  bill; 
Bartlett  v.  Gale,  i  Paige,  504;  Moore  v. 

VOL.  i. 


Hunter,  1  Gilman,  317 ;  see  Story  Eq.  PI. 
§  875;  Miller  v.  Avery,  2  Barb.  Ch.  582; 
Wilson  D.  Towle,  36  N.  H.  129;  and  for 
the  purpose  of  ascertaining  what  points 
are  at  issue.  Dorr  v.  Boyer,  16  Md.  144; 
Durfee  v.  McClurg,  6  Mich.  223 ;  Smith  v. 
Potter,  3  Wis.  432 ;  Union  Bank  of  George- 
town V.  Geary,  6  Peters,  99,  110,  112; 
Story  Eq.  PL  ^  875  a,  and  note.  It  seems 
to  be  doubted  by  M*.  Justice  Story, 
whether  the  plaintiff  should  have  the 
power  to  deprive  the  defendant  of  the 
effect  of  his  answer  by  dispensing  with 
the  oath,  and  at  the  same  time  use  the 
answer  lor  the  benefit  of  his  own  case. 
Story  Ej.  PL  §  875  a. 

1  Braithwaite's  Pr.  47;   and  see  

V.  Lake,  6  Ves.  171 ;  v.  Gwillim,  ib. 

285;  Bayley  v.  De  Walkiers,  10  Ves.  441; 
Codner  v,  Hersey,  18  Ves.  468.  It  would 
seem  from  the  language  of  some  of  the 
books,  that  if  the  plaintiff  chooses  to  dis.* 
pense  with  the  oath,  the  Court,  upon  his 
motion,  will  require  the  defendant  to  an- 
swer without  oath,  even  without  the  eon- 
sent  of  the  defendant.  Cooper  Eq.  PI. 
325 ;  Story  Eq.  PL  §  874.  But  in  all  such 
cases  the  dispensation  is  supposed  to  be 
made  for  the  convenience  of  the  defendant, 
and  upon  his  expressed  or  presumed  con- 
sent. The  application  may  be  made  on 
the  part  of  the  plaintiff  or  of  the  defend- 
ant, out  the  order  will  only  be  made  where 
both  parties  consent,  and  not  against  the 
will  of  either.  Brown  v.  Bulkley,  1  Mc- 
Carter{N.  J.),  306;  Hinde,  228;  Codner*. 
Hersey,  ubi  supra.   . 

2  Braithwaite's  Pr.  48. 

8  Hill  V.  Earl  of  Bute,  2  Fowl.  Ex.  Pr. 
10. 

Braithwaite's  Pr.  47. 
6  Ibid. 
47 
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with  respect 
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tents, as  if  on 
oath; 

but  cannot  be 
excepted  to. 


course,  in  sucli  case,  being  for  the  Court  to  appoint  a  guardian  by 
wbom  the  defendant  may  answer.^ 

The  method  of  dispensing  with  the  attestation  of  honor  of  a 
peer  or  peeress  putting  in  an  answer,  is,  mutatis  mutandis,  the 
same  as  the  method  adopted  for  dispensing  with  the  oath  of  a 
commoner.^ 

The  signature  to  an  answer  taken  without  oath  must  be  attested 
by  the  defendant's  solicitor,  or  by  some  person  competent  to  be  a 
witness :  otherwise,  the  answer  cannot  be  filed.  The  attestation 
is  written  on  the  left-hand  side  of  the  signature.' 

An  answer  put  in  without  oath  or  attestation  of  honor  or  signa- 
ture, and  accepted  without  either  of  those  sanctions,  gives  the  same 
authority  to  the  Court  to  look  to  the  circumstances  denied  or  ad- 
mitted in  the  answer  so  put  in,  for  the  purpose  of  administering 
civil  justice  between  the  parties,  as  if  it  was  put  in  upon  attesta- 
tion of  honor  or  upon  oath.^  No  exceptions,  however,  as  we  have 
seen,  can  be  taken  to  an  answer  so  put  in.' 
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Time  for 
answering,  if 
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Amended 
biU. 
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A  defendant  required  to  answer  a  bill,  whether  original  or 
amended,  must  put  in  his  plea,  answer,  or  demurrer  thereto,  not 
demurring  alone,  within  twenty-eight  days  from  the  delivery  to 
him,  or  his  solicitor,  of  a  copy  of  the  interrogatories  which  he  is 
required  to  answer.'  If  the  plaintifi"  amends  his  billj  after  interrog- 
atories to  the  original  bill  have  been  served,  but  before  answer, 
the  twenty-eight  days  will  be  computed  from  the  service  of  the 
amended  or  new  interrogatories ;  or  if  no  such  interrogatories  are 
served,  then  from  the  service  of  a  copy  of  the  amended  bill,' 
Where  a  defendant  is  required  to  answer  amendments  and  excep- 
tions together,*  he  must  put  in  his  further  answer,  and  hjs  answer 
to  the  amendments  of  the  bill,  within  fourteen  days  after  he  shall 
have  been  served  with  interrogatories  for  his  examination,  in  an- 
swer to  the  amended  bill.°  If  he  does  not,  and  procures  no  en- 
largement of  the  time  allowed,  he  will  be  subject  to  the  following 
liabilities :  — 


1  Wilson  e.  Grace,  14  Ves.  172 ;  Matter 
of  Barber,  2  John.  Ch.  235 ;  and  see  Order 
VII.  3;  ante,  p.  176. 

2  Hinde,  228. 

8  Braithwaite's  Pr.  47,  48.  For  form  of 
attestation,  see  Vol.  III. 

*  Per  Lord  Eldon,  in  Curling  v.  Mar- 
quis Townshend,  19  Ves.  628,  630. 

6  Hill  V.  Earl  of  Bute,  2  Fowl.  Ex.  Pr. 
10. 


e  Ord.  XXXVII.  4;  15  &  16  Vic.  c.  86, 
§  13;  ante,  p.  485: 

'  Braithwaite's  Manual,  156.  Where 
the  defendant  is  served  abroad,  the  times 
are  regulated  by  the  special  order  direct- 
ing such  service.    Ante,  p.  452. 

8  Ante,  p.  413. 

«  Ord.  XXXVII.  6. 
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1.  An  attachment  may  be  issued  against  him.^  •  C.  xvil.  §  3. 

2.  He  may  be  committed  to  prison,  and  brought  to  the  bar  of  "^ — i ' 

the  Court.^ 

3.  The  plaintiff  may  file  a  traversing  note ;  or  proceed  to  take 
the  bill  pro  confesso  against  him.'' 

If  the  defendant,  not  being  in  contempt,  submits  to  exceptions  -wiiereex- 
to  Ms  answer  for  insufficiency  before  they  are  set  down  for  hearing, .  ceptions  are 
he  has  fourteen  days  from  the  date  of  the  submission  within  which  before  they 
he  must  put  in  his  further  answer.'    If,  not  being  in  contempt,  he  "®  ^^'  down; 
submits  to  the  exceptions  after  they  are  set  down  for  hearing,  or  are*S;'^down 
the  Court  holds  his  first  or  second  answer  to  be  insufficient,  he  or  after  first 
must  put  in  his  further  answer  within  such  time  as  the  Court  may  answer  held 
appoint.*    If  he  does  not  answel  within  the  above  periods,  or  ob-  insufficient. 
tain  further  time  and  answer  within  such  further  time,  the  plaintiff  of°defS"'^° 
may  sue  out  process  of  contempt  against  him.^ 

If  a  defendant  is  not  required  to  answer  a  bill,  he  may  put  in  a  Time  for 
plea,  answer,  or  demurrer,  not  demurring  alone,  within  fourteen  answenng,  if 
days  after  the  expiration  of  the  time  within  which  he  might  have  gated: 
been  served  with  interrogatories  for  his  examination,  in  answer  to  original  bUl; 
such  bill ;  °  but  not  afterwards,  without  leave  of  the  Court.'    It 
follows  from  these  rules,  that  if  a  defendant,  served  within  the 
jurisdiction  of  the  Court,  appears  within  the  time  limited,  he  has 
thirty  days  from  the  service  of  the  bill,'  or,  if  he  does  not  appear 
within  the  time  limited,  twenty-two  days  from  the  time  of  his 
actual   appearance,'   within  which  he  may  put  in   a  voluntary 
answer. 

If  the  plaintiff  amends  his  bill,  without  requiring  an  answer  to  amended  bUl. 

1  Ante,  Chap.  X.  §  1.  If  the  defendant  obtained  as  of  course,  is  irregular.  Fer- 
is  a  peer,  M.  P.,  corporation  aggregate,  or  rand  o.  Pelham,  T.  &  E.  404.  A  notice 
mm  compos,  or  the  Attorney-General,  tha  of  an  application  for  time  to  answer,  and 
process  is  of  a  different  kind ;  ante.  Chap.  an  affidavit  filed  in  support  of  it,  accord- 
X.  §  2.  ing  to  the  Irish  practice,  prevent  all  further 

2  Ibid. ;  see  ante,  pp.  514,  518.  In  Massa-  proceedings  by  the  plaintiiff,  imtil  the  no- 
chusetts,  "  if  the  defendant  shall  not  appear  tice  is  regularly  disposed  of  by  the  Court, 
andfllehisanswer,  plea  or  demurrer,  within  Ormsby  v.  Palmer,  1  Hogan,  191;  see 
one  month  after  the  day  of  appearance,  Burrall  V.  Eaineteaux,  2  Paige,  331;  Hunt 
the  plaintifi'  may  enter  an  order  to  take  his  v.  Wallis,  6  Paige,  371 ;  Hurd  v.  Haines, 
biU  for  confessed,  and  the  matter  thereof  9  Paige,  604.  After  an  order,  allowing 
shall  be  decreed  accordingly,  unless  good  further  time  to  answer,  it  is  irregular  for 
cause  shall  appear  to  the  contrary."  llule  the  defendant  to  demur.  Davenport  v. 
9  of  the  Rules  for  Practice  in  Chancery.  Sniffen,  1  Barb.  223 ;  Lakens  v.  Pielden, 

As  to  the  course  of  practice  in  the  Court  11  Paige,  644;  Bedell  v.  Bedell,  2  Barb, 

of  Chancery,  heretofore  existing  in  New  Ch.  99. 

York,  in  regard  to  the  time  of  filing  an-  »  Ord.  XVI.  9. 

swers,  and  applications  for  the  extension  <  Ord.  XVI.  14.    If  the  defendant  is  m 

of  time,  see  1  Hoff.  Ch.  Pr.  228;  1  Barb.  contempt,  on  the  allowance  of  exceptions, 

Ch.  Pr.  146,  147.    A  defendant  may,  on  he  cannot  apply  for  further  time.     Wheat 

motion,   obtain   further   time  to  answer.  ».  Graham,  5  Sim.  570. 

Carroll  v.  Parsons,  1  Bland,  125.    After  a  6  Ord.  XVI.  15. 

demurrer  overruled,  an  order  for  further  ^  Ord.  XXXVII.  5. 

time  to  answer  merely,  can  be  obtained  '  15  &  16  Vic.  c.  86,  §  13. 

only  by  a  special  application.     Trim  v.  8  Ord.  X.  3 ;  Ord.  XI.  5 ;  Ord.  XXXVII. 

Barker,  T.  &  R.  253.    After  a  plea  over-  S.       ,.,„.,       .    ,   „        ,   „„ 

ruled,  an  order  for  further  time  to  answer,  »  Ibid. ;  Braithwaite's  Manual,  156. 
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the  amendments,  a  defendant  who  has  ans-wered,  or  has  not  been 
required  to  answer,  the  original  bill,  but  desires  to  answer  the 
amended  bill,  must  put  in  his  answer  thereto  within  fourteen  days 
after  the  expiration  of  the  time  within  which,  if  an  answer  had 
been  required,  he  might  have  been  served  with  interrogatories  for 
his  examination  in  answer  to  such  amended  bill,  or  within  such 
ftirther  time  as  the  Judge  may  allow ;  in  this  case,  therefore,  the 
defendant  has  thirty  days,  from  the  service  of  the  amended  bill, 
within  which  he  must  put  in  his  voluntary  answer.^ 

Where  an  attachment  for  want  of  answer  has  been  executed 
against  a  defendant,  but  he  has  been  discharged  from  prison  or 
from  the  custody  of  the  sergeant-at-arms,  or  messenger,  because  he 
was  not  brought  up  to  the  bar  of  the  Court  within  the  proper 
time,^  he  must  put  in  his  answer  within  eight  days  after  such  dis- 
charge ;  and  if  he  does  not  do  so,  a  new  attachment  for  want  of 
answer  may  be  issued  against  him.' 

After  a  traversing  note  has  been  filed  and  served,  a  defendant 
cannot  put  in  his  answer  without  special  leave  of  the  Court.*  In 
such  a  case,  the  defendant  should  move  to  take  the  traversing  note 
off  the  file,  with  leave  to  put  in  an  answer.^ 

A  married  woman  answering  separately,  under  an  order,  has  the 
fuU  time  from  the  date  of  the  order  to  do  so.* 

The  day  on  which  an  order  that  the  plaintiff  do  give  security 
for  costs  is  served,  and  the  time  thenceforward,  until  and  including 
the  day  on  which  such  security  is  given,  are  not  reckoned  in  the 
computation  of  time  allowed  a  defendant  to  plead,  answer,  or  de- 
mur, or  otherwise  make  his  defence  to  the  suit.' 

If  a  defendant,  using  due  diligence,  is  unable  to  put  in  his 
answer  to  a  bill  within  the  time  allowed,  the  Judge,  on  sufiicient 
cause  being  shown,  may,  as  often  as  he  shall  deem  right,  allow  to 
such  defendant  such  further  time,  and  on  such,  if  any,  terms  as  to 
the  Judge  shall  seem  just.* 

Applications  for  further  time  to  answer  are  made  by  summons  at 


1  Ord.  XXXTII.  7;  Cheeseborough  v. 
Wright,  28  Beav.  173 ;  Braithwaite's 
Manual,  156. 

2  See  ante,  pp.  490,  494. 
»  Ord.  XII.  2,  3. 

*  Ord.  XIII.  7;  anie,  p.  515. 

6  Towne  v.  Bonnin,  1  De  G.  &  S.  128; 
ante,  p.  516.  For  form  of  notice  of  mo- 
tion, see  Vol.  III. 

6  Ante,  p.  183;  Braithwaite's  Manual, 
11,  12:  Jackson  v.  Haworth,  1  S.  &  S. 
161. 

■  Ord.  XXXVII.  14. 

8  Ord.  XXXVII.  8;  15  &  16  Vic.  c.  86, 
§  13.  A  defendant  has  the  whole  of  the 
last  day,  specified  in  the  order  to  answer, 


in  which  to  serve  his  answer.  Hoxie  v. 
Scott,  1  Clarke,  457.  And  after  the  time 
of  answering  has  expired,  the  defendant 
may  serve  an  answer  at  any  time  before 
an  order  to  take  the  bill  as  confessed  is 
actually  entered  with  the  clerk.  Hoxie  v. 
Scott,  1  Clarke,  457.  But  the  Court  may, 
in  its  discretion,  receive  or  reject  an  an- 
swer filed  after  the  regular  time  for  answer- 
ing has  passed,  and  the  motion  for  leave 
to  file  it  and  the  decision  should  appear  in 
the  record.  Lindsey  v,  Stevens,  5  Dana, 
185;  see  Scales  v.  Nichols,  3  Hayw.  230; 
Fisher  v.  Fisher,  4  Hen.  &  M.  484;  Paly 
V.  Duggan,  1  Irish  Eq.  315 ;  Vassar  v. 
HUI,  1  Hayes,  365. 
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Chambers;'  and  should  be  supported  by  affidavit,  that  due  dili-  C.  XVII. §3. 

gence  has  been  used,  and  that  further  time  is  necessary.^    If  the   " 1 — — ' 

defendant  has  not  been  interrogated,  he  or  his  solicitor  must  also  Affidavit  in 
swear,  that  he  is  ad-\dsed  and  believes  that  it  is  necessary,  for  the  ™pp"  ■ 
purposes  of  his  defence,  that  he  should  put  in  an  answer,  and  that 
the  application  is  not  made  for  the  purpose  of  delay.' 

The  summons  must  be  served  on  the  solicitor  for  the  plaintiff  Service  of 
two  days  before  the  return  thereof,  exclusive  of  Sunday,*  unless  a  ^'™'°°'"- 
shorter  return  be  granted,  by  special  leave,  on  issuing  the  sum- 
mons ;  and  a  printed  copy  of  the  bill,  and  the  interrogatories,  if  Hearing  of 
any,  to  be  answered,  must  be  produced  at  the  hearing  of  the  ap-    ^^ 
plication.^      An  affidavit  in  opposition   to   the   application  may 
be  filed,  and  either  party  may  %se  any  affidavit  previously  filed. 
Notice  of  the   intention  to  use  an  affidavit  must,  however,  be 
given.*    If  the  plaintiff's  solicitor  is  not  in  attendance  when  the 
summons  is  called  on,  an  order  may  be  made  in  his  absence,  on  a 
case  for  further  time  being  shown,  and  subject  to  the  production 
of  the  office  copy  of  an  affidavit  of  service  on  him  of  the  sum- 
mons.'   This   affidavit   should,  in  strictness,  be  produced  to  the 
Chief  or  Junior  Clerk,  before  the  Chambers  close  on  the  day  the 
application  is  heard. 

The  order  on  the  summons  is  drawn  up  in  Chambers,  and  must  Order, 
be  entered  at  the  entering  seat  in  the  Registrar's  Office.* 

The  written  consent  of  the  plaintiff's  solicitor  to  further  time  '^^^°^™'  *° 
being  given  will  be  acted  on  at  Chambers,  vrithout  his  attendance ; 
but  care  should  be  taken,  in  drawing  up  an  order  thereon,  that  the 
terms  of  the  consent  are  strictly  pursued ;  thus,  a  consent  to  fur- 
ther time  "to  answer,"  will  not  justify  an  order  being  drawn  up 
for  time  "  to  plead,  answer,  or  demur."  ^ 

The  Judge  is  expressly  empowered  to  impose  tenns,  on  an  ap- 
plication for  further  time  : '"  and,  as  a  general  rule,  the  costs  of  the  Costs, 
first  application  will  be  made  costs  in  the  cause,  but  those  of  sub- 
sequent applications  will  be  ordered  to  be  paid  by  the  defendant. 
It  may  also  be  here  observed,  that  if  any  person  who  has  obtained 

1  15  &  16  Vic.  c.  80,  §  26.    Under  some  «  Regulations,  8  Aug.,  1857,  r.  2. 
special  circumstances  the  application  should  «  Ord.  XXXV.  27.    For  form  of  notice, 
be  made  to  the  Court.    Manchester  and       see  Vol.  III. 

Sheffield  Railway  Company  o.  Worksop  '  For  form  of  affidavit,  see  Vol.  III. 

Crf  of  Health,  2  K^  /  J.   25.     For  8  Ord.  XXXV.   32;    Ord.   I.   18.    No 

forms  of  summons,  see  Vol.  III.  service  of  an  order  for  time  is  now  neces- 

2  Brown  v.  Lee,  11  Beav.  162;  12  Jur.  sary.    2  Smith's  Pr.  131. 

687.     In  practice,  however,  further  time  is  "  Ante,  p.  690;  Newman  v.  White,  16 

usually  granted,  on  the  first  application,  Beav.  4;  and  see  Hunter  v.  Nockolds,  2 

without  an  affidavit.   For  form  of  affidavit,  Phil.  540;  12  Jur.  149. 

see  Vol  III.  Ord.  XXXVII.  8.    See  on  this  point, 

8  For  form  of  affidavit,  see  Vol.  III.  Zulueta  d.  Vinent,  15  Beav.  B75;  see  also, 

i  Ord    XXXV.  7;  Ord.  XXXVII.  11.  Lee  t).  Read,   5  Beav.   381,  386;   6  Jur. 

The  summons  must  be  served  before  two  1026 ;  23  Ord.  Dec  1833 ;  Sand  Ord.  781 ; 

o'clock  on  a  Saturday,  and  before  seven  Beav.  Ord.  51;  Ord.  XXXV.  61. 

o'clock  on  any  other  day.  Ord.  XXXVII.  2. 


T42 


ANSWERS. 


C.  XVil.  §  S. 


Consequence 
of  non-per- 
formance of 
condition  on 
which  order 
made. 


Time  granted 
on  counsel's 
certificate. 


Eetum  of 
summons. 


Attachment 
irregular, 

Sending 
ecision  on 
application. 

Application 
irregular, 
after  attach- 
ment issued. 


No  motion 
for  decree^    . 
pending  time 
to  answer. 

Engrossment 
or  printing  of 
answer. 


any  decree  of  order  upon  condition,  does  not  perform  or  comply 
with  such  condition,  he  will  be  considered  to  have  waived  or  aban- 
doned such  order,  so  far  as  the  same  is  beneficial  to  himself;  and 
any  other  person  interested  in  the  matter  may,  on  breach  or  non- 
performance of  the  condition,  take  either  such  proceedings  as  the 
order  may  in  such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  such  order  had  been  made,  unless  the  Court 
otherwise  directs.^  Under  the  old  practice,  when  a  defendant 
obtained  further  time,  or  permission  for  any  other  thing  upon  a 
condition,  if  he  neglected  to  perform  the  condition,  he  lost  all 
benefit  of  the  permission ;  but  the  Court  could  not  compulsorily 
direct  the  performance  of  the  condition.^ 

Where  the  application  for  further  time  came  on  in  open  Court, 
and  counsel  certified  that  he  required  further  time,  it  was  given.' 
The  necessity  of  the  defendant  being  enabled  to  state  his  own 
defence,  as  well  as  give  the  discovery  required  by  the  plaintiff,  will 
be  taken  into  consideration.* 

The  summons  for  further  time  to  put  in  the  answer  should  be 
made  returnable  before  the  expiration  of  the  time  which  the  de- 
fendant already  has  for  that  purpose :  *  for,  if  returnable  after  such 
time,  an  attachment  may  be  issued,  even  though  the  summons  has 
been  served.'  An  attachment,  however,  which  has  been  issued 
after  the  hearing  of  an  application  for  further  time,  and  pending 
the  decision  upon  it,  is  irregular,  and  will  be  discharged.' 

The  defendant  cannot,  in  strictness,  apply  for  further  time  after 
an  attachment  has  actually  been  issued  against  him,  for  he  is  then 
in  contempt ;  *  but  where  an  application  in  such  case  is  entertained, 
and  an  extension  of  time  is  granted,  it  should  appear  by  the  order 
that  it  is  made  "without  prejudice  to  the  attachment isstied  against 
the  said  defendant  for  want  of  answer." 

If  the  Court  grants  any  further  time  to  any  defendant  for  plead- 
ing, answering,  or  demurring  to  the  bill,  the  plaintiff's  right  to 
move  for  a  decree  is,  in  the  mean  time,  suspended.' 

The  answer  having  been  drawn,  or  perused  and  settled  by  coun- 
sel, must  be  written  bookwise,^"  or  printed,"  on  paper  of  the  same 
size  and  description  as  that  on  which  bills  are  printed."   Any 


1  Ord.  xxm.  22. 

2  Henley  v.  Stone,  4  Beav.  392,  394; 
Judd  V.  Wartnaby,  2  M.  &  K.  813,  816. 

a  Byng  v.  Clark,  13  Beav.  92 

*  I  ork  and  North  Midland  Railway  v. 
Hudson,  ib.  69. 

6  See  Ord.  XXXTII.  18. 

6  Braithwaite's  Pr.  56. 

'  Davis  V.  ToUemache,  2  Jur.  N.  S.  564, 
V.  C.  S.  ;  see  also  Taylor  ».  Fisher,  6 
Sim.  566;  Barritt  v.  Barritt,  3  Swaust. 
395,  397. 


'  Wheat  V.  Graham,  6  Sun.  670,  de- 
cided on  the  8th  Ord.  of  3  April,  1828; 
Sand.  Ord  714;  Beav.  Ord.  7. 

9  15  &  16  Vic.  c.  86,  §  13;  Bee  pott, 
Chap.  XXi,  Motion  Jar  Decree. 

l»  Ord.  6  March,  1860,  r.  1. 

11  lb.  r.  5 ;  as  to  printing  answers,  see 
post,  pp.  755,  766. 

12  As  to  such  paper,  see  Ord.  IX.  3,  ante, 

E.  361 ;  but  an  answer  not  so  written  has 
een  allowed  to  be  filed,  under  special  cir- 
cumstances; the  application  in  such  case 
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schedules  or  documents  annexed  to  the  answer  must  be  written  on  C.  xvil.  §  3. 

paper  of  the  same  kind  as  the  answer  itself.^    Dates  and  sums   "- — y ' 

occurring  in  the  answer  should  be  expressed  by  figures,  instead  of  Schedules. 

words.''  Dates  and 

The  Clerk  of  Records  and  Writs  may  refuse  to  file  an  answer  in 
which  there  is  any  knife  erasure,  or  which  is  blotted  so  as  to  oblit- 
erate any  word,  or  which  is  improperly  written,  or  so  altered  as  to  Alterations 

,.,,.„  ^     ^        .         ,  .  ,      ,  .  .  tobeauthen- 

cause  any  material  disfigurement ;  or  in  which  there  is  any  inter-  ticated; 

lineation  :  unless  the  person  before  whom  the  answer  is  sworn  duly 

authenticates  such  interlineation  with  his  initials,  in  such  manner 

as  to  show  that  it  was  made  before  the  answer  was  sworn,  and  so 

to  mark  the  extent  of  such  interlineation.'    Where  the  answer  is  g^cept  where 

sworn  before  one  of  the  Clerks  ofRecords  and  Writs,  and  is  there-  swom  before, 

upon  left  in  his  custody,  he  does  not  usually  authenticate  the  Record  and ' 

interlineations;'  and  where,  in  the  case  of  a  joint  answer,  it  is  WritCkrk. 

intended  to  have  it  sworn  by  some  of  the  defendants  at  the  Record  whTrelnswer 

and  Writ  Clerks'  Ofiiee,  and  by  others  elsewhere,  it  is  the  practice  J»"it- 

to  have  it  sworn  by  such  other  defendants  first :  if  this  is  not  done, 

and  the  answer  is  taken  away  from  the  Record  and  Writ  Clerks' 

Office  before  it  is  filed,  it  must  be  resworn  by  the  defendants  who 

were  sworn  to  it  at  that  oflice.^ 

If,  after  the  answer  has  been  sworn,  there  is  discovered  any  Ke-swearing: 
defect  in  the  formal  parts,  such  as  the  title  or  jurat,  or  any  un-  when 
authenticated   alteration   or   interlineation,  the  answer  must  be 
resworn,  unless  the  plaintiff  will  consent  that  the  answer  be  filed 
notwithstanding  such  defect.'    The  consent  may  be  indorsed  by  Whendis- 
the  plaintiff  or  his  solicitor  on  the  answer  itself;  or  an  order  of  ^t'^consSt. ' 
course,  may,  with  his  consent,  be  obtained  at  the  Rolls,  on  a  peti- 
tion of  course,  allowing  the  answer  to  be  filed ;  but  the  defect 
must  be  specified  in  the  consent  or  order.'    The  giving  such  con-  consequences 
sent  will  not  waive  the  right  to  except  to  the  answer  for  scandal  of  consent, 
or  insufficiency;  but  as  it  might  affect  an  indictment  for  peijury, 
the  plaintiff's  solicitor  should,  as  a  general  rule,  see  the  answer 
before  the  consent  is  given.' 

The  answer  must,  as  has  been  before  stated,'  unless  an  order  has 
been  obtained  to  file  it  without  oath,  or  Without  oath  or  signature, 
be  signed  and  sworn  by  the  defendant."    Under  the  old  practice,  ^°^  ^^°™' 

must  always  be  made  to  the  Court.  Harvey  ^  ibid. ;  Attorney-General  v.  Hudson,  9 

V.  Bradley,  10  W.  R.  T05,  M.  R. ;  Whale  Hare  Ap.  63;  17  Jur.  205. 

V.  Griffiths,  10  W.  R.  571,  L.  JJ. ;  Moi^  «  See    Sittington   v.  Brown,  7  Leigh, 

ris  V.  Honeycombe,  2  N.  R.  16,  T.  C.  W.  271;  ante,  p.  734  note. 

1  Whale  V.  Griffiths,  ubi  sup.;    under  '  Braithwaite's  Pr.  48;  but  see  Pilking- 

special    circumstances,   schedules    not   so  ■  ton  v.   Himsworth,  1  Y.  &  C.  Ex.  612. 

written  were  allowed  to  be  filed ;  S.  C.  For  forms  of  consent  and  petition,  see  Vol. 

?  Ord.  6  March,  1860,  r.  3;  Ord.  IX.  3.  III. 

»  Ord.  I.  36;  15  &  16  Vic.  c.  86,  §  2S.  «  Braithwaite's  Pr.  48. 

*  Braithwaite's  Pr.  52.  "  Ante,  p.  734. 

W  AtUe,  pp.  734,  735  and  notes.  ForNeW 
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within  juris- 
diction, 
abolished. 


Before  whom 

sworn: 

in  England. 


Commis- 
sioners to 
administer 
oaths  in 
Chancery. 


Out  of  Eng- 
land, but 
within  the 
dominions  of 
the  Queen : 


it  was  necessary,  where  the  answer  was  upon  oath,  and  was  intend- 
ed to  be  sworn  beyond  twenty  miles  from  London,  that  a  commis- 
sion should  issue  for  the  purpose  of  taking  it.  Now,  however,  the 
practice  of  issuing  commissions  to  take  pleas,  answers,  and  dis- 
claimers, in  causes  pending  in  the  Court,  has  been  abolished  with 
respect  to  pleas,  answers,  and  disclaimers  taken  within  the  jurisdic- 
tion of  the  Court ;  and  any  such  plea,  answer,  or  disclaimer  may 
be  filed,  without  any  further  or  other  formality  than  is  required  in 
the  swearing  and  filing  of  an  affidavit.* 

Where  the  answer  is  sworn  within  the  jurisdiction,  it  must,  if 
taken  in  London,  or  within  ten  miles  of  Lincoln's  Inn  Hall,  be 
sworn  before  a  Clerk  of  Records  and  Writs,^  the  Clerk  of  Enrol- 
ments in  Chancery,''  or  a  London  Commissioner  to  administer  oaths 
in  Chancery ; "  and,  if  taken,  in  any  place  in  England  or  Wales, 
ten  nules  or  more  from  Lincoln's  Inn  Hall,  before  a  Commissioner 
to  administer  oaths  in  Chancery  in  England.*  The  Commissioners 
to  administer  oaths  in  Chancery  in  London  and  England  are 
appointed  by  the  Lord  Chancellor,  and  are,  in  practice,  solicitors 
of  ten  years'  standing.*  The  London  Commissioners  have  power 
to  administer  oaths  at  any  place  within  ten  miles  of  Lincoln's  Inn 
Hall,'  and  the  Country  Commissioners  at  all  other  places  in 
England  and  Wales.' 

Where  the  answer  is  taken  in  Scotland,  Ireland,  the  Channel 
Islands,  the  Isle  of  Man,*  or  in  any  place  in  f?ireign  parts  under 
the  dominion  of  her  Majesty,'  it  may  be  sworn  before  any  judge, 
Court,  notary  public,  or  person  legally  authorized  to  administer 
oaths  in  such  country  or  place  respectively ;  and  the  Court  of 
Chancery  will  take  judicial  notice  of  the  seal  or  signature  of  such 
judge.  Court,  notary  public,  or  person  attached  or  subscribed  to 
the  answer."    In  the  case  of  an  answer  taken  in  the  Channel 


Hampshire,  see  38  N.  H.  611,  Chancery 
Eule,  30.  In  the  United  States  Courts, 
every  defendant  may  swear  to  his  answer 
before  any  justice  or  judge  of  any  Court  of 
the  United  States,  or  before  any  commis- 
sioner appointed  by  any  Circuit  Court  to 
take  testimony  or  depositions,  or  before 
any  Master  in  Chancery  appointed  by  any 
Circuit  Court,  or  before  any  judge  of  any 
Court  of  a  State  or  Territory.  Equity 
Eule,  59. 

1  15  &  16  Vic.  c.  86,  §  21.  The  form  of 
oath  to  be  administered  to  the  defendant 
Is  not  altered  by  this  enactment.  Attorney- 
General  i;.  Hudson,  9  Hare  Ap.  63  j  17 
Jur.  205. 

2  Ord  I.  39. 

8  16  &  17  Vic.  c.  78,  §  2. 

*lb.  §  1;  Ord.  IV.  The  following  fees 
are  payable  to  the  person  taking  an  an- 
swer: before  an  officer  of  the  Court,  Is. 
6d.,  payable  in  stamps,  but  nothing  for 


marking  exhibits;  before  a  London  com- 
missioner, Is.  6d.,  and  Is.  for  marking 
each  exhibit;  and  before  a  country  com- 
missioner, 2s.  Gd.,  and  Is.  for  each  exhibit; 
16  &  17  Vic.  c.  78,  §  2;  Eegul.  to  Ord. 
Sched.  2,  i. 

6  16  &  17  Vic.  c.  78.  For  the  course  of 
procedure  to  obtain  such  appointment,  see 
Braithwaite's  Oaths  in  Chan.  4-11. 

6  16  &  17  Vic.  c.  78,  §  2;  iJeEecord 
and  Writ  Clerks,  3  De  G.,  M.  &  G.  723; 
18  Jur.  499;  Hill  v.  Tollit,  3  De  G.,  M.  & 
6.  725,  n. 

'  16  &  17  Vic.  c.  78,  §§  1,  5;  Ord.  IV. 

8  See  16  &  17  Vic.  c.  78,  §  6. 

3  For  a  list  of  these  places,  see  Braith- 
waite's Oaths  in  Chan.  18-20;  ani  post, 
Vol.  III. 

i»  15  &  16  Vic.  c.  86,  §  22.  This  section 
is  retrospective;  Bateman  v.  Cook,  3  De 
G.,  M.  &  G.  39;  and  see  Haggett  v.  IniiF, 
5  De  G.,  M.  &  G.  910;  1  Jur.  N.  S.  49. 
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Islands,  or  the  Isle  of  Man,^  or  in  Scotland  or  Ireland,^  it  may  also  C.  XVII.  §  3. 

be  sworn  before  Commissioners  appointed  by  the  Lord  Chancellor  -^^ y ' 

to  act  in  such  places,  respectively. 

Where  the  answer  is  taken  in  any  place  out  of  the  dominions  of  Out  of  the 
her  Majesty,  it   may  be  sworn  before  any  British  ambassador,  thfoileen"^ 
envoy,  minister,  charge  d'affaires,  or  secretary  of  legation  or  of  em-  before  a 
bassy,  exercising  his  functions  in  any  foreign  country,  or  before  ^"^^  '^P^ 
any  British  consul-general,  or  consul,  vice-consul,*  acting  consul, 
pro-consul,  or  consular  agent  exercising  his  functions  in  any  for- 
eign place,*  whose  seal  or  signature,  affixed,  impressed,  or  sub- 
scribed on  or  to  the  answer,  is  admissible  in  evidence,  without 
proof  of  such  seal  or  signature  being  the  seal  or  signature  of  the 
person  whose  seal  or  signature  it  purports  to  be,  or  of  the  official 
character  of  such  person.* 

An  answer  may  also  be  sworn  abroad  before   commissioners  before  special 
specially  appointed  for  that  purpose,  according  to  the  former  prac-  sj^"^^^" 
tice  of  the  Court,  as  hereafter  explained." 

If  the  defendant  is  an  invalid,  and  resident  at  any  place  within  Attendance 
ten  miles  from  Lincoln's  Inn  Hall,  one  of  the  Clerks  of  Eecords  defendant 
and  Writs  will,  upon  a  memorandum  in  writing  bespeaking  his  within  ten 
attendance  being  left  with  him,  and  upon  his  necessary  expenses  cohi's  Inn. 
being  paid,  attend  upon  such  defendant,  for  the  purpose  of  taking 
his  answer.'      It  is,   however,  now  more  usual  to  procure  the 
attendance  of  a  London  Commissioner.* 

In  order  to  relieve  persons  in  prison  from  the  expense  of  pro-  Pngouers. 
curing  the  attendance  of  a  Commissioner  to  take  their  answer  or 
affidavit,  the  Lord  Chancellor  may  appoint  the  Warden,  Keeper, 
or  other  chief  officer  of  every  prison  within  the  city  of  London  or 
the  bills  of  mortality,  and  their  deputies,  to  be  Commissioners,  for 
the  purpose  of  taking  and  receiving  such  affidavits  and  answers 
as  any  person  or  persons,  within  any  such  prison,- shall  be  willing 
and  desirous  to  make,  and  for  no  other  purpose.^ 

The  jurat  to  an  answer  should  be  written,  either  at  the  end  of  jmat: 
the  answer  or  of  the  schedule  thereto ;"  it  is  usually  placed  at  the 
right-hand  corner  of  the  end  of  the  answer.^^    It  may  be  written 

1  16  &  17  Vic.  c.  78,  §§  3,  6.  lowed;  Braithwaite's  Oaths  in  Chan.  27. 

2  6  &  7  Vic.  c.  82,  §  1.  For  form  of  memorandum,  see  Vol.  III. 

«  15  &  16  Vic.  c.  86,  §  22.  8  If  a  commissioner  attends  elsewhere 

*  6  Geo.  IV.  c.  87,  §  20;  18  &  19  Vic.  than  at  his  own  office  to  administer  an 

c.  42,  §  1.    These  Acts  do  not  mention  an-  oath,  he  is  entitled  to  reasonable  payment 

swers,  but  there  can,  it  is  conceived,  be  no  for  his  travelling  expenses;  but  there  is  no 

doubt  that  they  apply  to  them.  fixed  fee  for  his  attendance.   Braithwaite's 

6  15  &  16  Vic.  c.  86,  §  22;  18  &  19  Vic.  Pr.  349.                                    „„,.,. 
„42S3                                                 •  9  iWiU.  IV.c.  36,  §15,  r.  20;  16&17 

■  6  ^ee  post,  pp.  747-752. .  Vic.  c.  78,  §§  1,  6;  and  see  23  &  24  Vic.    ■ 

7  Braithwaite's  Pr.   514.     The  memo-  c.  149,  §  3;  25  &  26  Vic.  c.  104;  and  ante, 
landum  must  bear  a  10s.  fee  fund  stamp;  pp.  601,  602.         „    „,„        ,  , 
Eegul.  to  Ord.  Sched.  4.  -Reasonable  pay-         l"  Braithwaite's  Pr.  342,  n.  (a). 

ment  for  travellmg  expenses  will  be  al-        "  See  Whelpley  v.  Van  Epps,  9  Paige, 

332> 
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c.  xvn.  §  3. 

s , . 

Several  de- 
fendants. 


Time  and 
place. 

Signature. 


Schedules  to 
be  signed. 

Oath. 


Where  de- 
fendant a 
peer,  corpo- 
ration aggre- 
gate, or 
Quaker,  &c. ; 


or  blind,  or  e 
marksman. 


Foreigner, 
answering 
in  foreigil 
language. 


on  either  side  of  the  page,  or  on  the  margin ;  but  not  on  a  page 
upon  which  no  part  of  the  statements  in  the  answer  appears.  If 
there  are  many  defendants  who  are  sworn  together,  one  jurat  is 
sufficient*  If  the  defendants  are  sworn  at  different  times,  there 
must  be  separate  jurats  for  each  defendant,  or  each  set  of  defend- 
ants swearing.  The  jurat  must  correctly  express  the  time  when, 
and  the  place  where,  the  answer  is  sworn.^  The  defendant  must 
sign  his  name,  or  put  his  mark,  at  the  side  of  the  jurat :  not 
underneath  it ;  °  and  the  person  before  whom  the  answer  is  sworn 
must  sign  his  name  at  the  foot  thereof  5  to  which  must  be  added 
his  full  official  character  and  description;'  not  necessarily,  how- 
ever, in  his  own  handwriting.  Any  Schedules  should  be  signed, 
both  by  the  defendant  and  the  person  before  whom  the  answer  is 
sworn."  The  oath  must  be  administered  in  a  reverent  manner,^ 
andj  if  not  administered  in  the  usual  form,  the  authority  for  the 
form  in  which  it  is  administered  should  appear  in  the  jurat.^ 

The  answer  of  a  person  entitled  to  the  privilege  of  peerage  is 
taken  upon  his- protestation  of  honor;  ^  that  of  a  corporation 
aggregate,  under  their  common  seal ; '  that  of  a  Quaker,  Moravian, 
ex'.Quaker,  ex-Moravian,  or  Separatist,  upon  his  solemn  affirma- 
tion.* 

If  the  defendant  be  blind,  or  a  marksman,  the  answer  must  be 
first  truly,  distinctly,  and  audibly  read  over  to  him,  either  by  the 
person  before  whom  it  is  sworn  or  some  other  person  :  in  the  first 
ease,  it  must  be  expressed  in  the  jurat  that  the  answer  was  so  read 
over,  and  that  the  signature  or  mark  of  the  defendant  was  affixed 
in  the  presence  of  the  person  taking  the  answer ;  in  the  second 
case,  such  other  person  must  attest  the  signature  or  mark,  and 
must  be  first  sworn  that  he  has  so  read  over  the  answer,  and  that 
the  signature  or  mark  was  made  in  his  presence ;  and  this  must  be 
expressed  in  the  jurat.' 

In  the  case  of  a  foreigner,  not  sufficiently  versed  in  the  English 
language  to  answer  in  that  tongue,  and  desiring  to  answer  in  a 
foreign  language,  an  order  of  course  to  do  so  niust  be  obtained, 
on  motion,  or  on  petition  at  the  Rolls.     The  answer  must  be 


1  Hid. ;  18  &  19  Vic.  c.  134,  §  15;  Ord. 
IV.  The  jurat  to  a  bill  is  not  rendered 
defective  by  the  absence  of  a  statement  of 
the  county  where  the  bill  was  sworn  to. 
Barnard  v.  Darling,  1  Bai'b.  Ch.  218;  see 
Smith  Ch.  Pr.  {3d  ed. )  352. 

2  Anderson  v.  Stather,  9  Jur.  1085. 

8  Braithwaite's  Pr.  342.  This  has  been 
held  to  he  unnecessary,  where  the  answer 
is  swofn  before  the  Clerk  of  Enrolments; 
Wilton  V.  Clifton,  2  Hare,  535;  7  Jur. 
215;  and  is  omitted  by  the  Record  and 
Writ  Clerks,  where  answers  are  sworn  be- 
fore them. 

*  Ord.  XIX.  14. 


s  1  &  2  Vic.  c.  105;  see  Braithw&ite's 
Oaths  in  Chan.  25 ;  and  forms,  post,  Vol. 

m. 

0  Ord.  XV.  6;  ante,  pp.  734,  735;  see 
fenn,  Vol.  III. 

'  Ord.  XV.  6;  ante,  p.  735  and  note. 

8  Ord.  XV.  6;  and  statutes  cited  ante, 
pp.  734,  735.  As  to  the  answer  of  the  Sec- 
retaiy  of  State  for  India,  or  of  the  At- 
tomey-General,  see  ante,  p.  735.  For 
forms,  see  Vol.  III. 

8  The  attestation  may  be  written  near 
the  jurat.  Braithwaite's  Pr.  380,  396;  and 
see  Wilton  v.  Clifton,  2  Hare,  635;  7  Jur. 
214.    For  forms,  see  Vol.  III. 


SWEARING,    FILING,    AND   PRINTING   ANSWERS.  747 

engrossed  on  paper,  in  the  foreign  language  ;  and  the  defendant,  C.  XVII.  §  3. 

together  with  an  interpreter,  must  then  attend  before  a  person    ' t — — ' 

authorized  to  administer  oaths  in  Chancery ;  the  interpreter  is 
first  sworn  in  English  that  he  well  understands  the  foreign  lan- 
guage, and  that  he  will  truly  interpret  the  oath  about  to  be 
administered  to  the  defendant ;  and  the  ordinary  oath  is  next  ad- 
ministered to  the  latter.*  The  defendant  must  previously  sign  his 
name  opposite  the  jurat ;  and  the  interpreter  should  do  the  same. 
Before  the  answer  can  be  filed,  it  is  necessary  to  obtain  an  order 
of  course,  either  on  motion,  or  on  petition  at  the  RoUs,^  appointing 
the  interpreter  or  another  person  to  make,  and  swear  to  the  truth 
of,  a  translation  thereof,  .and  directing  the  answer  to  be  filed,  with 
such  translation  annexed.'  The  S'anslator  must  then  attend  with 
the  answer,  translation,  and  order  before  a  person  authorized  to 
administer  oaths  in  Chancery,  and  be  sworn  to  the  tnith  of  the 
translation ; »  after  which,  the  answer  and  translation  will  be  filed 
at  the  Record  and  Writ  Clerks'  Oflice,  on  production  of  the  order.^ 

A  foreigner  may  also  answer  in  EngUsh,  although  ignorant  of  Foreigner, 
that  language.*  iTo  order  to  do  so  is  necessary ;  but  where  the  eSii"'^  ™ 
defendant  is  not  sufiiciently  versed  in  English  to  understand  the 
language  of  the  answer,  and  of  the  oath,  the  answer  must  be  inter- 
preted to  him  by  some  person  skilled  in  a  language  understood  by 
both ;  after  which,  both  must  attend  before  a  person  authorized  to 
administer  an  oath  in  Chancery.  The  interpreter  must  first  be 
sworn  that  he  well  understands  the  foreign  language ;  that  he  has 
truly,  distinctly,  and  audibly  interpreted  the  contents  of  the  an- 
swer to  the  defendant ;  and  that  he  will  truly  interpret  the  oath 
about  to  be  administered  to  him ;  after  which,  the  ordinary  oath  is 
administered  to  the  defendant,  through  the  interpreter.'  The 
defendant  must,  and  the  interpreter  should,  first  sign  the  answer, 
opposite  the  jurat.' 

In  all  the  above  cases,  the  jurat  must  express  that  the  necessary  Special  jurat. 
formalities  have  been  observed.' 

Formalities  of  a  similar  nature,  by  which  it  may  appear  that  the  Deaf,  deaf 
defendant  fully  understands  the  contents  of  his  answer  before  he  bS^^p^jj" 
is  sworn  to  it,  must  be  adopted  where  the  defendant  is  deaf,  or 
deaf  and  dumb,  and  in  every  like  case.'"      In  a  case,  howevei*, 
which  occuiTed  in  the  18th  Geo.  II.  (1745),  a  different   course 

1  For  forms  of  oath  and  jurat,  see  Vol.  'St.    Katherine    Dock    Company    ». 

III.  Mantzgu,  1  Coll.  94;  8  Jur.  237;  Braith^ 

*  For  forms  of  motion  paper  and  petition,  waite's  Pr.  45,  389.    For  forms  of  oaths, 
see  Vol.  III.  see  Vol.  III. 

8  Simmonds  v.  Du  Barr«,  3  Bro.  C.  C.  >  For  forms  of  jurats,  see  Vol.  III. 

363 ;  Lord  Belmore  v.  Anderson,  4  Bro.  C.  '  Hid- 

C  90.  1°  Reynolds  v.  Jones,  Trin.  Term,  1818 ; 

*  For  form  of  jurat,  see  Vol.  III.  Braithwaite's  Pr.  383,  395;  see  Vol.  III., 
6  Braithwaite's  Pr.  45.  for  forms  of  jurats. 

*  Hayes  v.  Deguin,  1  Hogan,  274. 
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in  jurat  must 
be  expressly 
waived. 


Accidental 
cancellation 
of  jurat. 
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mission to 
take  answer 
is  necessary. 


Commission 
must  be 
grounded  on 
an  order: 
Order,  how 
obtained. 
Commis- 
sioners how 
nominated; 


appears  to  have  been  adopted :  for  there  the  Court,  on  motion  (the 
defendant  being  deaf,  and  incapable  of  giving  instructions  for  his 
answer),  ordered  a  commission  for  taking  the  answer  to  issue  in 
the  old  way  with  the  bill  annexed,  in  order  that  the  commissioners 
themselves  might  endeavor  to  take  the  answer.^ 

It  is  an  universal  principle,  in  all  Courts,  that  any  irregularity  in 
a  jurat  may,  unless  expressly  waived,  be  objected  to  in  any  stage 
of  a  cause.  This  does  not  depend  upon  any  objection  which  the 
parties  in  a  particular  cause  may  waive,  but  upon  the  general  rule 
that  the  document  itself  shall  not  be  brought  forward  at  all,  if  in 
any  respect  objectionable  with  reference  to  the  rules  of  the 
Court ;  ^  and  therefore  a  motion  to  take  an  answer  off  the  file,  on 
the  ground  of  such  an  irregularity  was  allowed,  notwithstanding 
the  plaintiff  had  taken  an  office  copy  of  the  answer.'  If,  by  any 
accident,  the  jurat  is  cancelled,  the  answer  must  be  resworn,  and  a 
new  jurat  added.* 

As  we  have  seen,  the  practice  of  issuing  commissions  for  the 
purpose  of  taking  answers  is  now  abolished,  in  all  cases  where  the 
answer  is  to  be  sworn  within  the  jurisdiction  of  the  Court ;  ^  and 
the  various  enactments,  under  which  answers  may  be  sworn  out 
of  the  jurisdiction,  have  been  considered ;  °  but,  if  no  person  can 
be  found  who  is  authorized,  under  such  enactments,  to  administer 
the  oath,  a  commission  under  the  old  practice  is  still  necessary ; ' 
and,  consequently,  the  mode  of  proceeding  in  such  case  must  be 
stated. 

A  commission  to  take  an  answer  abroad  will  only  be  issued  upon 
an  order ;  *  which  may  be  obtained,  as  of  course,"  on  motion  or 
petition.^"  After  the  order  has  been  obtained,  the  defendant's  so- 
licitor must  give  notice  in  writing  to  the  plaintiff's  soUcitor,  to  fur- 
nish him  with  the  names  of  commissioners  to  see  the  answer  taken, 
on  the  plaintiff's  part." 


1  Gregory  v.  Weaver,  2  Mad.  Prac.  363. 

2  Pilkmgton  v.  Himsworth,  1  Y.  &  C. 
Ex.  612,  616;  jsee  Barnard  i>.  Darling,  1 
Barb.  Ch.  218. 

8  Ibid.  J  and  see  ante^  p.  743. 

*  Attorney-General  v.  Hudson,  9  Hare 
Ap.  63;  S.  C.  aom,  Attorney-General  v. 
Henderson,  17  Jur.  205 ;  and  see  Attorney- 
General  V.  Donningtou  Hospital,  17  Jur. 
206,  V.  C.  W. 

6  15  &  16  Vic.  c.  86,  §  21;  ante,  p.  744. 

8  Ante,  pp.  744,  745 ;  and  see  6  Geo.  IV. 
c.  87,  §  20;  6  &  7  Vic.  c.  82;  15  &16Vic. 
c.  86,  §  22;  16  &  17  Vic.  c.  78,  §  6;  18  & 
19  Vic.  c.  42,  §  1. 

'  When  the  defendant  is  absent  from 
the  country,  the  oath  to  his  answer  may 
be  taken  under'  a  commission.  Trumbull 
V.  Gibbon,  Halst.  Dig.  225;  Read  v.  Con- 
sequa,  4  Wash.  C.  C.  335 ;  Stotesbury  v. 
Vail,   2  Beasley  (N.  J.),   390,  394.     An 


answer  by  a  defendant  beyond  sea,  must 
be  taken  and  sworn  to  before  a  commis- 
sioner, under  a  dedimus  issued  by  the 
Court  in  which  the  case  is  pending,  direct- 
ing him  to  administer  the  oath  in  the  most 
solemn  forms  obsei-ved  by  the  laws  and 
usages  of  the  country  where  the  answer  is 
taken.  Read  «.  Consequa,  4  Wash.  C.  C. 
335.  In  New  York,  an  answer  in  Equity, 
must,  if  made  by  a  person  out  of  the  State, 
be  sworn  to  before  a  judge  of  some  Court 
having  a  seal.  A  Master  extraordinary, 
in  the  English  Court  of  Chancery,  had  not 
the  authority  to  administer  such  oath. 
Lahens  ».  Fielden,  1  Barb.  Ch.  52. 

*  Baron  de  Feuch^res  v.  Dawes,  5  Beav. 
144. 
9  Veal's  Pr.  52. 

1°  For  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

11  For  form  of  notice,  see  Vol.  III. 
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The  plaintiff's  solicitor  thereupon,  if  he  intends  to  join  in  the    C.  XVII.  §  3. 

commission,  should  send  the  names  of  two  or  more  commissioners    ' r^— ' 

to  the  defendant's  solicitor,  and  inform  him  to  which  of  them  the  where  plain- 
defendant  is  to  give  notice  of  executing  the  commission.    The  *'ffj"™si 
defendant  adds  to  these  commissioners  the  names  of  two  or  more 
on  his  own  part ;  ^  the  names  of  all  of  them,  or  of  the  four  agreed 
upon,  are  inserted  in  the  commission :  the  defendant's  commission- 
ers being  placed  first  in  order.^    Two  on  each  side  are  usually  where  plain- 
named.'    If  the  plaintiff's  solicitor  omits  to  give  his  commissioners'  ^^^'"'^  ""^ 
names,  within  a  reasonable  time,  and  will  not  consent  to  the  com- 
mission being  directed  to  the  defendant's  commissioners  only,  it 
seems  the  defendant  should  obtain  an  order  of  course  on  motion, 
or  on  petition  at  the  Rolls,^  requittng  the  plaintiff  to  name  com- 
missioners within  two  days  after  notice  of  the  order,  or,  in  default, 
that  the  defendant  may  issue  the  commission  directed  to  his  own 
commissioners.'      The   order  must  be   served  on  the  plaintiff's 
solicitor ;  and  if,  within  the  time  prescribed,  the  plaintiff  does  not 
furnish  commissioners'  names,  the  commission  is  made  out  in  favor 
of  the  defendant's  commissioners  only. 

IJfone  of  the  commissioners  need  be  professional  men ;  and  it  has  who  may 
been  held  that  the  defendant's  own  solicitor  may  be  a  commis-  ^^™™™'' 
sioner  to  take  his  answer.'    It  is  no  objection  to  a  commissioner 
that  he  is  under  twenty-one  years  of  age,  provided  he  is  of  suffi- 
cient age  to  take  an  oath.' 

Care  must  be  taken  to  have  the  commission,  with  the  answer.  Return  of 
returned  before  the  time  limited  for  fiUng  the  answer  has  expu-ed.^  commission. 

The  commission  is  prepared  by  the  defendant's  solicitor,  and  is  How  pre- 
sealed  by  the  Clerk  of  Records  and  Writs,  upon  a  prcBcipe  being  ^^^  " 
left  with  him.' 

"Where  the  defendant  is  entitled  to  the  privilege  of  peerage,  the  Where  de- 
words,  "  upon  his  protestation  of  honor "  are  inserted  in  the  com-  p^g^ 
mission,  instead  of  the  words,  "  on  his  corporal  oath  upon  the  Holy 
Evangelists."  '■" 

Where  the  defendant  is  a  Quaker,  Moravian,  Separatist,  or  other  Where  de- 
fendant is 
entitled  to 

1  Hinde, 231;  1  Turn.  &  Ven.  542;  Ord.  '  Wyatt's  P.  R.  IIT.  affirm; 
jjj_  1.                                                                    8  See  Hughes  v.  Williams,  5  Hare,  211. 

2  Veal's  Pr.  51.  Issuing  the  commission  does  not,  per  se, 
8  1  Turn.  &  Ven.  542;  Veal's  Pr.  51.  extend  the  time  for  answering;  and  there- 
i  For  forms  of  motion  paper  and  peti-       fore  the  plaintiff,  though  he  has  joined  in 

lion   see  Vol.  III.  the  commission,  may  issue  an  attachment 

6  'Hinde,   229 ;  Harr.  hy  Newl.  171 ;  1  for  want  of  answer,  before  the  retmn  of  the 

Turn  &  Ven.  542.  commission,  if  the  time  for  answering  has 

6  Bird  V.  Brancker,  2  S.  &  S.  186;  see  expired.   Boschetti  v.  Power,  8  Beay.  180; 

contra,  as  to  swearing  affidavits  within  the  Hughes  v.  Williams,  ubi  sup. 

iurisdiction  before  the  deponent's  own  so-  «  Ord.  III.  1;   Ord.  I.  37;   for  forms  of 

licitor  or  his  clerk.  He  Hogan,  3  Atk.  813 ;  prcecipe,  commission,  and  indorsement,  see 

Hopkin  V.  Hopkin,  10  Hare  Ap.  2;  Wood  Veal's  Pr.  62,  57;  anipost,  Vol.  III. 

V.  Harpur,  3  Beav.  290;  Foster  v.  Harvey  "  Hinde,  239,  n. 

(1),  11  W.  R.  899,  V.  C.  W. ;  3  N.  R.  98, 

L.  JJ. 


750 


ANSWERS. 


C.  XVII.  §  3. 


or  is  a  Jew, 


or  a  Fagan. 


Terms  of  com- 
mission must 
be  strictly 
adhered  to. 


How  com- 
mission 
executed. 


Notice,  when 
necessary. 


Costa  in 
default  of 
attendance. 


Notice,  when 
unnecessary. 


person  exempted  from  taking  an  oath  by  statute,  the  writ  should 
direct  the  commissioners  to  take  the  answer  on  his  solemn  declarar 
tion  or  affirmation.^ 

Where  the  defendant  is  a  Jew,  the  words, "  upon  the  Holy  Evan^ 
gelists,"  may  be  left  out  of  the  form  of  the  oath  mentioned  in  the 
commission. 

And  where  a  defendant  was  a  Gentoo,  and  the  answer  was  tp 
be  taken  in  Calcutta,  the  commission  was  directed  to  be  in  a 
special  form,  authorizing  the  commissioners  to  administer  the  oath 
in  the  most  solemn  manner,  as  in  their  discretion  should  seem 
meet ;  or,  if  they  should  think  proper,  to  administer  another  oath, 
certifying  to  the  Court  what  they  did.^ 

The  above  distinctions  in  the  form  of  commissions  are  necessary 
to  be  attended  to,  because  a  commission  to  take  an  answer  in  one 
form,  will  not  authorize  the  commissioners  taking  it  in  another ; 
thus,  commissioners  will  not,  under  an  authority  to  take  an  answer 
upon  oath,  be  empowered  to  take  the  affirmation  of  a  Quaker ;  and 
where  it  appeared  by  the  caption  of  the  answer  that  they  had  done 
so,  the  answer  was  ordered  to  be  taken  off  the  file.' 

The  commission  may  be  sent  to  some  professional  person  in  the 
foreign  country,  to  take  care  that  it  is  properly  executed.  Though 
the  foreign  country  be  at  war  with  this  country,  it  must  be  exe^ 
cuted  there;  in  which  respect,  a  commission  to  take  an  answer 
differs  from  a  commission  to  examine  witnesses :  which  it  seems 
may  be  executed  at  the  nearest  neutral  port.*  The  manner  of  ex- 
ecuting the  commission  is  as  follows :  When  the  plaintiff  has  named 
commissioners,  notice  in  writing,  of  the  time  and  place  of  execut- 
ing the  commission,  signed  by  two  of  the  defendant's  commis- 
sioners, must  be  served  upon  the  plaintiff's  acting  coAmissioner, 
six  days  before  the  day  appointed  for  executing  the  commission.' 
If  this  notice  be  given  on  a  Sunday,  the  commission  may  be  exe- 
cuted on  ike  Saturday  following.' 

If  the  party  who  has  the  carriage  of  the  commission  gives 
notice  of  executing  it,  but  neither  countermands  it  in  due  time 
(as  three  or  four  days  before  the  time,  or  as  the  distance  of  the 
place  may  require),  nor  executes  it  at  the  time,  the  Court,  on 
motion,  will  order  costs  to  be  taxed  for  the  adverse  party's  attend- 
ance.' 

Where  the  plaintiff  has  not  named  commissioners,  no  notice 
need  be  given,  and  the  commission  may  be  executed  by  the  com- 
missioners named  in  the  writ,  ex  parte? 


1  See  statutes  cited,  anit.  pp.  734,  736  n. 
and  form  of  commission.  Vol.  III. 

2  Kamkissenseat  v.  Barker,  1  Atk.  19, 
20;  onto,  pp.  735,  736. 

«  Parke  v.  Christy,  1  Y.  &  J.  533. 


* ».  Eomney,  Amb.  62. 

'  For  form  of  notice,  see  Vol.  HI. 

«  Wyatt's  Pr.  115. 

'  Ih.  116. 

8  Hinde,  234;  1  Turn.  &  Ven.  544. 
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On  the  day  appointed,  the  commissioners  are  to  meet,  and  if  one 
only  attends  on  each  side  it  will  be  sufficient ;  but  in  case  none  of 
the  plaintiff's  commissioners  attend,  the  defendant  must  have  two 
commissioners  present :  because  no  fewer  than  two  can  take  his 
answer,  and  return  the  writ.' 

It  seems,  that  where  there  is  a  joint  commission,  and  the  com- 
missioners of  one  party  only  attend,  the  commissioners  in  attend- 
ance may,  after  waiting  till  six  o'clock  in  the  evening,  proceed  to 
take  the  answer.^ 

When  the  commissioners  are  ready  to  proceed,  the  answer  or 
plea,  properly  written,  as  before  explained,'  is  produced  to  the 
commissioners,  and  the  defendant  attends  for  the  purpose  of  swear- 
ing it ;  whereupon  one  of  the  commissioners,  having  opened  the 
commission,  interrogates  the  defendant  in  the  following  manner  :  * 
"  Have  you  heard  this  your  answer  read  ?  and  do  you  exhibit  it  as 
your  answer  to  the  bill  of  complaint  of  A.  B.?"  upon  which,  the 
defendant  answering  in  the  affirmative,  the  commissioner  proceeds 
to  administer  to  him  the  oath,  or  affirmation,  or  attestation  of 
honor  (as  the  case  may  be),  in  the  same  form  as  when  the  answer 
is  sworn  in  England.* 

It  is  said,  that  commissioners  may  refuse  to  execute  the  commis- 
sion, unless  they  are  allowed  to  read  the  answer ;  ^  and  where  a 
commission  to  take  a  defendant's  answer  only  has  been  issued,  and 
the  defendant  tenders  a  demurrer  to  the  commissioners,  and  re- 
fuses to  answer  upon  oath,  they  must  return  such  his  refusal,  and 
the  reason  thereof,  together  with  the  demurrer,  and  leave  the  same 
to  the  consideration  of  the  Court.' 

Before  the  defendant  is  sworn,  as  above  stated,  he  must  sign  his 
answer  and  each  schedule  thereto,  in  the  presence  of  the  com- 
missioners ;  *  and  the  answer  thus  taken,  together  with  the  sched- 
ules (if  there  are  any),  are  to  be  annexed  to  the  commission,  and 
the  commissioners  must  then  write  and  sign  the  caption  at  the 
foot  of  the  answer.'  Any  alterations  made  in  the  answer  or 
schedules,  previous  to  the  taking  thereof,  must  be  authenticated  by 
the  commissioners,  according  to  the  practice  in  use  with  respect  to 
affidavits." 

This  caption  must  be  varied  according  to  the  nature  of  the  case  ; 
thus,  in  the  case  of  a  peer,  it  must  state  the  answer  to  have  been 


C.  XVII.  §  3. 


How  long 
they  must 
wait  for  tho 
others. 


Form  of 
•swearing  to 
an  answer. 


When  de- 
fendant 
demurs. 


Signature  of 
defendant. 


Caption. 


1  Wyatt'3  P.   E.  116;    Hinde,  235;    1 
Turn.  &  Ven.  544. 

2  Wyatt's    P.   R.   116;    see  Griggs  v. 
Staplee,  11  Jur.  920,  V.  C.  K.  B. 

s  Aide,  p.  743. 

4  Hinde,  235;  1  Turn.  &  Ven.  544. 
6  Ibid. ;   ante,  p.  688.     For  forms,  see 
Vol.  III. 
8  Harr.  by  Newl.  176. 


7  Wyatt's  P.  E.  118. 

8  Ord.  XV.  6.  Where  the  defendant  is 
blind,  or  deaf  and  dumb,  or  a  foreigner,  or 
a  marksman,  the  directions  before  given  in 
these  respects,  must  of  course  be  attended 
to,  and  the  caption  varied  accordingly. 

3  For  form  of  caption,  see  Vol.  111. 
i»  15  &  16  Vic.  c.  86,  §  25;  ante,  p.  743. 


Caption  must 
be  varied, 
according  to 
the  nature  of 
the  case ; 
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taken  "  upoti  the  attestation  of  honor ; "  in  the  case  of  a  Quaker  or 
Moravian,  or  other  person  exempted  from  taking  an  oath  by  statute, 
it  must  be  expressed  to  have  been  taken  upon  the  "  solemn  affiiTu- 
ation;"  and  the  date  ■when,  and  the  place  where,  it  was  taken 
must  also  appear  in  the  caption.  Care  must  also  be  taken  to  ex- 
press correctly  whether  the  document  be  an  answer,  or  an  answer 
coupled  with  a  plea  or  demurrer.^  The  commissioners  should 
also  be  particular,  when  the  answer  is  by  two  or  more  defendants, 
to  state  that  they  are  all  sworn :  because,  where  the  caption  of  the 
joint  and  several  answer  of  two  defendants  expressed  only  that  it 
was  sWom,  without  stating  that  the  defendants  were  both  sworn, 
the  answer  was  -suppressed.^ 

The  answer  and  schedules,  with  the  caption,  being  thus  annexed 
to  the  writ,  the  return  must  be  indorsed  upon  the  writ,  and  -be 
signed  by  two  commissioners."  All  these  documents  should  then 
be  folded  together,  in  a  convenient  size  and  form,  and  bound  round 
with  tape  or  string:  at  the  crossings  of  which  the  seals  of  the  com- 
missioners should  be  affixed ;  they  should  then  sign  their  names  in 
the  vacant  spaces,  near  their  respective  seals,  enclose  the  whole  in 
an  envelope,  and  direct  and  return  the  same  to  the  defendant's 
solicitor,  to  be  filed.  The  oath  of  a  messenger  is  not  now  re- 
quired.* 

By  the  old  practice  of  the  Court,  no  second  commission  could 
be  granted  without  the  special  order  of  the  Com-t,  upon  good 
reason  to  induce  the  same,  or  upon  the  plaintiff's  own  assent ;  ^ 
and  it  does  not  appear  that  any  alteration  has  been  made  in  this 
respect.  If,  therefore,  a  commissioner  dies,  application  must  be 
made  to  the  Court  for  a  new  commission :  preparatory  to  which, 
it  seems  that  the  usual  course  is  for  the  solicitor  to  name  two 
more  commissioners,  one  of  whom  must  be  struck  by  the  solicitor 
of  the  adverse  party,  and  the  Court  must  then  be  moved  for  a  new 
commission,  with  the  new  commissioner  added  to  those  who  are 
living.' 

If,  by  the  fault  of  the  party  who  has  the  carriage  of  the  first 
commission,  the  other  is  put  to  unnecessary  charges,  the  Court  will 
order  his  costs  to  be  taxed,  and,  upon  cause  shown,  direct  the  party 
in  fault  to  give  security  to  pay  them  before  he  has  a  second  com- 
mission ;  and  if  he  has  the  carriage  of  the  second  commission,  to 
pay  the  costs  upon  that  also,  if  he'  again  fails.' 

After  an  answer  has  been  reported  insufficient,  no  new  commis- 
sion will  be  issued,  except  by  order  made  on  affidavit  showing 


1  Hinde,  236;  1  Turn.  &  Ten.  645. 
3  Anon.,  Mos.  238. 

'  Hinde,  236;  Turn.  &Ven.  545.     For 
form  of  return,  see  Vol.  III. 


«  15  &  16  Vic.  c.  86,  §  25. 
6  Wyatt's  P.  R.  115. 
«  lb.  116. 
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some  good  reason,  and  payment  of  the  costs  of  the  insufficient    C.  xvii.  §  3. 

answer.!    A  new  commission  may,  however,  be  issued,  upon  the 

consent  of  the  plaintiff's  solicitor  :  which  is  seldom,  if  ever,  refused. 

It  seems  that,  if  the  return  of  a  commission  be  delayed,  it  may  Attachment 

be  hastened  by  motion.     It  seems,  also,  that  an  attachment  and  *»  e°fo>^™ 

_  ■'  '  '  return, 

other  process  of  contempt  may  issue  against  the  commissioners, 

for  not  returning  the  commission  with  the  answer.^  Where,  how- 
ever, it  appeared  that  the  omission  to  make  a  return  arose  from 
the  circumstance  of  one  of  the  plaintiff's  commissioners  refusing  to 
join  with  one  of  the  defendant's,  to  take  the  answer,  the  attach- 
ment was  discharged,  upon  payment  of  the  ordinary  fees,  and  a 
new  commission  was  granted  to  different  commissioners  named  by 
the  defendant.^  '        ♦ 

Where  any  irregularity  has  taken  place  in  the  execution  of  a  irregularities 
commission,  the  proper  course  appears  to  be,  to  move,  after  the  m  return,  how 
return,  that  the  commission  and  answer  may  be  quashed,  or  that 
the  answer  may  be  taken  off  the  file. 

Where  the  friends  of  an  infant  wish  to  defend  the  suit  on  his  infant  defend- 

behalf,  an  order  appointing  a  guardian  ad  litem  may,  as  we  have  J°''  defends 
,\         ,      .       -,  .  hy  guardian, 

seen,*  be  obtamed  on  motion  of  course,  or  on  petition  of  course  at 

the  Rolls ;  °  and  where  the  defence  of  the  infant  is  by  an  answer  Answer  or 
or  plea  requiring  to  be  upon  oath,  the  plea  or  answer  must  be  Pj®J  '^eulr™ 
sworn  to  by  the  guardian,^  unless  an  order  has  been  obtained  to  dian. 
take  it  without  oath.     The  guardian,  however,  only  swears  to  his 
belief  in  the  truth  of  the  defence  of  the  infant.'     The  order  ap- 
pointing the  guardian  must  be  produced  at  the  time  the  answer 
is  sworn ;  and  the  jurat  must  express  that  the  answer  is  sworn 
pursuant  to  it.^ 

We  have  before  seen,  that  a  person  who  has  been  found  a  lunatic  Lunatic  de- 
by  inquisition,  answers  by  his  committee,  and  that,  in  such  case,  it  [^nat^'b ''""'' 
is  not  necessary  that  there  should  be  any  order  appointing  a  guar-  inquisition, 
dian,  unless  there  be  a  conflict  of  interest  between  the  committee  committee; 
and  the  lunatic  :  in  which  case,  a  guardian  ad  litem  should  be  ap- 

1  Beames's  Ord.  183;   Harr.  by  Newl.       John.  581;  and  the  infant  is  not  bound  by 
202.  it,  if  he  dissents  within  a  proper  time. 

2  Wyatt'sP.  E.  116.  James  v.  James,  4  Paige,  115;  Prutzman 
8  IbU.  V.  Pittsell,  3  Harr.  &  J.  77;  Mills  J).  Den- 
*  Ante,,  p.  160.  nis,  3  John.  Ch.  367;  Winston  «.  Camp- 
6  In  the  United  States  Courts,  guardians  bell,  4  Hen.  &  M.  777;  Mason  v.  Debow, 

ad  litem  to  defend  a  suit  may  be  appointed  2  Hayw.  178.  Such  answer  cannot  be  read 
by  the  Court,  or  by  any  Judge  thereof,  tor  against  the  infant.  Stephenson  v.  Stephen- 
infants  or  other  persons,  who  are  under  son,  6  Paige,  353.  Nor  is  it  evidence  in  his 
guardianship,  or  otherwise  incapable  to  sue  favor,  though  it  be  responsive  to  the  bill 
for  themselves ;  all  infants  and  other  pei^  and  sworn  to  by  the  guardian  ad  litem. 
sons  so  incapable,  may  sue  by  their  guai>  Bulliley  i).  Van  Wyclc,  5  Paige,  536 ; 
dians,  if  any,  or  by  their  pi-ochein  ami,  Stephenson  v.  Stephenson,  6  Paige,  353. 
subject,  however,  to  such  orders  as  the  '  Braithwaite's  Pr.  393;  see  form  of 
Court  may  direct  for  the  protection  of  in-  oath,  Vol.  III. 
fants  and  other  persons.    Equity  Rule,  87.  ^  Qrd.  VIL  4;   Braithwaite's  Pr.  393. 

6  And  it  is  termed  his  answer,  and  not  For  form  of  jurat,  see  Vol.  III. 
that  of  the  Infant.    Rogers  v.  Cruger,  7 
VOL.  1.                                                 48 
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pointed.*  A  person  of  weak  or  unsound  mind,^  not  so  found  by- 
inquisition,  answers  hj  his  guardian,  who  is  appointed  in  the  same 
manner  as  the  guardian  ad  litem  of  an  infant  defendant ; "  and,  as 
in  the  case  of  infants,  the  guardian  only  swears  to  his  belief  in  the 
truth  of  the  defence,  where  an  oath  is  required,''  and  the  order  ap- 
pointing the  guardian  must  be  produced  at  the  time  the  answer  is 
sworn;  and  the  jurat  must  express  that  the  answer  is  sworn  pur- 
suant to  it/ 

"With  respect  to  married  women,  we  have  before  seen,°  that 
where  a  husband  and  wife  are  defendants  to  a  bill,  neither  of  them 
can  regularly  put  in  an  answer  without  the  other,  except  under  an 
order  granted  for  that  purpose.'  "Where,  however,  the  wile  is 
defendant  to  a  bill  filed  by  her  husband,'  or,  being  judicially  sepa- 
rated, or,  having  obtained  a  protection  order,  is  sued  as  a  feme 
sole,^  no  order  is  requisite.  Where  she  answers  separately,  under 
an  order,  her  time  for  answering  runs  from  the  date  of  the  order.*" 
Where  the  answer  is  filed  under  such  an  order,  the  jurat  should 
state  that  the  answer  is  sworn  pursuant  to  the  order,"  and  the 
order  should  be  produced  at  the  time  the  answer  is  sworn  :  other- 
wise, the  order  must  be  produced  when  the  answer  is  presented 
for  filing.*^ 

Where  a  married  woman  is  an  infant,  her  answer  cannot  be 
taken,  either  jointly  or  separately,  until  a  guardian  has  been  as- 
signed to  her.*' 

An  answer  is  filed  in  the  Record  and  Writ  Clerks'  OflGice,  in  the 
same  manner  as  an  afiidavit ; "  and  is  not  considered  of  record 
until  filed.*^  The  year,  letter,  and  number  by  which  the  cause  is 
distinguished  in  the  Record  and  Writ  Clerks'  Books,*"  and  the  date 
of  the  filing,  must  be  written  or  printed  on  the  first  page.*' 

The  name  and  place  of  business  or  residence,  as  the  case  may 
be,  of  the  solicitor  or  party  filing  the  answer,  and  his  address  for 
service,  if  any,  must  be  indorsed  thereon,  as  in  the  case  of  other 


1  Ante,  p.  175. 

^  Superannuated  persons,  on  proof  of  im- 
becility, may  appear  and  answer  by  guar- 
dian. Matter  of  Barber,  2  John.  Ch.  235 ; 
see  Murkle  v.  MurMe,  4  John.  Ch..  168. 

s  Ante,  p.  178;  Braithwaite's  Pr.  393,  n. 

*  For  form  of  oath,  see  Vol.  III. 

5  For  form  of  jurat,  see  Vol.  HI. 

8  Ante,  pp.  180,  lii2. 

'  A  joint  answer  of  husband  and  wife 
must  be  sworn  to  by  both,  unless  the 
plaintiff  consents  to  receive  such  answer 
i  upon  the  oath  of  the  husband  only.  New 
York  Chemical  Co.  v.  Flowers,  6  Paige, 
654 ;  Leavitt ».  Cruger,  1  Paige,  422. 

8  Ante,  p.  179 ;  Earl  v.  Ferris,  19  Beav. 
67;  1  Jur.  N.  S.  5. 

8  Ante,  p.  178. 

l»  Ante,  pp.  183,  740;   Jackson  v.  Ha^ 


worth,  1  S.  &  S.  161;  Braithwaite's  Man- 
ual, 11,  12. 

11  If  not  so  verified,  the  answer  will  be 
suppressed  for  irregularity.  But  the  irregu- 
larity wiU  be  waived  by  the  plaintiff's 
filing  a  replication.  Fulton  Bank  v.  Beach, 
2  Paige,  307;  S.  C.  6  Wend.  36;  CoUard 
V.  Smith,  2  Beasley  (N.  J.),  43.  45;  see 
Leavitt  v.  Cruger,  1  Paige,  432 ;  Ferine  «. 
Swaine,  1  John.  Ch.  24;  Smallwood  v. 
Lewin,  2  Beasley  {N.  J.),  123,  125. 

12  Braithwaite's  Pr.  45,  397,  n. 

18  Colman  v.  Northcote,  2  Hare,  147;  7 
Jur.  528.  For  petition  to  assign  guardian, 
and  affidavit  in  support,  see  Vol  III. 

1*  15  &  16  Vic.  c.  86,  §§  21,  25;  Ord.  I. 
35. 

16  Ord.  VIII.  3. 

16  Ord..  I.  48. 

"  Ord.  I.  45.  / 
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pleadings  and  proceedings.^     If  the  answer  is  put  in  without  oath  C.  XVII.  §  3. 

or  signature,  the  order  must  be  produced  at  the  time  the  answer  is   "^ ■< 

presented  for  filing,  and  the  record  is  inscribed  "Without  oath 
(or,  without  oath  or  signature,  as  the  case  may  be),  by  order  dated 
the day  of . " "  "Where  the  answer  is  put  in  by  a  guar- 
dian, and  the  order  appointing  the  guardian  has  not  been  previously 
entered  at  the  Record  and  Writ  Clerks'  Office,  it  must  also  be 
produced  when  the  answer  is  presented  for  filing.* 

Unless  the  plaintiff  has  taken  some  step  which  prevents  its  re-  where  aa- 
ception,  an  answer  will  be  filed  by  the  Record  and  Writ  Clerk,  blfliSTith 
after  the  expiration  of  the  time  for  putting  it  in,  where  it  is  put  in  out  order, 
by  a  defendant  who  has  been  required  to  answer  the  bill,  whether  of  time.""' 
original  or  amended,  or  where,  tne  plaintiff  having  amended  his 
bill  without  requiring  an  answer,  it  is  put  in  by  a  defendant  who 
has  already  answered  or  pleaded  to  the  bill.*    In  all  other  cases,  when  order 
an  answer  will  not  be  received,  after  the  expiration  of  the  time  necessary. 
vdthin  which  it  ought  to  have  been  put  in,  except  under  the 
authority  of  an  order :  which  must  be  produced  at  the  time  the 
answer  is  presented  for  fiUng.^     Such  order  must  be  applied  for  by 
summons.* 

As  an  answer  is  not  strictly  reputed  such  until  filed,'  it  ought  Answer  not 
not  to  be  filed  until  the  costs  of  contempt  for  not  answering,  if  gje^" 
incurred,  are  paid.     It  is  fi-equently,  however,  the  practice  to  file  Contempt, 
the  answer  before  the  costs  of  contempt  have  been  paid,  and  in  liowwajved. 
such  case,  the  plaintiff  must  be  careful  not  to  take  an  office  copy 
of  the  answer,  or  do  any  other  act  which  may  be  construed  into 
an  acceptance  of  the  answer :  for,  if  he  does,  he  will  waive  the 
contempt.*     The  certificate   of  the   Record  and  Writ   Clerk  is  Record  and 
conclusive   evidence  as   to   the   time  at  which  the  answer  was  ^^g[t*'° 

filed.'  conclusive,  as 

Notice  of  the  filing  of  the  answer  must  be  served  on  the  solici-  gung!^ 
tor  of  the  plaintiff,  or  on  the  plaintiff  himself  if  he  acts  in  person.  Notice  of 
before  seven  o'clock  in  the  evening  of  the  same  day  that  the  an-  ^^e- 
swer  is  filed :  except  on  Saturday,  when  it  must  be  served  before 
two  o'clock  in  the  afternoon.^"    The  omission  to  give  due  notice  of  Effect  of 
having  filed  the  answer  will  not,  however,  render  the  latter  inop-  ^^  notice, 
erative :  thus,  it  will  not  deprive  the  defendant  of  his  right  to 
move  to  dismiss  the  bill  for  want  •  of  prosecution,  at  the  expiration 
of  the  period  allowed  for  that  purpose,  from  the  date  of  fiUng  the 

1  Ord.  III.  2,  5 ;  ante,  pp.  453,  464.  has  filed  it.  Giles  ».  Eaton,  54  Maine,  186. 

2  Braithwaite's  Pr.  47.  -  If  <lie  defendant  dies  before  filing  his  an- 

3  jjjid^  swer,  it  cannot  be  filed  by  his  solicitor  as 

4  Ji,  65   56.  an  answer.     Giles  v.  Eaton,  nbi  supra. 
6  yj  56.  8  Ante,  p.  509. 

6  For  form  of  summons,  see  Vol.  III.  "  Beavan  v.  Burgess,  10  Jur.  63,  V.  C. 

'  Ord.  VIII.  3.    An  answer  to  a  bill  in  E. 

equity,  complete  in  every  respect,  cannot  l"  Ord.  III.  9;  XXXVII.  2. 
be  treated  as  an  answer,  until  the  party 
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C.  XVII.  §  3.  answer.^  It  would  seem  that,  in  such  a  case,  the  time  allowed  the 
plaintiff  for  taking  the  next  step  in  the  cause  will,  on  his  motion, 
be  extended,  so  as  to  give  him  the  benefit  of  the  time  he  would 
otherwise  have  lost  in  consequence  of  the  omission." 

If  the  defendant  files  a  written  answer,  he  must,  at  the  time  he 
does  so,  leave  a  copy  thereof  (without  the  schedules,  if  any,  of 
accounts  or  documents).'  This  copy  will  then  be  examined  and 
corrected  with  the  answer  filed,  and  be  returned,  when  so  exam- 
ined, by  the  Clerks  of  Recol-ds  and  Writs,  with  a  certificate  there- 
on that  it  is  correct,  and  proper  to  be  printed.*  The  certified  copy 
is,  generally,  ready  for  the  defendant's  solicitor  the  day  after  the 
answer  is  filed ;  and  the  Court  will  not  dispense  with  the  printing 
of  the  answer  merely  because  the  parties  to  the  suit  are  poor,  and 
to  save  expense.^ 

The  defendant  must  then  cause  his  answer  to  be  printed  from 
such  certified  copy,  on  paper  of  the  same  size  and  description,  and 
in  the  same  type,  style,  and  manner  on  and  in  which  bills  are  re- 
quired to  be  printed ; "  and,  before  the  expiration  of  four  days 
from  the  filing  of  his  answer,  must  leave  a  printed  copy  thereof 
with  the  Clerks  of  Records  and  "Writs,  with  a  written  certificate 
thereon  by  the  defendant's  solicitor,  or  by  the  defendant  if  defend- 
ing in  person,'  that  such  print  is  a  true  copy  of  the  copy  of  the 
answer  so  certified  by  the  Clerk  of  Record  and  Writs;  and  if  such 
printed  copy  is  not  so  left,  the  defendant  will  be  subject  to  the 
same  liabilities  as  if  no  answer  had  been  filed.' 

Under  the  former  practice,  where  an  answer  taken  in  a  foreign 
language  was  filed  with  a  translation  annexed,  it  was  only  required 
that  an  ofiice  copy  should  be  taken  of  the  translation.'  It  is  pre- 
sumed, therefore,  that  now,  a  fair  copy  of  the  translation  only  need 
be  left,  and  that  such  translation  only  need  be  printed. 


Printing 
answers : 

copy  for 
printer,  how 
authenti- 
cated ; 

within  what 
time  ready. 


How  printed. 


Certified 
print  to  be 
left,  within 
four  days  of 
filing  answer; 


otherwise,  de- 
fendant liable 
as  if  no 
answer  filed. 

Where  an- 
swer in  a 
foreign 
language. 


1  Jones  V.  Jones,  1  Jur.  N.  S.  863;  3  W. 
E.  638,  v.  C.  S. ;  and  see  Lowe  v.  Wil- 
liams, 12  Beav.  482,  484. 

2  Wright  V.  Angle,  6  Hare,  107,  109; 
Lord  Suifleld  v.  Bond,  10  Beav.  146,  153; 
Lowe  «.  Williams,  and  Jones  v.  Jones,  vbi 
sup. ;  Lloyd  v.  Solicitors'  Life  Assurance 
Company,  3  W.  E.  640  V.  C.  W. ;  see, 
however,  Matthews  v.  Chichester,  5  Hare, 

.  207,  209 ;  overruled  on  appeal,  11  Jur.  49, 
L.  C 

3  Ord.  6  March,  1860,  r.  2.  A  copy  of  a 
former  bill  for  the  same  matter  maj  be 
printed  as  a  schedule.  Wright  v.  Wilkin, 
9  Jur.  N.  S.  195;  11  W.  E.  253,  V.  C.  K. 
In  practice,  where  the  schedule  to  an  an- 
swer is  very  short,  it  is  not  unfrequently 
printed  with  the  body  of  the  answer;  in 
such  case,  the  fair  copy  should  of  course 
include  the  schedule. 

i  Ord.  6  March  1860,  r.  2.  For  form  of 
certificate,  see  Vol.  III. 


6  Meux  V.  Watkins,  7  N.  S.  704;  9  W. 
E.  779j  v.  C.  W. ;  but  the  answers  of  pai- 
ties  suing  or  defendant  in  forma  pai^erU, 
are  excluded  from  the  orders  as  to  print- 
ing; see  Ord.  6  March,  1860,  r.  15,  pust, 
p.  768. 

8  Ord.  6  March,  1860,  r.  3;  as  to  such 
paper,  see  Ord.  IX.  3,  ante,  p.  396;  see 
also,  ante,  p.  742. 

'  For  form  of  certificate,  see  iUd. 

8  Ord.  6  March,  1860,  r.  3;  Bloxam  ». 
Chichester,  11  Jur.  N.  S.  48;  13  W.  E. 
285,  L.  JJ.;  34  Beav.  76;  S.  C.  mm. 
Bloxsome  v.  Chichester,  2  De  G.,  J.  &  S. 
444.  An  attachment,  for  not  leaving  the 
printed  copy,  is  usually  issued  in  such  a 
case. 

8  Braithwaite's  Pr.  491.  An  ofiice  copy 
of  the  whole  might,  however,  be  taken;  if 
desired.   Ibid. 
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A  defendant  may,  however,  if  he  desires  it,  swear  and  file  a 
printed,  instead  of  a  written,  answer  ;i  although  this  course,  in 
consequence  of  the  inconveniences  attending  it,  is  rarely  adopted. 

On  receiving  notice  of  the  filing  of  the  answer,  the  plaintiff 
should  demand  in  writing,  from  the  defendant's  solicitor,  or  the 
defendant  himself  if  acting  in  person,^  an  official  and  certified 
printed  copy  of  the  answer ;  and  on  receiving  such  demand,  the 
defendant  must  get  a  printed  copy  of  the  answer  examined  hy  the 
Clerks  of  Records  and  Writs  with  the  answer  as  filed,  and  stamp 
such  copy  with  a  Chancery  stamp  for  5s.,  and  the  Clerks  of  Rec- 
ords and  "Writs,  on  finding  that  such  copy  is  duly  stamped  and 
correct,  will  certify  thereon  that  the  same  is  a  correct  copy,  and 
mark  the  same  as  an  office  copy,'«on  a  praecipe  being  left.^ 

The  defendant  must  have  this  official  and  certified  printed  copy 
of  the  answer  ready  for  delivery  to  the  plaintiff,  at  any  time  after 
the  expiration  of  four  days  from  the  filing  of  the  answer,  and 
within  forty-eight  hours  after  the  receipt  of  the  demand  for  the 
same ;  *  and  must,  on  demand,  deliver  it  to  the  plaintiff:  who,  on 
the  receipt  thereof,  is  to  pay  the  defendant  the  amount  of  the 
stamp  thereon,  and  at  the  rate  of  4t?.  per  folio  for  the  same.° 

The  Clerks  of  Records  and  Writs  are  not  to  certify  or  mark  any 
printed  copy  of  an  answer  which  has  any  alteration  or  interlinea- 
tion in  writing.'  Where,  however,  some  very  shght  typographical 
errors  had  been  so  corrected,  they  were  directed  to  certify  the 
official  copy,  and  to  alter  the  copy  left  with  them,  so  as  to  agree 
with  the  written  answer  on  the  file.* 

The  plaintiff  is  entitled  to  demand  and  receive  from  the  defend- 
ant any  additional  number  (not  exceeding  ten)  of  printed  copies  of 
the  answer,  on  payment  for  the  same  at  the  rate  of  one  halfpenny 
per  folio ;  °  and  after  all  the  defendants  who  are  requu-ed  to  an- 
swer have  filed  their  answers,  a  co-defendant  is  entitled  to  demand 
and  receive  from  any  other  defendant,  any  number  of  printed 
copies  (not  exceeding  six)  of  his  answer,  on  payment  after  the 
same  rate.^°  It  may  be  here  mentioned,  that  before  the  practice  of 
printing  answers  was  introduced,  any  defendant  might  take  an 
office  copy  of  the  answer  of  a  co-defendant,  as  soon  as  he  had  filed 
his  own  answer,  or,  if  he  had  not  been  required  to  answer,  after 
the  expiration  of  the  time  within  which  he  might  have  put  in  a 
voluntary  answer ; "  but  it  is  presumed  the  foi-mer  practice  is  now 
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Demand  by 
plaintiff  of 
official  copy. 

How  office 
copy  is 
authenti- 
cated. 


Within  what 
time. 


At  whose 
expense  fiir- 
nished. 


No  written 
alteration  or 
interlinea- 
tion usually 
allowed  in  a 
printed  copy. 


Plaintiff 
entitled  to 
ten  additional 
copies,  on 
payment; 

and  a  co- 
defendant  is, 
after  all  have 
answered, 
entitled  to  six 
copies,  on 
payment. 


1  Ord.  6  March,  1860.  r.  5. 

2  For  form  of  demand,  see  Vol.  III. 

8  Ord.  6  March,  1860,   rr.  4,  6.      For 
form  of  certificate,  see  Vol.  III. 
*  For  form,  of  prcecipe,  see  Vol.  III. 
6  Ord.  6  March,  1880,  r.  4. 

6  lb.  r.  7. 

7  Ord.  6  March,  1860,  r.  12. . 


8  Lee  V.  Dawson,  1  J.  &  H.  37. 

9  Ord.  6  March,  1860,  r.  8;  and  see  Kt- 
tomey-Geueral  v.  Etheridge,  11 W.  R.  927, 
V.  C.  K. 

10  Ord.  6  March,  1860,  r.  9. 

11  Powys  V.  Blagrave,  18  Jur.  462,  464; 
2  Eq.  Rep.,  475  V.  C.  W. ;  and  see  Braith- 
waite's  Pr.  491. 
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Office  copies 
of  schedules : 
how  ob- 
tained. 

Where 
schedule 
printed  by 
mistake. 


liules  as  to 
printing  an- 
swers, apply 
to  answer  of 
a  plaintiff  to 
interroga- 
tories. 

Costs  of 
written  brief 
of  answer. 

Orders  as  to 
printing  an- 
swers do  not 
apply  to 
paupers. 


abrogated,  and  that  no  defendant  can  require  to  be  flimislied  with 
copies  of  a  co-defendant's  answer  till  all  the  defendants  required 
to  answer  have  answered,  and  till  the  time  allowed  the  others  to 
file  voluntary  answers  has  expired. 

Office  copies  of  schedules  to  answers  of  accounts  or  documents 
continue  to  be  made  in  the  Record  and  Writ  Clerks'  OflSce.' 
Where,  however,  by  mistake  a  printed  schedule  has  been  attached 
to  a  printed  answer,  the  answer  was  allowed  to  be  filed,  and  a 
printed  copy  of  the  answer,  with  a  written  office  copy  of  the 
schedule,  to  be  issued,  on  the  solicitor  for  the  defendant  imder- 
taking  not  to  charge  his  client  with  the  costs  of  printing  the 
schedule.^ 

Where  a  plaintifi"  is  required  to  answer  interrogatories,'  he  must 
file  his  answer  thereto,  and  get  it  printed,  and  fiirnish  printed 
copies  thereof,  in  the  same  manner  as  a  defendant  is  required  to 
do  with  respect  to  his  answer.* 

No  costs  will  be  allowed,  either  as  between  party  and  party,  or 
as  between  solicitor  and  client,  for  any  written  brief  of  an  answer, 
unless  the  Odurt  directs  the  allowance  thereof^ 

The  orders  of  6th  March,  1860,  do  not  apply  to  answers  filed  by 
defendants,  or  by  plaintifis,  defending  or  suing  in  forma  pauperis, 
except  the  first  of  them,  which  directs  that  an  answer  is  to  be 
written  on  paper,  instead  o:^  as  formerly,  on  parchment.' 


Section  IV.  — Mxceptions  to  Answers. 


Exceptions 
may  be  filed, 
for  scandal  or 
insufficiency; 


If  the  plaintifi^  upon  an  examination  of  the  answer,  finds  that 
it  contains  scandalous  matter,  or  that  it  does  not  sufficiently 
answer  the  interrogatories,  he  may  file  exceptions  to  it.''    Excep- 


1  Ord.  6  March,  1860,  r.  10. 

2  Watt  V.  Watt,  8  Jur.  N.  S.  878 ;  10  W. 
E.  368,  V.  C.  W.  Where,  however,  the 
schedule  is  very  short,  it  is  often  printed 
with  the  answer.   Ante^  p.  756,  n. 

'  This  practice  was  introduced  by  15  & 
16  Vic.  c.  86,  §  19,  and  is  a  substitute  for 
a  cross-bill  of  discover}' ;  see  post,  Chap. 
XXXIV.  §  1,  Cross  Bills;  see  post,  Evir 
dence,  Admissions;  Genl.  Sts.  Mass.  c. 
129,  §§  46  et  seq. ;  St.  Mass.  1862,  c.  40. 

*  Ord.  6  March,  1860,  r.  11. 

5  Ord.  6  March,  1860,  r.  13.  As  to  the 
fees  to  which  solicitors  are  to  be  entitled, 
in  the  case  of  printed  answers,  see  ib.  r. 
14,  and  sched. ;  and  Attorney-General  v. 
Etheridge.-ll  W.  E.  927,  V.  C.  K.;  see 
alsopost,  Vol.  III. 

6  Ord.  6  March,  1860,  r.  15;  ante,  p. 
756. 

'  No  demurrer  lies  to  an  answer  in 
Equity.    Travers  v.  Eoss,  1  McCarter  (N. 


J.),  254,  258;  Stone  ».  Moore,  26  111.  165; 
ante,  p.  642,  note.  Under  the  practice  in 
New  Hampshire,  Massachusetts,  and  some 
other  Stales,  an  answer  is  open  to  excep- 
tions which  omits  to  notice  material  charges 
in  the  bill,  under  the  general  interrogatory, 
although  no  special  interrogatonf  is  thereto 
directed.  Miles  v.  Miles,  27  N.  H.  440 
Tucker  v.  Cheshire  E.R.  Co.,  21  N.  H.  29 
ante,  pp.  376,  377,  note;  Story  Eq.  PI.  §  38 
Methodist  Epis.  Church  v,  Jaques,  1  John. 
Ch.  65;  Hagthorpu.Hook,  1  Gill  &  J.  270; 
Salmon  v.  Claggett,  3  Bland,  125;  Bank 
of  Utica  V.  Messereau,  7  Paige,  517 ;  Park- 
inson V.  Trousdale,  3  Scam.  380 ;  Cuyler  v. 
Bogert,  3  Paige,  186 ;  see  Pitts  v.  Hooper, 
16  Geo.  442;  Jordan  v.  Jordan,  16  Geo. 
446.  In  Maine,  *' exceptions  to  an  answer 
should  be  drawn  and  signed  b^  counsel 
and  filed  with  the  clerk,  and  notice  thereof 
given  within  thirty  days  after  the  answer 
IS  filed."    Eule  8,  Chancery  Practice,  37 


EXCEPTIONS   TO   ANSWERS. 


759 


tions  are  allegations  in  writing,  stating  the  particular  points  or 
matters  with  respect  to  which  the  plaintiff  considers  the  answer 
scandalous,  or  those  interrogatories  to  which  he  thinks  there  is 
not  sufficient  answer  given.'' 

Formerly,  exceptions  could,  in  like  manner,  be. taken  for  im- 
pertinence; but  this  practice  has  been  abolished,  and  there  is 
the  same  remedy  for  impertinence  in  answers  as  for  impertinence 
in  bills,  and  other  proceedings.'' 

The  nature  of  scandal  and  impertinence  in  pleadings  has  been, 
before,  so  fully  gone  into,  that  it  is  now  only  necessary  to  inform 
the  reader,  that  the  same  rules  which  are  there  laid  down  for  dis- 
tinguishing scandal  or  impertinence,  when  comprised  in  a  bill, 
apply  to  pleadings  in  general,  %nd  consequently  to  answers.' 
The  practice  of.  the  Court,  also,  with  regard  to  exceptions  to 
answers  on  account  of  scandal,  is  the  same,  mutatis  mutandis,  as 
that  already  described  with  respect  to  exceptions  to  bills  on  the 
same  grounds.' 

It  has  before  been  stated,  that  a  bill  may  be  excepted  to  for 
scandal  at  any  time.'  In  like  manner,  it  seems  that  there  is  no 
precise  limit  to  the  time  during  which  an  answer  may  be  excepted 
to  for  scandal ;  °  and  therefore,  where  the  defendant  became  bank- 


C.  XVII.  §  3. 

■ y ' 


but  not  for 
impertinence 


Rules  as  to 
scandal  and 
impertinence 
in  bills,  apply- 
to  answers 


Answer  mar 
be  excepted^ 
to  for  scandal, 
at  any  time. 


Maine,  683 ;  see,  for  Massachusetts,  Rule  17 
of  Chancery  Practice ;  and  for  the  form  of 
such  exceptions,  in  Langdon  u.  Goddard, 
3  Story,  18,  19;  Kittredge  v.  Claremont 
Bank,  3  Story,  605-609. 

1  See  Woods  v.  Morrell,  1  John.  Ch. 
103. 

2  15  &  16  Vic.  c.  86,  §  17;  Dufaur  v. 
Sigel,  4  De  G.,  M.  &  G.  520;  see  ante, 
p.  326,  n. 

3  Ante.  pp.  346-349. 

*  AnU,  pp.  351-353. 
6  Anie,  p.  354. 

*  The  introduction  of  scandalous  and 
impertinent  matter  into  a  bill  does  not 
authorize  nor  justify  similar  matter  in  an 
answer  to  meet  such  improper  allegations 
in  the  bill.  Upon  exception  taken  to  such 
answer,  the  Court  will  order  it  to  be  ex- 
punged. If  the  defendant  would  object  to 
such  matter  in  the  bill,  it  should  be  by 
way  of  exception.  Langdon  v.  Pickering, 
19  Maine,  214;  Langdon  v.  Goddard,  3 
Story,  13 ;  Burr  ».  Burton,  18  Ark.  215. 

Separate  exceptions  to  the  same  answer, 
one  for  scandal  and  the  other  for  imperti- 
nence, will  not  be  allowed,  as  nothing  in 
the  pleading  can  be  considered  as  scanda- 
lous, which  is  not  also  impertinent.  M'ln- 
tyre  v.  Trustees  of  Union  College,  6  Paige, 
240.  An  exception  for  impertinence  will 
be  overruled,  if  the  expunging  of  the  mat- 
ter excepted  to  will  leave  the  residue  of  the 
clause,  which  is  not  covered  by_  the  excep- 
tion, either  false  or  wholly  unintelligible. 
M'Intyre  v.  Trustees  of  Union  College,  6 
Paige,  240;  see  Balcom  ».  New  York  Life 


Ins.  &  Trust  Co.,  11  Paige,  454;  Norton  v. 
Woods,  5  Paige,  260 ;  Franklin  v.  Keeler, 
4  Paige,  382 ;  Tucker  i).  Cheshire  E.R.  Co., 
21  N.  H.  36,  37.  The  Court,  in  cases  of 
impertinence,  ought,  before  expunging  the 
matter  alleged  to  be  impertinent,  to  be 
especially  clear,  that  it  is  such  as  ought  to 
be  struck  out  of  the  record,  for  this  reason, 
that  the  error  on  one  side  is  irremediable, 
on  the  other  not.  See  Davis  v.  Cripps,  2 
Y.  &  C.  (N.  K.)  443;  Story  Eq.  PI.  ^267; 
Tucker  v.  Cheshire  E.R.  Co.,  21 N.  H.  38; 
Woods  V.  Morrell,  1  John.  Ch.  106.  Ex- 
ceptions for  scandal  or  impertinence  must 
describe  the  particular  passages  which  are 
alleged  to  be  scandalous  or  impertinent. 
Whitmarsh  v.  Campbell,  1  Paige,  645; 
Franklin  v.  Keeler,  4  Paige,  382.  An  ex- 
ception for  impertinence  must  be  supported 
in  toto,  or  it  will  fail  altogether.  Tench  v. 
Cheese,  1  Beav.  571;  Story  Eg.  PI.  §  266; 
see  Balcom  v.  New  York  Life  Ins.  &  Trust 
Co.,  11  Paige,  454. 

If  the  matter  of  an  answer  is  relevant, 
that  is,  if  it  can  have  any  influence  what- 
ever in  the  decision  of  the  suit  in  reference 
to  any  point  to  be  considered  in  it,  it  is  not 
impertinent.  Tucker  «.  Cheshire  E.R.  Co., 
21  N.  H.  38,  39 ;  Van  Rensselaer-  v.  Bruce, 
4  Paige,  177;  Hawley  v.  Wolverton,  5 
Paige,  622. 

If  a  plaintiff  wishes  to  refer  an  answer 
for  insufficiency  as  well  as  for  impertinence, 
he  must  procure  the  reference  for  imperti- 
nence first:  for  it  has  been  decided,  that  a 
reference  for  impertinence  can  never  be 
contemporaneous  with  exceptions  for  insuf- 
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Exceptions 
for  insuffi- 
ciency; 


where  answer 
accompanies 
a  plea  or 
demurrer  to 
part  of  bill; 


rupt  after  putting  in  his  answer,  and  the  plaintiff,  before  the 
assignees  were  brought  before  the  Court,  obtained,  under  the  old 
practice,  an  order  to  refer  the  answer  for  scandal  and  impertinence, 
the  order  was  held  to  have  been  regularly  obtained.^ 

If  a  plaintiff  conceives  an  answer  to  interrogatories  to  be  in- 
sufficient, he  should  take  exceptions  to  it :  ^  stating  such  parts  of 
the  interrogatories  as  he  conceives  are  not  answered,  and  praying 
that  the  defendant  may,  in  such  respect,  put  in  a  full  answer.' 
If,  however,  the  answer  is  one  which  accompanies  a  plea,  or  a 
demuiTer,  to  part  of  the  bill,  he  must,  unless  he  intends  to  admit 
the  validity  of  the  plea  or  demurrer,  wait  till  it  has  been  argued  : 
for  his  exceptions  would  operate  as  an  admission  of  its  validity.* 
This  rule,  however,  will  not,  as  we  have  seen,  apply  to  cases  where 
the  defendant  demurs,  or  pleads  to  the  relief  only,  and  not  to  the 
discovery.^  And  where  a  demurrer  and  answer  to  interrogatories 
were  put  in,  and  the  plaintiff,  mistaking  the  practice,  excepted  to 
the  answer  before  he  set  down  the  demurrer  for  argument,  he  was 
permitted,  upon  payment  of  costs,  to  withdraw  his  exceptions, 
without  prejudice  to  his  filing  them  again  after  the  argvmient  of 
the  demurrer.' 


ficiency.  Raphael  v.  Birdwood,  1  Swanst. 
229;  Story  Eq.  PI.  §  876;  Livingston  v. 
Livingston,  4  Paige,  111.  But  by  the 
practice,  under  the  former  New  York  Chan- 
cery System,  exceptions  for  scandal  or  im- 
pertinence, and  exceptions  for  insufficiency, 
were  to  be  taken  at  the  same  time  and  in 
the  same  manner.  Livingston  v.  Livings- 
ton, 4  Paige,  111;  Woods  v.  Morrell,  1 
John.  Ch.  103.  After  a  reference  for  insuf- 
ficiency, or  any  other  step  taken  in  the 
cause,  an  answer  cannot    be  referred  for 

impertinence.    Pellew  v. ,  6  Ves.  458 

arg. ;  Beavan  «.  Waterhouse,  2  Beav.  68 ; 
but  it  may  be  for  scandal.  Story  Eq.  PI. 
§  876. 

1  Booth  II.  Smith,  5  Sim.  639. 

2  If  the  answer  is  evasive,  it  must  be 
excepted  to ;  all  defects  in  the  answer  must 
be  supplied  by  taking  exceptions.  Blais- 
dell  V.  Stephens,  16  Vt.  179 ;  see  Travers  v. 
Boss,  1  McCarter  (N.  J.),  254.  The  an- 
swer of  a  defendant  is  to  be  taken  as  the 
testimony  of  any  other  witness ;  if  not  ex- 
plicit, the  defendant  must  be  pressed  by 
exceptions  until  he  is  so.  Blaisdell  v. 
Stephens,  vbi  supra. 

In  Massachusetts,  when  an  oath  is 
waived,  and  in  New  Hampshire  when  an 
oath  is  not  required,  to  an  answer,  no  ex- 
ception can  be  taken  to  it  for  insufficiency. 
Rule  8  of  Chancen^  Practice  in  Massachu- 
setts; Rule  9  in  New  Hampshire. 

An  answer  to  which  the  oath  of  the  de- 
fendant is  waived  cannot  be  excepted  to 
for  insufficiency ;  because  such  answers  are 
not  evidence.  1  Barb.  Ch.  Pr.  177 ;  Bart- 
lett  II.  Gale,  4  Paige,  604 ;  McCormick  v. 
Chamberlin,  11  Paige,  543 ;  Rules  for  Chan. 


Pr.  in  Mass.  8.  Exceptions  will  not  lie  to 
the  answer  of  an  infant  for  insufficiency. 
Ante,  169,  n.  As  to  the  answer  of  a  cor- 
poration, see  Wallace  v.  Wallace,  Halst. 
Dig.  173. 

*  Where  the  interrogatories  are  substan- 
tially, though  not  technically,  answered, 
exceptions  will  not  be  encouraged.  Read 
V.  Woodrooffe,  24  Beav.  421.  Exceptions 
should  not  now  be  taken  for  want  of  an- 
swer to  the  interrogatory  as  to  books  and 
papers.  Law  v.  London  Indisputable  Soci- 
ety, 10  Hare  Ap.  20 ;  Barnard  v.  Hunter, 
1  Jur.  N.  S.  1065,  V.  C.  S. ;  Kidger  v. 
Worswick,  5  Jur.  N.  S.  37,  V.  C.  w:;  see 
however,  Hudson  v.  Grenfell,  3  Giff.  388; 
8  Jur.  N.  S.  878.  An  exception  to  an  an- 
swer for  insufficiency  should  state  the 
charges  in  the  bill,  tiie  interrogatory  ap- 
plicable thereto,  to  which  the  answer  is 
responsive,  and  the  terms  of  the  answer, 
venatim,  so  that  the  Court  may  see,  wheth- 
er it  is  sufficient  or  not.  Brooks  «.  Bj'am, 
1  Story,  296.  Exceptions  to  answers  for 
insufficiency  can  only  be  sustained  where 
some  material  allegation,  charge,  or  intei> 
rogatory  in  the  bill  is  not  fully  answered. 
Where  the  matter  of  the  bill  is  fully  an- 
swered, and  the  defendant  sets  up  new 
matter  which  is  irrelevant,  and  forms  no 
sufficient  grounds  of  defence,  the  plaintiff 
may  except  to  the  answer  for  impertinence, 
but  he  cannot  except  to  it  for  insufficiency. 
Stafford  v.  Brown,  4  Paige,  88.  For  form 
of  exceptions,  see  Vol.  III. 

*  Ante,  pp.  589,  691. 
6  Ante,  pp.  690,  691. 

6  Boyd  V.  Mills,  13  Ves.  85;  Story  Eq. 
PI.  §  866. 
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If  a  plea  or  demurrer  to  the  whole  hill  is  overruled,  the  defend-  C.  XVii.  §  4. 

ant  must,  if  interrogatories  have  been  filed,  answer,  without  the   '"^ — v ' 

plaintiff's  being  driven  to  except ;  but,  where  a  partial  plea  or  J^y^P^*  "^ 
demurrer  is  overruled,  the  plaintiff  must  except:  because  an  ovSrSedr 
answer  being  on  the  file,  the  defendant  is  not  bound  to  answer 
further  till  exceptions  have  been  taken  .^  "Where  the  plaintiff  had 
not  excepted,  and  the  defendant  put  in  a  further  answer,  leave 
was  given  to  the  plaintiff  to  file  exceptions  thereto,  although  he 
had  filed  none  to  the  original  answer.^ 

A  plaintiff  may  also,  where  a  partial  demurrer  is  allowed,  ex-  after  partial 

cept  to  the  answer  to  such  of  the  interroeratories  as  are  not  covered  'i,^'"™^ 
,       .,        ,  ,  ,  °  allowed; 

by  the  demurrer ;  he  must  not,  however,  except  to  those  which 
are  covered  by  the  demurrer.       • 

In  the  case  also  of  a  plea,  which  is  accompanied  by  an  answer  or  plea. 
to  the  interrogatories,  the  plaintiff  may,  upon  the  allowance  of 
the  plea,  except  to  the  answer,  as  he  may  if  a  partial  plea  is 
overruled ;  and  the  rule  that  a  plaintiff  must  except  to  the  an- 
swer as  insufiicient,  applies  even  where  the  plea  or  demurrer  is 
accompanied  by  an  answer  as  to  a  single  fact.'  Where  a  plea  is 
ordered  to  stand  for  an  answer,  with  liberty  to  except,  the  plain- 
tiff may  file  exceptions  to  the  answer,  or  to  that  part  of  it  to  which 
he  is,  by  the  order,  permitted  to  except,  but  where  the  plea  is 
ordered  to  stand  for  an  answer  without  liberty  to  except,  expressly 
given  by  the  order,  the  plaintiff  cannot  except.^ 

A  plaintiff  cannot  except  to  an  answer  to  an  amended  bill,  on  Answer  to 

the  ground  that  the  defendant  has  not  answered  matters  inquired  cannot  be 

afiter  in  the  interrogatories  to  the  original  bill.'    In   Glassinaton  pxcepted  to 
°  °  "'in  respect  or 

V.  Thwaites,  this  rule  appears  to  have  been  departed  from;  but  matters con- 
the  circumstances  of  that  case  were  peculiar,  and  the  Court  made  OTigmalMf: 
a  special  order,  that  the  Master,  in  considering  the  exceptions 
taken  by  the  plaintiff  to  "  the  thing "  called  an  answer  and  dis- 
claimer to  the  amended  bill,  should  be  at  liberty  to  allow  excep- 
tions as  to  matters,  not  answered  to,  contained  in  the  amended  bill, 
notwithstanding  the    same    matters  were  stated  in  the  original 
bUl,  and  no  exceptions  were  taken  to  the  answer  to  the  original 
bill.     Where,  after  a  defendant  had  answered,  the  plaintiff  amend-  unless  new 
ed  his  bill,  by  stating  an  entirely  new  case,  it  was  held,  that  ^I^Xliut!^ 
exceptions  would  lie,  although  some  of  the  interrogatories  em- 
braced in  them  were  contained  in  the  original  bill.' 

1  Ante,  pp.  600,  691;   see  Kuypers  ti.       Wich  v.  Parker,  22  Beav.  59;  2  Jur.  N. 
Kef.  Dutch  Church,  570,  571.  S.  582;  Denis  v.  Eochussen,  4  Jur.  N.  S. 

2  Attorney- General    v.    Corporation  of      298,  V.  C.  W. 
London,  12  Beav.  217,  219.  «  2  Russ.  458,  464. 

8  Cotes  V.   Turner,    Bunb.  123;   Storj'  '  Mazarredo  v.  Maitland,   3  Mad.  66, 

Eq.  PI.  §  866.  '^2;   Partridge  v.  Haycraft,  11  Ves.  670, 

1  ^m(e  p.  700.  581;  see  also,  Kaye  v.  Wall,  4  Hare,  128; 

6  Overy  v.  Leighton,  2  S.  &  S.  234;  Duncombe  v.  Davis,  1  Hare,  184, 193. 
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answer 
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Secugj  where 
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ment formal, 
and  requires 
no  answer. 


Exceptions 
not  waived, 
by  moving 
upon  ad- 
missions in 
the  answer. 


And  so,  where  the  interrogatories  to  the  original  bill  required 
the  defendants  to  state  certain  particulars  as  to  some  goods 
alleged  to  have  been  purchased  by  the  defendants  (such  as,  the 
persons  from  whom,  and  by  whom,  and  at  what  price,  and  in 
whose  presence  they  were  purchased),  and  the  defendants  put  in 
an  answer  in  the  terms  of  the  interrogatories,,  whereupon  the 
plaintiff  amended  the  bill,  and  the  defendants  availed  themselves 
of  the  opportunity  afforded  by  their  being  called  upon  to  answer 
the  amended  bill,  to  state  that,  since  putting  in  their  answer  to 
the  original  bill,  they  recollected  that  a  parcel  of  the  goods  in- 
quired after  had  been  purchased  of  an  individual  not  named  in 
the  former  answer,  but  without  stating  from  whom,  or  at  what 
price,  or  in  whose  presence,  the  same  had  been  purchased,  and 
the  plaintiff  excepted  to  the  answer  for  insufficiency,  in  not  setting 
out  those  circumstances :  the  Court  of  Exchequer  was  of  opinion, 
that  the  plaintiff  ought  not  to  be  precluded,  by  the  general  rule 
above  stated,  from  an  opportunity  of  obtaining  a  sufficient  answer 
as  to  the  point  excepted  to :  but  held  that,  before  delivering  his 
exceptions,  the  plaintiff  ought  to  have  made  a  special  application 
to  the  Court  for  leave  to  do  so.^ 

The  reason  of  the  rule  that  a  plaintiff,  if  he  does  not  except  to 
the  answer  to  the  original  bill,  cannot  afterwards  except  to  the 
answer  to  an  amended  bill,  on  the  ground  that  the  defendant  has 
not  answered  matters  which  were  contained  in  the  original  biU, 
is,  that,  by  amending  his  bill,  the  plaintiff  has  admitted  the 
answer  to  it  to  be  sufficient.  Upon  the  same  ground  it  has  been 
held,  that  where  a  plaintiff,  after  excepting  to  an  answer,  amends 
his  bill  without  waiting  for  the  decision  upon  the  exceptions,  he 
must  be  considered  as  having  waived  his  exceptions.^  The 
principle,  however,  will  not  be  applied  to  cases  in  which  the  amend- 
ment of  the  bill  extends  only  to  the  addition  of  another  party, 
requiring  no  answer  from  the  other  defendants :  °  and  where 
a  plaintiff,  after  answer  to  the  original  bill,  changed  his  name, 
and  then  amended  his  bill  by  substituting  his  new  name  for  his 
old  one,  and  adding  another  defendant,  and  afterwards  took  ex- 
ceptions to  the  answer,  a  motion  to  take  the  exceptions  off  the  file 
was  reftised.* 

Some  doubt  was  formerly  entertained,  whether  a  plaintiff  did 
not,  by  moving,  upon  admissions  in  an  answer,  either  for  payment 
of  money  into  Court,  or  for  the  production  of  papers,  waive  his 
exceptions,  if  already  taken,  or  his  right  to  except,  if  he  had  not 
already  excepted ;  and,  in  consequence  of  this  doubt,  a  practice 
prevailed  of  making  such  motions,  "without  prejudice."    In  the 


1  Irvine  v.  Viana,  M'Cle.  &  T.  563. 
a  De  la  Torre  v.  Bemales,  4  Mad.  396. 


»  Taylor  v.  Wrench,  9  Ves.  315. 
*  Miller  v.  Wheatley,  1  Sim.  296. 
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case  of  Lane  v.  Paul,^  however,  Lord  Langdale  M.  R.  decided  C.  XTii.  §  4. 

that  the  plaintiff's  right  to  except  for  insufficiency,  was  not  waived  ' > ' 

by  his  moving  for  the  production  of  documents,  and  that  it  was 
not  material  that  the  notice  of  motion  should  be  made  expressly 
without  prejudice  to  the  right  to  except. 

Exceptions  to  an  answer  for  insufficiency  must  be  in  writing,"  Form  of 
and  must  be  signed  by  counsel;'  and  if  they  do  not  appear  to  ^^^^P''™^' 
have  been  so  signed,  they  may  be  ordered,  on  motion,  with  notice  Signature  of 
to  the  plaintiff,  to  be  taken  off  the  file :  even  though  the  defendant  "°"°^^ " 
has  taken  a  copy  of  them,  and  the  plaintiff  has  set  them  down  for 
hearing.*     They   must  also  specify,  that  the  answer  complained  Exceptions 
of  was  an  answer  to  the'  bill.^    They  are  intituled  in  the  cause,  Zwe^s 
and  care  must  be  taken  that  thSy  are  properly  described  in  the  '"  ^^^  ">'"• 
heading :  otherwise,  they  may  be  suppressed  or  taken  off  the  file  Heading, 
for  irregularity.     Thus,  where,  exceptions  having  been  allowed  to 
an  answer,  the  plaintiff  obtained  the  usual  order,  that  he  might 
be  at  liberty  to  amend  his  bill,  and  that  the  defendant  might 
answer  the  amendments  and  exceptions  at  the  same  time,  and 
amended  his  bill,  whereupon  the  defendant  put  in  a  second  answer, 
upon  which  the  plaintiff  took  exceptions  to  the  second  answer, 
and  described  them  as  exceptions  to  the  further  answer  to  the 
original  bill,  and  to  the  answer  to  the  amended  biU,  the  exceptions 
were  held  to  be  irregularly  described,  and  were  ordered  to  be 
taken  off  the  file. :  because  new  exceptions  cannot  be  taken  to  a 
further  answer  to  an  original  bill.'     The  present  practice,  however, 
in  such  a  case,  appears  to  be,  to  allow  the  plaintiff  to  amend  on 
payment  of  costs.' 

Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  Body, 
the  tenor  or  scope  of  the  bill,  and  the  substance  of  the  answer, 
and  then  to  have  proceeded  to  point  out  particularly  in  what  re- 
spect the  answer  was  considered  defective  ; '  but,  according  to  the 
modern  practice,  the  tenor  of  the  bill  and  substance  of  the  answer 
are  omitted,  and  the  plaintiff  proceeds  at  once  to  point  out,  specifi- 
cally, the  interrogatories  or  parts  of  the  interrogatories  which  are 
unanswered,  by  separate  exceptions,  applicable  to  each  part.°    Thus, 

1  3  Beav.  66,  69.  *  Williams  v.  Davies,  1  S.  &  S.  426; 

2  Beames,  78,  181;  Woods  v.  Morrell,  1       and  soapost,  pp.  769,  770. 

John.  Ch.  103.  '  Earl  of  Lichfield  v.  Bond,   5  Beav. 

3  Ord.  XVI.  1.    Exceptions  for  insuffi-       513;  6  Jur.  1076;  Bradstock  v.  Whatley, 
cienoy,  as  well  as  those  for  impertinence,       6  Beav.  61. 

must  have  the  signature  of  counselj  though  8  See  2  Prax.  Aim.  508  et  seq.;  Curs, 

there  is  no  positive   order  requiring  it.  Cane.  137  et  seq. 

Yates  V.  Hardy,  Jac.  223 ;  Story  Eq.  PI.  »  On  exceptions  for  insufficiency,  the 

§864;  Mitford  Eq.  PI.  by  Jeremy,  313.  particular  points  or  matters  in  the  bill 

*  Yates  V.  Hardy,  Jac.  223.    For  form  which  remain  unanswered,  or  which  are 

of  notice  of  motion,  see  Vol.  HI.  imperfectly  answered,  should  be  stated  in 

6  Earl  of  Lichfield  v.  Bond,   5  Beav.  the    exceptions.     Stafford   v.    Brown,    4 

513.  514;  6  Jur.  1076.    For  form  of  excep-  Paige,  88;    Mitford  Eq.  PL  .by  Jeremy, 

tious,  see  Vol.  III.  315;  Cooper  Eq.  PI.  319;  Lub^  Eq.  PI. 87; 
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grossed, and 
signed  by 
counsel. 


where  several  questions  are  comprised  in  one  numbered  interrog- 
atory, the  unanswered  questions  only  should  be  included  in  the 
exceptions ;  '■  and  where  a  plaintiff  complains  that  a  particular  in- 
terrogatory to  his  bill  has  not  been  answered,  he  must  state  the 
interrogatory  in  its  terms,  and  not  throw  upon  the  Court  the 
trouble  of  determining  whether  the  expressions  of  the  exceptions 
are  to  be  reconciled  with  the  interrogatory.''  It  is  not,  however, 
necessary  that  the  exception  should  follow  the  very  words  of  the 
interrogatory,"  provided  that  it  plainly  points  out  the  interrogatory 
to  which  it  refers,*  and  does  not  vary  therefrom  in  any  important 
particular.^ 

An  exception  for  insufficiency  may  be  allowed  as  to  part,  and 
oveiTuled  as  to  part.° 

Care  must  be  taken,  in  dravring  exceptions,  that  no  mistakes 
happen  therein :  for,  after  they  have  been  delivered,  no  new  excep- 
tion can  regularly  be  added.'  Cases,  however,  have  occurred, 
where  the  amendment  of  exceptions  has  been  permitted  on  the 
ground  of  mistake  ;  °  as  where  the  plaintiff's  solicitor,  for  the  pm-- 
pose  of  instructing  his  counsel  in  drawing  the  exceptions,  sent  him, 
by  mistake,  the  original  draft  of  the  bill,  instead  of  another  draft 
from  which  the  bill  was  engrossed,  which  differed  materially,  and 
the  mistake  was  not  discovered  till  it  was  too  late  to  rectify  it.' 
In  JVbrthcote  v.  I7brthcote,^°  it  is  stated,  that  liberty  was  given  to 
amend  exceptions  after  arguing  them ;  it  does  not,  however,  appear 
upon  what  ground  such  liberty  was  given. 

In  the  case  of  several  defendants  answering  separately,  exceptions 
must  be  taken  to  each  answer ; "  and  if  a  defendant,  who  has  an- 
swered jointly  with  another  defendant,  dies,  exceptions  may  be 
taken  to  the  answer,  as  being  that  of  the  survivor  only.'^^ 

The  exceptions,  after  they  have  been  drawn  or  perused,  and 
signed  by  counsel,  must  be  written  on  paper  of  the  same  descrip- 


see  Dexter  v.  Arnold,  2  Sumner,  108. 
Material  and  necessary'  matter  must  be 
explicitly  met  in  an  answer;  but  excep- 
tions, founded  on  verbal  criticisms,  slight 
defects,  and  omissions  of  immaterial  mat- 
ter, will  be  invariably  disallowed,  and 
treated  as  vexatious.  Baggott  v.  Henry, 
1  Edw.  Ch.  7.     See  form  in  Vol.  III. 

^  Higgiiison  v.  Blockley,  1  Jur.  N.  S. 
1104,  V.  C.  K. ;  see,  however,  Hambrook 
V.  Smith,  17  Sim.  209,  212,  16  Jur.  144; 
Hoffman  v.  Postill,  L.  E.  4  Ch.  Ap.  673, 
681. 

2  Hodgson  V.  Butterfield,  2  S.  &  S.  236. 

"  Brown  «.  Keating,  2  Beav.  B81,  683; 
4  Jur.  477. 

*  Woodroffe  v.  Daniel,  10  Sim.  243. 

'  Duke  of  Brunswick  v.  Duke  of  Cam- 
bridge, 12  Beav.  279,  280;  Esdaile  v.  Moly- 
neaux,  1  De  G.  &  S.  218  ;  Brown  v. 
Keating,  vbi  sup. 


'  Per  Lord  Hardwicke,  in  East  India 
Company  v.  Campbel,  1  Ves.  S.  247.  An 
exception  bad  in  part  is  not  necessarily  to 
be  overruled.  Hoflfmnn  v.  Postill,  L.  K.  4 
Ch.  Ap.  673  ;  see  Van  Rensselaer  ».  Brice, 
4  Paige,  174;  Tucker  «.  The  Cheshire  R. 
E.  Co.,  21  N.  H.  87 ;  Mclntvre  v.  Union 
College,  6  Paige,  240 ;  Higginson  v.  Block- 
ley,  1  Jur.  N.  S.  1104. 

'  Partridge  v.  Haycraft,  11  Ves.  675. . 

8  Dolder  e.  Bank  of  England,  10  Vea. 
284.  The  application  may  be  made  by 
summons,  which  must  be  served  on  the 
solicitors  of  all  the  defendants  affected  by 
the  exceptions.  For  form  of  summons,  see 
Vol.  III. 

9  Bancroft  v.  Wentworth,  cited  10  Ves. 
286,  n. 

i»  1  Dick,  22. 

11  Sydolph  V.  Monkston,  2  Dick.  609. 

12  Lord  Herbert  v.  Pusey,  1  Dick.  255. 


EXCEPTIONS   TO   ANSAVERS.  705 

tion  and  size  as  that  on  wliioh  bills  are  printed.^    The  signature  of  C.  XVII.  §  i. 
counsel  is  affixed  to  the  draft,  and  copied  on  to  the  engrossment.^ 
The  exceptions  must  be  indorsed  with  the  name  and  place  of  busi-  Must  be  i 
ness  of  the  plaintiff's  soUcitor,'  or  with  the  name  and  residence  of  nZtf  &c',''of 
the  plaintiff  himself,  if  suing  in  person,*  and  with  the  address  for  pei'son  filing; 
service,  if  any,  as  in  the  case  of  other  proceedings  to  be  filed  at 
the  Record  and  Writ  Clerks'  Oflice.^    Formerly,  the  exceptions  and  be  filed 
were  only  delivered  to  the  clerk  in  Court  of  the  opposite  party,  writ  cifrks''^ 
and  were  not  of  record ;  but  now,  they  must  be  filed  at  the  Record  Oflice,  and 
and  Writ  Clerks'  Ofiice,  and  notice  of  the  filing  thereof  must,  on  fiiing'^giveu. 
the  same  day,  be  given  by  the  plaintiff  or  his  solicitor  to  the  de- 
fendant's solicitor,  or  to  the  defendant  himself,  where  he  acts  in 
person.^    If  the  plaintiff  does  noff  give  due  notice,  the  exceptions  Consequences 
will  not  be  thereby  rendered  invalid,  but  further  time  will  be  given  due  nol'™^ 
for  the  next  step,  on  the  application  of  either  party,  on  payment 
of  costs  by  the  plaintiff.' 

The  defendant  whose  answer  is  excepted  to,  should  take  an  ofiice  Copy  of  ex- 
copy  of  the  exceptions.^  <=^P"""'- 

After  the  filing  of  a  defendant's  answer,  the  plaintiff  has  six  Time  allowed 
weeks  within  which  he  may  file  exceptions  thereto  for  insufficiency ; "  "  ^^°^^  ''"^' 
and  if  he  does  not  file  them  within  six  weeks,  such  answer  on  the 
expiration  of  the  six  weeks,  will  be  deemed  sufficient.'"  Where  the 
plaintiff  desires  to  except  to  an  answer  filed  to  an  amended  bill,  to 
which  the  plaintiff  has  not  required  an  answer,  he  must  obtain  a 
special  order  for  that  purpose  within  fourteen  days  after  the  answer 
is  filed." 

By  the  original  practice  of  the  Court  the  plaintiff  might  obtain.  Leave  to  file 

after  time 

1  Ord.  6  March,  1860,  r.  16.    As  to  such       within  that  period,  the  answer  shall  be    expired, 
paper,  see  Orel.  IX.  3,  ante,  p.  896.  deemed  aud  taken  to  be  sufiioient."     See 

2  Ante,  p.  312.  the  17th  of  the  Kules  for  the  Kegulation 
8  (jrd.  III.  2.  of  Practice  in  Chancery  in  Massachusetts, 
4  Ord.  III.  5.  by  which  it  is  provided,  that "  the  plaintiff 

6  Jnte,  pp.  453,  454.  shall  reply,  or  file  exceptions,  or  set 
<>  Ord.  XVI.  3.     Ihe  notice  must  be       down,  the  cause  tor  hearing  on  the  bill 

served 'before  seven  o'clocli  in  the  evening,  and  answer,  within  one  month  after  the 

exceptonSaturday,  when  it  must  be  served  answer  is  required  to  be  filed;  or  if  the 

before  two  o'clock  in  the  afternoon,  or  answer  be  filed  before  it  is  required,  then 

the  service  will  be  deemed  to  have  been  within  one  month  after  written  notice  of 

made  on  the  following  day,  or  Monday,  as  such  filing;  and  if  he  fail  so  to  do,  a  de- 

the  case  may  be.    Ord.  XXXVII.  2 ;  anie,  cree  may  be  entered  for  the   dismissal  of 

p  455.    Tor  form  of  notice,  see  Vol.  III.  the  bill,  with  costs."     See  for  New  Hamp- 

7  Bradstoek  v.  Whallev,  6  Beav.  61,  62;  shire,  38    N.  H.  609,  Rule  20;  for  Maine, 
see  also  Lowe  v.  Williams,  12  Beav.  482,  37  Miiine,  583,  Rule  8. 

484.  10  Ord.  XXXIII.  12  (3).   In  New  Hamp- 

8  Ord.  XXXVI.  1.  shire,  exceptions  will  be  deemed  waived, 

9  By  the  61st  Equity  Rule  of  the  United  unless  allowed  and  delivered  to  the  de- 
States  Courts,  it  is  provided,  that  "  after  fendant's  solicitor  within  one  month  from 
an  answer  is  filed  on  any  rule  day,  the  the  delivery  of  the  answer,  or  unless  fur- 
plaintiff  shall  be  allowed  until  the  next  ther  time  be  allowed  by  the  justice.  Rule 
suoceedino  rule  day  to  file  in  the  clerk's  20  of  Chancery  Practice,  33  N.  H.  609. 
office  exceptions  thereto  for  insufficiency,  "  Ord.  XVI.  6.  The  time  runs  strictly 
and  no  loiiger,  unless  a  longer  time  shall  from  the  filing  of  the  answer,  and  not  from 
be  allowed  for  the  purpose,  upon  cause  the  acceptance  of  costs  of  a  contempt, 
shown,  to  the  Court  or  a  Judge  thereof;  Nicklin  v.  Patten,  4  Beav.  126 ;  5  Jur.  647 ; 
and  if  no  exception  shall  be  tiled  thereto  Coyle  v.  AUeyne,  16  Beav.  548;  but  the 
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C.  XVII.  §  4. 


Further  time 
to  file. 


Time  to  file, 
where  plea  or 
demurrer 
oyerruled, 


or  plea  or- 
dered to  stand 
for  answer. 


Vacations  not 
reckoned. 

No  excep- 
tions for 
insufficiency 
aft^  replica- 
tion. 

On  filing 
replication,  or 
service  of 
notice  of 
motion  for 
decree,  an- 
swer deemed 
sufficient. 

Suhmissionto 
exceptions : 

Time  allowed 
to  submit; 


as  of  course,  an  order  to  deliver  exceptions  nunc  pro  tunc\;  but 
this  is  now  expressly  prohibited ; '  and  such  an  order  will  not  now 
be  made  even  by  consent.  If  necessary,  however,  a  special  order 
will  be  made,  that  the  plaintiff  may  be  at  liberty  to  file  exceptions, 
notwithstanding  the  time  for  filing  them  has  expired.^  The  appli- 
cation for  such  order  may  be  made  by  notice  of  motion,  or  by  sum- 
mons ;  °  and  the  notice  or  summons  should  be  served  on  the 
solicitors  of  those  defendants  only  to  whose  answers  the  excep- 
tions are  to  be  filed.  By  consent,  such  an  order  may  also  be 
made,  on  petition,  as  of  course,  at  the  Rolls.^  Further  time  to  file 
exceptions  may  also  be  applied  for  by  summons  at  Chambers," 
which  must  be  served  on  the  solicitors  of  the  defendants  to  whose 
answers  exceptions  are  in  contemplation. 

If  a  plea  and  answer,  or  demurrer  and  answer,  have  been  filed, 
and  the  plea  or  demurrer  is  overruled,  the  time  for  excepting  to 
the  answer  for  insufficiency  is  six  weeks,  reckoned  from  the  day  on 
which  the  plea  or  demurrer  is  overruled." 

If  a  plea  is  ordered  to  stand  for  an  answer,  with  liberty  to  ex- 
cept, and  no  time  is  fixed  within  which  the  exceptions  are  to  be 
filed,  the  six  weeks  for  filing  the  exceptions  will  be  reckoned  from 
the  date  of  the  order  directing  the  plea  to  stand  for  an  answer.' 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
the  time  allowed  for  filing  exceptions  for  insufficiency.*  No  excep- 
tions can  be  taken  to  an  answer  for  insufficiency,  after  replica- 
tion ; '  in  some  cases,  however,  the  Court  has,  on  special  application, 
permitted  the  replication  to  be  withdrawn,  and  exceptions  to  be 
then  filed.^"  If  the  plaintiff  files  replication,  or  serves  notice  of 
motion  for  a  decree,  he  is  considered  to  have  admitted  the  answer 
to  be  sufficient,  and  cannot  compel  a  further  answer,  even  though 
the  first  has  been  found  insufficient.^^ 

The  defendant  may,  if  he  think  it  advisable,  submit  to  the  ex- 
ceptions ;  and  where  he  does  so  without  an  order  of  the  Court, 
the  answer  will  be  deemed  insufficient  from  the  date  of  the  sub- 
mission.i''  If  he  desires  to  prevent  the  exceptions  being  set  down 
for  hearing,  he  must  submit  to  them  within  eight  days  after  the 
filing  thereof.^'    The  submission  is  made  by  notice  to  the  plaintiff's 

within   which  the  exceptions  are  to  be 
filed. 

8  Ord.  XXXVII.  13  (2);  but  see,  in 
cases  of  election,  Ord.  XLII. 

9  Ord.  XVI.  r. 
i»  Wyatt's  P.  K.  202. 

11  Boyse  v.  Cokell,  18  Jur.  770,  V.  C.  W. 

12  Ord.  XVI.  18. 

13  Ibid.  It  is  presumed  that,  in  a  proper 
case,  further  time  to  submit  may  be  ob- 
tained on  summons,  to  be  served  on  the 
plaint Ws  solicitor;  see  Ord.  XXX VII.  17; 
and  see  Mayer  c.  frith,  1859,  M.  164.  For 
form  of  summons,  see  Vol.  III. 


times  of  vacation  are  excluded.     Ord. 
XXXVII.  13  (2). 

1  Ord.  XVI.  5. 

2  Biddulph  V.  Lord  Camoys,  9  Beav.  155. 
8  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

*  For  form  of  petition,  see  Vol.  III. 

6  Ord  XXXVII.  17;  and  see  Nicklin  v. 
Patten,  aii  mp.  For  form  of  summons, 
see  Vol.  III. 

6  Esdaile  v.  Molyneux,  2  Coll.  614  ;  11 
Jur.  201. 

'  Ante,  p.  701.  Every  special  order  for 
eave  to  except  should  specify  ttae  time 
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soUoitor,  and  payment  of  20s.  costs ;  ^  and  wliere  a  defendant,  not 
being  in  contempt,  submits  before  the  exceptions  are  set  down  for 
hearing,  he  has  fourteen  days  from  the  date  of  the  submission 
within  which  to  put  in  his  further  answer;  ^  but  he  may  apply  for 
further  time,  by  summons  at  Chambers,"  which  must  be  served  on 
the  plaintiff's  solicitor,  but  not  on  the  solicitor  of  any  co-defendant. 
If  the  defendant  does  not  answer  within  the  fourteen  days,  or  ob- 
tain further  time,  and  "answer  within  such  fiirther  time,  the  plain- 
tiff may  sue  out  process  of  contempt  against  him.* 

Where  two  or  more  defendants  put  in  a  joint  and  several  an- 
swer, which  is  excepted  to  for  insufficiency,  and  one  or  more  of 
them  submit  to  the  exceptions,  the  others  may  have  them  argued.^ 

If  the  defendant  does  not  subnmt  to  the  exceptions,  the  plaintiff- 
may  set  them  down  for  hearing.^  The  exceptions  are  not,  how- 
ever, to  be  set  down  before  the  expiration  of  eight  days  from  the 
filing  thereof,  unless,  in  a  case  of  election,  the  defendant  has,  by 
notice  in  vn-iting  required  the  plaintiff  to  set  them  down  within 
four  days  from  the  service  of  the  notice.'  The  exceptions  must  be 
set  down  within  fourteen  days  from  the  fiUng  thereof;  otherwise, 
the  answer,  on  the  expiration  of  such  fourteen  days,  will  be  deemed 
sufficient.^ 

The  Court  will,  however,  on  a  special  case  being  made,  allow 
exceptions  to  be  set  down  for  hearing  after  the  expiration  of  the 
fourteen  days ; "  and,  in  injunction  oases,  if  the  insufficiency  of  the 
answer  is  shown  as  a  cause  against  dissolving  the  injunction,  the 
Court  will  direct  the  exceptions  to  be  set  down  and  argued  in- 
stanter}"  Any  objection,  on  the  ground  that  the  exceptions  were 
not  set  down  in  proper  time,  should  be  taken  when  they  come  on 
for  hearing. 


C.  XVII.  §  4. 
■ 1 ■ 

Time  for 
ansTvering  in 
such  case ; 

Further  time 
how  obtained. 


Process,  on 
default  of 
answer. 


Where  one 
of  several 
defendants 
submits. 

Where  de- 
fendant does 
not  submit, 
exceptions  to 
be  set  down 
for  hearing. 

Time 
allowed. 


Enlarging  or 
abridging 
time  for  set- 
ting down. 


1  Braithwaite's  Pr.  129;  Ord.  XL.  13. 
For  form  of  submission,  see  V(51.  III. 

2  Ord.  XVI.  9.  By  the  63d  Equity 
Eule  of  the  United  States  (Jourts,  ''  where 
exceptions  shall  be  filed  to  the  answer  for 
iLsufficiency,  within  the  period  prescribed 
by  these  rules,  if  the  defendant  shall  not 
submit  to  the  same,  and  file  an  amended 
answer  on  the  next  succeeding  rule  day, 
the  plaintiff  shall  forthwith  set  then}  down 
for  a  hearing  on  the  next  succeeding  rule 
day  thereafter,  before  a  Judge  of  the 
Court ;  and  shall  enter,  as  of  course,  in  the 
order  book  an  order  for  that  purpose;  and 
if  he  shall  nut  set  down  the  same  for  a 
hearing,  the  exceptions  shall  be  deemed 
abandoned  and  the  answer  shall  be  deemed 
sufficient." 

8  Ord.  XVI.  15;  Ord.  XXXVII.  17,  18. 
For  form  of  summons,  see  Vol.  III. 

1  Ord.  XVI.  15.  In  New  Hampshire. 
"  if  the  defendant,  on  notice  of  exceptions 
to  his  answer,  shall  deliver  to  the  plaintiff's 
solicitor,  before  the  day  appointed  for  the 


hearing  thereon,  a  sufficient  answer,  the 
same  snail  be  received  without  costs.  If 
the  exceptions  are  sustained,  the  defendant 
shall  deliver  to  the  plaintiff's  solicitor  a 
full  and  complete  answer  thereto  within 
one  month,  and  pay  such  costs  as  the  jus- 
tice allowing  such  exceptions  shall  order; 
or  the  bill  shall  be  taken ^o  confesso ;  but 
if  the  plaintiff'  so  elects,  he  may  move  for 
process  of  contempt  to  compel  an  answer." 
Rule  21  of  Chancery  Practice,  38  M.  H. 
609. 

6  Hinde,  268;  Wvatt's  Pr.  204. 

6  13  &  14  Vic.  c.  35,  §  27. 

^  Ord.  XVI.  11 ;  XLII.  6. 

8  Ord.  XVI.  12;  but  see  ante,  p.  766,  n. 
(13);  see  61st  Equity  Rule  of  the  United 
States  Courts,  and  the  17th  of  the  Rules  of 
Practice  in  Chancery  in  Massachusetts; 
ante,  766,  note. 

8  See  Tuck  v.  Bayment,   9  Beav.  38; 
Ord.  XXXVII.  17. 
1"  Hughes  V.  Thomas,  7  Beav.  584. 
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C.  XVII.  §  4. 


Times  of  va- 
cation, when 
reckoned. 


Exceptions : 
how  set 
down. 


Notice  of 
setting  down 


Papers  for  use 
of  Court. 


Hearmg  ot 
exceptions ; 

where  de- 
fendant does 
not  appear; 

where  plain- 
tiff does  not 
appear; 

where  neither 
party  ap- 
pears; 

where  both 
parties  ap- 
pear. 


The  times  of  vacation  are  not  reckoned  in  the  compntation  of 
the  times  appointed  for  setting  down  exceptions  for  insufficiency, 
except  where  the  time  has  been  limited,  in  a  case  of  election,  in 
consequence  of  the  defendant  having  by  notice  in  writing,  required 
the  plaintiff  to  set  down  the  exceptions  within  four  days  from  the 
service  of  the  notice.^ 

Exceptions  to  answers  for  insufficiency  are  set  down  to  be  heard 
before  the  Judge  to  whose  Court  the  cause  Is  attached,^  on  produc- 
tion to  the  Registrars'  clerk,  at  the  order  of  course  seat,  by  the  plain- 
tiff of  a  certificate  of  the  Clerk  of  Records  and  Writs  of  the  fiUng 
of  such  exceptions,  or  of  the  filing  of  a  further  answer.  The 
plaintiff's  solicitor  must  indorse  the  certificate,  with  a  request  that 
the  exceptions  be  set  down,  which  will  be  done  on  the  same  day 
that  the  certificate  and  request  are  produced  to  the  Registrars' 
clerk.^  The  exceptions  will  then  be  advanced,  and  put  in  the 
paper  for  hearing  on  an  early  day;  and  the  plaintiff''s  solicitor 
must,  on  the  same  day  on  which  the  exceptions  are  set  down,  serve 
notice  thereof  on  the  defendant :  otherwise,  the  exceptions  wiU  be 
deemed  not  set  down.* 

Before  the  exceptions  come  on  to  be  heard,  the  solicitor  for  the 
plaintiff  should  leave  with  the  Usher,  for  the  use  of  the  Court,  two 
printed  copies  of  the  bill  and  answer,  and  a  copy  of  the  excep- 
tions, and  of  the  interrogatories  to  the  answers  to  which  the 
exceptions  are  taken.^ 

If  the  defendant  does  not  appear  at  the  hearing,  the  exceptions 
will  be  heard  ex  parte,  on  production  by  the  plaintiff  of  an  office 
copy  of  an  affidavit  of  service  on  the  defendant  of  the  notice  of 
setting  down  the  exceptions.^  If  the  plaintiff  does  not  appear,  the 
exceptions  will  be  overruled,  as  of  course,  with  costs,  on  produc- 
tion by  the  defendant  of  an  office  copy  of  an  affidavit  of  having 
been  served  with  the  notice  of  setting  down  the  exceptions.'  If 
neither  side  appear,  the  exceptions  will  be  struck  out  of  the  paper. 

Where  both  sides  appear,  the  plaintiff's  counsel  is  first  heard  in 

6  See  Davis  v.  Earl  of  Dysart,  4  W.  R. 
41,  M.  R.;  and  Ord.  XXI.  12.  Each  coun- 
sel should  be  furnished  with  primed  copies 
of  the  bill  and  answer,  and  brief  copies  of 
the  exceptions  and  Interrogatories  above 
mentioned. 

'  For  form  of  aSBdavit,  see  Vol.  III. 

'  For  form  ot  order,  see  Seton,  1287,  No. 
9 ;  and  for  torm  of  aliidavit,  see  Vol.  111. 
In  Latouche  v.  Sampson,  cited  Seton,  1257, 
it  was,  however,  held  that  the  exceptions 
being  in  the  paper,  and  the  defendant 
present,  was  sntiicient  proof  of  the  notice 
having  been  served ;  so  that  the  aiBuavit 
of  service  seems  to  be  unnecessary  where 
the  plaintiff  is  the  defaulter. 


1  Ord.  XXXVII.  13  (2);  XLII.  6. 

2  Ord.  VI.  4.  Exceptions  to  a  defend- 
ant's answer  in  South  Carolina  may  be 
heard  and  determined  by  the  Court  without 
the  intervention  of  a  Master.  Satterwhite 
V.  Davenport,  10  Rich.  Eq.  (S.  C.)  305.  In 
New  Hampshire,  exceptions  to  an  answer 
may  be  allowed  by  a  justice,  a  copy  there- 
of and  a  notice  ot  the  time  and  place  at 
which  the  same  will  be  heard  belore  such 
justice,  being  seasonably  given  to  the  de- 
lendant's  solicitor.  Rule  20  of  Chancery 
Practice. 

a  Ord.  XVI.  10;  Reg.Eegul.  15  March, 
1860,  rr.  1,  6.  For  form  of  request,  see 
Vol.  III. 

*  Ord.  XVI.  10.  For  form  of  notice,  see 
Vol.  III. 
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support  of  the  exceptions ;  then  the  counsel  for  the  defendant ; 
and  the  plaintiif 's  counsel  is  entitled  to  a  reply.  The  Court  will 
then  dispose  of  the  exceptions,  by  overruling  or  allowing  them,  in 
whole  or  in  part.* 

No  exceptions  will  be  allowed  to  stand  over  for  an  indefinite 
period ;  ^  and  in  deciding  on  the  sufficiency  or  insufficiency  of  any 
answer,  the  relevancy  or  materiality  of  the  statement  or  question 
referred  to  is  to  be  taken  into  consideration."  Either  party  has 
a  right  to  the  j  udgment  of  the  Court  upon  each  of  the  excep- 
tions.* 

If,  upon  the  hearing  of  the  exceptions,  the  answer  is  held  suffi- 
cient, it  will  be  deemed  to  be  so  from  the  date  of  the  order  made 
on  the  hearing.^  * 

If  the  first  or  second  answer  is  held  to  be  insufficient,  or  the  de- 
fendant (not  being  in  contempt)  submits  to  answer  the  exceptions 
after  they  are  set  down  for  hearing,  the  Court  may  appoint  a  time 
within  which  the  defendant  must  put  in  his  further  answer  ; "  and 
if  the  defendant  does  not  answer  within  the  time  so  appointed,  or 
obtain  further  time,'  and  answer  within  such  further  time,  the 
plaintiif  may  sue  out  process  of  contempt  against  him.^  A  defend- 
ant, however,  who  is  in  contempt  for  want  of  a  further  answer, 
cannot  procure  an  enlargement  of  the  time  for  putting  in  his  fur- 
ther answer,'  unless  the  plain tifi"  waives  his  right  to  object  to  the 
application  on  that  ground. 

If,  after  the  exceptions  have  been  allowed  or  submitted  to,  the 
plaintiff  desires  to  amend  his  bill,  he  may,  on  petition  at  the 
Rolls,"  obtain  an  order,  as  of  course,  that  he  may  be  at  Uberty 
to  amend  his  bill,  and  that  the  defendant  may  answer  the  amend- 
ments and  exceptions  at  the  same  time.**  The  defendant  must  then, 
as  we  have  before  seen,*^  put  in  his  further  answer,  and  his  answer 

of  course,  be  entitled  to  take  the  bill,  so  far 
as  the  matter  of  such  exceptions  is  con- 
cerned, as  confessed,  or,  at  his  election,  he 
may  have  a  writ  of  attachment  to  compel 
the  defendant  to  make  a  better  answer  to 
the  matter  of  the  exceptions;  and  the  de- 
fendant, when  he  is  in  custody,  upun  such 
writ,  shall  not  be  discharged  therefrom  but 
by  an  order  of  the  Court,  or  of  a  Judge 
thereof,  upon  his  patting  in  such  answer 
and  complying  with  such  other  terms,  as 
the  Court  or  Judge  may  direct." 

9  Wheat  V.  Graham,  5  Sim.  570. 

1"  For  form  of  petition,  see  Vol.  III. 

11  The  Court  (U.  States  C.  C.)  may,  for 
the  purpose  of  avoiding  unnecessary  de- 
lays, entertain  a  motion  to  amend  a  bill  in 
Equity,  at  tlie  same  time  that  exceptions  to 
the  answer  are  filed,  and  may  require  the 
defendants  to  answer  the  amended  matter 
and  the  exceptions  together.  Kittredge  v. 
Ciaremont  Bank,  3  Story,  690. 

12  Ante,  p.  738. 


1  For  form  of  order,  see  Seton,  1256, 
No.  8. 

2  Ord.  XXI.  13. 

3  Ord.  XVI.  4;  see  an«e,pp.  717-719,  as 
to  objections  on  the  ground  of  want  of 
materiality. 

4  Eowe  V.  Gudgeon,  1  V.  &  B.  331; 
Agar  V.  Gurnev,  2  Mad.  389. 

6  Ord.  XVL  18. 

8  Ord.  XVI.  14;  see  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Co.  v. 
Worksop  Bourd  of  Health,  2  K.  &  J.  26. 

7  An  application  for  further  time  may 
be  made  at  Chambers  by  summons,  which 
must  be  served  on  the  plaintiff's  solicitor. 
For  form,  see  Vol.  III. 

8  Ord.  XIV.  16.  By  the  64th  Equity 
Rule  of  the  United  States  Courts,  it  is  pro- 
vided,, that  "  if,  at  the  liearing,  the  excep- 
tif  ns  shall  be  allowed,  the  delendant  shall 
be  bound  to  put. in  a  full  and  complete 
answer  thereto,  on  the  next  succeeding 
rule  day;  otherwise  the  plaintiff  shall,  as 

VOL.  I. 
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But  defend- 
ant by- 
answering 
before  service 
of  the  order, 
may  defeat 
its  object. 

If  second  or 
third  answer 
insufficient, 
old  excep- 
tions must  be 
set  down; 

otherwise, 
further 
answer 
sufficient. 

Form  of 
notice  of 
setting  down 
old  excep- 
tions- 


Papers  for 
the  Judge. 


After  old 
exceptions 
set  down, 
further  time 
to  answer  to 
be  applied  for 
in  Court. 


Where  bill 
amended, 
new  excep- 
tions may  be 
taken  to 
answer  to  the 
amendments. 


to  the  amendments,  within  fourteen  days  after  service  of  the  inter- 
rogatories to  the  amended  bill.^  The  order  must  be  served  on  the 
defendant's  solicitor;  and  if  the  defendant  can  put  in  his  further 
answer  before  he  is  served  with  the  order,  he  will  deprive  the 
plaintiff  of  the  benefit  of  it,  and  it  will  be  discharged  for  irregu- 
larity,^ notwithstanding  the  defendant  has  notice  of  the  order  at 
the  time  he  files  his  further  answer.* 

If,  after  exceptions  allowed  or  submitted  to,  the  defendant  puts 
in  a  second  or  third  answer  which  the  plaintiff  considers  insuf- 
ficient, he  may  at  once  set  down  the  old  exceptions  for  hearing,* 
and  give  notice  thereo  to  the  defendant.^  If  the  plaintiff  does 
not  set  down  the  old  exceptions  within  fourteen  days  after  the 
further  answer  has  been  put  in,  it  wUl,  on  the  expiration  of  such 
fomteen  days,  be  deemed  suflBcient.* 

The  plaintiff  must  state,  in  the  notice  of  setting  down  the  old 
exceptions,  the  particular  exception  or  exceptions  to  which  he 
requires  a  further  answer ; '  and  if  he  does  not  do  so,  he  may  be 
ordered  to  pay  the  costs  of  the  defendant  appearing  to  object 
on  account  of  the  irregularity  of  the  notice.  Leave  will,  however, 
be  given  to  the  plaintiff,  to  amend  the  notice,  and  set  down  the 
exceptions  again.* 

The  exceptions  so  set  down  come  on  for  argument  in  Court  as 
before  explained ;  and  previously  thereto  the  Judge  should  be  fur- 
nished with  a  printed  copy  of  the  further  answer,  in  addition  to 
the  former  papers. 

If  the  defendant  submits  to  the  old  exceptions,  which  have  been 
set  down  after  a  further  answer  has  been  put  in,  an  application  for 
time  to  put  in  a  turther  answer  should  not  be  made  at  Chambers : 
because,  by  consenting  to  that  course,  the  plaintiff  might  be  held 
to  have  waived  the  exceptions ;  but  the  exceptions  should  be 
allowed  to  come  on  for  hearing  before  the  Court,  and  a  time  will 
then  be  fixed  within  which  the  defendant  must  put  in  his  further 
answer.' 

No  new  exceptions  can  be  taken  to  a  second  or  thii-d  answer. 
Where,  however,  the  bill  has  been  amended,  and  an  answer  is  sub- 
sequently filed,  the  plaintiff  may  file  new  exceptions,  specifying 


1  Ord.  XXXVII.  6;  see  Bennington 
Iron  Co.  V.  Campbell,  2  Paige,  160. 

2  Mayne  v.  Hochin,  1  Dick.  255 ;  Bethnen 
V.  Bateman,  ib.  296 ;  Knox  v.  Symmonds, 
1  Ves.  J.  87,  S8 ;  Paly  v.  Simpson,  2  Cox, 
392;  Partridge  v.  Hayoraft,  11  Ves.  670, 
578;  Hemming  v.  Dingwall,  8  Beav.  102. 

^  Pariente  v.  Bensusan,  18  Sim.  622 ;  7 
Jur.  618. 

i  Orfl.  XVI.  13. 

5  For  form  of  notice,  see  Vol.  III. 

6  Ord.  XVI.  13,  16. 

7  Ord.  XVI.  17.    See  notice  in  Vol.  HI. 


8  Tanner  u  Strutton,  IB  Jur.  457,  V.  C. 
Ld.  C;  Thomas  v.  Rawlings,  28  Beav. 
346. 

9  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  v.  The  Worksop  Board 
of  Health,  2  K.  &  J.  26.  It  would  seem, 
however,  that  the  plaintiff  and  defendant 
may  agree  that,  to  save  expense,  the  appli- 
cation shall  be  made  by  summons  at  Cham- 
bers; in  which  case,  the  order  should  state 
that,  by  consent,  the  exceptions  shall  not 
be  deemed  to  be  waived  or  prejudiced. 
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the  interrogatories  to  the  amended  bill  which  he  does  not  think 
sufficiently  answered ;  but  such  new  exceptions  ni  „ot  extend  to 
any  matter  which  was  contained  in  the  interrogatories  to  the  origi- 
nal bill.^  Where  the  bill  has  been  amended,  the  plaintiff  must  go 
before  the  Court  upon  the  x)id  exceptions,  as  they  apply  to  the 
original  bill,  and  upon  new  exceptions  as  to  the  new  matter  intro- 
duced by  the  amendments  ;  in  such  case,  howeyer,  he  may  have 
the  judgment  of  the  Court  upon  the  answer  to  the  amendments, 
with  reference  to  such  parts  of  the  original  bill  as  apply  to  them ; 
and  the  original  words  apply  to  the  amendments,  the  Court,  in 
considering  whether  the  answer  is  sufficient  as  to  the  amendments, 
will  take  into  consideration  every  thing  in  the  amended  bill  that 
gives  a  construction  to  the  ajnenS.ments.'' 

The  proceedings  in  Court  upon  exceptions  to  a  second  or  third 
answer  for  insufficiency  are  precisely  the  same  as  those  upon  excep- 
tions to  a  first.  The  Court,  however,  in  deciding  upon  the  excep- 
tions, will  not  look  at  the  second  or  third  answer  only,  but  will 
look  at  it  in  connection  with  the  preceding  answer.^  If  the  Court, 
upon  looking  iato  the  answers  in  the  raanner  above  stated,  is  still 
of  opinion  that  no  sufficient  answer  is  given  to  the  matter  origi- 
nally excepted  to,  judgment  wUl  be  given  accordingly,  and  the 
exceptions  will  be  allowed. 

If  a  first  or  second  answer  is  eld  insufficient,  the  Court  will,  as 
we  have  seen,  appoint  a  time  within  which  the  further  answer 
must  be  put  in  ;  *  but  in  the  case  of  a  third_  insufficient  answer, 
this  is  unnecessary :  for,  in  such  a  case,  the  Court  may  order  the 
defendant  to  be  examined  upon  interrogatories  to  the  point  as 
to  which  it  is  held  to  be  iasufficient,  and  to  stand  committed  until 
he  shall  have  perfectly  answered  the  interrogatories;  and  the 
defendant  must  pay  such  costs  as  the  ,Com-t  shall  think  fit  to 
award.^  After  a  third  answer  has  been  held  insufficient,  a 
fourth  answer  is  irregular,  and  will  be  ordered  to  be  taken  off 
the  file.' 

If  the  defendant  is  ordered  to  stand  committed,  a  copy  of  the 
order  of  committal  must  be  delivered  to  the  Tipstaff  of  the  Court, 
who  will  proceed  to  am-est  the  defendant.     If  the  defendant  is 
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1  Partridge  v.  Hayoraft,  11  Ves.  570, 
581. 

2  lb.  581. 

3  Farquha-rson  «.  Balfour,  T.  &  E.  189. 
<  Ord.  XVI.  14;  an<e,  p.  769. 

6  Ord.  XVI.  19.  This  order  does  not 
apply  to  a  third  insufiBcient  affidavit  as  to 
documents.  Harford  v.  Lloyd,  2  W.  R.  537, 
V.  C  W. ;  and  as  to  the  practice  in  the 
case  of  an  insufficient  answer  to  interroga- 
tories, exhibited  in  prosecuting  a  deeree.at 


ChsvHibers,  see  .Haywfird  ».  Haywjird,  Kpjv 
Ap.  31;  see  also  Allfrey  v.  Allfrey,  12 
Beav.  620.  By  the  19th  Rule  fur  the 
Reg.  of  Prac.  in  Chan,  in  Muss.,  upon  a 
second  answer  being  adjudged  insufficient, 
costs, shall  be  doubled  by  the, Court;  and 
the  defendant  may  be  examined  upon  in- 
terrogatories (ind  comifiitted  until  he  shall 
answer  them. 

6  Liverpool  v.  Chippendall,  14  Jur.  301, 
V.  C.  E. 
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Notice  of 
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ination. 


aiTested,  he  should,  in  strictness,  be  taken  tg  Whitecross  Street 
Prison  ;  ^  but  in  Farquharson  v.  Balfour,^  the  defendant,  being  a 
gentleman  advanced  in  years,  was,  by  the  order  of  the  Court, 
allowed  to  remain  at  an  hotel  in  the  neighborhood  of  Lincoln's 
Inn,  in  the  custody  of  the  TipstalQF,  till  his  examination  should 
be  completed. 

If  a  defendant  should,  after  plea  overruled,  put  in  two  answers 
which  are  insufficient,  it  seems  the  plea  is  not  treated  as  an 
answer,  and  he  will  not  be  Uable  to  the  consequences  of  a  third 
insufficient  answer.' 

If  a  plaintiff,  having  obtained  the  order  that  the  defendant  be 
examined  upon  interrogatories,  means  to  exhibit  interrogatories, 
he  must,  if  the  defendant  is  in  custody,  do  so  immediately.*  The 
interrogatories  are  drawn  by  counsel,  but  must  be  settled  by  the 
Judge : '  care  being  taken  that  they  go  directly  to  the  points  as  to 
which  the  exceptions  are  sustained ;  and  the  Judge  must  deter- 
mine whether  they  have  a  direct  reference  to  those  points  or  not.' 
The  subsequent  proceedings  would  seem  to  be  as  follows :  The 
interrogatories  having  been  settled  by  the  Judge,  a  :(a.ir  copy 
thereof  is  made  by  the  plaintiff,  on  paper  of  the  same  description 
and  size  as  that  on  which  bills  are  printed ; ''  and  the  signature  of 
the  Judge's  Chief  Clerk  is  obtained  to  a  memorandum  of  allow- 
ance in  the  margin  thereof.*  The  copy  so  allowed  is  left  at  the 
Judge's  Chambers,  and  notice  thereof  is  given  to  the  defendant  by 
the  plaintiff.'  The  defendant  may  then  procure  a  copy  of  the 
interrogatories  from  the  Chambers ;  and  he  should  prepare  a 
written  answer  thereto ;  ^^  and  obtain  at  Chambers  an  appointment 
to  proceed  thereon.  On  attending  such  appointment,  the  defend- 
ant will  be  examined  on  oath  by  the  Judge,  who  will  compare 
the  proposed  answer  with  the  interrogatories,  and  determine 
whether  or  not  it  is  sufficient.  [■  the  proposed  answer,  or  exami- 
nation as  it  is  called,  is  considered  insufficient  in  any  respect,  the 
defect  will  be  supplied  by  the  personal  examination  of  the  defend- 
ant by  the  Judge,  until  the  Judge  is  of  opinion  that  the  examina- 
tion is  sufficient.  The  examination,  when  completed,  will  be 
authenticated  by  the  signature  of  the  Judge's  Chief  Clerk ;  and 
he  will  transmit  the 'interrogatories  and  examination  to  the  Record 
and  Writ  Clerks'  Office,  to  be  there  filed ; "  and  notice  of  the  fiUng 


1  25  &  26  Vic.  c.  104,  §  2. 

2  See  T.  &  E.  184,  191,  193. 

8  Clotwnrthy  v.  Mellish,  1  Cha.  Ca.  279. 

*  Farquharson  v.  Balfour,  T.  &  R.  191. 

6  See  16  &  16  Vic.  c  80,  §  26;  Hay- 
ward  V.  Hayward,  Kay  Ap.  31.  Forform 
ot  interrogatories,  see  Vol.  III. 

8  Farqutuiriion  v.  Balfour,  T.  &  B.  203. 


'  Ord.  6  Mar.,  1860,  t.  16.  As  to  such 
paper,  see  Ord.  IX.  3 ;  ante,  p.  896. 

8  For  form  of  memorandum,  see  Vol. 
III. 

8  For  form  of  notice,  see  Vol.  HI. 

1"  For  the  formal  parts,  see  Vol.  HI. 

11  See  Ord.  XXXV.  31.  The  examina- 
tion doef  not  require  the  signature  of  coun- 
sel ;  Braithwaite's  Pr.  45. 
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defendant  is  entitled  to  be  attended  by  his  counsel  at  his  exaniina-   " y ' 

tion,  but  the  plaintiflF  is  not  entitled  to  notice  of  the  defendant's  Plaintiff  not 

,.  ,,.  -,  .,  -„  entitled  to 

being  under  examination,  and  has  no  right  to  attend.^  attend  exam- 

The  defendant  having  passed  his  examination  to  the  satisfaction  ™*"°"- 

of  the  Judge,  may  apply  to  be  discharged  out  of  custody.    He  is  defendlnt"^ 

not,  however,  entitled  to  be  discharged  until  the  plaintiff  has  had  when 

an  opportunity  of  perusing  the  examination,  in  order  that  he  may  plaintiff 

be  satisfied  that  it  is  sufficient.'    The  plaintiff  has  also  a  right,  entitled  to 

^  o     '    flrst  see  the 

before  the  defendant  is  discharged,  to  see  all  the  documents  men-  examination, 
tioned  in  the  schedules,  or  referred  to  in  the  examination,  if  they  ments^re^' 
are  so  mentioned  or  referred  to  that,  in  the  case  of  an  answer,  they  feared  to. 
would  have  made  part  of  the  anSwer.* 

The  application  for  the  discharge  of  the  defendant  fi-om  custody  Application 
is  made  on  motion,  notice  of  which  must  be  given  to  the  plain-  hoV  madeP 
tiff;  °  and  the  order  will  be  made  upon  payment  of  the  costs, 
charges,  and  expenses  occasioned  to  the  plaintiff  by  the  insufficient 
answer.* 

Where  the  defendant  submits  to  exceptions  for  insufficiency 
which  have  not  been  set  down  for  hearing,  he  must  pay  to  the 
plaintiff  20s.  costs ;   and  where  a  plaintiff  obtains  a  decree  with 
costs,  the  costs  occasioned  to  the  plaintiff  by  the  insufficiency  of  Costs: 
the  answer  of  any  defendant,  who  has  submitted  to  exceptions  for  exceptions 
insufficiency,  will  be  deemed  to  be  part  of  the  plaintiff's  costs  in  submitted  to, 
the  cause :  such  sum  being  deducted  therefrom  as  shall  have  been  down, 
paid  by  the  defendant,  upon  the  exceptions  to  the  said  answer 
being  submitted  to.'     It  must  be  recollected,  however,  that  this 
rule  will  only  apply  where  the  question  of  the  extra  costs  has  not 
been  disposed  of  by  the  Court  in  the  course  of  the  suit.^ 

Under  the  old  practice  of  the  Court,  if  the  answer  was  reported  Where  set 
insufficient,  the  defendant  was,  if  it  was  a  first  answer,  to  pay  40s.  fj™^"'^ 
costs,  when  the  answer  was  put  in  by  the  defendant  in  person, 
but  if  put  in  by  commission,  50s. ;  if  it  was  a  second  answer,  the 
defendant  was  to  pay  60s.  costs ;  upon  the  third  answer,  80s. 
costs,  and  upon  the  fourth  answer  bl,^  with  the  costs  of  the  con- 
tempt, if  the  plaintiff  availed  himself  of  the  right  of  commitment.^" 
It  seems,  that  the  present  practice  is  to  tax  the  costs  of  exceptions, 
and  they  are  considered  to  be  in  the  discretion  of  the  Court.^^ 
Where,  however,  the  exceptions  are  allowed,  the  costs  will,  in 

1  For  form  of  notice,  see  Vol.  III.  '  Ord.  XL.  13. 

2  Farquharson  v.  Balfour,  T.  &  R.  202,  »  Poole  v.  Gordon,  C.  P.  Coop.  433;  & 
203;  see  Hayward  v.  Hay  ward,  Kay  Ap.       L.  J.  N.  S.  Ch.  265. 

31.  '  ■^  •  9  Beames'  Ord.  182,  183. 

8  Farquharson  ».  Balfour,  T.  &  R.  201.         i»  Ibid. ;  and  Beames  on  Costs,  227. 
4  7J.  202.  "  13  &  14  Vic.  0.  35,  §  32;   Morgan  & 

6  For  form  of  notice,  see  Vol.  III.  Davey,  27. 
«  T.  &  B.  200. 
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Where 

pstrtially 

allowed. 


Costs  must  be 
applied  for  at 
hearing. 

Where  de- 
fendant is  a 
married 
woman, 
living  apart. 


Set  off 
against  costs 
of  bill  of 
discovery. 


In  what 
manner 
recovered. 


Appeal  lies 
from  order  on 
exceptions. 


general,  be  ordered  to  follow  the  decisiori :  because  the  defendant 
can  always  prevent  the  costs,  or  the  greater  part  of  them,  by 
submitting  to  the  exceptions.^  Where  the  exceptions  are  over- 
ruled, the  costs  will  also,  in  general,  Tie  directed  to  follow  the 
decision.^  If  they  are  partially  allowed,  and  partially  overruled, 
the  costs  of  those  allowed  will  be  ordered  to  be  set  off  against 
those  overruled.'  If  no  direction  as  to  the  costs  is  given,  they 
will,  under  the  present  practice,  be  costs  in  the  cause.* 

Application  must  be  made  for  the  costs  on  the  hearing  of  the 
exceptions ;  ^  and  where  the  exceptions  are  allowed,  the  costs 
may  be  ordered  to  be  paid  immediately."  Where  a  married 
woman,  living  separate  fi-ora  her  husband,  filed  an  insuiEcient 
separate  answer,  leave  was  given  to  the  plaintiff  to  apply  for  part 
of  the  costs  out  of  any  sums  which  might  come  to  her,  on  account 
of  her  separate  estate,  as  the  order  could  not  be  personally  en- 
forced against  her.' 

Where,  on  a  sufficient  answer  being  filed,  the  plaintiff  has  been 
ordered  to  pay  the  costs  of  a  biU  of  discovery,*  the  costs  of  excep- 
tions which  have  been  allowed  to  the  first  answer,  may  be  ordered, 
on  the  plaintiff's  ex  parte  application,  to  be  deducted  from  the 
costs  payable  to  the  defendant.' 

The  costs  of  insufficient  answers  are  recoverable  by  the  usual 
process  of  subpcBna  and  attachment,  or  hy  fieri  facias,  or  elegit  / 
and  if  a  first  or  second  answer  is  held  insufficient,  the  plaintiff  wUl 
not,  by  accepting  a  further  answer,  waive  his  right  to  the  costs 
already  due  to  him  for  the  insufficiency  of  the  former  answer.'^" 

An  order  of  the  Court,  allowing  or  overruling  exceptions,  may 
be  appealed;  fi^om  in  the  usual  manner .^^ 


1  Newton  v.  Dimes,  3  Jur.  N.  S.  583,  V. 
C.  W. 

2  Stent!).  Wiokens,  5  De  G.  &  S.  384; 
B.  V.  W.,  31  Beav.  342,  346;  S.  C.  nom. 
A.  V.  B.,  8  Jur.  N.  S.  1141.  By  the  65th 
Equity  Rule  of  the  United  States  Courts, 
it  is  provided,  that  "  if,  upon  argument, 
the  pinintiff's  exceptions  to  the  answer 
shall  be  overruled,  or  the  answer  shall  be 
adjudged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occasioned 
thereby,  unless  otherwise  directed  by  the 
Court,  or  the  Judge  thereof,  at  the  hearing 
upon  the  exceptions." 

8  Willis  ti.  Childe,  13  Beav.  454;  Dally 
V.  Worliam,  32  Beav.  69 ;  Bridgewater  v. 
De  Winton,  9  Jur.  N.  S.  1270,  1272 ;  12 
W.  R.  40,  V.  C.  K. ;  see  Order  in  Seton, 
1256,  No.  8;  see  as  to  costs,  where  soveral 


questions  were  contained  in  the  inteirog- 
atory  and  some  answered.  Langton  v. 
Waite,  1  W.  N.  328 ;  15  W.  R.  53,  V.  C.  K. 

4  Crossley  v.  Stewart,  11  W.  R.  636, 
V.  C.  K. 

6  Earp  V.  Lloyd,  4  K.  &  J.  58;  Crossley 
V.  Stewart.  11  W.  R.  636,  V.  C.  K. ;  Belts 
V.  Rimell,  1  W.  N.  22,  V.  C.  W. 

6  Thomas  ».  Bawling,  27  Beav.  375. 

'  Pemberton  v.  M'Giil,  1  Jur.  N.  S. 
1045,  V.  C.  W. 

f  See;»s(,  Chap.  XXXIV.  §  2,  BilU  of 
Discovery. 

9  Hughes  V.  Clferk,  6  Hare,  195;  btat 
see  now,  Thomas  v.  Eawling,  27  Beav; 
375. 

11  Brotherton  v.  Chance,  Bunb.  34. 

"  See  post,  Chap.  XXXII,,  Rehearing 
and  Appealt. 
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C.  XVII.  §  5. 

Section  V.  —  Further  Answers  —  Answers  to  Amended  Mils. 

If  a  defendant,  not  being  in  contempt,  submits  to  exceptions  Time  for 
to  his  answer  for  insufficiency  before  they  are  set  down  for  hear-  swet^Xre 
ing,  he  has,  as  we  have  seen,i  fourteen  days  from  the  date  of  the  exceptions 
submission  within  which  to  put  in  his  further  answer ;  and  if  he  does  before'set  '° 
not  answer  within  such  time,  or  obtain  further  time  and  answer  '^°^™' 
within  such  further  time,^  the  plaintiff  may  sue  out  process  of  con-  oMefauT"^^ 
tempt  against  him.' 

If  the  defendant  is  in  conten^t,  no  time  is  allowed  him  to  put  Where  de- 
in  his  further  answer,  beyond  the  eight  days  from  the  filing  of  the  contempt! '"" 
exceptions :  before  the  expiration  of  which  time  the  plaintiff  can- 
not, as  we  have  seen,  set  them  down  for  hearing ;  ^  a  defendant 
may  however  put  in  a  further  answer,  at  any  time,  pending  the 
exceptions.' 

If,  after  the  exceptions  are  set  down  for  hearing,  a  defendant.  If  exceptions 
not  being  in  contempt,  submits  to  answer,  or  if  the  Court  holds. coi^t™- 
the  first  or  second  answer  to  be  insufficient,  the  Court  may,  as  we  points  time 
have  seen,  appoint  a  time  within  which  he  must  put  in  his  further  answer. 
answer ;  and  if  he  does  not  put  in  his  further  answer  within  the 
time  so  appointed,  or  obtain  further  time  and  answer  within  such 
further  time,  the  plaintiff  may  sue  out  process  of  contempt  against 
him.* 

If  the  defendant  submits  to  the  exceptions  after  they  are  set  Application 
down,  it  seems  that  they  should  be  allowed  to  come  on  for  hear-  t?me"made  to 
ing,  and  an  application  be  then  made  to  the  Court  to  appoint  a  the  Court. 
time  within  which  the  defendant  must  put  in  his  further  answer.'  Where 
If  the  exceptions  are  allowed,  the  Court  will,  at  the  request  of  the  allowed™^ 
parties,  at  the  time  of  giving  its  decision,  appoint  a  time  within  Court  ap- 
which  the  defendant  is  to  put  in  his  further  answer.'  at'heari^^. 

If,  after  the  exceptions  are  allowed  or  submitted  to,  the  defend-  -^^rhere 
ant   desires  to   amend  his  bill,  he   may   obtain   on  petition,  as  defendant 
of  course,  at  the  Rolls,  an  order  that  he  may  be  at  liberty  to  answer 
amend  his  bill,  and  that  the  defendant  may  answer  the  amendments   amendments 

mr        T    /.      T  1  ^n"  excep- 

and  exceptions  together."     The  defendant  must  then,  as  we  have  tions 
seen,"  put  in  his  further  answer  and  his  answer  to  the  amended  t''g«t''S'- 
bill,  within  fourteen  days  after  service  on  him  of  the  interrogatories 

Ante,  p.  767.  '  Manchester,  Sheffield,   and    Lincoln- 

2  See  ibid.  shire  Railway  Company*.  Worksop  Board 

8  Ord.  XVI.  9, 15;  ante,  p.  767  note.  of  Health,  2"K.  &  J.  26;  but  see  ante,  p. 

*  Ord.  XVI.  8, 11;  ante,  p.  767.  770,  n.  (9). 

6  Ingliam  e.  Inghara,  9  Sim.  363 ;  2  Jur.  «  Ante,  p.  769. 

886.  '  ^«««.  P-  '^89. 

6  Ord.  XVI.  14, 15;  ante,  p.  769.  W  Ante,  pp.  739,  769. 
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C.  XTII.  §  5 


Further  an- 
swer should 
only  extend 
to  unan- 
swered inter- 
rogatories ; 


not  to  inter- 
rogatories to 
original  bill; 

unless  en- 
tirely new 
case  is  made 
by  amend- 
ments. 

Forms  of  fur- 
ther answers. 


to  the  amended  bill.^  If  the  defendant  put  in  a  further  answer 
only,  or  an  answer  to  the  amended  bill  only,  the  plaintiff  may 
move  to  have  it  taken  off  the  file,  unless  he  is  desirous  that  it 
should  remain  there :  in  which  case,  he  should  move  for  leave  to 
issue  an  attachment.^  If  the  defendant,  after  exceptions  allowed,  put 
in  his  further  answer  to  the  original  bill,  before  the  plaintiff  serves  the 
order  for  him  to  answer  the  amendments  and  exceptions  at  the  same 
time,  he  will  deprive  the  plaintiff  of  the  benefit  of  the  order.' 

A  further  answer,  as  well  as  an  answer  to  an  amended  bill,  is  in 
every  respect  similar  to,  and  is  considered  as  part  of,  the  answer 
to  the  original  bill ;  ^  therefore,  a  further  answer  should  only  ex- 
tend to  the  interrogatories  which  have  not  been  answered  already; 
and  if  a  defendant,  in  a  further  answer,  or  an  answer  to  an 
amended  bill,  rejoeats  any  thing  contained  in  a  former  answer,  the 
repetition,  unless  it  varies  the  defence  in  point  of  substance,  or  is 
otherwise  necessary  or  expedient,  will  be  considered  as  imper- 
tinent ;  ^  and  the  defendant  may  be  ordered  to  pay  the  costs  oc- 
casioned by  the  introduction  of  such  impertinent  matter.^ 

The  defendant  need  not  answer  any  interrogatories  to  the 
amended  bill  which  have  been,'  or  might  have  been,*  put  to  the 
original  bill,  unless  the  plaintiff  has  amended  his  bill,  stating  an 
entirely  new  case  :  for  then  the  defendant  must  answer  that  case, 
even  though  in  so  doing  he  answers  some  of  the  inteiTogatories 
which  were  or  might  have  been  tiled  to  the  original  bill.' 

The  form  of  a  further  answer  and  of  an  answer  to  an  amended 
bill,  is  nearly  the  same  as  that  of  an  answer  to  an  original  bill. 
If  it  be  an  answer  to  amendments  as  well  as  to  exceptions,  it 
must  be  entitled  "the  further  answer  of  A.  B.,  the  above-named 
defendant,  to  the  bill  of  complaint  of  the  above-named  plaintiff, 
and  the  answer  of  the  same  defendant  to  the  amended  bill  of 
complaint  of  the  said  plaintiff."^"  If,  after  exceptions  to  the 
original  bill  are  allowed,  the  plaintiff  amends  his  bill,  and  the  de- 
fendant puts  in  a  further  answer  to  the  original  bill  and  an  answer 
to  the  amended  bill,  and  the  answer  is  again  held  insufficient, 
whereupon  the  bill  is  again  amended,  the  answer  should  be  en- 


1  Ord.  XXXVII.  6. 

2  De  T«stet  v.  Lopez,  1  Sim.  11. 

8  Mayne  v.  Hochin,  1  Dick.  255;  Be- 
thuen  V.  Bateman,  ib.  296;  Knox  v.  Svm- 
monda,  1  Ves.  J.  87,  88;  Paty  ».  Simpson, 
2  Cox,  392;  Partridge  v.  Haycraft,  11  Ves. 
570,  578;  Hemming  v.  Dingwall,  8  Beav. 
102;  Pariente  «  Bensusan,  13  Sim.  522; 
7  Jur.  618. 

1  Story  Eq.  PI.  §  868;  Bennington  Iron 
Co.  V.  Campbell,  2  Paige,  160;  MitfordEq. 
PI.  by  Jeremy,  318. 

^  Bowen  v.  Idley,  6  Paige,  46;  Trust  & 
Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  590. 


6  15  &  16  Vic.  0.  86,  §  17.  For  the  prac- 
tice as  to  impertinence,  see  ante,  pp.  849, 
3  60. 

7  Wich  V.  Parker,  22  Beav.  59 ;  2  Jur. 
N.  S.  583;  ante,  p.  729. 

8  Drake  v.  Symes,  2  De  G.,  F.  &  J.  81; 
Dennis  v.  Eoohiissen,  4  Jur.  N.  S.  298,  V. 
C.  W. 

9  Mazerredo  v.  Maitland,  3  Mad.  66,  72. 
1°  Peacock  v.  Duke  of  Bedford,  1  V.  & 

B.186;  Braithwaite's  Pr.  42;  see  Benning- 
ton Iron  Co.  V.  Campbell,  2  Paige,  160 ;  see 
forms  in  Vol.  III. 
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titled  « the  further  answer  of  A.  B .,  the  above-named  defendant, 
to  the  original  and  first  amended  bill  of  complaint  of  the  above- 
named  plaintifi",  and  the  answer  of  the  same  defendant  to  the 
secondly  amended  bill  of  complaint  of  the  said  plaintiff."  i  It  is 
not  necessary,  in  answering  a  bill  which  has  been  amended  before 
answer,  to  call  it  an  answer  to  the  original  and  amended  bill ;  the 
most  correct  way  is  to  call  it  the  answer  to  "  the  amended  bill,"  or 
to  "  the  secondly  (or  thirdly)  amended  bill,"  only :  as  the  original 
bill  has  become  nugatory  by  the  amendment,  and  the  defendant  is 
not  bound  to  notice  it,  either  in  an  answer  or  a  demurrer.^ 

Further  answers,  and  answers  to  amended  bills,  must  be  pre- 
pared, signed,  taken,  filed,  and  printed  in  the  same  manner  as 
answers  to  original  bills.' 

If  the  plaintiff  has  vexatiously  required  an  answer  to  the 
amended  bill,  and  the  defendant  claims  the  costs  of  it  in  such 
answer,  and  asks  for  them  at  the  hearing,  the  Court  will  order 
them  to  be  paid  at  once.* 

A  defendant  who  is  required  to  answer  an  amended  bill,  must 
put  in  his  plea,  answer,  or  demurrer  thereto,  not  demurring  alone, 
within  twenty-eight  days  fi'om  the  delivery  to  him  or  his  solicitor 
of  a  copy  of  the  interrogatories  which  he  is  required  to  answer ;  ^ 
and  if  an  answer  is  not  required  to  the  amended  bill,  a  defendant 
who  has  appeared  to  and  answered,  or  has  not  been  required  to 
answer,  the  original  bill,  but  desires  to  answer  the  amended  bill, 
must  put  in  his  answer  thereto  within  fourteen  days  after  the  ex- 
piration of  the  time  within  which,  if  an  answer  had  been  required, 
he  might  have  been  served  with  interrogatories  for  his  examina^- 
tion  in  answer  to  such  amended  bill,  or  within  such  further  time 
as  the  Judge  may  allow.^  An  application  for  further  time  must 
be  made  by  special  summons,  in  the  manner  before  explained.' 


C.  XVII.  §  6. 


How  pre- 
pared, &c. 


Costs,  where 
answer  to 
amended  bill 
is  vexatiously 
required. 

Time  for 
answering 
amended  bill : 
wlien  interro- 
gated ; 


when  not 
interrogated. 


SECTioiir  VI.  —  Amending  Answers  —  and  Supplemental 
Answers. 


After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not,  in  what  cases 
for  obvious  reasons,  readily  suffer  any  alteration  to  be  made  in  it.'  aUowed^^"*^ 


1  See  Braithwaite'a  Pr.  42,  and  forms 
in  Vol.  III. 

2  Smith  V.  Biypn,  3  Mad.  428.  It  may 
be  called  "  The  answer  to  the  bill  of  com- 
plaint."   Eigby  1).  Eigbv,  9  Beav.  311, 313. 

s  See  ante,  §§  2,  3,  of  this  chapter. 

1  Cocks  ».  Stanley,  4  Jur.  N.  S.  942;  6 
W.  E.  45,  V.  C.  S. 

6  Ord.  XXXVII.  4;  ante,  p.  738. 

6  Ord.  XXXVII.  r.  This  gives  thirty 
days  from  the  date  of  service  of  the  amend- 


ed bill,  where  the  service  is  effected  within 
the  jurisdiction;  see  ante,  p.  740. 

'  Ante,ja.  741. 

8  See  Howe  !).  Russell,  36  Maine,  115; 
American  Life  Ins.  &  Trust  Co.  v.  Bayard, 
and  Same  v.  Saokett,  3  Barb.  Ch.  610; 
Vandervere  v.  Reading,  1  Stookt.  (N.  J.) 
446.  In  Maine,  answers,  pleas,  and  rules 
may  be  amended  at  any  time  on  the  like 
terms  as  a  bill.  Eule  3,  Maine  Chancery 
Practice;  but  see  Howe  v.  Russell,  36 
Maine,  115. 
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■where  mis- 
take or  error; 


where  new 
matter  dis- 
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or  surprise, 
.  or  misrepre- 
sentation. 


0.  XVII.  §  6.  There  are,  however,  many  instances  in  the  books  in  which  it  ap- 
pears that  the  Court,  upon  special  application,  has  allowed  the 
defendant  to  reform  his  answer.^  Thus,  where,  in  answer  to  a  tithe 
bill,  the  defendant  has  sworn  that  a  certain  close  contained  nine 
acres,  he  was  permitted  to  amend  it  by  stating  the  close  to  contain 
seventeen  acres,  even  though  issue  had  been  joined ;  ^  so,  where, 
owing  to  the  mistake  of  the  engrossing  clerk,  the  words  "  her 
shares"  had  been  introduced  into  an  answer  instead  of  '■Hen 
shares,"  the  answer  was  allowed  to  be  taken  off  the  file  and 
amended,  though  a  service  had  been  made ; '  and  where  there 
has  been  a  mistake  fti  the  title  of  the  answer,  an. amendment  of 
it  has  been  permitted,*  even  though  opposed  by  the  plaintiff.' 

The  Court  has  also  allowed  a  defendant  to  amend  his  answer 
where  new  matter  has  come  to  his  knowledge  since  it  was  put  in,° 
or  in  cases  of  surprise,  as  where  an  addition  has  been  made  to  the 
draft  of  the  answer  after  the  defendant  has  perused  it.'  In  like 
manner,  where  a  plaintiff,  having  drawn  the  defendant  into  an 

or  altering  the  original  statements,  except 
by  special  leave  of  the  Court,  or  the  Judge 
thereof,  npon  motion  and  cause  shown  af- 
ter due  notice  to  the  adverse  party,  sup- 
ported, if  required,  by  affidavit.  And  in 
every  case  where  leave  is  so  gi-anted,  the 
Court  or  the  Judge  granting  the  same,  may 
in  his  discretion,  require  that  the  same  be 
separately  engrossed  and  added  as  a  dis- 
tinct amendment  to  the  original  answer,  ao 
as  to  be  distinguishable  therefrom."  An 
amendment  changing  the  whole  ground  of 
defence  set  up  in  the  first  answer  will  not 
be  allowed.  Western  Keserve  Bank  v. 
Stryker,  1  Clarke,  380.  Where  an  answer 
is  amended,  the  old  answer  must  remain 
on  file  as  originally  put  in.    Ibid. 

Where  the  defendant  has  obtained  leave 
to  file  an  amended  answer,  he  is  not  to 
be  considered  as  having  put  in  any  answer, 
until  such  amended  answer  has  been  filed. 
Whites.  Hampton,  9  Iowa  (1  With.),  181. 

2  Berney  v.  Chambers,  Bunb.  218 ;  but 

see  Montague  v. ,  cited  ih.  a.,  and  2 

Gwil.  674,  n.  (6). 

8  Countess  of  Gainsborough  v.  Gifford, 
2  P.  Wms.  424,  427;  but  see  Vandervere 
V.  Reading,  1  Stockt.  (N.  J.)  446. 

4  White  B.  Godbold,  1  Mad.  269;  Pea- 
cock V.  Duke  of  Bedford,  1  V.  &  B.  186; 
Thatcher  v.  Lambert,  5  Hare,  228. 

*  Attorney-Geni"ral  «.  Corporation  of 
Worcester,  2  Phil.  3 ;  1  G.  P.  Coop.  t.  Cott. 
18. 

8  Patterson  v.  Slaughter,  Amb.  292; 
Wells  V.  Wood,  10  Ves.  401;  and  see  re- 
marks on  Patterson  «.  Slaughter,  in  Fulton 
V.  Gilmore,  1  Phil.  528;  Tillinghast  v. 
Champlin,  4  R.  1. 128. 

'  Chute  V.  Lady  Dacre,  1  Eq.  Ca.  Ab. 
29,  pi.  4,  especially  where  the  answer  has- 
not  been  sworn  to.  Taylor  v.  Dodd,  5  Ind. 
(Porter)  348. 


1  Campion  v.  Kille,  1  McCarter  (N.J.) 
229,  232.  In  matters  of  form,  or  mistakes 
of  dates,  or  verbal  inaccuracies.  Courts  of 
Equity  are  very  indulgent  in  allowing 
amendments  of  answers;  but  it  is  only 
under  very  special  circumstances,  that  a 
defendant  can  be  allowed  to  make  any 
material  alteration  in  his  answer,  after  it 
has  been  put  in.  See  M'Kim  ».  Thomp- 
son, 1  Bland,  162 ;  Bowen  v.  Cross,  4  John. 
Ch.  375;  1  Barb.  Ch.  Pr.  163,164;  Smith 
17.  Babcock,  3  Sumner,  583;  Burden  v. 
M'Elmoyle,  1  Bailey  Eq.  375;  Western 
Reserve  Bank  v.  Stryker,  1  Clarke,  380 ; 
Cock  V.  Evans,  9  Yerger,  287,  288 ;  Giles 
1).  Giles,  1  Bailey  Eq.  428;  Casters.  Wood, 
1  Bald.  289;  Cullowav  «.  Dobson,  1  Brock. 
119;  Liggon  v.  Smith,  4  Hen.  &  M.  405; 
Coffman  v.  Allin,  Litt.  Sel.  Oa.  201 ;  Ma- 
son V.  Debow,  2  Hayw.  178 ;  Flora  i\  Rog- 
ers, 4  Havw.  202;  Jackson  ».  Cutright, 
5  Munf.  308 ;  Beach  e.  Fulton  Bank,  3 
Wend.  574;  Hennings  v.  Conner,  4  Bibb, 
299;  Taylor  ».  Bogert,  5  Paige,  38.  This 
subject  IS  treated  at  length  in  Story  Eq. 
Pl.§§  896-901;  also  in  Smith  ».  Babcock, 
viimpra ;  Williams «.  The  Savage  Manuf. 
Co.,  3  Md.  Ch.  Dec.  418;  Tillinghast  ». 
Champlin,  4  R.  I.  12S;  Howe  v.  Russell, 
36  Manie,  115 ;  Vandervere  v.  Reading,  1 
Stockt.  (N.  J.)  446. 

By  the  60th  of  the  Equity  Rules  of  the 
United  States  Courts,  it  is  provided  that, 
*'  after  an  answer  is  put  in,  it  ma}'  be 
amended  as  of  course,  in  any  matter  of 
form,  or  by  filling  up  a  blank,  or  correcting 
a  date,  or  reference  to  a  document,  or  other 
small  matter,  and  be  resworn  at  any  time 
before  a  replication  is  put  in,  or  the  cause 
is  set  down  for  a  hearing,  upon  bill  and 
answer.  But  after  replication,  or  such  set- 
ting down  for  a  hearing,  it  shall  not  be 
amended  in  any  material  matters,  as  by 
adding  new  facts  or  defences,  or  qualifying 
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agreement,  whereby,  for  300Z.j  he  was  to  relinquish  to  the  plaintiff 
all  his  right  and  interest  in  a  certain  estate  which  had  been  left  to 
him,  filed  a  bill  to  have  the  agreement  performed,  to  which  the 
defendant  put  in  an  answer  confessing  the  agreement,  and  submit- 
ting to  have  it  performed,  but,  afterwards  discovering  that  the 
estate  was  of  several  thousand  pounds'  value,  he  applied  for  leave 
to  take  his  answer  off  the  file,  and  to  put  in  another,  leave  was 
granted.^  The  Court  has  also  permitted  a  defendant  to  amend  an 
answer,  by  limiting  the  admission  of  assets  contained  therein, 
where  it  was  clearly  established  that  such  admission  had  been 
made  by  mistake,  and  through  the  carelessness  of  the  solicitor's 
clerk.^ 

The  Court,  however,  has  nev^  permitted  amendments  of  this 
nature,  where  the  application  has  been  made  merely  on  the  ground 
that  the  defendant,  at  the  time  he  put  in  his  answer.  Was  acting 
under  a  mistake  in  point  of  law ;  and  not  on  the  ground  of  a  fact 
having  been  incorrectly  stated.*  Thus,  where  a  defendant,  who 
was  an  executor,  had  admitted  himself  accountable  for  the  surplus, 
and  it  was  afterwards  found  that  the  circumstances  of  the  case 
were  such  that  he  would  have  been  entitled  to  it  himself,  permis- 
sion to  amend  was  refused.*  So,  where  a  defendant  had,  by  his 
answer,  admitted  the  receipt  of  a  sum  of  money  from  his  father  by 
way  of  advancement,  and  refused  to  bring  it  into  hotchpot,  he 
was  not  permitted  to  amend  his  answer  as  to  the  admission, 
although  he  swore  that  he  made  it  under  a  mistake  as  to  the  law 
of  the  case.^ 

The  Court  wiU  also  refuse  to  permit  an  amendment  of  an  answei', 
after  an  indictment  for  perjury  preferred  or  threatened,  even 
though  it  consider  it  to  be  clear  that  the  defendant  did  not  intend 
to  pequre  himself,  and  had  no  interest  in  so  doing.' 

From  the  above  cases  it  appears,  that  it  was  formerly  the  general 
practice  of  the  Court,  if  it  saw  a  sufficient  ground  for  so  oing,  to 
permit  the  defendant  to  amend  his  answer.  Lord  Thurlow,  how- 
ever, as  it  seems,  introduced  a  better  course  in  cases  of  mistake : 


c.  xvn.  §  6. 


1  Alphas.  Payman,lDick.  33.  SdwherB 
nn  order,  granting  to  the  plaintiff  the  right 
to  surcharge  and  falsify  an  account,  was 
appealed  from,  and  the  appellate  Court 
remanded  the  cause  for  the  purpose  of  hav- 
ing the  pleadings  amended,  and  for  farther 
proceedings,  ahd  extended  the  right  to  sur- 
charge and  falsify  the  account  to  both  pat- 
ties, provided  the  defendant's  amended 
pleadings  should  warrant  such  extension, 
it  was  held  that  the  defendant  could  amend 
his  answer  so  as  to  surcharge  and  falsify  in 
respect  to  matters  known  to  him  at  the 
time  of  filing  his  original  answer.  WiU 
liams  ».  The  Savage  Mannf.  Go.,  8  Mdi 
Ch.  l)ec.  418. 


By  limiting 
admission  of 
assets. 


Not  where 
facts  are  cor- 
rectly stated, 
but  law  mis- 
taken. 


Nor  where  a 
prosecution  is 
pending. 


Supple- 
mental an- 
swer, in  lieu 
of  amending: 


2  Dagly  f).  Crump,  ib.  85;  and  se« 
Cooper  V.  Uttoxeter  Burial  Board,  1 H.  & 
M.  680;  Hughes  i).  Bloomer,  9  Paige,  269. 

8  Branch  v.  Dawson,  9  Geo.  592.  So 
where  there  has  been  a  decree  to  account^ 
the  defendant  will  not  be  permitted  to 
amend  his  answer  so  as  to  embrace  the 
defence  of  the  Statute  of  Limitations. 
McRea  v.  David,  7  Rich.  Eq.  (S.  C.)  375. 

4  Rawlins*.  Powel,  IP.  Wms.  298;  see, 
however.  Brown  v.  Lake,  1  De  6.  &  S.  144i 

6  Pearce  v.  Grove,  Amb.  65;  3  Atk.  522. 

6  Earl  Verney  v.  Macnamara,  1  Brov  C. 
C.  419;  Phelps  «.  Prothero,  2  De  G.  &  S. 
274. 


780 


ANSWERS. 


C.  XVII.  §6. 


Pennitted 
in  cases  of 
mistake ; 


or  of  igno- 
rance, 


or  of  subse- 
uent  erents 
occurring. 


Court  very 
cautious  in 
allowing 
supplemental 


not  taking  the  answer  off  the  file,  but  permitting  a  sort  of  supple- 
mental answer  to  be  filed,  and  by  that  course  leaving  to  the  parties 
the  effect  of  what  has  been  sworn  before,  with  the  explanation 
given  by  the  supplemental  answer.^ 

This  practice  has  been  since  adopted,  in  all  cases  in  which  it  is 
wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of  fact ; " 
and  it  is  not  confined  to  cases  of  mistake  only,  but  has  been 
extended  to  other  analogous  cases :  as  where  a  defendant,  at  the 
time  of  putting  in  his  original  answer,  was  ignorant  of  a  particular 
circumstance,  he  has  been  permitted  to  introduce  that  circumstance 
by  supplemental  answer,'  even  though  the  information  was  ob- 
tained by  a  violation  of  professional  confidence.*  And  where  a 
defendant  had  wished  to  state  a  fact  in  his  original  answer,  but 
had  been  induced  to  leave  it  out  by  the  mistaken  advice  of  his 
solicitor,  he  was  allowed  to  state  it  by  supplemental  answer.^ 
Again,  where,  subsequently  to  the  filing  of  the  answer,  events  had 
occurred  which. the  defendant  was  advised  ought,  for  the  purposes 
of  his  defence,  to  appear  on  the  record,  he  was  allowed  to  state 
them  by  means  of  a  supplemental  answer." 

Although  the  Court  will,  in  cases  of  mistake,  or  other  cases  of 
that  description,  permit  a  defendant  to  correct  his  answer  by  sup- 
plemental answer,  it  always  does,  so  with  great  difficulty,  where  an 
addition  is  to  he  put  upon  the  record  prejudicial  to  the  plaintiff,' 

1  Per  Lord  Eldon,  in  Bolder  v.  Bank  of 
England,  10  Tes.  285 ;  and  see  Jennings 
V.  Merton  College,  8  Tea.  79;  Wells  v. 
Wood,  10  Tes.  401;  Phelps  «.  Prothero,  2 
De  G.  &  S.  274;  12  Jur.  733;  see  Bowen 
V.  Cross,  4  John.  Ch.  375 ;  Vandervere  v. 
Reading,  1  Stockt.  (N.  J.)  446;  1  Barb. 
Ch.  Pr.  166,  166;  Howe  v.  Russell,  36 
Maine,  124 ;  Edwards  v.  M'Lear,  2  V.  & 
B.  256;  1  Smith  Ch.Pr.  {2d  Am.ed.)  270. 
A  supplemental  answer,  to  correct  an  error 
in  the  original  answer,  will  not  be  allowed 
except  with  great  caution,  and  always  on 
equitable  terms  as  to  costs  and  furnishing 
copies  gratis.  Western  Reserve  Bank  v. 
Stryker,  1  Clarke,  380.  When  a  supple- 
mental answer  is  put  in,  the  old  answer 
must  remain  on  file  as  it  was  originally  put 
in.  Murdock's  Case,  2  Bland,  261 ;  West- 
em  Reserve  Bank  «.  Stryker,  1  Clarke, 
380.  An  application  will  not  be  enter- 
tained to  file  a  supplemental  answer  to 
change  the  whole  ground  of  defence  setup 
in  the  first  answer.  Murdock's  Case,  2 
Bland,  261;  Western  Resehre  Bank  v. 
Stryker,  1  Clarke,  380.  The  defendant 
will  not  be  allowed  to  amend  his  answer 
after  the  opinion  of  the  Court,  and  the  tes- 
timony have  indicated  in  what  respect  it 
may  be  modified  so  as  to  effect  his  pur- 
pose. Colloway  v.  Dobson,  1  Brock.  119. 
A  defendant  is  not  allowed  to  file  a  supple- 
mental answer  for  the  purpose  of  setting 


up  an  important  fact,  which  has  arisen 
since  the  filing  of  the  original  answer.  He 
should  file  a  bill  in  the  nature  of  a  supple- 
mental bill.  Taj'lor  v.  Titus,  2  Edw.  Ch. 
135;  Story  Eq.  PI.  §  903. 

2  StrangeiB.  Collins,  2  V.  &  B.  163, 167; 
Taylor  v.  Obee,  3  Pri.  83 ;  Ridley  v.  Obee, 
Wightw.  32;  Swallow  ».  Day,  2  Coll.  133; 
9  Jur.  805;  Bell  v.  Dunmore,  7  Beav.  288, 
287 ;  Cooper  ».  Uttoxeter  Burial  Board,  1 
H.  &  M.  680 ;  Mounce  v.  Byars,  11  Geo. 
180;  Tillinghast  ».  Champlin,  4  R.  1. 128. 

3  Jackson  v.  Parish,  1  Sim.  505,  509; 
Tidswell  v.  Bowyer,  7  Sim.  64 ;  see  Const 
V.  Barr,  2Mer.  67,  60;  Franklandt).  Over- 
end,  9  Sim.  365 ;  2  Jur.  886 ;  Fulton  V, 
Gilmore,  8  Beav.  154;  9  Jur.  1;  1  Phil. 
522,528;  9  Jur.  266;  Chadwick  «.  Turner, 
84  L.  J.  Ch.  62,  M.  R. ;  Talmage  v.  Pell, 
9  Paige,  410 ;  Suydam  v.  Truesdale,  6  Mc- 
Lean, 469. 

4  Raincock  v.  Young,  16  Sim.  122. 
6  Nail  V.  Punter,  4  Sim.  474,  483. 

'  Stamps  V.  Birmingham  &  Stour  Val- 
ley Railway  Company,  2  Phil.  673,  677; 
Anon.,  Hopk.  27 ;  Smith  v.  Smith,  4  Paige, 
132. 

'  Where  the  purpose  of  the  amendment 
is  not  to  correct  any  mistake  or  misstate- 
ment in  the  original  answer,  but  to  set  up 
substantially  a  new  ground  of  defence  at 
the  hearing,  it  will  not  be  permitted.  Cam- 
pion V.  Kille,  1  McCarter  (N.  J.),  229, 232. 
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though  it  will  he  inclined  to  yield  to  the  application,  if  the  object 
is  to  remove  out  of  the'  plaintiff's  way  the  effect  of  a  denial,  or  to 
give  him  the  benefit  of  a  material  admission.^  Therefore,  where 
the  application  was  made  for  the  purpose  of  enabling  the  defend- 
ant to  raise  the  Statute  of  Limitations  as  a  defence,  leave  to  file 
a  supplemental  answer  was  refused;^  and  where  the  defendant 
had,  by  his  original  answer  to  a  bill  for  the  specific  performance  of 
a  contract,  admitted  that  he  took  possession  of  the  whole  property 
in  pursuance  of  the  contract,  but  afterwards  applied  for  leave  to 
put  in  a  supplemental  answer  to  limit  the  admission  to  part  of  the 
premises  only,  upon  affidavits  of  mistake,  the  motion  was  refused : 
unless  the  defendant  would  state  upon  oath,  that  when  he  swore 
to  the  original  answer,  he  meant  to  swear  in  the  sense  in  which 
he,  by  the  application,  desired  to  be  permitted  to  swear  to  it.' 

An  application  for  leave  to  file  a  supplemental  answer  is  made 
upon  motion  or  by  summons.*  The  summons  or  notice  of  motion 
must  be  served  on  the  plaintiff,  and  must  specify  the  facts  intended 
to  be  stated  in  the  proposed  supplemental  answer,  and  be  sup- 
ported by  affidavit  verifying  the  truth  of  the  proposed  supplemen- 
tal answer,  specifically  stating  the  facts  intended  to  be  placed  on 
the  record,^  and  showing  a  sufficient  reason  why  they  were  not 
introduced  into  the  original  answer.^  The  defendant  must  also, 
it  seems,  produce  a  full  copy  of  the  intended  supplemental  answer,' 
for  the  inspection  of  the  plaintiff.' 

In  making  an  application  for  leave  to  file  a  supplemental  an- 
swer, the  defendant  must  also  make  a  case,  showing  that  justice 
requires  that  he  should  be  permitted  to  alter  the  defence  already 
on  record ;  and  even  where  a  defendant  applied  for  leave  to  file  a 
supplemental  answer  for  the  purpose  of  making  an  admission  in 


C.  XYII.  §  6. 


not  allowed 
to  raise 
defence  of 
Statute  of 
Limitations, 


nor  to  qualify 
admission  of 
possession. 


1  Edwards  v.  M'Leay,  2  V.  &  B.  256. 
Lord  Eldon  in  this  case,  as  well  as  in 
Strange  v.  Collins,  ib.  166,  appears  to  have 
been- of  opinion,  that  a  supplemental  an- 
swer ought  not  to  have  any  effect  upon  an 
indictment  for  perjury  upon  the  original 
answer;  but  see  King  v.  Carr,  1  Sid.  418; 
2  Keb  516;  see  Phelps  «.  Prothero,  2  De 
G.  &  Sm.  278;  Swallow  ».  Day,  2  Coll. 
133;  Hughes  v.  Bloomer,  7  Paige,  269. 

2  Percival  v.  Caney,  14  Jur.  473,  V.  C. 
K.  B. 

s  Livesey  v.  Wilson,  1  V.  &  B.  149;  see 
also  Greenwood  v.  Atkinson,  4  Sim.  64, 
64;  Murdock's  Case,  2  Bland,  461;  Van- 
dervere  «.  Reading,  1  Stockt.  (N.  J.)  446. 
A  defendant  will  not  be  allowed  to  file  a 
supplemental  answer  contradicting  the 
statements  in  the.firstanswer.  Greenwood 
V.  Atkinson,  4  Sim.  61;  see  Thomas  v. 
Visitors  of  Frederick  Co  School,  7  Gill  & 
J.  389. 

4  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III.;   for  Order  or  Sum- 


Application  : 
how  made. 


Evidence  in 
support. 


A  case  for 
altering  de- 
fence must  be 
shown. 


mons  see^  Bovill  v.  Clark,  V.  C.  W.,  at 
Chambers,  23  Nov.,  1865,  Reg.  Lib.  A. 
2221 ;  and  see  Seton,  45.  It  seems,  how- 
ever, from  Churtou  v.  Frewen,  L.  R.  1  Eq. 
238,  V.  C.  K.,  that  the  application  should 
be  made  by  motion  only. 

6  Curling  v.  .Marquis  Townshend,  19 
Ves.  628,  631;  Smith  v.  Hartley,  5  Beav. 
432 ;  Haslar  v.  llollis,  2  Beav.  236 ;  Fulton 
».  Gilmore,  8  Beav.  154;  9  Jur.  1;  1  Phil. 
622,527;  9  Jur.  266.  Where  the  applica- 
tion is  founded  on  documentary  evicence, 
it  must  be  produced.  Churton  v.  Frewen, 
L.  ]J.  lEq.238,  V.  C.  K. 

6  Tennant  i>.  Wilsmore,  2  Aiist.  362; 
Scott  V.  Carter,  1  Y.  &  J.  462;  Podmore 
V.  Skipwith,  2  Sim.  566;  Smallwood  v. 
Lewin,  2  Beasley  (N.  J.),  123;  Smith 
V.  Babcock,  3  Sumner,  586 ;  Vandervere  «. 
Reading,  1  Stockt.  (N.  J.)  446. 

'  Bell  V.  Duiimore,  7  Beav.  283;  Fulton 
V.  Gilmore,  ubi  sup. 

8  Fulton  V.  Gilmore,  ajj  sup. 
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Supple- 
mentail  an- 
swer must  te 
confined  to 
the  object 
applied  tor. 


Defendaiit 
cannot  con- 
trovert facts 
in  his  an- 
swer, by 
cross-bill. 


Within  what 
time  applica- 
tion must  be 
made. 


Where  plain- 
tiff cannot  be 
placed  in 
same  situa- 
tion. 


In  what  cases 
the  Court  will 
still  permit  an 
answer  to  be 
amended. 


favor  of  the  plaintiff,  upon  an  affidavit  that,  from  certain  circum- 
stances which  had  since  occurred,  he  was  satisfied  he  ought  to 
have  admitted  a  fact  which  he  had  denied,^  Lord  Eldon  held,  that 
the  affidavit  ought  to  have  stated  that,  at  the  time  of  putting  in 
the  answer,  the  defendant  did  not  know  the  circumstances  upon 
which  he  made  th«  application,  or  any  other  circumstances  upon 
which  he  ought  to  have  stated  the  fact  otherwise.^ 

Where  a  defendant  has  obtained  permission  to  file  a  supple- 
mental answer,  for  the  purpose  of  correcting  a  mistake  in  his 
original  answer,  he  must  eonfine  his  supplemental  answer  strictly 
to  the  correction  of  the  mistake  sworn  to.  If  he  goes  beyond 
that,  and  makes  any  other  alteration  in  the  case  than  what  arises 
from  the  correction  of  such  mistake,  his  supplemental  answer  will 
be  taken  off  the  file." 

Where  a  defendant  has,  at  the  time  of  putting  in  his  original 
answer,  mistaken  facts,  he  cannot  contravene  his  own  admission  in 
any  other  way  than  by  moving  to  correct  his  answer,  either  by 
amendment  or  supplemental  answer.  He  cannot  do  so  by  filing  a 
cross-biU.* 

There  appears  to  be  no  particular  limit  to  the  time  within  which 
an  application  for  leave  to  file  a  supplemental  answer,  to  correct  a 
mistake  in  an  original  answer,  will  be  complied  with :  provided  the 
cause  is  in  such  a  state  that  the  plaintiff  may  be  placed  in  the  same 
situation  that  he  would  have  been  in,  had  the  answer  been  correct 
•at  first;'  Accordingly,  we  find  several  instances  in  the  books  in 
which  such  applications  have  been  granted  after  replication,*  and 
even  after  the  cause  has  been  set  down,  and  in  the  -paper  for  hear- 
ing.' Where,  however,  the  plaintiff  cannot  be  placed  in  the  same 
situation  that  he  would  have  been  in,  bad  the  defence  been  stated 
on  the  record  in  due  tiice,  the  Court  will  not  permit  a  supplemen- 
tal answer  to  be  filed.  Therefore,  where,  after  the  cause  had  been 
set  down  for  hearing,  an  application  was  made  for  leave  to  file  a 
'Supplemental  answer,  whicli  set  up  a  totally  new  defence,  while  it 
admitted  the  facts  as  stated  in  the  original  answer  to  be  true,  the 
Court  refused  the  motion  with  costs.* 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mis- 
take in  the  statement  or  admissions  in  an  answer,  or  in  analogous 
cases,  the  defendant  will  not  be  permitted  to  amend  his  answei;. 


1  The  motion  for  leave  to  file  a  supple- 
mental answer  must  be  accompanied  with 
an  affidavit.  Thomas  i).  Doub,  1  Md.  268 ; 
McKim  V.  Thompson,  1  Bland,  160. 

a  Wells  v.  Wood,  10  Ves.  401. 

8  Strange  v.  Collins,  2  V.  &  B.  163, 167. 
Berkley  v.  %der,  2  Tes.  S.  638,  537; 
Graham  v.  Tankersley,  15  Ala.  634. 

s  Martin  v.  Atkinson,  6  Geo.  390. 


6  Jackson  V.  Parish,  1  Sim.  505,  809; 
Jlaincockv.  Young,  16  Sim.  122;  Parsons 
».  Hardy,  21  L.  J.  Qh.  400,  y.  C.  T. 

'  Fulton  V.  Gilmoie,  8  Beav.  154,  168; 
9  Jur.  1;  1  Phil.  522,«i25,  630;  9  Jur.  265; 
Chadwick  «.  turner,  34  L.  J.  Ch.  62, 
M.  E. 

8  Macdougal®.  Purrier,  4Buss.  486;  sea 
Smallwoodt).  Lewin,  2  Beasley  (N.  J.),  123. 
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but  must  apply  for  leave  to  file  a  supplemental  answer,  for  the  C.  xvn.  6. 
purpose  of  correcting  the  mistake,  the  old  course  of  amending  the  "- — y  ■  — ■ 
answer  may  stiU  be  pursued  in  cases  of  error  or  mistake  in  mat- 
ters of  form.  Thus,  in  'WhiU  v.  Godbold^  where  the  title  of  an 
answer  was  defective,  a  motion  by  the  defendant  to  take  it  off  the 
file  and  amend  and  reswear  it,  was  granted  ;  and  so,  where,  in  the 
title  of  an  answer,  the  name  of  the  plaintiff  was  mistaken,  a  similar 
order  was  made.^  The  addition  of  the  name  of  a  party  omitted  in 
the  title  has  also  been  permitted.'  Where,  however,  an  answer 
had  been  prepared  for  certain  defendants,  but  only  sworn  to  by 
some  of  them,  it  was  directed  to  be  received  as  the  answer  of  those 
who  had  sworn  it,  without  striking  out  the  names  of  those  who 
had  not.^  A  defendant  has,  also,  teeen  permitted  to  add  the  sched- 
ules referred  to  in  his  answer,  where  they  had  been  accidentally 
omitted;"  and  in  several  cases,  where  verbal  inaccuracies  have 
crept  into  answers,  they  have  been  ordered,  at  the  hearing,  to  be 
struck  out.°  In  like  manner,  where,  in  filing  an  answer,  one  skin 
had,  by  accident,  been  omitted,  leave  was  given  to  the  defendant 
to  take  it  off  the  file,  for  the  pui-pose  of  rectifying  the  omission, 
upon  condition,  however,  of  his  reswearing  it  immediately.'  A 
similar  order  was  made,  in  a  case  where  the  defendant  had  omitted 
to  sign  some  of  the  skins  ; "  and,  in  general,  the  Court  will  not  per- 
mit such  amendments  as  those  above  mentioned,  without  making 
it  part  of  the  order  that  the  answer  shall  be  resworn,  or,  in  case  ot 
a  peer,  again  attested  upon  honor.'  The  Court  has  also  permitted 
ah  answer  to  be  amended,  by  adding  to  the  record  the  name  of  the 
counsel  who  signed  the  draft." 

An  order  to  amend  an  answer  must  state  the  particular  amend-  order  to 
ment  to  be  made  ;  and  may,  by  consent,  be  obtained  on  petition,  obtlfned.''"^ 
as  of  course,  at  the  Rolls."    If  the  plaintiff  will  not  consent,  it 
seems  that  a  special  application  must  be  made  to  the  Court,  on 
motion,  of  which  notice  must  be  given,  specifying  the  proposed 
amendment.^^ 

1  1  Mad.  269;  the  order  was,  however,  see  Jesns  College  v.  Gibbs,  1  Y.  &  C.  Ex. 
made  by  consent  in  this  case.  ■'^■'i^^'     .          a,           »i        two 

2  Peacock  v.  Duke  of  Bedford,  1  V.  &  '  Browning  v.  Sloman,  6  Law  J.  N.  b. 
B.  186;   Woodger  D.  Crumpton,  1  Fowl.  Ex.  Eq.  48j  1  Jut.  58. 

Ex    Pr.  388;   Lloyd  ■».  Mytt on,  i6.  389;  8  Lord  Moncaster ».  Braithwaite,  1  You. 

Keen-!).  Stanley, '*»<^- '■  Kabbeth  «.  Squire,  882.                                t  ti  At  .a  -i  v  Xr 

10  Hare  Ap.  3;  but  see  Frv  v.  Mantell,  i  »  Peacock  v.  Duke  of  Bedford,  1  V.  & 

Beav.  485;    S.   C.  mm.  f'ry  v.  Martel,       B.  186.  

-c  ■,,„  riiQi  "  Harrison   v.    Delmont,   1   Pri.    108; 

s  Wright «.  Campbell,  1  Fowl.  Ex.  Pr.  Whitehead  v.  Cunliffe,  2  Y.  &  C.  Ex.  3; 

goQ  ante^  p.  733. 

4 'Done  1)  Read,  2T.&B.310;  and  see  «  Braithwaite's  Pr.  312;   and  see  Wy- 

Lyons  "   Read   Braithwaite'8  F^.  51;  see  atfs.P.  R.  19,   Hinde,  206.    For  form  Of 

stio  ante,  n  738.  petition,  see  Vol.  IIL 

5  Brvani;  Truman,  1  Fowl.  Ex.  Pr.  389.  12  Attorney-General  «.   Corooration    of 

6  EEsS^TlnVt.  332,^38, 341;  and  Worcester,  2  Phil. 3;  1 C.  P.  doop.  t  Gott. 

18.    (For  form  of  notice,  see  Vol.  Hi. 


784 


ANSWERS. 


C.  XTtl.  §  7.  The  amendment  will  be  made  by  the  Clerk  of  Records  and 
Writs,  on  the  draft  of  the  answer,  as  amended  and  signed  by 
counsel,  together  with  the  order  to  amend,  being  left  with  him  for 
that  purpose.  Any  official  printed  copies  of  the  answer  which  may 
have  been  taken  should  also  be  left,  in  order  that  they  may  be 
altered,  so  as  to  agree  with  the  amended  answer.^ 

A  supplemental  answer  cannot  be  excepted  to  without  leave ;  so 
that,  for  the  purpose  of  determining  the  time  at  which  the  defendant 
may  move  to  dismiss  the  bill,  a  supplemental  answer  is  to  be  deemed, 
prima  facie,  sufficient  when  it  is  filed.' 


When  sup- 
plemental 
answer 
deemed 
sufficient. 


Section  VII. —  Taking  Answers  off  the  File. 


Taking  an- 
swers off  the 
file  for  irreg- 
ularity: 

On  the 

api)lication  of 
plaintiff; 


If  any  irregularity  has  occurred,  either  in  the  frame  or  form  of 
an  answer,  or  in  the  taking  or  filing  of  it,  the  plaintiff  may  take 
advantage  of  such  irregularity,  by  moving  to  take  the  answer  off 
the  file.'  Instances  in  which  such  motions  may  be  made  have  been 
before  pointed  out.^  If,  however,  the  plaintiff  intends  to  apply  to 
the  Court  to  take  an  answer  off  the  file  for  irregularity,  he  must 
do  so  before  he  accepts  the  answer :  otherwise,  he  will  havewaived 
his  right  to  make  the  application  ; '  unless  in  the  case  of  an  irreg- 


1  Braithwaite's  Pr.  312. 

2  Barnes  v.  Tweddle,  10  Sim.  481,  483. 
See  Littlejohn  v.  Munn,  3  Paige,  280 ; 

Supervisors,  &c.  v.  Mississippi,  &c.  E.  E. 
Co.,  21  111.  338 ;  Spivey  9.  Frazee,  7  Ind. 
661 ;  McLure  v.  Colclough,  17  Ala.  89.  An 
answer,  taken  by  commission,  will  be  taken 
olf  the  file,  if  the  jurat  does  not  state 
where  it  was  sworn.  Henry  v.  Costello,  1 
Hogan,  130.  The  answer  of  a  foreigner, 
who  does  not  understand  English,  must  be 
swovn  in  the  language  he  speaks,  and  be 
filed  with  an  English  translation;  and  if 
he  files  ah  answer  in  English  only,  it  will 
be  taken  ofi"  the  file.  Hayes  v.  Lequin,  1 
Hogan,  274.  But  a  mistake  in  the  English 
translation  of  an  answer  is  no  ground  for 
t.nking  it  off  the  file.  Ibid.  An  answer 
was  taken  off  the  file  for  irregularity,  one 
skin  only  out  of  six  skins  having  been 
signed  by  the  defendant.  Lord  Jloncas- 
ter  V.  Braithwaite,  1  You.  382;  Carter  v. 
Bosanquet,  13  Price,  604;  Bailey  v.  Forbes, 
M'Clel.  &  Y.  462.  So  where  the  an- 
swer has  not  been  signed  at  all.  Denison 
«  Bassford,  7  Paige,  370.  A  bill  amended 
without  leave  was  ordered  to  be  taken  off 
the  file.  Thomas  v.  Frederick  Co.  School, 
7  Gill  &  J.  369.  If  the  plaintiff  waives  an 
answer  on  oath,  he  cannot  apply  to  have 
it  taken  off  the  files  on  the  ground  that  the 
defendant  knows  it  to  be  wholly  untrue. 
Denison  v.  Bassford,  7  Paige,  370.  In  a 
suit  Mgainst  husband  and  wife,  the  filing 
of  a  separate  answer  by  the  husband,  was 
held  irregular,  and  no  act  of  waiver  on  the 


part  of  the  plaintiff  appearing,  the  Court 
held  that  it  must  be  taken  off  the  file. 
Leavitt  v.  Cruger  et  ux.  1  Paige,  422 ;  Col- 
lard  V.  Smith,  2  Beasley  (N.  J.),  43;  «nie, 
754,  note.  For  other  cases  where  an  an- 
swer will  be  taken  from  the  files,  see  Fer- 
ine «.  Swaine,  1  John.  Ch.  24;  Trumbull 
»  Gibbons,  Halst.  Dig.  172;  Nesbitt  v. 
Dellam,  7  Gill  &  J.  494;  Fulton  Bank 
V.  Beach,  6  Wend.  36;  New  York  Chem. 
Co.  II.  Flowers,  6  Paige,  654.  An  applica- 
tion to  take  an  answer  off  the  file,  in  order 
to  prosecute  for  perjury,  is  made  to  the  dis- 
cretion of  the  Court,  and  will  not  be  granted 
unless  some  ground  is  laid  to  enable  the 
Court  to  judge  of  the  propriety  of  such  a 
proceeding.  Daly  v.  Toole,  1  Irish  Eq. 
344;  S.  C.  2  Dru.  &  Wal.  699.  The  Court 
will  not  allow  an  answer  to  be  taken  off  the 
file  for  this  purpose,  if  it  appear,  that  the 
alleged  perjury  is  in  a  part  wholly  imma- 
terial to  the  merits  of  tlie  case.  M'Gowan 
V.  Hall,  Hayes,  17 ;  see  Napier  v.  Napier, 
1  Irish  Eq.  414;  S.  0.  2  Dru.  &  Wal.  604. 

*  Ante,  pp.  731,  733,  748,  763,  771;  and 
see  Fry  v.  Mantell,  4  Beav.  486 ;  S-  C.  nom. 
Fry  «.  Martel,  6  Jur.  1194;  Eaistrick  ti. 
Elsworth,  12  Jur.  782,  V.  C.  K.  B. ;  Liver- 
pool «.  Chippendal,  14  Jur.  301,  V.  C.  E. 

6  Taking  an  office  copy  of  the  answer, 
does  not  seem  to  be  an  acceptance  for  this 
purpose.  Fry  v.  Mantell,  iibi  sup. ;  and  see 
Woodward  ».  Twinaine,  9  Sim.  301 ;  Attor- 
ney-General V.  Shield,  11  Beav.  441,  445; 
13.  Jur.  330. 
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Tilarity  in  the  jurat,  or  of  an  omission  of  the  oath  or  attestation  of  C.  XVII.  §  7 . 

honor  of  the  defendant,  without  an  order  to  warrant  such  omission :   ' v ' 

in  which  cases,  as  we  have  seen,  there  must  be  an  express  waiver 
of  the  irregularity.^ 

The  Court  has  sometimes  also,  as  before  stated,^  allowed  an  an-  on  the 
swer  to  be  taken  off  the  file  on  an  application  on  the  part  of  the  ^P^^^^^it"  °^ 
defendant,  for  the  purpose  of  enabling  him  to  correct  a  mistake  in 
its  form ;  but  it  does  so  only,  as  we  have  seen,  upon  condition  that 
the  defendant  shall  immediately  cause  the  correction  to  be  made, 
and  reswear  and  file  the  answer ;  and  it  will  never  make  such  an 
order  where  the  plaintiff  cad  be  at  all  prejudiced  by  it. 

Where  an  answer  is  evidently,  on  the  face  of  it,  evasive,  the  Evasive 
Court  will  order  it  to  be  taken  offthe  file,  and  not  leave  the  plain-  g^^^^^  ^g 
tiff  to  his  remedy  by  exceptions.'  the  file. 

The  application  to  take  an  evasive  answer  off  the  file  is  made  by  Application: 
motion,  of  which  notice  must  be  given  to  the  defendant.*  The  ^"'^  made, 
defendant  will  be  ordered  to  pay  the  costs  of  the  motion,  and  the 
costs  of  an  office  copy  of  the  document  filed  as  the  answer,  and  all 
other  costs  properly  incurred  by  the  plaintiff  in  consequence  of 
the  filing  of  the  evasive  answer.*  The  plaintiff  cannot  apply  to 
take  the  answer  off  the  file  after  he  has  excepted  to  it  for  insuf- 
ficiency.' 

Lastly,  it  may  be  here  observed,  that  the  Court  will,  upon  the  Pleadings, 
consent  of  all  parties,  order  pleadings,  affidavits,  and  other  docu-  f,^i^^lZ«^ 
ments  to  be  taken  off  the  file,  where  they  contain  matter  which  the  file,  hy 
is  scandalous,  or  which  it  is  desirable  should  not  remain  recorded.' 

1  Ante,  p.748;   see  Trumbull  ».  Gib-  a  replication,  or  set  down  the  cause  for 

bons  IHalst.  Dig.  172;  Nesbitt«.  Dellam,  hearing  upon  bill  and  answer.    Travers«. 

7  Gill  &  J.  494;  Scott  v.  AUett,  1  Hogaii,  Ross,  1  McCarter  (N.  J.),  264;  see  Finan- 

375  cial  Corporation  «.  Bristol  &  North  Somer- 

2' Ante,  p.  732.  set  Railway  Co.,  L.  R,  3  Eg.  422. 

8  L\  nch  V.  Lecesne,  1  Hare,  626,  631 ;  7  *  For  form  of  notice,  see  Vol.  III. 

Jur.  35;  Read  v.  Barton,  3  K.  &  J.  168;  6  Read  v.  Barton,  3  K.  &  J.  166;  3Jur. 

3Jur  N.  S.  263;  see  also  Tomkiu  ».  Leth-  N.  S.  263;  Financial  Corporation  t).  Bris- 

bridee  9  Ves.  179 ;  Smith  v.  Serle,  14  Ves.  tol  &  North  Somerset  Railway  Co.,  L.  R. 

415;  Brooks  «.  Purton,l  Y.&  C.  C.  C.  3  tq.  422.                 ^v.      -.      o  tj         ak« 

278:  see  contra.  Marsh  v.  Hunter,  3  Mad.  6  Glassmgton  v.  Thwaites,  2  Buss.  468, 

437  ■  White  v.  Howard,  2  De  G.  &  S.  223.  462 ;  Seaton  v.  Grant,  L.  B.  2  Ch.  Ap.  469. 

If  an  answer  is  so  evasive  that  it  is  obvi-  '  Tremaine  v.  Tremaine,  1  Vern.  189; 

ously  a  mere  delusion,  -  if  there  is  no  an-  Walton  v.  Broadbent  3  Hare,  334,-  Jewin 

swer  to  any  of  the  material  facts  stated  in  i^- Jay  lor  6  Beav.  120 ;  Chfton  u.  Bentall, 

the  bill,  and  no  reason  assigned  for  not  9  Beav.  105;  Bamttu.  Tidswell,  7  W.  R. 

answering  them,  -  it  will  be  considered  as  85,.  V.  O.K.;   Makepeace  v.  Eomieux,  8 

no  answer,  and  the  Court  will  order  it  to  V.  R.  687,  V.  C.  K. ;  see  also  Goddard  v. 

Z  t^en  Urn  the  file.    If,  on  the  other  Parr,  24  L.  J  Ch.  783  V  C.  K.;  Kern.ck 

hand,  it  be  an  answer,  however  defective,  v.  Kernick,  12  W.  R.  335,  V.  C.  W. 
the  plaintifi^  must  either  file  exceptions  or 
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C.  XVII.  §  8. 


Section  VIII. — From  what  Time  Answer  deemed  sufficient. 


Answer 
deemed 
prima  fade, 
sufficient  on 
filing. 

Wlien  it 
becomes  so 
absolutely: 

where  no 

exceptions 

filed, 

or  set  down, 

or  old 

exceptions 
not  set  down. 

Vacations 
not  included. 


From  what 
time  answer  ■ 
deemed 
sufGcient  if 
excepted  to. 


The  answer  of  a  defendant  is,  generally,  treated  as  being  suf- 
ficient untU  it  is  found  to  be  insufficient ;  ^  and  it  will  be  deemed 
to  be  sufficient, — 

1.  Where  no  exceptions  for  insufficiency  are  filed  thereto,  within 
six  weeks  after  the  filing  of  such  answer." 

2.  Where,  exceptions  being  filed,  the  plaintifi"  does  not  set  them 
down  for  hearing  within  fourteen  days  after  the  filing  thereof.' 

3.  Where,  within  fourteen  days  after  the  filing  of  a  further  an- 
swer, the  plaintiff  does  not  set  down  the  old  exceptions.* 

We  have  before  seen,  that  the  vacations  are  not  reckoned  in  the 
computation  of  the  time  allowed  for  filing  or  setting  down  excep- 
tions, in  cases  where  the  time  is  not  limited  by  notice  given  by  the 
defendant  in  a  case  of  election ;  °  so  that,  in  computing  the  above- 
mentioned  periods,  the  vacations  are  not  included. 

Where,  upon  the  hearing  of  exceptions,  the  answer  is  held 
sufficient,  it  wiU  be  deemed  to  be  so  from  the  date  of  the  order 
made  on  the  hearing :  and  where  the  defendant  submits  to  answer 
without  an  order  from  the  Court,  the  answer  will  be  deemed  in- 
sufficient from  the  date  of  the  submission.^ 

It  is  important  to  fix  with  precision  when  an  answer  is  to  be 
deemed  sufficient,  because  as  we  shall  see  hereafter,  in  treating  of 
motions  to  dismiss,'  the  date  of  the  sufficiency  of  the  answer  con- 
stitutes the  point  of  time  from  which  is  to  be  reckoned  the  period, 
at  the  expiration  of  which  a  motion  to  dismiss  the  bill  for  want  of 
prosecution  may  be  made.* 


1  Sibbald  v.  Lowrie,  2  K.  &  J.  277,  n. ; 
Lafone  v.  Falkland  Islands  Company,  ib. 
277. 

2  See  61st  Equity  Rule  of  the  United 
States  Courts,  and  the  17th  of  the  Rules  of 
Practice  in  Chancery  in  Massachusetts; 
ante,  p.  765,  note, 

8  See  63d  Equity,- Rule  of  the  United 
States  Courts. 


*  Ord.  XVI.  16. 

s  Ord.XXXVII.13  (2);  XLII.  6;  ante, 
p.  768. 

6  Ord.  XVI.  18. 

'^  See^osi,  p.  801  et  seg. 

8  For  the  manner  of  computing  the 
several  periods,  see  ante,  p.  786. 


CHAPTER  XVIII. 


THE  JOINDER  OF  SEVERAL  DEFENCES. 


All  or  any  of  the  several  modes  of  defence  before  emimerated  What  de- 
may  be  joined  in  the  defence  to  a' bill  ;^  thus,  a  defendant  may  de-  bTjoLed*^ 
mur  to  one  part  of  the  bill,  plead  to  another,  answer  to  another, 
and  disclaim  as  to  another.^  A  defendant  may  also,  as  we  have 
.  seen,  put  in  separate  and  distinct  demurrers,  to  separate  and  dis- 
tinct parts  of  the  same  bill;^  he  may  also  plead  different  matters, 
to  separate  parts  of  the  same  bill.*  When  the  species  of  defence  is 
adopted,  the  same  rules  which  have  been  before  laid  down  with 
reference  to  each  mode  of  defence  when  adopted  singly,  must  be 
observed  when  the  same  modes  of  defence  are  resorted  to  collec- 
tively. Lord  Redesdale  lays  it  down,  that  "all  these  defences 
must  clearly  refer  to  separate  and  distinct  parts  of  the  bill;  for  a  to'separate 
defendant  cannot  plead  to  that  part  to  which  he  has  already  de-  P?;'^  °^  ^^^ 
murred,  neither  can  he  answer  to  any  part  to  which  he  has  either 
demurred  or  pleaded :  the  demurrer  demanding  the  judgment  of 
the  Court  whether  he  shall  make  any  answer,  and  the  plea, 
whether  he  shall  make  any  other  answer  than  what  is  contained 
in  the  plea.  Nor  can  the  defendant,  by  answer,  claim  what,  by 
disclaimer,  he  has  declared  he  has  no  right  to.  A  plea  or  answer ' 
will,  therefore,  overrule  a  demurrer,^  and  an  answer  a  plea,'  and 


Kach  must, 
formerly, 
have  referred 


bill: 


1  Provided  each  relates  to  a  separate 
and  distinct  part  of  the  bill.  Mitford  Eq. 
PI.  by  Jeremy,  106,  319;  Livingston  v. 
Story,  9  Peters,  623;  Lub6  Eq.  PI.  319; 
Clark  V.  Phelps,  6  John.  Ch.  214;  Beau- 
champ  V.  Gibbs,  1  Bibb,  481;  Robertson  ». 
Bingley,  1  M'Cord  Ch.  352. 

2  Ld.  Red.  319;  Rule  10  of  Mass.  Chan- 
cery Practice;  Rule  6,  Maine  Ch.  Prac- 
tice. By  the  32d  Equity  Rule  of  the 
United  States  Courts,  the  defendant  may, 
at  any  time  before  the  bill  is  taken  as  con- 
fessed, or  afterwards  with  the  leave  of  the 
Court,  demur  or  plead  to  the  whole  bill,  or 
to  part  of  it;  and  he  may  demur  to  part, 
plead  to  part,  and  answer  as  to  the  residue. 
Or  the  defendant,  in  Massachusetts,  may, 
instead  of  filing  a  formal  demurrer  or  plea, 
insist  on  any  special  matter  in  his  answer, 
and  have  the  same  benelit  thereof  as  if  he 
had  pleaded  the  same,  or  demurred  to  the 


bill.  Rule  14,  Chancery  Practice,  Mass. 
So  in  Maine,  the  defendant  may  have  the 
benefit  of  a  plea  by  inserting  its  substance 
in  his  answer.  Rule  6,  Chancery  Practice ; 
see  39th  Equity  Rule  of  the  United  States 
Courts;  ante,  pp. 589, 690,  note;  Hartshorn 
V.  Eames,  31  Maine,  97;  Smith  v.  Kellev, 
56  Maine,  64,  65. 

8  Ante,  p.  584. 

i  Ante,  p.  610. 

6  See  Bolton  v.  Gardner,  3  Paige,  273. 

6  See  Spofibrd  v.  Manning,  6  Paige,  383 ; 
Clark  «.  Phelps,  6  John.  Ch.  214;  Miller 
».  Furse,  1  Bailey  Eq.  187;  H.  K.  Chase's 
Case,  1  Bland,  217;  Souzer  v.  De  Meyer,  2 
Paige,  574 ;  Robertson  v.  Bingley,  1  M'Cord 
Ch.  352;  Rule  10  of  the  Reg.  of  Prac. 
in  Chanc.  in  Mass. ;  and  23d  Equity  Rule 
of  the  United  States  Courts. 

■?  Bolton  V.  Gardner,  3  Paige,  273;  H.  K. 
Chase's  Case,  1  Bland,  217 ;  Souzer  «.  Ue 
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c.  xvin. 

' Y ■• 

but  rule  since 
lelaxed. 


Where  now 
applicable. 


Title. 


if  a  disclaimer  and  answer  are  inconsistent  the  matter  will  be  taken 
most  strongly  against  the  defendant  upon  the  disclaimer."  ^ 

The  strict  application  of  these  principles  has,  as  we  have  seen, 
been  relaxed ;  and  now,  no  demurrer  or  plea  will  be  held  bad  and 
overruled  on  argument,  only  because  such  "demurrer  or  plea  does 
not  cover  so  much  of  the  bill  as  it  might  by  law  have  extended  to, 
or  only  because  the  answer  of  the  defendant  extends  to  some  part 
of  the  same  matter  as  i«  covered  by  such  demurrer  or  plea.^ 

In  all  cases  not  coming  strictly  within  these  rules,  the  principles 
above  quoted  from  Lord  Redesdale  still  apply ;  and,  in  addition 
thereto,  it  is  to  be  remarked  that,  where  a  defendant  adopts  this 
mode  of  defence,  not  only  should  each  defence  in  words  be  appli- 
cable to  the  distinct  part  of  the  bill  to  which  it  professes  to  apply, 
but  that  it  should  also,  in.  substance,  relate  peculiarly  to  that  part  of 
the  bill  which  it  professes  to  cover ;  so  that  a  defence  in  words  appli- 
cable to  part  of  a  bill  only,  but  in  reality  applicable  to  the  whole  bill, 
is  not  good,  and  cannot  stand,  in  conjunction  with  another  distinct  ' 
defence  applicable  and  applied  to  another  distinct  part  of  the  bill.' 
Where,  therefore,  a  defendant,  put  in  a  joint  demurrer  and  plea, 
each  of  which  went  to  the  whole  bill,  the  demurrer  was  overruled ;  * 
and  where  a  defendant,  as  to  part  of  a  bill,  put  in  a  plea  that  there 
was  no  outstanding  term,  and  a  demurrer  as  to  the  rest  on  the 
ground  that  the  plaintiff  had  no  title,  Loi'd  Langdale  M.  R., 
although  he  held  the  plea  to  be  good,  was  of  opinion  that  the  de- 
murrer being  applicable  to  the  whole  bill,  and  consequently  to  that 
part  of  it  which  was  covered  by  the  plea,  was  bad.^ 

When  a  demurrer  is  to  part  only  of  the  bill,  and  is  accompanied 
by  an  answer  or  other  defence  to  the  remainder,  it  should  be  en- 
titled "  The  demurrer  of  A.  B .,  the  above-named  defendant,  to 
part  of  the  bUl,  and  the  answer  of  the  said  defendant  to  the  re- 
mainder of  the  bill  of  complaint  of  the  above-named  plaintiff."  ^  The 
same  rule  is  apphcable  to  cases  where  the  defence  is  partly  by  plea, 
and  partly  by  answer ;  except  in  those  cases  where  the  answer  is 


Meyer,  2  Paige,  574 ;  Ferguson  u.  O'Harra, 
1  Peters  C.  C.  493  ;  Leaycrafts.  Dempsey, 
4  Paige,  124;  Stearns  «.  Page,  1  Story,  204. 
In  Maine,  "  demurrers,  pleas,  and  answers 
will  be  decided  on  tlieir  own  merits,  and 
one  will  not  be  regarded  as  overruling  an- 
other." Kule  6  of  Chancery  Practice,  37 
Maine,  683. 

By  the  rules  in  Chancery  cases  in  Maine, 
defendants  may  severally  demur  and  an- 
swer to  the  merits  of  the  bill  at  the  same 
time.  Smith  v.  Kelley,  66  Maine,  64,  65. 
In  this  case  the  defendants  each  put  in  a 
demurrer,  and  at  the  same  time  answered 
to  the  whole  bill,  and  the  demurrers  were 
sustained.  See  also  Hartshorn  «.  Eames, 
31  Maine,  97. 


1  Ld.  Eed.  319. 

2  Ord.  XIV.  8,  9 ;  amie,  pp.  584, 585,  617. 
These  orders  have  been  adopted  in  the  36th 
and  37th  Equity  Eules  of  the  Supreme 
Court  of  the  United  States,  January  Term, 
1842. 

8  Crouch  V.  Hiokin,  1  Keen,  385,  889. 

^  Lowndes  v.  Garnett  and  Moseley  Gold 
Mining  Company,  2  J.  &  H.  282;  8  Jur.  N. 
S.  694;  see  also  Mansell  v.  Feeney,  2  J.  & 
H.  313. 

s  -Crouch  V.  Hickin,  iM  sup.  His  Lord- 
ship, however,  allowed  a  demurrer  ore  ie~ 
was,  for  want  of  equity,  to  that  part  of  the 
bill  which  was  not  covered  hy  the  plea. 

s  Tomliuson  v.  Swinnerton,  1  Keen,  9 
18;  Braithwaite's  Pr.  43. 
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in  support  of  the  plea;  for  then,  the  plea  and  answer  form  but  one 
defence,  and  the  title  is  properly  "  The  Plea  and  Answer."  ^ 

Where  a  defence  of  this  nature  has  been  put  in,  the  first  thing 
is  to  dispose  of  the  deriiurrer,  and  also  of  the  plea,  if  there  is  one 
(unless  it  is  intended  to  admit  that  it  is  a  valid  defence,  if  true), 
and  for  this  purpose,  the  demurrer  and  plea  must  be  set  down  for 
argument  in  the  usual  way.^  The  plaintiff  must,  however,  be  care- 
fol  not  to  amend  his  bill,  or  except  to  the  answer  for  insufiiciency, 
before  the  demurrer  and  plea  have  been  disposed  of:  otherwise, 
they  will  be  held  sufficient.' 

If,  upon  the  argument,  the  demurrer  and  plea  are,  or  either  of 
them  is,  overruled,  the  plaintiff  jiay  deliver  exceptions  for  insuffi- 
ciency, extending  not  only  to  the  answer,  but  to  the  parts  of  the 
bUl  which  were  intended  to  be  covered  by  the  demurrer  and  plea ; 
but  if  the  demurrer  and  plea  are,  or  either  of  them  is,  allowed,  the 
exceptions  must  not  extend  to  the  parts  of  the  bill  covered  by 
them.*  The  proper  course  to  be  pursued,  where  a  partial  demur- 
,  rer  has  been  allowed  to  a  bill,  appears  to  be,  to  amend  the  bill, 
either  by  striking  out  the  part  demurred  to,  or  by  making  such 
alteration  in  the  bill  as  will  obviate  the  ground  of  demurrer. 
Thus,  after  a  partial  demurrer,  ore  tenus,  for  want  of  parties,  has 
been  allowed,  the  bill  may  be  amended  by  adding  the  neces- 
sary parties,  or  stating  them  to  be  out  of  the  jurisdiction  of  the 
Court ;  and  it  seems  that  such  an  amendment  will  not  preclude 
the  plaintiff  from  excepting  to  the  answer  to  those  parts  of  the 
biU  which  are  not  covered  by  the  demurrer.^ 

After  a  plea  has  been  allowed,  no  amendment  of  the  bill  can  be 
made  without  a  special  order  of  the  Court ;  and  in  applying  for 
such  order,  the  plaintiff  must  specify  the  amendments  he  intends 
to  make.°  After  the  allowance  of  the  plea,  the  plaintiff  must  reply 
to  the  plea  as  well  as  to  the  answer,  and  proceed  with  the  case  in 
the  usual  manner. 


l^mte, p.  682.  Ifan  answeroommences 
as  an  answer  to  the  whole  bill,  it  overrules 
a  plea  or  demurrer  to  any  particular  part 
of  the  bill,  although  such  part  is  not  in  fact 
answered.  Leaycraft  v.  Dempsey,  4  Paige, 
124;  Summers  v.  l(Iurray,  2  Edw.  Ch.  205. 

2  Ante,  pp.  594,  693. 

s  Ante,  pp.  594,  691,  760. 

i  Ante,  p.  760. 


c.  xvm. 

• V 

Of  setting 
down  de- 
murrer and 
plea. 


Exceptions  to 
answer,  after 
demurrer  or 
plea  oveiv 
ruled, 


or  allowed. 

Amendment 

of  bill,  after 

partial 

demurrer 

allowed. 


After  plea 
allowed, 
application 
to  amend  is 
special. 

Replication, 
after  plea 
allowed. 


6  Taylor  v.  Bailey,  3  M.  &  C.  677,  683; 
3  Jur.  308;  Foster  ».  Fisher,  4  Law  J.,  N. 
S.  237,  M.  R-.  In  Osborne  «.  Jullion,  3 
Drew.  596,  609,  the  Court,  on  allowing  a 
demurrer,  refused  leave  to  amend  the  bill. 

6  Ante,  pp.  419,  699;  Taylor  «.  Shaw,  2 
S.  &  S.  12  ;  Neck  v.  Gains,  1  De  G.  &  S. 
223;  llJur.  763. 


CHAPTER  XIX.     ■ 

DISMISSING  BILLS,  OTHERWISE   THAN  AT   THE    HEARING, 
AND    STAYING    PROCEEDINGS. 

SECTioiir  I. —  Generally. 


Before 
appeaiance, 
plaintiff  may 
dismiss  bill, 
without  costs, 
on  motion  or 
petition  of 
course. 


After  appear- 
ance, plamtiff 
may,  m  like 
manner  dis- 
miss bill  on 
payment  of 
costs,  or  by 
consent 
without; 


unless  the 
defendant  has 
obtained  a 
right  against 
the  plamtiff. 


Before  a  defendant  has  appeared  to  the  hill,  the  plaintiff  may 
dismiss  the  biU,  as  against  him,  without  costs :  on  an  order  to  be 
obtained  upon  motion  of  course,  or  upon  petition  of  course,  at  the 
Rolls.-'  Where,  however,  such  an  order  was  obtained  in  breach  ' 
of  faith  of  a  compromise  entered  into  with  the  defendant,  it  was 
discharged  with  costs.^ 

After  appearance,  and  before  decree,  the  plaintiff  may,  generally, 
obtain  an  order  to  dismiss  the  bill,  but  only  upon  payment  of 
costs : '  unless  the  parties  against  whom  it  is  dismissed  consent  to 
its  being  dismissed  without  costs.*  The  order  may  be  obtained 
either  on  petition  of  course  or  motion,^  and  if  the  defendant's 
consent  is  required,  it  is  signified  by  the  appearance  of  counsel  on 
his  behalf  on  the  motion,  or  by  his  soUcitor  subscribing  his  con- 
sent to  the  prayer  of  the  petition.  The  application  is  usually 
made  by  petition."  Where,  however,  there  has  been  any  proceed^ 
ing  in  the  cause  which  has  given  the  defendant  a  right  against  the 
plaintiff,  the  plaintiff  cannot  dismiss  his  bill  as  of  course ;  thus, 
where  a  general  demurrer  had  been  overruled  on  argument.  Lord 
Cottenham  was  of  opinion  that  the  plaintiff  could  not  dismiss  his 
biU  as  of  course :  the  defendant  having  a  right  to  appeal  against 


1  Thompson  v.  Thompson,  7  Beav.  350; 
Wyatt's  Pr.  60,  61;  Braithwaite's  Pr.  566. 
For  form  of  order,  see  Seton,  1277,  No.  1 ; 
and  for  forms  of  motion  paper  and  petition, 
see  To).  III. 

2  Belts  W.Barton,  3  Jur.  N.S.  154,V.C.  W. 
^  The  plaintiff  cannot  dismiss  his  bill,  as 

to  part  of  the  relief  prayed,  and  proceed 
with  the  residue ;  he  must  apply  to  amend. 
The  Camden  &  Ambov  E.K.  (3o.  v.  Stew- 
art, 4  C.  E.  Green  (N.  J.),  69;  see  New 
Jersey  Rule  in  Chancer)-,  94. 

*  Dixon  ®.  Parks,  1  Ves.  J.  402 ;  Wyatt's 
Pr.  61 ;  Braithwaite's  Pr.  566.  These  rules 
also  apply  where  the  plaintiff  is  suing  on 


behalf  of  himself  and  others.  Handford  v. 
Storie,  2  S.  &  S.  196,  198;  Armstrong*. 
Storer,  9  Beav.  277,  281 ;  ante,  p.  239,  240. 
But  a  bill  will  not  be  dismissed  "  without 
prejudice,"  when  the  plaintiff  has  had 
ample  opportunity  to  hunt  up  his  testi- 
mony, and  prepare  his  case  on  the  merits. 
Rumbly  v.  Stainton.  24  Ala.  712;  see 
Rochester  v.  Lee,  1  M'N.  &  G.  467,469, 470. 

5  But  a  bill  will  not  be  dismissed  upon  a 
mere  suggestion.  Wiswell  v.  Starr,  60 
Maine,  381,  384. 

6  For  form  of  order,  see  Seton,  1277, 
Nos.  1,  2 ;  and  for  forms  of  motion  paper 
and  petition,  see  Vol.  III. 
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the  order  overruling  the  demurrer :  which  right  he  ought  not  to 
be  deprived  of,  on  an  ex  parte  application.^ 

It  seems  once  to  have  been  the  privilege  of  the  plaintiif  to  dismiss 
his  bill,  when  the  defendant  had  answered,  upon  payment  of  20«. 
costs ; "  but  that  rule  was  altered ;  °  and  the  Statute  of  Anne  has 
since  enacted,*  that,  upon  the  plaintiflf 's  dismissing  his  own  bill,  or 
the  defendant's  dismissing  the  same  for  want  of  prosecution,  the 
plaintiff  in  such  suit  shall  pay  to  the  defendant  or  defendants  his 
or  their  full  costs,  to  be  taxed  by  the  Master.'  It  seems,  formerly, 
to  have  been  considered,  that  the  Court  had  no  power  to  make  an 
order,  on  the  application  of  the  plaintiff,  dismissing  the  bill  with- 
out costs,  except  upon  the  defendant's  consent  actually  given  in 
Court.*  It  has  now,  however,  ibeen  decided,  that  the  Court  has 
power  to  make  such  an  order  in  a  proper  case ;  and  such  orders 
have  been  made :  where  the  defendant  surrendered  a  lease,  to 
obtain  an  assignment  of  which  the  bill  was  filed,  and  absconded : ' 
where  the  bill  was  filed  under  a  mistake,  under  which  both  plain- 
tiffs and  defendants  were  at  the  time :  ^  where  the  defendants  had 
assigned  their  interests  to  co-defendants,  after  the  bill  was  filed, 
and  had  joined  in  an  answer  with  such  other  defendants  and  dis- 
claimed:' where  the  suit  was  rendered  nugatory  by  the  subse- 
quent passing  of  an  Act  of  Parliament,  or  by  the  reversal  of  a 
case  on  the  authority  of  which  the  bill  was  filed,  or  by  any  subse- 
quent matter :  i"  and  where  the  plaintiff  had  been  misled  by  the 
act  of  the  Court." 

The  application  to  dismiss,  in  these  cases,  is  usually  made  by 
special  motion,  of  which  notice  must  be  served  on  the  defendants, 
or  such  of  them  as  are  affected  by  the  motion.^^ 

1  Cooper  V.  Lewis,  2  Phil  178,  181;  and 
see  Ainslie  v.  Sims,  17  Beav.  174;  see  also 
Booth  V.  Leycester,  1  K<"eii,  247,  255, 
where  a  bill  and  cross-bill  had  been  set 
down  to  be  heard  together. 

2  Gilb.  For.  Rom.  110;  2  Atk.  288., 
8  Anon.,  1  Vern.  116;  Anon.,  ib.  334. 
4  4  &  5  Anne,  c.  16,  §  23. 
6  The  plaintiff  seems  to  have  been  liable, 

notwithstanding  the  statute,  to  the  pay- 
ment of  only  40s.  costs  where  the  cause 
was  set  down  and  dismissed  on  bill  and  an- 
swer; see  Newsham  v.  Gray,  2  Atk.  288; 
but  by  Genend  Order  of  27th  April,  1748, 
ib.  289 ;  Sand.  Ord.  628,  it  is  provided,  that, 
in  such  a  case,  the  Court  may  dismiss  the 
bill,  either  with  40s.  costs,  nr  with  taxed 
costs,  or  without  costs.  This  Order  ap- 
pears, in  this  respect,  to  be  abrogated  by 
the  Cons.  Ord. 

6  Dixon  V  Parks,  1  Ves.  .T.  402;  Anon., 
ii.  140 ;  Fidelle  v.  Evans,  1  Bro.  C.  C.  267 ; 
1  Cox,  27;  Fisher  ».  Quick,  1  Stockt.  (N. 
J.)  312, 

7  Knox  1).  Brown,  2  Bro.  C.  C.  186;  1 
Cox,  359 ;  and  see  Goodday  i).  Sleigh,  1  Jur. 


C.  XIX.  §  1. 


Costs  payable 
by  plaintiff, 


N.  S.  201;   3  W.  E.-87,  V.  C  S.;   Wright 
V.  Barlow,  5  De  G.  &  S.  43;  15  .)ur.  1149. 

8  Broughtou  V.  Lashmar,  5  M.  &  C.  136, 
144. 

9  Hawkins  v.  Gardiner,  17  Jur.  780,  V. 
C.  S. 

w  Sutton  Harbour  Company  v.  Kitchens, 
15  Beav.  161;  1  De  G.,  M.  &  G.  161,  169; 
and  see  ib  16  Beav.  381 ;  Robinson  v.  Ko- 
sher, 1  Y.  &  C.  C.  C.  7,  12;  5  Jur.  1006; 
but  see  South  Staffordshire  Eailwav  Com- 
pany D.  Hidl,  16  Jur.  160,  V.  C.  K. ;  Lanca- 
shire and  Yorkshire  Railway  Company 
V.  Evans,  14  Beav.  529  ;  Ventilation  anJi 
Sanitary  Improvement  Company  v.  Edel- 
ston,  11  W.  K.  613,  V.  C.  S.;  Elsey  v.  Ad- 
ams, 10  Jur.  N.  S.  459;  12  VV.  E.  686, 
L.  JJ.;  2  De  G.,  J.  &  S.  147;  Riley  i). 
Croydon,  10  Jur.  N.  S.  1251;  13  W.  R.  223, 
V.  O.K. 

11'  Lister  w.  Leather,  1  De  G.  &  J.  361 ;  3 
Jur.  N.  S.  848.  But  not  where  the  object 
of  the  suit  has  been  defeated  bj'  the  plain- 
tiff's own  act  or  procurement.  Hammers- 
ley  V.  Barker,  2  Paige,  372. . 
12   For  form  of  notice,  see  Vol.  III. 
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suit. 
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dismiss. 


Plaintiff  may 
ai)ply  to  dis- 
miss bill,  at 
any  time  be- 
fore decree. 


Where,  however,  the  matters  in  dispute  have  been  disposed  of 
by  an  independent  proceeding,  but  the  bill  has  been  dismissed  for 
want  of  prosecution,  with  costs,  as  against  some  of  the  defendants, 
the  plaintiff  can  no  longer  move  to  dismiss  it,  as  against  the 
others, .  without  costs :  the  Court  not  being  able  to  adjudicate  as 
to  the  costs,  in  the  absence  of  the  dismissed  parties,  who  might  be 
prejudiced  by  the  other  defendants  being  entitled  to  add  their 
costs  to  their  securities,  or  otherwise.  In  such  a  case,  the  biU  can 
only  be  dismissed  with  costs.'' 

Where  the  plaintiff  moved  to  dismiss  the  bill  with  costs  against 
some  of  the  defendants  who  had  disclaimed,  without  prejudice  to 
the  question  by  whom  the  costs  should  ultimately  be  borne,  it  was 
held  by  Sir  James  Wigram  V.  C.  that  the  order  might  be  made 
without  serving  the  other  defendants,  as  they  could  not  be  preju- 
diced ;  ^  but  Sir  J.  L.  Knight  Bruce  V.  C.  refused  to  make .  such 
an  order,  unless  the  other  defendants  were  served.' 

Where  the  plaintiff  has  been  admitted  ito  sue  in  forma  pauperis, 
he  may  move  to  dismiss  his  bill  without  costs  :  except  in  cases  in 
which  his  admission  in  forma  pauperis  has  taken  place  subse- 
qently  to  the  filing  of  the  bill ;  *  but  the  motion  must  not  be  made 
exparte.^ 

The  course  of  proceeding  to  obtain  the  dismissal  of  the  bill  by 
a  plaintiff  who  disavows  the  suit,  has  been  before  pointed  out.' 
Where  the  "feuit  is  not  disavowed,  one  co-plaintiff  may,  with  the 
consent  of  the  defendant,  dismiss  a  bill  with  costs,  so  far  as  con- 
cerns himself,  if  it  will  not  in  any  way  injure  the  other  plaintiffs : 
otherwise,  the  Court  will  refuse  the  order,  unless  upon  terms  so 
framed  as  to  protect  the  other  plaintiffs  in  the  suit  from  injury.' 
The  mere  circumstance  that  the  rights  of  the  plaintiff  applying  to 
be  dismissed  are  concurrent  with  those  of  the  plaintiffs  who  re- 
main, will  not  be  a  sufficient  reason  for  refusing  the  application : 
since  any  defect  which  his  withdrawal  may  make  in  the  record 
may  be  supplied  by  making  him  a  defendant,  by  amendment.* 

A  plaintiff  may,  in  general,  obtain  an  order  to  dismiss  his  own 
bill,  with  costs,  as  a  matter  of  course,  at  any  time  before  decree, 


1  Troward  ».  Attwood,  27  Beav.  85. 

2  Baily  «.  Lambert,  5  Hare,  178;  10  Jur. 
109;  and  see  Collis  V.  Collis,  14  L.  J.  Ch. 
66,  V.  C.  K.  B.;  Styles  «.  Shipton,  3  Eq. 
Eep.  224,  V.  C.  W.  Si^nilar  orders  made 
on  ex  parte  motion  in  Clements  v.  Clifford, 
11  Jur.  N.  S.  851;  14  W.  K.  22,  V.  (5.  K.; 
Berndston  v.  Churchill,  1  W.  N.  8,  V. 
C.  W. 

3  Wigginon  v.  Pateman,  12  Jur.  89.  • 
<  Ante,  p.  42. 

*  Ibid. ;  Parkinson  v.  Hanbury,  4  De  6-, 
M.  &  G.  508 ;  and  see  Wilkinson  ».  Bel- 
sher,  2  Bro.  C.  C.  272.  Where  an  executor 
or  administrator  has  commenced  a  wrong 


suit  by  mistake,  or  has  ascertained  that  it 
would  be  useless  to  proceed,  in  consequence 
of  fids  subsequently  discovered,  he  will  be 
permitted  to  discontinue  without  payment 
of  costs.  Arnoux  v.  Steinbrenner,  1  Paige, 
82. 
«  Ante,  p.  307. 

7  Holkirk  v.  Holkirk,  4  Mad.  50;  Win- 
throp  i>.  Murray,  7  Hare,  152 ;  13  Jur.  955 ; 
and  see  ante,  p.  309;  but  see  Langdale 
1).  Langdale,  13  Ves.  167 ;  see  Muldrow  v. 
Du  Bose,  2  Hill  Ch.  375,  377;  Bank  v. 
Rose,  1  Rich.  Ch.  292. 

8  Holkirk  v.  Holkirk,  iM  sup. 
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and  notwithstanding  a  pending  motion  which  has  been  ordered  to 
stand  over.i  Thus,  in  Curtis  v.  Lloyd^  after  the  cause  had  been 
called  on  for  hearing,  and  had  stood  over  at  the  request  of  counsel, 
the  plaintiif  obtained,  as  of  course,  an  order  to  dismiss  his  bill  with 
costs;  the  defendant  afterwards  objected  to  this  course;  but  Lord 
Cottenham  held,  that  the  plaintiff  was  entitled  to  the  order :  ob- 
serving, that  he  could  not  see  why  a  plaintiff  should  be  in  a  worse 
situation,  because  he  informs  the  Court  that  he  does  nbt  intend  to 
proceed  with  the  hearing  of  his  cause,  than  if  he  made  default. 

I^  however,  the  plaintiff,  after  the  cause  is  set  down  to  be  heard, 
causes  the  bill  to  be  dismissed  on  his  own  application,  such  dis- 
missal is,  unless  the  Court  otherwise-  directs,  equivalent  to  a  dis- 
missal on  the  merits,  and  may  be  f  leaded  ia  bar  to  another  suit  for 
the  same  matter.' 

After  a  decree,  or  decretal  order,*  however,  the  Court  will  not 
suffer  a  plaintiff  to  dismiss  his  own  bill,  unless  upon  consent :  for 
all  parties  are  interested  in  a  decree,  and  any  party  may  take  such 
steps  as  he  may  be  advised  to  have  the  effect  of  it.^  The  proper 
form  of  order  after  decree  is  not  to  dismiss  the  bill,  but  to  stay  all 
further  proceedings.^  If,  however,  the  decree  merely  directs  accounts 
and  inquiries,'  in  order  to  enable  the  Court  to  determine  what  is 
to-be  done,  the  bill  may  be  dismissed.^  And  where,  upon  the 
hearing  of  the  cause,  the  Court  has  merely  directed  an  issue,  the 
plaintiff  may,  before  trial  of  the  issue,  obtain  an  order  to  dismiss 
the  bill  with  costs :  because  the  directing  of  an  issue  is  only  to 
satisfy  the  conscience  of  the  Court,  prefatory  to  its  giving  judg- 
ment.   If,  however,  the  issue  has  been  tried,  and  determined  in 
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1  Markwick  v.  Pawson,  33  L.  J.  Ch.  703 ; 
4  N.  R.  528,  \.  JJ.  It  is  a  matter  of  course 
to  permit  the  plaintiff  to  dismiss  the  bill  at 
any  time  before  decree,  upon  payment  of 
costs,  but  the  order  for  such  leave  is  con- 
ditional, and  the  suit  not  absolutely  dis- 
continued so  as  to  authorize  the  filing  a 
new  bill,  till  the  costs  of  the  first  suit  are 
paid.  Cummins  «.  Bennett,  8  Paige,  79; 
see  Thomas  v.  Thomas,  3  Litt.  9;  Bassard 
V.  Lester,  2  M'Cord  Ch.  421;  Smith  v. 
Smith,  2  Blackf.  232;  Simpson  v.  Brew- 
ster, 9  Paige,  245;  Elderkin  v.  Fitch,  2 
Carter  (Ind.),  90;  Mason  i).  York  &  Cum- 
berland R.R.  Co.,  52  Maine,  82, 107.  After 
a  voluntary  dismissal  of  a  bill  by  the 
plaintiff,  he  will  not  be  allowed  to  rein- 
state it.  Orphan  Asj'Ium  u.  McCartee,  1 
Hopk.  372.  In  New  Jersey,  by  Rule 
of  Chancery,  when  a  replication  has  been 
filed,  and  the  taking  of  proofs  begun 
by  either  party,  the  plaintiff  shall  not  be 
allowed  to  dismiss  his  bill,  except  upon 
special  motion  and  notice  to  the  defendants. 
Rule  94;  2  McCarter,  B33. 

2  4M.  &  0.  194;  2  Jur.  1058. 

3  Ord.  XXIII.  13. 

*  Post,  806;  Anon.,  11  Ves.  169;  Biscoe 
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v.  Brett,  2  V.  &  B.  377 ;  Blucks.  Colnaghi, 
9  Sim.  411 ;  Collins  u.  Greaves,  5  Hare,  596 ; 
Gregorys.  Spencer,  11  Beav.  143. 

6  Guilbert  v.  Hawles,  1  Cha.'Ca.  40; 
Carrington  «.  Holly,  1  Dick.  280. 

8  Egg  y.  Devey,  11  Beav.  221 ;  see  also 
Lashley  v.  Hogg,  11  Ves.  602;  Bluok  v. 
Colnaghi,  9  Sim.  411;  Handfords.  Storie, 
2  S.  &  S.  196,  198. 

'  Barton  v.  Barton,  3  K.  &  J.  512 ;  8  Jur. 
N.  S.  808. 

8  Anon.,  11  Ves.  169;  Barton  v.  Barton, 
«6i  swp.;  and  see  post,  pp.  810,  811;  see 
Clarkson  v.  Scrogins,  2  Monr.  52.  After 
an  order  to  account,  and  report  made,  the 
plaintiff  cannot  dismiss  on  payment  of 
costs.  Bethia  v.  M'Kny,  Cheves  Ch.  Ca. 
93;  see  also  Hall  v.  McPherson,  3  Bland, 
629;  but  see  Bassard  v.  Lester,  2  M'Cord 
Ch.  421.  A  bill  by  trustees  to  marshal  as- 
sets and  call  in  creditors,  after  a  decree 
made  directing  money  to  be  paid,  and 
creditors'  claims  established,  will  not  be 
dismissed  at  the  instance  of  one  of  the 
plaintiffs,  his  co-plaintiff  and  the  creditors 
objecting.  Muldrow  v.  Du  Bose,  2  Hill  Ch. 
376,  377  ;  see  Jones  u.  Lansing,  7  Paige, 
583. 
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favor  of  the  defendant,  the  plaintiff  cannot  move  to  dismiss :  be- 
cause the  defendant  may  have  it  set  dowii  on  the  Equity  reserved, 
in  order  to  obtain  a  formal  dismissal  of  the  bill,  so  as  to  enrol  it  as 
a  final  judgment,  and  thereby  make  it  pleadable.* 

After  a  decree  has  been  made  of  such  a  kind  that  other  persons, 
besides  the  parties  on  the  record,  are  interested  in  the  prosecution 
of  it,  neither  the  plaintiff  nor  defendant,  on  the  consent  of  the 
other,  can  obtain  an  order  for  the  dismissal  of  the  bill.^  Thus, 
where  a  plaintiff  sues  on  behalf  of  himself  and  all  other  persons 
of  the  same  class :  although  he  acts  upon  his  own  mere  motion, 
and  retains  the  absolute  dominion  of  the  suit  until  the  decree,  and 
may  dismiss  the  bill  at  his  pleasure,  yet,  after  a  decree,  he  cannot 
by  his  conduct  deprive  other  persons  of  the  same  class  of  the  bene- 
fit of  the  decree,  if  they  think  fit  to  prosecute  it.  "  The  reason  of 
the  distinction  is,  that,  before  decree,  no  other  person  of  the  class 
is  bound  to  rely  upon  the  diligence  of  him  who  has  first  instituted 
his  suit,  but  may  file  a  bill  of  his  own ;  and  that,  after  a  decree,  no 
second  suit  is  permitted." " 

Where  a  defendant  submits  to  the  whole  demand  of  the  plain- 
tiff, and  to  pay  the  costs,  he  has  a  right  to  apply  to  the  Court  to 
dismiss  the  bill,  or  stay  all  further  proceedings.^  The  application 
is  usually  made  on  motion,  of  which  notice  must  be  given.^  The 
Court  will  not,  on  such  an  application,  go  into  the  merits  of  the 
case  ;  but  will  only  consider  the  conduct  of  the  parties  in  conduct- 
ing the  cause.  It  will  not,  therefore,  entertain  such  an  application, 
unless  the  defendant  submits  to  pay  the  costs,  as  well  as  comply 
with  all  the  plaintiff's  demands  :  °  though  it  has,  in  some  oases,  de- 
termined the  question  whether  particular  costs,  incurred  in  pro- 
ceedings collateral  to  the  suit,  are  to  be  paid  by  the  defendant.'^ 
The  costs  of  suit  which  the  defendant  must  submit  to  pay,  include 
the  costs  of  co-defendants,  for  which  the  plaintiff  is  Uable.' 

Where  there  are  several  defendants,  and  the  plaintiff  claims  only 
part  of  the  relief  against  one  defendant,  that  defendant  may  apply, 
by  special  motion,  to  stay  all  further  proceedings,  on  satisfying  the 

den  «.  Kynaston,  2  Beav.  204,  206  ;  Field 
V.  Kobinson,  7  Beav.  66;  HennetB.  Luard, 
12  Beav.  479 ;  Damer  v.  Lord  Portarling- 
ton,  2  Phil.  30,  35;  1  C.  P.  Coop.  t.  Cott. 
229,  234;  10  Jur.  673;  Manton  v.  Eoe,  14 
Sim.  3B3 ;  Paynter  v.  Carew,  Kay  Ap.  36 ; 
18  Jur.  417 ;  Orton  v.  Bainbrigge,  22  L.  J. 
Ch.  979;  1  W.  R.  487,  M.  R. 

5  For  form  of  notice,  see  Vol.  III. 

6  Wallis  V.  Wallis,  4  Drew.  45S ;  Hennet 
V.  Luard,  vii  sup. ;  see,  however,  Holden 
V.  Kynaston,  ubi  sup. 

7  Penny  v.  Beavan,  7  Hare,  183 ;  12  Jur. 
936. 

8  Pemberton  v.  Topham,  and  Paynter  v. 
Carew,  ubi  mp. 


1  Carrington  v.  Holly,  1  Dick.  280. 

2  Updilte  V.  Doyle,  7  E.  I.  446,  462. 
8  Handford  v.  'Storie,  2  S.  &  S.  196, 

198;  York  v.  White,  10  Jur.  168,  M.  E., 
ante,  p.  239;  and  see  post,  p.  795;  Up- 
dike II.  Doyle,  7  R.  I.  446,  462;  Collins 
V.  Taylor,  3  Green  Ch.  163;  William- 
son J).  Wilson,  1  Bland,  418  ;  Waring 
V.  Robinson,  Hoff.  Ch.  524,  529,  530 ; 
Muldrow  V.  Da  Boae,  2  Hill  Ch.  375,  377; 
Jones  «.  Lansing,  7  Paige,  583;  Shewenv. 
Vanderhorst,  2  E.  &  M.  75 ;  Atlas  Bank  «. 
NahantBank,  23  Pick.  4.80 ;  Mass.  St.  1862, 
c.  218,  §  8;  anie,  p.  239,  and 'Cases  in  note. 
*  Per  Lord  Langdale  in  Sivell  v.  Abra- 
ham, 8  Beav.  699 ;  see  also  Pemberton  v. 
Tqpham,  1  Beav.  316;  2  Jur.  1009;  Hoi- 
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whole  demand  made  against  him,  and  paying  the  plaintiff's  costs 
incurred  up  to  the  time  of  making  the  application.^ 

In  a  foreclosure  or  redemption  suit,  the  hill  may  he  dismissed  on 
the  special  motion  of  a  subsequent  incumbrancer,  as  against  all  the 
defendants  except  himself,  on  his  paying  into  Court,  by  a  specified 
day,  a  sum  sufficient  to  cover  the  mortgage  debt  and  interest,  and 
the  costs  of  the  plaintiff  and  other  defendants.^  Where  discovery 
is  sought  from  the  defendant,  the  plaintiff  is  entitled  to  continue 
his  suit  for  that  purpose  ;  and  an  application  by  the  defendant  be- 
fore answer  to  stay  proceedings,  upon  his  submission  to  the  plain- 
tiff's demand  and  payment  of  the  costs  of  the  suit,  is  premature, 
and  will  not  be  entertained.'  , 

The  defendant  may  also,  by  submitting  to  pay  the  plaintiff's  de- 
mands, and  his  costs  of  the  suit,  obtain  an  order  to  stay  the  pro- 
ceedings, under  a  decree  in  which  other  persons  are  interested,  as 
well  as  the  parties  to  the  suit ;  but,  in  such  a  case,  any  one  of  the 
persons  so  interested  may  subsequently,  on  special  motion  or  sum- 
mons,* with  notice  to  the  parties  to  the  cause,  obtain  an  order  that 
the  applicant  may  have  either  the  conduct  of  the  cause,  or  Uberty 
to  carry  on  the  proceedings  under  the  decree,  or  the  prosecution 
of  particular  accounts  or  inquiries.^ 

Orders  to  stay  proceedings,  on  the  ground  that  the  defendant 
has  submitted  to  the  plaintiff's  demands,  have  also  been  made  on 
the  appUcation  of  the  plaintiff,  hostilely  to  the  defendant ;  ^  but  it 
seems  that  the  defendant  has  a  right  to  have  the  cause  brought  to 
a  hearing,  for  the  purpose  of  determining  the  question  of  costs ; 
and  that  such  an  application  by  the  plaintiff  can,  therefore,  only  be 
made  by  consent.'  Where  the  question  in  dispute  has  been  settled 
by  compromise  out  of  Court,  without  providing  for  the  costs,  the 
Court  will  not  determine  the  question  of  costs,  either  on  motion  or 
at  the  hearing.* 


c.  xrx.  §  1. 
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Staying  class 
suit,  after 
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1  Sawj'er  v.  Mills,  1  M'N.  &  G.  390, 395 ; 
13  Jur.  1061 ;  see  also  Holden  v.  Kynaston, 
ubi  sup.  For  form  of  notice  of  motion,  see 
Vol.  m. 

2  Jones  V.  Tinney,  Kay  Ap.  46;  Chal- 
lie  V.  Gwynne,  Hi.  46,  where  the  forms  of 
the  orders  are  given  ;  see  also  Paynter  v. 
Carew,  ib.  36;  18  Jur.  417;  and  Paine  v. 
Edwards,  8  Jur.  N.  S.  1200,  1202;  10  W. 
E.  709,  v.  C.  S.,  where  the  motion  was 
refused,  the  priorities  being  in  dispute; 
Wainwrighti).  Sewell,  11  W.E.  560,  V.G. 
S.    For  forms  of  notice,  see  Vol.  III. 

8  Stevens  v.  Brett,  12  W.  R.  572,V.  C.  W . 

*  15  &  16  Vic.  c.  80,  §  26.  For  forms  of 
notice  of  motion  and  summons,  see  Vol.  III. 

6  See  Salter  «.  Tildesley,  13  W.  E.  876, 
M.  E. ;  see  also  ante,  pp.  239,  240,  794. 

6  Nichols  V.  Elford,  5  Jur.  N.  S.  264,  V. 
C.  W. ;  North  v.  Great  Western  Eailway 
Co.,  2'  Gifif.  64;  6  Jur.  N.  S.  244;  Thomp- 


son V.  Knight,   7  Jur.  N.  S.  704;  9  W. 
E.  780,  V.  C.  W.;  Broolisbank  v.  Hig- 

finbottom,  31  Beav.  35  ;  and  see  Sivell  v. 
.braham,  8  Beav.  598  ;  Hennet  v.  Luard, 
12  Beav.  479,  480. 

'  Langham  v.  Great  Northern  Eailway 
Company,  16  Sim.  173;  12  Jur.  574;  Bur- 
gess V.  Hills,  26  Beav.  244,  249;  6  Jur.  N. 
S.  233;  Burgess  v.  Hatelv,  26  Beav.  249; 
M'Naughtan  v.  Hasker,  12  Jur.  966,  V.  C. 
K,  B.;  Wilde  v.  Wilde,  10  W.  E.  503,  L. 
JJ.;  Morgan  v.  Great  Eastern  Eailway 
Company,  1  H.  &  M.  78;  and  see  Chester 
V.  Metropolitan  Railway  Company,  11  Jur. 
N.  S.  214,  M.  E.;  13  W.  E.  333;  Hudson 
V.  Bennett,  12  Jur. N.  S.  619;  14  W.E.  911, 
V.  C.  S. 

8  Gibson  v.  Lord  Cranley,  6  Mad.  365 ; 
Eoberts  v.  Roberts,  1  S.  &  S.  39;  Whallev 
V.  Lord  Suffield.  12  Beav.  402;  Nichols  v. 
Elford,  5  Jur.  N.  S.  264,  V.  0.  W. 
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C.  XIX.  §  1. 


By  consent, 
suit  may  be 
dismissed  or 
stayed,  on 
special  terms 
embodied  in 
the  order. 


Staying 
proceedings 
until  costs  in 
former  suit 
paid; 

dismissal  of 
second  bill, 
on  default. 


Exceptions 
where  both 
suits  are  not 
for  the  same 
matter. 


Similar  rule, 
in  the  case  of 
abandoned 
proceedings. 

Amoimt  of 
costs  should 
be  first  ascer- 
tained. 


By  consent,  the  bill  may  be  dismissed  or  the  proceedings  stayed, 
on  motion  of  course,  or  petition  of  course  at  the  Rolls,  or  on  special 
motion  or  petition,^  or  on  summons,  on  any  terms  which  may  be 
agreed  upon ;  ^  and  where  an  agreement  to  disniiss  a  bill  was  en- 
tered into  at  the  trial  of  an  action  directed  to  be  brought,  and 
made  a  rule  of  the  Court  of  Law,  the  Court  of  Chancery  enforced 
it  against  the  parties,  on  motion  in  the  cause.'  Where  any  of  the 
parties  are  not  sui  juris,  or  are  executors  or  trustees,  the  Court 
must  be  satisfied  of  the  propriety  of  the  agreement.^ 

Where  a  plaintiff  has  made  default  in  payment  of  the  costs  of  a 
former  suit  agaibst  the  same  defendant,  or  the  person  whom  he 
represents,  for  the  same  purpose,  the '  defendant  may  obtain  an 
order,  on  motion,  with  notice  to  the  plaintiff,  staying  all  further 
proceedings  until  the  plaintiff  has  paid  such  costs ;  ^  and  where, 
after  great  delay,  the  costs  still  continue  unpaid,  the  Court  will 
order  the  plaintiff  to  pay  them  within  a  limited  time,  or,  in  default, 
that  the  second  bill  stand  dismissed."  Where,  however,  the  two 
suits  are  not  for  the  same  matter,  and  the  second  bill  could  not  be 
produced)  by  a  fair  amendment  of  the  first,  such  an  order  will  be 
refused ; '  nor  can  it  be  obtained,  where  the  plaintiff  sues  by  his 
next  friend ;  *  nor,  it  seems,  where  the  defendant  has  taken  any 
step  in  the  new  cause,  before  making  the  appUcation." 

Where  the  same  object  may  be  attained  under  two  different 
modes  of  proceeding :  if  the  first  is  adopted,  and  then  abandoned 
and  the  second  adopted,  the  proceedings  in  the  second  may  be 
stayed  until  the  costs  of  the  first  are  paid.^"  It  would  seem  that 
the  amount  of  the  costs  should  be  ascertained  by  taxation  or  other- 
wise, before  the  application  to  stay  proceedings,  is  made.^^ 


'  Where  the  terms  are  complicated,  or  a 
fund  in  Court  is  dealt  with,  the  application 
is  usually  made  on  special  petition.  See 
Winthrop  i>.  Winthrop,  1  C.  P.  Coop.  t. 
Cott.  201  i  Richardson  v.  Eyton,  2  De  G., 
M.  &  G.  79;  Harrison  v.  Lane,  2  Sm.  &  G. 
249;  Dawson  «.  Newsome,  2  Giff.  272;  6 
Jur.  N.  S.  626;  post,  Chap.  XXXV.,  §  1, 
Interlocutury  AppUcatuynt ;  or  on  summons. 

2  See  North  v.  Great  Western  Railway 
Company,  2  Giff.  64 ;  Troward  v.  Attwood, 
27  Beav.  85.  For  forms  of  motion  paper, 
notice  of  motion,  petition,  and  summons, 
see  Vol.  III. 

3  Tebbutt  V.  Potter,  4  Hare,  164  ;  see 
also  Warwicl£  «.  Cox,  9  Hare  Ap.  14  ; 
Dawson  ».  Newsome,  afti  mp. ;  see,  how- 
ever. Askew  V.  MiUington,  9  Hare,  65 ;  18 
Jur.  632. 

*  Warwick  v.  Cox,  vbi  mp.;  and  see 
Lippiat  V,  HoUey,  1  Beav.  423;  Seton,  691. 

°  Pickett  V.  Loggaa,  5  Ves.  706 ;  Altree 
ti.  Hordern,  6  Beav.  623,  628;  7  Jur.  247; 
Lautourj).  Holcombe,  10  Beav.  256;  Spires 
V.  Seweil,  5  Sim.  193;  Onge  ».  Truelock,  2 
Moll.  41;  Long  v.  Storie,  13  Jur.  1091,  V. 


C.  E. ;  Sprye  v.  Reynell,  1  De  G.,  M.  &  G. 
712;  Ernest!).  Partridge,  8  L.  T.  N.  S.  762, 
V.  C.  W.;  see,  however.  Wild  v.  Hobson,' 
2  V.  &  B.  106,  108;  see  Cummins  v.  Ben- 
nett, 8  Paige,  79;  Rathbone  v.  Eckford, 
cited  1  Hofl'.  Ch.  Pr.  328,  n.  (1);  Simpson 
V.  Brewster,  9  Paige,  246.  The  application 
should  not  be  made  until  the  amount  of 
the  costs  has  been  ascertained  by  taxation. 
Ernest  v.  Partridge,  ubi  sm.  For  form  of 
notice  of  motion,  see  Vol.  IIL 

6  Princess  of  Wales  ».  Lord  Liverpool,  3 
Swanst.  567  ;  Lautour  v.  Holcombe,  11 
Beav.  624 ;  Ernest  v.  Govett,  2  N.  R.  486, 
V.  C.  W.  For  form  of  notice  of  motion, 
see  Vol.  III. 

7  Budge !).  Budge,  12  Beav.  385,  387. 

8  Hind  !).  Whitmore,  2  K.  &  J.  458. 

9  Onge  V.  Truelock,  2  Moll.  41. 

l»  Foley  D.  Smith,  12  Beav.  154;  Davey 
V.  Durrant,  24Beav.411;  4  Jur.N.  S.  398; 
2  De  G.  &  J.  506 ;  see  also  Oldfleld  v.  Cob- 
bett,  12  Beav.  91,  95. 

11  Ernest  v.  Partridge,  8  L.  T.  N.  S.  782, 
V.  C.  W.;  and  see  Foley  v.  Smith,  12 
Beav.  154  j  Davey  v.  Durrant,  24  Bear. 
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Where  a  plaintiff  is  in  contempt  for  non-payment  of  costs  in  the 
suit,  an  order  to  stay  proceedings  until  the  costs  have  been  paid 
may  be  obtained  on  special  motion ;  *  and  where  he  has  failed  to 
give  security  for  costs  pursuant  to  an  order,  the  defendant  may  ob- 
tain, on  motion  with  notice,  an  order  that  he  give  security  within 
a  limited  time,  or  the  bill  be  dismissed.'' 

There  are  also  several  cases  in  which,  where  there  are  two  suits 
relating  to  the  same  subject-matter,  the  Court  will,  under  certain 
circumstances,  make  an  order  staying  the  proceedings  in  one  of 
them.'  Thus,  as  we  have  seen,  where  two  or  more  suits  are  insti- 
tuted in  the  name  of  an  infant  by  different  persons,  each  acting  as 
his  next  friend,  the  Court,  on  being  satisfied  by  an  inquiry,  or 
otherwise,  which  suit  is  most  for  Jiis  benefit,  will  stay  the  proceed- 
ings in  the  other  suit.*  So,  also,  where  two  suits  are  instituted, 
for  the"  administration  of  an  estate  :  when  the  decree  has  been  ob- 
tained in  one  suit,  proceedings  will  be  stayed  in  the  other. 

Where  the  second  suit  embraces  an  object  not  provided  for  in 
the  decree  pronounced  in  the  first  suit,  the  proceedings  in  the 
second  suit  will  not  be  stayed :  ^  as  for  instance,  where  the  decree 
is  made  in  a  creditors'  suit,  and  a  bill  is  filed  by  a  legatee.^  But 
even  in  this  case,  it  is  often  desirable  to  obtain  a  transfer  and 
amalgamation  of  the  two  suits.'  Where  the  second  suit  prayed 
additional  relief,  the  Court  stayed  proceedings  in  it,  on  the  parties 
to  the  first  suit  undertaking  to  introduce  into  the  decree  in  that 
suit,  the  additional  relief  which  might  be  obtained  in  the  second 
suit.^    In  another  case,  the  Court  stayed  proceedings  in  the  second 


411;  i  Jar.  N.  S.  398;  Altree  v.  Hordern, 
5  Beav.  62.3,  628;  7  Jur.  247;  Spires  v. 
Sewell,  5  Sim.  193 ;  Long  v.  Storie,  13  Jur. 
1091,  V.  C.  E. 

1  Bradbury  v.  Shawe,  14  Jur.  1042,  V. 
C.  K.  B. ;  Wilson  v.  Bates,  3  M.  &  C.  197, 
.204;  9  Sim.  54;  2  Jur.  107,  319;  Futvoye 
V.  Kennard,  2  Giff.  533;  7  Jur.  N.  S.  958; 
and  see  Wild  v.  Hobson,  4  Mad.  49;  cited 
3  M.  &  C.  202.  For  form  of  notice  of  mo- 
tion, see  Vol.  III. 

2  Kennedy  «.  Edwards,  11  Jur.  N.  S. 
153,  V.  C.  W.  For  form  of  notice,  see 
Vol.  III. 

3  Smith  V.  Guy,  2  C.  P.  Coop.  t.  Cott. 
2.89,  296;  2  Pliil.  159;  Rigby  v.  Strang- 
■ways,  2  Phil.  175. 177;  10  Jur.  998;  Under- 
wood 11.  Jee,.l  M'N.  &  G.  276 ;  17  Sim.  119; 
15  Jur.  99;  and  see  Seton,  889.  It  is 
within  the  power  of  a  Court  of  Equity  to 
consolidflte  actions,  with  or  without  the 
consent  of  the  plaintiffs.  Burnham  «.  Bal- 
ling, 1  C.  E.  Green  (N.  J.),  310.  Chancel- 
lor Green,  in  the  above  case,  .having 
remarked  that  "books' of  Equity  Practice 
are  silent  on  the  subject,"  cited,  among 
others,  the  case  of  Keigliley  v.  Brown,  16 
Ves.  344,  in  which  a  motion  was  mnde  on 
the  part  of  the  defendants  to  consolidate 
several  actions,  and  both  Sir  Samuel  Rom- 


C.  XIX.  §  1. 
• y -^ 

Staying 
proceedings, 
where  plam- 
tilf  in  con- 
tempt for 
non-payment 
of  costs;  or 
where  secu- 
rity for  costs 
not  given, 
though 
ordered. 
Where  two 
suits  relate  to 
the  same 
matter: 
Infant; 
Administra- 
tion. 


Where  the 
objects  of  the 
two  suits  are 
not  identical. 


illy,  by  whom  the  motion  was  made,  and 
the  Chancellor  (Lord  Eldon)  speak  of  the 
practice  as  a  familiar  one.  In  reference  to 
this  power  of  a  Court  of  Equity  to  consoli- 
date actions.  Chancellor  Green  said:  "It 
seems  to  me  to  be  a  power  over  the  conduct 
of  suitors,  resting  upon  the  clearest  prin- 
ciples, and  absolutely  essential  to  prevent 
scandalous  abuses,  and  to  protect  defend- 
ants against  gross  oppression."  1  C.  E. 
Green,  312. 
<  Ante,  pp.  69,  70. 

5  Underwood  v.  Jee,  tM  sup. ;  Menzies 
V.  Connor,  3  M'N.  &  G.  648,  652;  Anson 
V.  Towgood,  6  Mad.  374;  Pickfordt).  Hun- 
ter, 5  Sim.  122, 129  ;  Ladbroke  v.  Sloane, 
3  De  G.  &  S.  291;  Smith  v.  Guy,  ubimp.  ; 
Rump  V.  Gre^nhill,  20  Beav.  512 ;  1  Jur.  N. 
S.  123;  Whittington  v.  Edwards,  3  De  G. 
&  J.  243 ;  Taylor  v.  Southgate,  4  M.  &  C. 
203,  209. 

6  Golder  v.  Golder,  9  Hare.  276;  Earl  of 
Portarlington  D.  Damer,  2  Phil.  262;  Plun- 
kett !).  Lewis,  11  Sim.  379. 

7  See  Gumming  ti.,Slater,  1  Y.  &  G.  C. 
C.  484  ;  Godfrey  v.  Maw,  ii.  485  ;  Pott  v. 
Gallini,  1  S.  &  S.  206,  209;  Budgen  v. 
Sage,  3  M.  &  C.  683,  687. 

8  Gwyer  v.  Peterson,  26  Beav.  83;  Mat- 
thews V.  Palmer,  11  W.  R.  610,  V.  'C.  K. 
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C.  XIX.  §  1.  suit,  only  so  far  as  the  relief  sought  could  be  obtained  in  the  first 
suit ;  ^  and  recently,  the  Court,  on  the  parties  consenting  that  an 
immediate  decree  should  be  made  in  the  second  suit,  ordered  the 
two  suits  to  be  consolidated,  and  decreed  the  further  relief  which 
could  be  obtained  in  the  second  suit  ;^  but  where,  after  a  bill  had 
been  filed  by  one  executor  against  his  co-executor  for  administra- 
tion, and  asldng  special  reUef,  but,  before  decree,  the  latter  obtained, 
on  summons,  an  order  against  the  former  to  administer  the  same 
estate,  the  Court  refused  to  discharge  the  order."  Where  a  decree 
has  been  made  in  both  suits,  the  Court  will  direct  the  adminis- 
tration to  proceed  in  that  branch  of  the  Court  in  which  the  decree 
is  in  the  most  perfect  state,  notwithstanding  that  it  may  be  posterior 
in  point  of  date.* 
Who  may  It  is  the  duty  of  the  personal  representative  to  make  the  appli- 

apply  to  stay  cation,  as  soon  as  a  decree  has  been  made  in  one  suit :  *  but  if  he 

concurrent  ;^  ,..„._  .    .         ■,•,■,-,>  i 

suit.  neglects  to  do  so,  the  plamtm  in  the  suit  in  which  the  decree  has 

been  made,*  or  any  person  interested,'  may  obtain  the   order : 

although  he  is  not  a  party  to  the  other  suit. 

Eesiduaiy'a         Where  two  Suits  for  the  administration  of  the  same  estate,  one 

tTexe^tor^f  ^^  *^®  executor,  and  the  other  by  the  residuary  legatee,  come  on 

suit.  together,  the  proceedings  in  the  executor's  suit  will  be  stayed,  and 

the  decree  made  in  the  residuary  legatee's  suit.' 

Staying  suit        Where  an  administration  decree  has  been  obtained  in  the  Court 

CoS'f  after     "^  *^®  Duchy  of  Lancaster,  a  suit  for  the  same  purpose  in  the 

decree  in         Court  of  Chancery  will  be  stayed,  if  the  whole  subject-matter  is 

"*^  ^  °        within  the  jurisdiction  of  the  Duchy  Court,  but  not  otherwise.' 

Mode  of  Where  the  concurrent  suits  are  in  different  branches  of  the 

obtaining        Court,  a-  difference  of  opinion  prevailed  with  reference  to   the 

concurrent      Judge  by  whom  the  order  staying  proceedings  should  be  made ;  ''■" 

^^*"  but  the  practice  now  adopted  is  :  to  obtain  from  the  Lord  Chan- 

Transfer  . 

necessary,       cellor,  or  Lords  Justices,  on  special  motion,  with  notice  to  the 

^n  suits  in  other  parties  to  the  suits,^'^  an  order  transferring  the  cause  in  which 

branches  of     it  is  desired  to  stay  further  proceedings,  to  the  Judge  who  has 

e  Court.       pronounced  the  decree ;  and  then  to  obtain  from  him  an  order, 

1  Dryden  v.  Foster,  6  Beav.  146.  T  Smith  v.  Guy,  2  C.  P.  Coop.  t.  Cott. 

2  Hoskins  ».  Campbell,  2  H.  &  M.  43.  289,  297. 

8  Vanrenen  v.  Piffard,  IS  W.  K.  425,  8  Kelk  ti.  Archer,  16  Jur.  605,  M.  E.; 

V.  C.  S.  i  ted  gu.  if  the  plaintiff  in  the  and  Miller  v.  Powell,  V.  C.  K.  B  ,  14  July, 

summons  suit  was  entitled  so  to  sue;  see  1849,  there  referred  to.              . 

IB  &  16  Vic.  0.  86,  §  45.  9  Wynne  «.  Hughes,  26  Beav.  377;  6 

*  Littlewood  v.  Collins,  11  W.  E.  387,  Jur.  N.  S.  165;  and  see  26  Beav.  384  n.; 
L.  JJ.  28  L.  J.  Ch.  485,  L.  JJ.;  see  also  Seton, 

5  Therrye.  Henderson,  lY.&C.C.  C.  881;    Bradley  v.    Stelfox,   IN.  B.  221, 

481,  483;  6  Jur.  386;  Stead  «.  Stead.  2  C.  L.  C. 

P.  Coop.  t.  Cott.  311;  Packwood  v.  Mid-  i»  White  o.  Johnson,  2  Phil.  689;  Lad- 

dison,  1  S.  &  S.  232,  234;  2  C.  P.  Coop.  t.  brooke  v.  Bleadon,  16  Beav.  457;  16  Jur. 

Cott.  312.  851;    Scotto  v.  Stone,  17  Jur.    688,  V. 

*  Earl  of  Portarlington   v.  Damer,    2  C.  K. 

Phil.   262;  and  see   Swale  v.  Swale,  22         n  Bond  B.  Barnes,  2  De  G.,  F.  &  J.  387 ; 
Beav.  401.  and  see  ante,  pp.  70,  n.  398*    For  form 

of  notice  of  motion,  see  Vol.  IIL 
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entitled  in  both  causes,  staying  further  proceedings  in  the  trans- 
ferred cause,  and  providing  for  the  costs.i  The  order  to  stay 
may  be  obtained  on  special  motion,  or,  where  the  decree  is  in 
prosecution  at  Chambers,  on  special  summons  ;  and  notice  of  the 
motion,  or  the  summons,  must  be  served  on  all  parties  to  each 
cause.^ 

Where  such  an  order  is  made,  the  costs  of  all  parties  to  the 
second  suit  who  are  parties  to  the  first  suit,  up  to  notice  of  the 
decree,  are  usually  made  costs  in  that  suit,  and  the  costs  of  any 
party  who  is  not  a  party  to  the  first  suit,  are  ordered  to  be  paid  by 
the  executor,  and  added  to  his  own.'  If  the  executor  has  no  assets 
to  pay  them,  liberty  will  be  given  such  party  to  go  in  and  prove 
for  them  in  the  first  suit.*  « 

If  the  plaintifi"  in  the  second  suit  proceed,  after  notice  of  the 
decree  in  the  first  suit,  he  will  not  be  allowed  the  costs  of  such 
subsequent  proceedings ;  but  he  will  not  be  made  to  pay  oosts.^ 
Where,  however,  the  Court  considered  that  the  second  suit  was 
improperly  instituted,  the  plaintiff  in  it  was  ordered  to  pay  the 
costs  of  the  order  of  transfer,  and  of  the  motion  to  stay  pro- 
ceedings.^ 

The  rule,  that  when  two  suits  are  instituted  for  the  administra- 
tion of  the  same  estate,  that  shall  be  prosecuted  in  which  thie 
earlier  decree  has  been  obtained,  does  not  apply  when  it  has  not 
been  obtained  fairly ;  and  the  Court  held  this  to  have  been  the 
case  where,  on  the  same  day  on  which  notice  had  been  given  to 
an  executor  to  appear  to  an  administration  summons,  he  appeared 
of  his  own  accord  at  an  earlier  hour  in  the  Chambers  of  another 
Judge,  and  consented  to  an  order  on  a  summons  then,  and  not 
previously,  applied  for,  by  another  plaintifi".'  But  the  Court,  by 
consent,  made  an  immediate  decree  in  a  cause  not  in  the  paper,  for 
administration  of  the  real  and  personal  estate  of  an  intestate,  at 
the  suit  of  a  creditor,  after  a  summons  in  Chambers  for  the  admin- 
istration of  the  personal  estate  had  been  taken  out  by  another 
creditor,  and  which  was  returnable  before  the  first  day  on  which 
the  cause  could  be  heard  as  a  short  cause.^ 

Where  the  suit  in  which  the  decree  was  made  was  instituted  by 
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1  Duffort  V.  Arrowsmith,  7  De  G.,  M.  & 
G.  434;  Harris  v.  Gandy,  1  De  G.,  F.  &  J. 
13;  Swale  v.  Swale,  22  Beav.  401;  and 
see  ante,  pp.  70,  398. 

2  For  form  of  order,  see  Seton,  887;  and 
for  Ibrms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

3  Seton,  888;  Golder  ».  Golder,  9  Hare, 
276, 279;  West  v.  Swinburne,  14  Jur.  360, 
V.  C.  K.  B. ;  and  see  Theriy  «.  Hender- 
son, 1  Y.  &  C.  C.  C.  481,  483;  6  Jur.  386; 
Frowd  V.  Baker,  4  Beav.  76,  78;  Little- 
wood  V.  Collins,  11 W.  R.  387,  L.  JJ.;  and 
see  form  of  order,  Seton,  887. 


Where  plain- 
tiff in  second 
suit  proceeds, 
after  notice 
of  decree  in 
the  first. 


Snatching 
decrees. 


*  Canhan  v.  Neale,  26  Beav.  266 ;  5  Jur. 
N.  S.  62;  Ladbroke  v.  Sloane,  3  De  G.  & 
S.  291;  West!).  Swinburne,  wii  sup.;  see 
form  of  order,  Seton,  887. 

6  Earl  of  Portarlington  v.  Damer,  2 
Phil.  262 ;  and  see  Seton,  888. 

6  Salter  v.  Tildesley,  13  W.  E.  376, 
M.  B. 

7  Harris  v.  Gandy,  1  De  6.,  F.  &  J.  13; 
and  see  Frost  v.  Wood,  12  W.  R.  285, 
L.  JJ.  S.  C.  nom.  Frost  v.  Ward,  2  De 
G.,  J.  &  S.  70. 

8  Furze  v.  Hennet,  2  De  G.  &  J.  126. 


Order  to  stay 
suit  by  cred- 
itor against 
executors, 
refused,  till 
their  answer 
put  in. 
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Conduct  of 
decree : 
may  be  ^iren 
to  plaintiff  in 
stayed  suit; 


legatee 
preferred  to 
creditor; 


ordinarily 
given  to 
plaintiff  in 
first  suit. 

Stay  of  pro- 
ceedings, on 
account  of 
decree  in  a 
foreign  Court. 


Injunction 
against  pro- 
ceeding in  a 
foreign  Court. 

Fending  a 
rehearing. 


two  executors  against  a  third,  the  Court  refused  to  stay  the  pro- 
ceedings in  a  suit  by  a  creditor,  whose  case  depended  on  vouchers 
and  documents  in  the  executors'  hands,  until  they  had  put  in  their 
answer;  and  directed  the  motion  to  stay  proceedings  to  stand 
over  until  that  had  been  done :  observing,  that  the  Court  would 
then  know  who  ought  to  have  the  conduct  of  the  litigation.-' 

When  the  order  staying  proceedings  is  made,  if  a  sufficient 
reason  for  so  doing  appears,  the  Court  will  give  the  conduct  of  the 
decree  to  the  plaintiff  in  the  suit  in  which  the  proceedings  are 
stayed ;  ^  but  the  mere  fact  that  the  plaintiff  and  defendants,  in 
the  suit  in  which  the  decree  has  been  made,  appear  by  the  same 
solicitor,  is  not  a  sufficient  reason  for  so  doing  ;  and  where  a 
creditors'  and  legatees' suit  are  amalgamated,  the  Court  prefers 
giving  the  conduct  of  the  cause  to  the  legatee,  who  is  interested 
in  reducing  the  expenses  as  much  as  possible,  all  persons  being  at 
liberty  to  attend  and  assert  their  claims :  considering  it  very 
important  that  administration  suits  should  be  conducted  in  a 
friendly  spirit.'  Where  there  are  no  special  circumstances  giving 
the  preference  to  either  plaintiff,  the  plaintiff  in  the  first  suit  in 
point  of  time  will  have  the  conduct  of  the  proceedings.* 

Where  a  decree  or  judgment  has  been  obtained  in  a  foreign 
country,  in  respect  of  the  same  matter  for  which  a  suit  has  been 
commenced  in  the  Court  of  Chancery,  proceedings  in  such  suit 
will  be  stayed,  if  the  Court  is  satisfied  that  the  decree  or  judgment 
in  the  foreign  Court  does  justice,  and  covers  the  whole  subject 
of  the  suit.° 

A  party  to  a  suit  in  the  Court  of  Chancery,  wherein  a  decree  has 
been  made  under  which  he  may  obtain  relief,  will  be  restrained 
from  prosecuting  a  suit  in  a  foreign  Court  for  the  same  object.^ 

Proceedings  in  a  suit  may  also  be  stayed,  pending  a  rehearing 
or  appeal.' 


1  Macrae  v.  Smith,  2  K.  &  J.  411 ;  see 
»lso  Budgen  ».  Sage,  3  M.  &  C.  683,  687. 

^  See  Macrae  ».  Smith,  uU  sup. ;  Nor- 
vall  ».  Pascoe,  10  W.  K.  838,  V.  C.  K.; 
Hawkes  v,  Barrett,  6  Mad.  17;  Kelk  v. 
Archer,  16  Jur.  605,  M.  R.;  M'Hardy  ». 
Hitchcock,  12  Jur.  781,  L.  C;  Smiths. 
Gay,  2  Phil.  159;  2  C.  P.  Coop.  t.  Cott. 
289 ;  Wheelhouse  v.  Calvert,  cited  Seton, 
888 ;  Frost  v.  Wood,  iM  mp.  ;  Belcher  v. 
Belcher,  2  Dr.  &  Sm.  444,  where  the  other 
suit  was  by  the  personal  representatives. 

3  Per  Sir  J.  Komilly  M.  K.  in  Penny 
V.  Francis,  7  Jur.  N.  S.  248;  9  W.  K.  9; 
see  also  Kelk  v.  Archer,  tM  sup. ;  Harris 
V.  Lightfoot,  10  W.  R.  31,  V.  C.  K. 

*  Norvall  v.  Pascoe,  mi  sup.;  and  see 
Salter  «.  Tildesley,  13  W.  R.  376,  Jl.  E. 

6  Ostell  V.  Le  Page,  2  De  G.,  M.  &  G. 
892,  894;  16  Jur.  1184,  V.  C.  S.;  see  also 
Stainton  v.  Carron  Company  (No,  8),  21 


Beav.  BOO ;  ante,  pp.  658, 659,  664,  and  note ; 
Low  V.  Mussey,  41  Vt.  393 ;  Brown*.  Lex- 
ington &  Danville  B.B.  Co.,  1  McCarter 
(N.  J.),  191. 

8  Harrison  v.  Gumey,  2  J.  &  W.  663 ; 
Bushby  v.  Munday,  5  Mad.  297;  Beau- 
champ  V.  Marquis  of  Huntley,  Jac.  546; 
Booth  V.  Leycester,  1  Keen,  579;  Wed- 
derburn  v.  Wedderburn,  2  Beav.  208,  214; 
4  Jur.  66;  4  M.  &  C.  585,  594,  596;  Gra- 
ham V.  Maxwell,  1  M'N.  &  G.  71;  13  Jur. 
217;  Maclareni).  Stainton,  16  Beav.  279; 
overruled  by  H.  L.,  5  H.  L.  Ca.  416;  see 
also  Stainton  v.  Carron  Company,  21 
Beav.  152,  500;  2  Jur.  N.  S.  49,  L.  C.  & 
L.  JJ. ;  and  upon  conflict  of  jurisdiction, 
generally,  see  "Venning  v.  Loyd,  1  De  G., 
F.  &  J.  193,  200;  6  Jur.  N.  S.  81;  and 
Seton,  881. 

7  See  2)o««,  Chap.  XXXIL  §  1,  Behmr- 
mgt  and  AppmU. 
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It  may  also  be  mentioned  here,  that  where  an  oppressive  number 
of  bills  has  been  filed,  for  infi.-ingement  of  the  same  patent,  the 
Court  will  appoint  some  of  the  infringers  to  represent  the  others, 
and  stay  the  proceedings  in  the  remaining  suits. 

Where  a  suit  had  been  compromised,  and  the  proceedings 
therein  stayed,  the  Court,  on  setting  aside  the  compromise  as 
against  one  of  the  plaintiffs,  gave  him  permission  to  proceed 
with  the  suit,  although  it  remained  stayed  as  against  the  other 
plaintiffs.^ 


C.  XIX.  §  2. 


Where  sev- 
eral suits  for 
iafringement 
of  the  same 
patent. 
Leave  for  a 
plaintiff  to 
proceed  with 
a  suit,  which 
is  stayed  as 
to  co-plain- 
tiffs. 


Section   II.  —  For   Wcmt  of  Prosecution. 


Any  defendant  may,  upon  notice,*  move  the  Court  that  the  bill 
may  be  dismissed  with  costs,  for  want  of  prosecution,  and  the 
Court  may  order  accordingly,  in  the  following  cases :  — 

(1.)  Where  the  plaintiff,  having  obtained  no  order  to  enlarge 
the  time,*  does  not  within  four  weeks  ^  after  the  answer,  or  the 
last  of  the  answers,  required  to  be  put  in  by  such  defendant,  is 
held  or  deemed  to  be  sufficient,^  or  after  the  filing  of  a  traversing 
note  against  such  defendant,'  file  replication,"  or  set  down  the 
cause  to  be  heard  on  bill  and  answer,"  or  serve  a  notice  of  motion 
for  a  decree,"  or  obtain  and  serve  an  order  for  leave  to  amend  the 
biU ; "  or 

(2.)  Where  the  plaintiff,  having  undertaken  to  reply  to  a  plea 
filed  by  such  defendant  to  the  whole  bill,  does  not  file  his  repUca- 
tion  within  four  weeks  after  the  date  of  his  undertaking ;  '^  or 

(3.)  Where  the  plaintiff,  having  obtained  no  order  to  enlarge 
the  time,  does  not  set  down  the  cause  to  be  heard,  and  obtain  and 
serve  a  subpoena  to  hear  judgment,  vsithin  four  weeks  after  the 
evidence  has  closed.^' 

Where  the  plaintiff  obtains  an  order  for  leave  to  amend  his  bill, 
and,  having  obtained  no  order  to  enlarge  the  time,"  does  not  amend 


1  Foxwell  V.  Webster,  10  Jur.  N.  S. 
137,  L.  C;  2  Dr.  &  S.  250;  9  Jur.  N.  S. 
1189. 

2  Brooke  v.  Lord  Mostyn,  13  W.  E.  248, 
L.  JJ. 

8  See  Hoxey  «.  Carey,  12  Geo.  534.  A 
rule  to  speed  the  cause  should  precede  a 
motion  to  dismiss  for  want  of  prosecution. 
Dixon  V.  Rutherford,  26  Geo.  153. 

4  Ante,  p.  421. 

6  These  four  weeks  expire  at  12  o'clock 
at  night  on  the  last  day.  Preston  v.  Col- 
lett,  20  L.  J.  N.  S.  Ch.  228,  V.  C.  Ld.  C. 

6  Anle,  pp.  412,  786;  see  Leite  v.  John- 
ston, L.  K.  5  Eq.  266. 

7  Ante  p.  514  el  seq. 

8  Post,  p.  828  et  sea. ;  see  66th  Equity 
Rule  of  the  United  States  Courts;   and 

VOL.  I.  61 


Rule  17  of  the  Chancery  Rules  in  Massa- 
chusetts. 

9  Post,  828  et  seq.;  and  Chap.  XXIIL, 
Setting  down  Causes;  see  Rule  17  of  the 
Chancery  Rules  in  Massachusetts. 

l»  Post,  p.  819  et  seq. 

11  Ante,  p.  412. 

12  Ante,  p.  696. 

18  Ord.  XXXIII.  10;  as  varied  by  Ord. 
22  Nov.,  1866,  r.  1;  see  Ponsardin  v.  Stear, 
32  Beav.  666 ;  9  Jur.  N.  S.  885 ;  Ernest  v. 
Govett,  2  N.  R.  486,  V.  C.  W. ;  see  also 
Harti).  Roberts,  32  Beav.  231;  7  Jur.  N. 
S.  669;  post.  Chap.  XXIII.,  Setting  down 
Causes;  and  see  Braithwaite's  Manual, 
193,  n.  (135). 

w  Ante,  p.  421. 


Time  for 
motion  to 
dismiss  for 
want  of 
prosecution : 
after  suffi- 
cient answer, 
or  after  a 
traversing 
note; 


after  under- 
taking to 
reply  to  plea ; 


where  cause 
not  set  down 
in  due  time. 


Effect,  as  to 
dismissal,  of 
order  to 
amend  not 
acted  on. 
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C.  XIX.  §  2. 
• y ■ 


After  amend- 
ment of  bill, 
and  no  an- 
swer to 
amendments 
required ; 


and  time  to 
answer  vol- 
untarily has 
expired ; 

or  further 
time  so  to  do 
refused; 


after  volun- 
tary answer. 


When  vaca- 
tions not 
reckoned. 


the  bill  -within  the  time  limited  by  the  order  to  amend,  or,  if  no 
time  be  so  limited,  -within  fourteen  days  from  the  date  of  such 
order,  the  order  to  amend  is  void,  and  the  cause  as  to  dismissal 
stands  in  the  same  position  as  if  the  order  to  amend  had  not  been 
made.^ 

Any  defendant  may,  upon  notice,  move  to  dismiss  the  bill  -with 
costs  for  -want  of  prosecution,  where  the  plaintiff,  after  ans-wer, 
amends  his  bill  without  requiring  an  answer  to  the  amendments 
from  any  of  the  defendants,^  and,  having  obtained  no  order  to  en- 
large the  time,'  does  not  file  the  replication,*  or  set  down  the  cause 
to  be  heard  on  bill  and  answer,'  or  serve  a  notice  of  motion  for  a 
decree,*  -within  the  times  following,  mz.:-^ 

(1.)  "Within  one  week  after  the  expiration  of  the  time  -within 
which  the  defendant  might  have  put  in  an  answer,'  in  cases  where 
the  defendant  does  not  desire  to  answer  the  amendments.' 

(2.)  Within  fourteen  days  after  the  reftisal  to  allow  further  time, 
in  cases  where  the  defendant,  desiring  to  answer,  has  not  put  in 
his  answer  -within  the  time  allowed  for  that  purpose,  and  the  Judge 
has  refused  to  allow  further  time. 

(3.)  Within  fourteen  days  after  the  filing  of  the  answer,  in  cases 
where  the  defendant  has  put  in  an  answer  to  the  amendments, 
unless  the  plaintiff  has,  within  such  fourteen  days,  obtained  a 
special  order  for  leave  to  except  to  such  answer  or  to  re-amend  the 
bill.' 

In  cases  where  the  defendant  puts  in  an  answer  to  amendments 
to  which  the  plaintiff  has  not  required  an  answer,  vacations  are 
not  reckoned  in  computing  the.  times  for  filing  replication,  setting 
down  the  cause,  or  setting  down  a  motion  for  a  decree.*" 

If  the  plaintiff  fails  to  set  down  a  motion  for  decree  -within  one 
week  after  the  expiration  of  the  time  allowed  to  him  to  file  his  affi- 
davits in  reply,  in  case  the  defendant  has  filed  any  afiida-vit,  or 
within  one  week  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  afiida-vits  in  answer,  in  case  the  defendant  has 
not  filed  any  affidavit,  or  in  case  the  time  allowed  for  either  of  the 


1  Ord.  XXXIII.  11.  This  order  ap- 
plies to  all  orders  to  amend,  whether  of 
course  or  not;  Armistead  v.  Durham,  11 
Beav.  428;  13  Jur.  330;  Bainbrigge  v. 
Baddeley,  12  Beav.  152;  18  Jur.  997. 

2  Brown  v.  Butter,  21  Beav.  615.  This 
case  appears  to  be  inconsistent  with  Bram- 
ston  V.  Carter,  2  Sim.  458 ;  Cooke  «.  Da- 
vies,  1  Buss.  163.  n.  (c);  and  Raistrick  «. 
Elsworth,  2  De  G.  &  S.  98;  12  Jur.  281, 
none  of  which  were  cited  in  Brown  v.  But- 
ter; and  see  Forbes  v.  Preston,  11  Jur.  N. 
S.  198,  V.  C.  S. 

8  Ante,  p.  421. 
*  Post,  p.  828  et  seq. 
6  Poit,p.  828  et  seq.;    and  Ch.  XXIII., 
Setting  dovm  Causes. 


8  Post,  p.  819  et  seq. 

'  See  Ord.  XXXVII.  7,  which  fixes  the 
time  at  thirty  days  from  service  of  the 
amended  bill;  and  see  ante,  p.  740. 

8  This  applies,  although  an  answer  to 
the  amended  bill  may  have  been  required 
from  another  defendant.  B'orbes  v.  Pres- 
ton, vM  sup. 

»  Ord.  XXXIII.  12;  as  varied  by  Ord. 
22  Nov.,  1866,  r.  1;  ante,  p.  765. 

lo  Ord.  XXXVII.  13  (4).  It  is  assumed 
that  the  words  "  setting  down  causes,"  in 
Ord.  XXXVII.  13  (4),  include  setting 
down  motions  for  decree.  As  to  the  va- 
cations, see  ante,  p.  412;  and  Braithwaite's 
Manual,  186,  n.  (109). 
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purposes  aforesaid  shall  be  enlarged,  then  within  one  week  after  c.  XIX.  §  2. 

the  expiration  of  such  enlarged  time,  the  defendant  may  move  to , ■ 

dismiss  the  bill  for  want  of  prosecution.^ 

If  the  plaintiff  amends  his  bill,  and  requires  an  answer,  the  de-  where  plain- 
fendant  cannot  move  to  dismiss  the  bill  for  want  of  prosecution  tiff  amends, 
until  four  weeks  from  the  expiration  of  the  time  when  his  answer,  an  answer?^ 
or  the  last  of  his  answers,  to  the  amended  bill  is  held  or  deemed 
BuflScient,  except  upon  the  same  contingencies  as  are  mentioned 
above,  with  respect  to  answers  to  original  bUls.^ 

A  defendant  to  a  suit  commenced  by  bill,  who  has  not  been  re-  where 
quired  to  answer  the  bill,  and  has  not  answered  it,  may  apply  for  defendants 
an  order  to  dismiss  the  bill  for  want  of  prosecution,  at  any  time  required  to, 
after  the  expiration  of  three  morrths  from  the  time  of  his  appearance,  ^""^  ^°  "'''' 
unless  a  notice  of  motion  for  a  decree  has  been  served  in  the  mean 
time,  or  the  cause  has  been  set  down  to  be  heard ;  and  the  Court 
may,  upon  such  application,  if  it  shall  think  fit,  make  an  order  dis- 
missing the  bill,  or  make  such  other  order  and  impose  such  terms 
as   may   appear  just   and  reasonable.*     In  computing  the  three  Vacations, 
months,  vacations  are  reckoned.* 

Where,  at  the  expiration  of  the  three  months,  the  evidence  had  Where  the 

not  closed,  so  that  the  plaintiff  could  not  set  down  the  cause,  the  not'^closed'^af 

Court,  upon  a  motion  to  dismiss  for  want   of  prosecution,   gave  expiration  of 

the  plaintiff  leave  to  set  down  the  cause  after  the  expiration  of  months,  leave 

the  three  months.^  f'^™  to  set 

down  cause 

The  orders  do  not  appear  to  be  framed  to  meet  the  case  of  a  after  the 
defendant  who  files  a  voluntary  answer;  but  it  was  said  by  Sir  W.  ^^^1^°^^^' 
P.  Wood  V.  C,  in  Gentle]/  v.  Mercer,'^  that  it  must  have  been  in-  fendant  flies 
tended  that  such  a  defendant  should,  in  some  way,  be  able  to  get  anlw™'"'^ 
rid  of  a  suit,  after  having  put  in  a  voluntary  answer ;  and  it  would 
seem  that  a  defendant  may,  in  such  a  case,  move  to  dismiss  for 
want  of  prosecution,  after  the  expiration  of  three  months  from  the 
date  of  his  appearance,  and  four  weeks  fi-om  the  filing  of  his  an- 
swer, and  possibly  even  after  the  expiration  of  the  four  weeks, 
although  the  three  months  have  not  expired.' 

The  right  of  a  defendant  to  move  to  dismiss  depends,  in  all  cases,  Defendant's 
upon  the  proceedings  of  the  plaintiff  relative  to  the  particular  de-  ^'^^'g^j^"'^^ 
fendant  making  the  motion,  and  not  to  the  general  proceedings  in  depends  on 
the  cause  as  to  other  defendants.^     The  form  of  order  to  be  made  p^o'^^eefingg 

1  Ord.  23' Nov.,  1866,  rr.  2,3.  «  Bates  «,.  Brothers,  2   W.  R.  888,  V.    ^^>"^^y° 

2  Ante^  p.  801.  C.  S. 

8  Ord.  XXXIII.  13;  as  varied  by  Ord.  6  4  Jur.  N.  S.  407;  6  W.  R.  265. 

22  Nov.   1866,  r.  1.    A  bill  was  dismissed  '  Bentley  v.  Mercer,  4  Jur.  N.  S.  407;  6 

with  costs  under  this  order,  in  Haddon  v.  W.  R.  265,  V.  C.  W. ;  see  also  Weeks  v. 

Peeler  5  Jur.  N.  S.  1123,  V.  C.  W.  HewarrI,  11  W.  K.  79,  V.  0.  W. ;  Semple 

4  Both'imley  V.   Squire,  7  De  G.,  M.  &  v.  Holland,  1  N.  E.  504,  M.  R.;  and  Nu- 

G  246;  Ord.  XXXVII.  13  (14th  of  May,  gent  s.  Jenkinson,  cited  Braithwaite's  Pr. 

•  1845,  Sand.  Ord.  984)   does  not  apply  to  572.                                   ,.  w  i>  »n    it- 

this  case     Jbid.    As  to  the  vacations,  see  i  See  Nicholl  v.  Jones,  14  W.  R.  79;  V. 

ante  p.  412.  C.  W.;  Semmes  v.  Mott,  27  Geo.  92.    A 
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C.  XIX.  §  2. 
' r ' 


Where 
motion  to 
dismiss  may 
be  prevented 
by  amend- 
ment; 

or  by  filing 
replication. 

Costs  in  such 
case. 


No  order  of 
com^e  to 
amend,  after 
service  of 
notice  of 
motion  to 
dismiss. 

Irregular 
order  to 
amend  is  in 
operation  till 
discharged. 

Motion  to 
dismiss,  after 
adjournment 
with  leave 
given  to 
amend. 


Where  cause 
stands  over 
for  a  limited 
time  with 
liberty  to  add 
parties;  and 
in  default, 
bill  to  stand 
dismissed ; 


Where  de- 
fendant may 
move  that 
bill,  if  not 
amended 
within  a 
certain  time, 
maybe 
dismissed. 


upon  such  a  motion  is,  however,  within  the  discretion  of  the  Court : 
which  will,  of  course,  be  guided  by  the  conduct  of  the  cause  relsw 
tive  to  all  the  defendants. 

The  plaintiff,  by  obtaining  and  serving  an  order  for  leave  to 
amend  the  bill,  precludes  the  defendant  from  moving  to  dismiss ; 
and  the  order  to  amend  is  in  time,  if  drawn  up  and  served  before 
the  motion  to  dismiss  is  actually  made,  although  after  notice  of  the 
motion  has  been  served.^  And  if,  after  service  of  the  notice,  the 
plaintiff  files  replication,  it  is  also  a  complete  answer  to  the  motion.^ 
But  in  such  cases,  and  in  others  where  a  defendant's  title  to  dismiss 
is  intercepted  by  a  step  taken  by  the  plaintiff  between  the  notice 
of  motion  and  its  being  heard,  the  plaintiff  has  to  pay  the  costs  of 
the  defendant's  application  to  dismiss  the  bill.^  It  must  be  remem- 
bered, however,  that  after  service  of  a  notice  of  motion  to  dismiss, 
in  a  case  where  the  defendant  is  entitled  to  move,  an  order  of 
course  to  amend  cannot  be  obtained.^ 

An  order  to  amend,  if  irregularly  obtained,  has  been  held  to  be 
a  nullity,  and  not,  therefore,  to  stop  a  motion  to  dismiss ;  ^  but  this 
decision  would  seem  to  be  overruled  :  the  rule  of  the  Court  now 
being  to  treat  all  orders  that  have  been  made  as  valid,  until  they 
have  been  regularly  discharged." 

If,  upon  the  hearing  of  a  cause,  it  is  ordered  to  stand  over,  with 
liberty  to  the  plaintiff  to  amend  his  bill  by  adding  parties :  in 
pursuance  of  which  the  plaintiff  amends,  but  does  not  proceed  any 
further,  the  defendant  may  move  specially  to  dismiss  the  bill  for 
want  of  prosecution,  and  is  not  bound  to  set  the  cause  down  again.' 
And  where  the  order  dire'cts  the  cause  to  stand  over  for  a  limited 
time,  within  which  the  plaintiff  is  to  add  necessary  parties,  and 
that  in  default  thereof  the  bill  is  to  stand  dismissed  with  costs, 
without  further  order :  if  the  plaintiff  does  not  add  the  parties 
within  the  limited  time,  no  further  application  need  be  made  to 
dismiss  the  bill,  as  it  is  already  out  of  Court ;  *  but  if  the  order 
does  not  contain  a  direction  for  taxation  and  payment  of  costs,  an 
ex  parte  application  for  an  order  for  such  direction  must  be  made.' 
Where  the  order  does  not  direct  the  bill  to  be  dismissed  in  case 

6  De  Geneve  v.  Hannam,  1  E.  &  M. 
494. 

6  Blake  v.  Blake,  7  Beav.  514;  Petty  v. 
Lonsdale,  4  M.  &  C.  645;  3  Jur.  1186, 
reversing  ib.  1070;  Chuck  v.  Creraer,  3 
Phil.  113, 115;  1  C.  P.  Coop.  t.  Cott.  388, 
342;  and  see  observations  in  report  last 
cited;  Whittington  v.  Edwards,  3  De  G. 
&  J.  243,  249. 

'  Mitchel  V.  Lowndes,  2  Cox,  IB. 

8  See  Stevens  v.  Praed,  ib.  374. 

9  Dobede  v.    Edwards,   11    Sim.    464. 
QucBre,  if  the  application  should  not  be 
on  notice,  see  Seton,  1116.    For  form  of ' 
motion  paper,  see  Vol.  III. 


bill  cannot  be  dismissed  for  failure  to 
prosecute,  if  the  defendants  have  caused 
or  acquiesced  in  the  delay.  Dixon  v. 
Eutherford,  26  Geo.  163. 

1  Peacock  v.  Sievicr,  8  Sim.  BBS;  Jones 
V.  Lord  Charlemont,  12  Jur.  389,  V.  C.  E. 
As  to  orders  to  amend,  see  a?Ue,  p.  409 
et  sea. 

2  Story  V.  Official  Manager  of  the  Na- 
tional Insurance  Society,  2  N.  R.  351,  V. 
C.  W. ;  and  aeapoit,  p.  806. 

8  Ibid. ;  Waller  v.  Pedlington,  4  Beav. 
124. 

*  Ord.  IX.  12;  see  Briggs  v.  Beale,  12 
W.  K.  934,  V.  C.  W.;  and  ante,  pp.  412, 
418. 
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the  bill  is  not  amended  within  the  time  specified  in  the  order,  and  C.  XIX.  §  2. 
the  plaintiflF  omits  to  amend,  the  defendant  may  move;  upon  notice, 
that  unless  the  bill  be  amended  within  a  certain  time,  it  may  be 
dismissed  with  costs.^ 

Where,  at  the  time  of  service  of  the  notice  upon  the  plaintiff,  Plaintiff,  by 
the  defendant  had  a  right  to  move  to  dismiss  the  bill,  yet,  if  the  '^<=P¥°g'  "J 

1  •    i-jr  n-i  !■        •  '  J      '  serving  order 

plamtm  nles  a  repucation,  or  serves  an  order  to  amend  the  bill,  to  amend, 
before  the  hearing  of  the  motion,  the  defendant's  right  is  inter-  Sdlnt'3''* 
cepted,  and  the  plaintiff  will  be  allowed  to  retain  his  bill."  right  to 

Where,  however,  the  plaintiff  adopts   this   course,  the    Court  Cgtg  jq  ^^^^ 
usually  orders  him  to  pay  the  costs  of  the  application  for  dismissal ;  a  case. 
and  even  though  the  defendant  had  notice  that  the  plaintiff,  by 
taking  a  step  in  the  cause,  had  "prevented  any  order  being  made 
upon  the  motion  to  dismiss,  yet,  where  the  plaintiff  had  not  ten- 
dered the  costs  of  preparing  and  serving  the  notice  of  motion,  it 
was  held,  that  the  defendant  had  a  right  tta  bring  his  motion  before 
the  Court,  for  the  purpose  of  obtaining  his  costs ;  where  the  plain- 
tiff had  tendered  the  costs  of  preparing  and  serving  the  notice  of 
motion,  there  seems  to  have  been  some  difference  of  opinion  as  to 
the  right  of  the  defendant  to  bring  on  the  motion  to  obtain  taxed 
costs ;  ^  but  the  practice  would  now  seem  to  be  that  the  defendant  Defendant 
is  entitled  to  the  costs  actually  incurred,  and  that  he  may  in  all  entitled  to 
cases,  if  necessary,  bring  on  his  motion  for  the  purpose  of  obtain-  but  ought  not 
ing  them.*  It  would  seem,  however,  that  if  the  plaintiff  tenders  the  ^o^on^after 
costs  which  have  been  incurred,  it  is  improper  for  the  defendant  to  sufficient 
bring  on  his  motion,  and  that  he  would  not  be  allowed  subsequent 
costs;^ 

Where  there  is  an  irregularity  in  the  notice  of  motion  to  dismiss,  costs  of 
the  Court  will  not  make  the  plaintiff  pay  the  costs  of  the  applica^  w^rrnotice 
tion  for  dismissal.^  of  motion 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  operates  from  ^"^^^"f^' . 

,    .  Ill        /.  Order  to  dis- 

the  time  of  its  being  pronounced ;  and  it  would  seem,  thereiore,  missoverrides 
that  the  filing  of  replication  on  the  same  day  does  not  prevent  its  £^^^"0*^^016 
effect ; '  although  the  contrary  has  been  held,  under  the  old  prac-  day,  sembU. 
tice,.  where  the  order  was  made  ex  parte." 

■■  Emerson  v.  Emerson,  6  Hare,  442;  12  s  Newton  v.  Ricketts,  11  Beav.  164. 

Jur.  973.  ^  Steedman  v.   Poole,   10  Jur.  979;  11 

2  Waller  D.   Pedlington,  4   Beav.   124;       Jur.  665,  V.  C.  W. 

Corry  «.  Curlewis,  8  Beav.  606;  Heanley  '  Lorimer  v.  Lorimer,  1  J.  &  W.  284, 

V.  Abraham,  5  Hare,  214;  Young  v.  Quin-  288;  and  see  note  of  Registrars  in  Hughes 

cey,  9  Beav.  160;  andsee  on^e,  p.  804.  «.  Lewis,  John.  698. 

3  Attorney-General  v.  Cooper,  9  Sim.  8  Reynolds  v.  Nelson,  5  Mad.  60 ;  Fox 
379;  2  Jur.  917;  Piper  «.  Gittens,  11  Sim.  v.  Morewood,  2  S.  &S.  326.  Thefllingof 
282-  Wright  v.  Angle,  6  Hare,  109;  12  a  replication  after  notice  given  of  amotion 
Jur.' 34-  Hughes  v.  Lewis,  John.  696;  6  to  dismiss  the  bill  for  want  thereof, is  good 
Jur.  N  's.  804.  cause  against  the  motion;   but  it  will  ba 

<  Hughes  V.   Lewis,  6  Jur.  N.   S.  442;  allowed  only  on  payment  of  costs.     Gris- 

•  Johns.  696,  608 ;  and  see"  note  by  Regis-  wold  V.  Inmnn,  1   Hopk.   86.     Where  a 

trars  there  set  out.   Findlay  v.  Lawrence,  cause  is  at  issue  as  to  one  of  the  defend- 

11  Jur  705  V.  C.  K.  B.  ai>ts,  by  filing  a  replication  to  his  answer, 


8.06 
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C:  XIX.  §  2. 


Motion  to 
dismiss,  not 
prevented  by 
interlocutory 
application. 


Order  of 
reference  as 
to  title, 
prevents  a 
motion  to 
dismiss. 


Notice  of 
motion  for 
too  early  a 
day,  not 
cured  by 
postponing 
motion. 
Defendant,  in 
contempt  for 
non-payment 
of  costs  of 
attachment, 
cannot  move 
to  dismiss. 

Motion  to 
dismiss  irreg- 
ular, after 
order  to  stay 
till  contempt 
cleared  by 
plaintiff. 
Where  secu- 
rity for  costs 
ordered,  but 
not  given. 


The  defendant  is  not  prevented,  by  an  interlocutory  application, 
fi'om  moving  to  dismiss  for  want  of  prosecution ;  and  even  the  ob- 
taining an  injunction  does  not  prevent  the  bill  being  dismissed.* 
The  same  was  also  held  of  showing  cause,  successfully,  against  dis- 
solving an  injunction ;  ^  and  an  order  to  dismiss  a  bill  for  want  of 
prosecution  was  held  to  be  regular,  although  made  after  a  notice 
had  been  given  by  the  defendant  of  a  motion  to  dissolve  an  injunc- 
tion, but  which  motion  was  not  made,  in  consequence  of  the  state 
of  business  in  the  Court.* 

There  is  one  case,  however,  in  which  an  order  made  upon  an 
interlocutory  application  is  considered  as  a  sufficient  proceeding  to 
prevent  the  dismissal  of  a  bill  for  want  of  prosecution ;  viz.,  where 
the  bill  having  been  filed  for  the  specific  performance  of  a  contract, 
and  the  title  only  being  in  dispute,  a  reference  is  made,  upon  mo- 
tion, to  inquire  into  the  title.*  In  such  case,  the  order  being  in  the 
nature  of  a  decree,  made  upon  the  hearing  of  the  cause,  prevents  the 
dismissal  of  the  bill.    The  same  rule  applies  to  aU  decretal  orders.' 

It  has  always  been  a  general  rule,  that  if  notice  of  motion  to 
dismiss  for  want  of  prosecution  be  given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion  being  accidentally  postponed  to 
a  day  when  it  might  have  been  regularly  made.' 

It  is  to  be  recollected,  that  a  defendant  who  is  in  contempt  for 
non-payment  of  the  costs  of  an  attachment,  for  not  putting  in  his 
answer  in  due  time,  will  not  be  in  a  situation,  even  after  answer, 
to  move  to  dismiss  the  bill  for  want  of  prosecution :  unless,  indeed, 
the  plaintifi"  has  replied  to  the  answer,  or  taken  any  other  step 
amounting  to  an  acceptance  of  it.' 

After  an  order  to  stay  proceedings  until  the  plaintiff  had  cleared 
his  contemjit,  a  motion  to  dismiss  was  held  to  be  irregular,  and 
was  refused.*^ 

Where  the  defendant  has  obtained  an  order  for  security  for 
costs,  which  has  not  been  complied  with,  he  should  not  move  to 
dismiss  the  bill  for  want  of  prosecution,  but  that,  unless  security 
is  given  within  a  limited  time,  the  bill  may  be  dismissed.^ 


and  the  plaintiff  has  neglected  to  proceed 
agdinst  the  other  parties  so  that  such  de- 
fendant cannot  proceed  to  examine  wit- 
nesses and  close  the  proofs,  he  may  move 
to  dismiss  the  plaintiff's  bill  for  want  of 
prosecution.  Vermilyeau.  Odell,  4  Paige, 
121;  S.  C.  1  Edw.  Ch.  617;  Whitney  v. 
Mayor,  &c.,  of  New  York,  1  Paige,  548; 
Hastings  v.  Palmer,  1  Clarke,  52. 

1  Day  ».  Snee,  3  V.  &  B.  170;  Jamesi;. 
Biou,  3  Swanst.  234,  239;  Bliss  ».  Collins, 
cited  2  Mer.  62. 

2  Earl  of  Warwick  v.  Duke  of  Beaufort, 
1  Cox,  111. 

^  Farquharson  ».  Pitcher,  3  Euss.  883. 
Motion  refused  where  defendant  had  filed 
interrogatories  for  the  examination  of  the 


plaintiff.  Jackson  u.  Ivimey,  L.  E.  1  Eq. 
693,  V.  C.  W. 

*  Biscoe  V.  Brett,  2  V.  &  B.  377 ;  Collins 
».  Greaves,  5  Hare,  596 ;  Gregory  v.  Spen- 
cer, 11  Beav.  143. 

6  Bluck  ».  Colnaghi,  9  Sim.  411;  ante, 
p.  793;  post,  p.  810;  Anon.,  11  Ves.  169. 

«  De  Geneve  «.  Hannam,  1  R.  &  M. 
494 ;  and  see  Ponsardin  v.  Stear,  32  Beav. 
666;  9  Jur.  N.  S.  885;  Ernest  v.  Govett,  2 
N.  E.  486,  V.  C.  W. 

'  Anon.,  15  Ves.  174;  Herrett  v,  Rey- 
nolds, 2  Giff.  409;  6  Jur.  N.  S.  880. 

8  Futvoye  v.  ^ennard,  2  Giff.  533;  7 
Jur.  N.  S.  958. 

s  Kennedy  v.  Edwards,  11  Jur.  N.  S. 
153,  V.  C.  W.;  ante,  pp.  36,  36. 
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A  defendant  can  only  have  the  bill  dismissed  as  against  himself:  C.  Xix.  §  2. 

not  as  against  all  the  defendants ;  ^  and  the  notice  of  motion  should  ^ ' 

be  framed  accordingly.  Bill  dismissed 

^  An  order  to  dismiss  a  bill  can  only  be  drawn  up  on  the  produc-  agim*t  the 
tion  of  the  Record  and  Writ  Clerk's  certificate  of  the  proceedings  ^^f^^ant 

.r  J?        1  *  J:  to     moving. 

m  tne  cause,  tor  the  purpose  ol  showmg  what  proceedings  have  How  order 
been  had.  This  certificate  ought  to  be  produced  in  Court  at  the  '^™™  "up- 
time of  the  motion  being  made,  or  at  all  events  before  the  rising 
of  the  Court  on  that  day ;  ==  and  the  Registrar  will  not  draw  up 
the  order  until  he  sees  that  the  certificate  has  been  granted.''  Some- 
times, the  certificate  has  been  applied  for,  and  obtained,  after  the 
order  has  been  pronounced  by  the  Court;  so  that  it  was  dated 
subsequently  to  the  order :  which? although  drawn  up  and  entered 
aftei-wards,  is  always  dated  on  the  day  that  it  is  pronounced  by 
the  Court.*  This  practice  would  seem  to  have  been  irregular,  and, 
if  objected  to,  not  now  to  be  permitted.^ 

Where  either  party  does  not  appear  on  the  motion,  an  ofiice  Where  either 
copy  of  the  affidavit  of  service  of  the  notice  of  motion  ^  must  also  ?™£.f °*^"°' 
be  in  Court ;  and  where  the  defendant  fails  to  move,  the  plaintiff 
may  obtain  an  order  for  payment  of  his  costs  of  the  abandoned 
motion.' 

Upon  hearing  the  motion,  the  Court  usually  either  dismisses  the  On  hearing 
bill  with  costs,  or  orders  the  plaintiff  to  pay  the  costs  of  the  Xaiiy'^'""^ 
motion,  and  to  enter  into  an  undertaking  to  amend  the  bill,  file  aUowsitwith 
replication,  or   set  down  the  cause  to  be   heard  on  motion  for  order's  plain- 
decree,  or  on  bill  and  answer,  within  a  limited  period,  according  ''^4°anT 
to  the  state  of  the  suit ;  °  or,  as  it  iS  usually  expressed,  to  "  speed  undertake  to 
the  cause."  eausf  ^ 

The  Court,  however,  sometimes  directs  the  motion  to  stand  Motion  some- 
over,  in  order  to  give  the  plaintiff  an  opportunity  of  taking  a  step  t™tandover 
in  the  cause,  and  so  preventing   the  bill  being  dismissed;   and    or  plaintiff 

to  proceed. 

upon  his  doing  so,  makes  no  other  order  on  the  motion  than  that 
the  plaintiff  pay  the  costs ; '  or,  if  satisfied  that  the  plaintiff 
has  used  reasonable  diligence,  it  has  refused  to  make  any  order  on 

1  Ward  u.  Ward,  11  Beav.  159, 162;  12  386  j  Earl  of  Mornington  v.  Smith.  9  Beav. 
Jur.  592.  251 ;    Hardy  v.  Hardy,  1  C.  P.  Coop.  t. 

2  Freeston  v.  Claydon,  17  Jur.  435,  V.  Cott.  16;  Williams  ».  Rowland,  3  Jur.  N. 
C.  W.  S.  658,  V.  C.  W.;  Hancock  v.  Kollison,  5 

8  Wills  V.  Pugh,  10  Ves.  402,  403.  Jur.  N.  S.  1199;    8  W.  E.   18,  V.  C.  S.; 

1  Ihid.;    M'Mahon  ».   Sisson,   12  Ves.  Hand  u.  King,  10  Jur.  N.  S.  91,  V.  C.  W.; 

465;  Attorney-General  !).  Finch,  1  V.  &  Jones  «.  Jones,  10  Jur.  N.  S.  1167,  L.  JJ. ; 

B.  368 ;  King  v.  Noel,  5  Mad.  13 ;  Bt  Risca  Forbes  «.  Preston,  11  Jur.  N.  S.  198,  V.  0. 

Coal  Company,  10  W.  E.  701,  L.  C.  S. ;   Southampton,  &c.   Steamboat  Com- 

«  Bell  V.  Bell,  14  Jur.  1129,  V.  C.  Ld.  pany  (Limited)  v.  Rawlins,  13  W.  E.  512, 

C. ;  Freeston  ».  Claydon,  wbi  mp.  u.  33. 

6  For  forms  of  affidavit,  see  Vol.  III.  9  Young  v.  Quincy,  9  Beav.  160;  Stin- 

7  See  post,  Chap.  XXXV.  §  2,  Motims ;  ton  u.  Taylor,  4  Hare,  608,  609;  10  Jur. 
•  Ord.  XL.  23.  386. 

8  Stinton  V.  Taylor,  4  Hare,  608;  10  Jur. 
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C.  XIX.  §  2. 

Further  tim 
sometimes 
given. 
Costs, 
are  in  the 
discretion  of 
the  Court. 


Costs :  where 
plaintiff 
becomes 
bankrupt,  or 
sues  in  forma 
pauperis  ; 


or  where 

.  defendant 

becomes 

bankrupt. 


Court  will 
not  enter 
into  merits, 
on  motion  to 
dismiss. 

Where 
defendant 
knows  plain- 
tiff has 
used  due 
diligence. 


the  motion ;  ^  and  after  replication  has  been  filed,  the  Court  will, 
in  a  proper  case,  give  the  plaintiff  further  time.^ 

Notwithstanding  the  enactment  that,  upon  the  defendant's 
dismissing  a  bill  for  want  of  prosecution  the  plaintiff  shall  pay  to 
the  defendant  his  costs,  to  be  taxed  by  the  Master,'  the  Court  has 
a  discretion  to  make  such  order  in  respect  of  costs,  as  well  as  in 
other  respects,  as  it  thinks  fit ;  and  though,  in  most  oases,  where 
the  defendant  was  in  a  position  to  move  to  dismiss  at  the  time  the 
notice  was  served,  the  Court  orders  the  plaintiff  to  pay  the  costs, 
whatever  order  it  may  make  in  other  respects,  it  has  refused  to 
make  any  order  upon  the  motion :  *  has  dismissed  the  bill,  without 
costs :  ^  and  has  even  gone  the  length  of  dismissing  the  motion 
with  costs.' 

Where  the  plaintiff  becomes  bankrupt,'  or  has  filed  his  bill 
in  forma  pauperis,^  the  rule  is  to  dismiss  the  bill  without  costs. 
Where  the  defendant  becomes  bankrupt,  it  seems  to  have  been 
formerly  considered  that  the  bill,  if  dismissed  for  want  of  prose- 
cution, ought  to  be  dismissed  without  costs;"  but  it  has  since 
been  held,  that  the  fact  of  a  defendant  becoming  a  bankrupt,  is 
not  of  itself  a  sufficient  reason  for  departing  from  the  ordinary 
rule  that,  a  bill  dismissed  for  want  of  prosecution,  is  dismissed 
with  costs." 

The  Court  v?ill  not  enter  into  the  merits  of  the  case,  for  the 
purpose  of  determining  whether  the  bill  shall  be  dismissed  with 
or  without  costs ;  but  will,  for  that  purpose,  only  consider  the 
conduct  of  the  parties  in  the  prosecution  of  the  cause.^^ 

Where  a  defendant,  knowing  that  the  plaintiff  has  used  due 
diligence  and  been  unable  to  get  in  the  answers  of  other  defend- 
ants, moves  to  dismiss  the  bill  for  want  of  prosecution,  the  motion 
will  be  dismissed  with  costs ;  ^^  and  it  is,  therefore,  prudent  on  the 


1  Ingle  17.  Partridge,  12  W.  E.  65,  M.  E. ; 
33  Beav.  287. 

2  Pollard  V.  Doyle,  2  W.  E.  509,  V.  C. 
K. ;  and  see  Forbes  v.  Preston,  11  Jur.  N. 
S.  198,  V.  C.  S. 

s  4  &  B  Anne,  o.  16,  §  28,  ante,  p.  791. 
As  to  the  foi*m  of  order,  where  the  suit  is 
by  an  official  manager  or  liquidator,  see 
Grand  Trunk  Company  v.  Brodie,  8  De  G., 
M.  &  6.  146;  17  Jur.  309;  9  Hare,  823; 

17  Jur.  205 ;  Official  Manager  of  Consols 
Insurance  Company  v.  Wood,  13  W.  K. 
492,  V.  C.  K. ;  2  Dr.  &  Sm.  363;  and  see 
Morgan  &  Davey,  226. 

<  Vent  V.  Pace,v,  3  Sim.  382;  and  see 
Ingle  V.  Partridge,  vM  sup. 
'  6  Pinfold  ».  Pinfold,  9  Hare  Ap.  14;  16 
Jur.  1081,  V.  C.  T. ;  and  see  South  Staf- 
fordshire Eaiiway  Company  v.  Hall,  16  Jur. 
160,  V.  C.  K. :  Lancosliire  and  Yorkshire 
Railway  Company  v.  Evans,  14  Beav.  529; 
Kemball  v.  Walduck,  1  Sm.  &  G.  Ap.  27; 

18  Jur.  69,  V.  C.  S. 


«  Partington  v.  Baillie,  5  Sim.  667 ;  Win- 
thropu.  Murray,  7  Hare,  150;  13  Jur.  32; 
Ingle  V.  Partridge,  33  Beav.  287. 

7  Ante,  p.  64,  post,  p.  813 ;  Meiklam  x. 
Elmore,  4  De  G.  &  J.  208;  5  Jur.  N.  S. 
904 ;  and  see  post,  p.  814. 

8  Ante,  p,  792;  and  see  p.  42. 

9  Blanchard  v.  Drew,  10  Sim.  240 ;  Mon- 
teith  V.  Taylor,  9  Ves.  615 ;  1  M'N.  &  G. 
81,  n.;  Kemball  v.  Walduck,  1  Sm.  &  6. 
Ap.  27;  18  Jur.  69;  Findlay  «.  Lawrence, 
2  De  G.  &  S.  303. 

10  Blaokmore  «.  Smith,  1  M'N.  &  G.  80; 
13  Jur.  218 ;  Eobson  r.  Earl  of  Devon,  3 
Sm.  &  G.  227;  2  Jur.  N.  S.  565;  Levi  v. 
Heritage,  26  Beav.  560;  S.  C.  nom.  Lever 
B.  Heritage,  5  Jur.  N.  S.  215. 

11  Stagg  V.  Knowles,  3  Hare,  241,  244; 
South  Staffordshire  Railwav  Company  v. 
Hall,  16  Jur.  160,  V.  C.  K. ;  VVallis  v.  Wal- 
lis,  4  Drew.  458. 

12  Partington)). Baillie, 5  Sim, 667;  Win- 
throp  V.  Murray,  7  Hare,  150;  13  Jur.  32; 
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part  of  the  plaintiff  to  give  a  defendant  who  is  in.  a  position  to 
move  to  dismiss,  notice  that  the  other  answers  have  not  been  got 
in,  if  such  is  the  faot.^ 

Where  the  plaintiff  undertakes  to  speed  the  cause,  the  order 
ought  to  go  on  to  provide  that,  in  default  of  his  taking  the 
appointed  step  within  the  prescribed  period,  the  bill  shall  be 
dismissed  with  costs,  without  further  notice.^ 

If  the  plaintiff  makes  default  in  taking  the  next  step  within 
the  time  limited,  no  further  indulgence  will  in  general  be  granted 
him.'  Where,  however,  the  plaintiff  considers  he  has  a  case 
entitling  him  to  ask  for  further  indulgence,  he  should  make  a 
special  application  for  further  time,  by  motion  or  summons,  before 
the  expiration  of  the  period  liSiited;*  or  if  the  time  has  ex- 
pired, the  apphcation  must  be  to  have  the  bill  restored.^  It  is 
not,  howevei-,  the  ordinary  course  of  the  Court  to  restore  a  bill 
which  has  once  been  dismissed ;  it  must  be  shown  that  substantial 
justice  requires  that  it  should  be  done,  and  then,  upon  the  partic- 
ular circumstances,  the  Court  will  make  the  order.*  The  Court 
will  not  restore  a  bill,  which  has  been  regularly  dismissed,  for  the 
mere  purpose  of  agitating  the  question  of  costs.' 

It  has  been  held,  that  it  is  no  answer  to  a  motion  to  dismiss 
that  the  plaintiff  has  not  been  able  to  get  in  the  answers  of  other 
defendants ; '  or  that  the .  delay  of  the  plaintiff  was  occasioned 
by  difficulties  in  drawing  up  an  order  allowing  a  demurrer  by 
other  defendants,  with  leave  to  amend ;  ^  or  that  the  plaintiff  has 
applied  for  the  production  of  documents,  unless  the  application 
was  made  without  delay : "  or  that  proceedings  had  been  stayed, 
against  other  defendants,  tiU  the  plaintiff  should  pay  them  certain 


and  see  Ingle  v.  Partridf;e,  12  "W.  E.  65, 
M.  R. ;  33  Beav.  287 ;  Nicholl  v.  Jones,  14 
W.  E.  79,  V.  C.  W. ;  Barker  v.  Piele,  12 
W.  E.  460,  V.  C.  K. 

1  Adair  v.  Barrinffton,  2  W.  E.  361;  2 
Eq.  Eep.  408,  V.  C.  W. 

2  Emerson  v.  Emerson,  6  Hare,  442;  12 
Jur.  973;  Stephenson*.  Mackay,  24  Beav. 
252 ;  Pearce  v.  Wrigton,  ib.  253 ;  and  see 
Bartlett  v.  Harton,  17  Beav.  479;  17  Jur. 
1019;  Stevens  v.  Praed,  2  Cox,  374;  Do- 
bede  v.  Edwards,  11  Sim.  454.  For  form 
of  order  in  such  case,  see  Seton,  1278,  No.  4. 

3  Lamert  v.  Stanhope,  5  De  G.  &  S. 
247 ;  Stephenson  v.  Maolvay,  nbi  sup. ;  Wil- 
liams V.  Page,  24  Beav.  490;  Bartlett  v. 
Harton,  u&i  sup. 

i  La  Mert  •».  Stanhope,  wot  sup.  In  an 
ordinary  case  the  application  should  be 
made  by  summons.  For  forms  of  notice 
of  motion  and  summons,  see  Vol.  III. 

5  Bartlett  v.  Harton,  17  Beav.  479 ;  17 
Jur.  1019 ;  Jackson  v.  Purnell,  16  Ves.  204 ; 
the  application,  in  this  case,  should  be 
made  by  motion.  For  form  of  notice  of 
motion,  see  Vol.  III. 

6  See  Southampton    Steamboat   Com- 


C.  XIX.  §  2. 


Form  of 
order,  where 
plaintiff 
undertakes 
to  speed. 

AVhere  plain- 
tiff makes 
default,  no 
further 
indulgence 
generally 
granted. 


Bill  may  be 
restored,  on 


grounds ; 

but  not  for 
the  purpose 
of  costs. 


What  is  not 
an  answer  to 
a  motion  to 
dismiss. 


pany  v.  Eawlins,  11  Jur.  N.  S.  230;  13  W. 
E.  512,  L.  JJ.,  where  the  delay  had  been 
occasioned  by  a  mistake. 

'  Hannam  n.  South  London  Water 
Works  Companv,  2  Mer.  63,  64;  Stone  v. 
Locke,  48  Maine,  426.  Where  a  bill  has 
been  dismissed  from  the  docket,  for  want 
of  prosecution,  on  motion  of  the  defendant, 
the  suit  cannot  properly  be  broufcbt  for- 
ward at  a  .rabsequent  term,  on  motion,  to 
obtain  an  order  for  costs.  It  seems  the 
proper  proceeding  for  the  defendant,  after 
dismissal  for  want  of  prosecution,  is  to 
apply  for  an  order  to  discharge  the  decree 
dismissing  the  bill.     Stone  v.  Locke,  'ubi 


8  Lester  t!.  Archdale,  9  Beav.  156;  Earl 
of  Mornington  v.  Smith,  ib.  251;  Baldwin 
V.  Damer,  11  Jur.  723,  V.  C.  E. ;  Stinton 
V.  Tavfor,  4  Hare,  608,  609;  10  Jur.  386; 
Adair  v.  Barrington,  2  W.  E,  361 ;  2  Eq. 
Eep.  408,  V.  C.  W. ;  Brigi?s  v.  Beale,  12 
W.  E.  934,  V.  C.  W. ;  but  see  ante.p.  808. 

9  Jones  V.  Morgan,  12  Jur.  388,  V.C.  E.; 
see  also  Drioli  ».  Sedgwick,  16  Jur.  284, 
V.  C.  Ld.  C. 

10  Franco  v.  Meyer,  2  H.  &  M.  42. 
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DISMISSING  BILLS,   AND   STATtNO  PROCEEDINGS. 


C.  XIX.  §  2. 


Negotiations 

WtDL 

defendant 
moving  may 
be  an  answer. 


Defendant 
ma^  move, 
altnough  he 
has  omitted 
to  give  notice 
of  filing  his 
answer. 

Where  plain- 
tiff outlawed. 

Abatement 
by  defend- 
ant's death. 
Bills  to 
perpetuate 
testimony, 
cannot  be 
dismissed  for 
want  of 
prosecution. 


Bills  of 
discovery. 


Suit  for 
receiver, 
pendente  lite. 


costs :  *  or  that  the  plaintiff  had  offered  to  dismiss  the  bill  with- 
out costs :  the  decision  on  -which  it  had  been  filed  having  been 
overruled ;  ^  or  that  the  defendant  has  become  bankrupt.' 

Where,  however,  in  consequence  of  negotiations  with  the  prin- 
cipal defendant,  the  plaintiff  did  not  get  in  the  answers-  of  the 
other  defendants,  and  the  principal  defendant,  during  the  absence 
of  the  plaintiff  abroad,  moved  to  dismiss  for  want  of  prosecution, 
Lord  Cottenham  gave  the  plaintiff  (on  the  7th  of  July)  till  the 
1st  day  of  the  ensuing  Michaelmas  term,  to  file  replication.*  The 
omission  on  the  part  of  the  defendant  to  give  notice  of  the  filing 
of  his  answer,^  does  not  affect  his  right  to  move  to  dismiss  the 
bill  for  want  of  prosecution :  though,  of  course,  it  may  materially 
affect  the  order  which  the  Court  will  make  upon  the  motion.^ 

A  bill  may  be  dismissed  for  want  of  prosecution,  while  the 
plaintiff  is  an  outlaw.' 

A  defendant  is  not  prevented  irom  moving  to  dismiss  by  the 
suit  having  abated,  through  the  death  of  another  defendant.' 

In  bUls  to  perpetuate  testimony,  it  does  not  seem  that  the  de- 
fendant has  hitherto  had,  under  any  circumstances,  a  right  to 
have  the  bill  dismissed  for  want  of  prosecution.  In  Seavan  v. 
Carpenter^  a  cause  of  this  kind,  a  motion  to  dismiss  before 
replication,  was  refused ;  but  Sir  Lancelot  Shadwell  V.  C.  made 
an  order,  that  the  plaintiff  should  file  a  replication  forthwith,  arid 
proceed  to  the  examination  of  his  witnesses,  as  prayed  by  his  bill, 
and  procure  such  examination  to  be  completed  on  or  before  a  cer- 
tain day ;  and  that,  in  default  thereof,  he  should  pay  to  the  defend- 
ant his  costs  of  the  suit.  And  a  similar  order  was  made,  on  a  like 
motion  after  replication." 

So,  in  the  case  of  a  bill  for  discovery,  Ae  defendant  should 
not  move  to  dismiss  for  want  of  prosecution,  but  should,  after 
the  time  for  excepting  to  his  answer  has  elapsed,  obtain,  on  peti- 
tion as  of  course,  an  order  for  the  payment  of  his  costs  by  the 
plaintiff."    And  in  a  suit  for  a  receiver,  pendente  lite,  the  motion 


1  Lautour  «.  Holoombe,  10  Beav.  256. 

2  Lancashire  and  Yorkshire  Railway 
Company  v.  Evans,  14  Beav.  629 ;  the  bill 
was,  however,  in  this  case,  afterwards  dis- 
missed without  costs.  South  Staffordshire 
Railway  Company  «.  Hall,  16  Jur.  160,  V. 
0.  K. 

3  Levi  ».  Heritage,  26  Beav.  560,  and 
cases  there  cited;  S.  C.  nora.  Lever  v. 
Heritage,  5  Jur.  N.  S.  215;  or  that  a 
cross-bill  at  the  suit  of  another  defendant 
is  pending.  Windham  w.  Cooper,  14  W. 
R.  8,  V.  C.  W. 

<  Hardy  v.  Hardy,  1  C.  P.  Coop.  t.  Cott. 
16. 

5  Ord.  III.  9;  see  ante,  p.  ^65. 

0  Jones  «.  Jones,  1  Jur.  N.  S.  863 ;  3 
W.  R.  638,  V.  C.  S. 


'  Knowles  v.  Rhydydefed  Colliery  Com- 
pany, John.  630;  6  Jur.  N.  S.  291. 

8  Williams  v.  Page,  24  Beav.  490. 

9  11  Sim.  22. 

l«  Wright  V.  Tatham,  2  Sim.  459;  and 
Barham  ».  Longman,  s6.  460;  see  also 
Brigstocke  v.  Rooh,  7  Jur.  N.  S.  63,  V.  C. 
S.;  and  post  Chap.  XXXIV.  §  4,  Bilh  la 
Perpetuate  Testimcmy. 

11  Woodcock  V.  King,  1  Atk.  286;  Attoi^ 
ney-General  v.  Burch,  4  Mad.  178;  Rhodes 
V.  Hayne,  9  Jur.  175,  T.  C.  K.  B. ;  South 
Eastern  Railway  Company  v.  Submarine 
Telegraph  Company,  18  Beav.  429;  17 
Jur.  1044;  Fitzgerald  v.  Butt,  9  Hare  Ap. 
65;  seepoit,  Chap.  XXXIV.  §  2,  BUls  of 
Disemery.  For  form  of  petition,  see  post, 
V0I.IIL 
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should  be  for  paymeat  of  costs,  to  stay  proceedings,  and,  if  neces-  C.  XIX.  §  2. 
sary,  to  discharge  the  receiver.*  ' y ' 

After  a  decree,  or  even  a  decretal  order,  has  been  made,  a  bill  ^^f'  ^«"|=^< 
cannot  be  dismissed  for  want  of  prosecution ;  thus,  in  the  case  of  order,  a 
Mucfc  V.  Oolnaffhi,^  which  was  a  suit  for  winding  up  the  affairs  of  S^m^sVfor 
the  partnership  between  the  plaintiff  and  defendant,  and  in  which  want  of 
an  order  had  been  made,  by  consent  on  motion,  for  taking  the  cannotYe" 
accounts  of  the  partnership,  but  had   not   been   drawn  up.  Sir  ™^'^'=- 
Lancelot  Shadwell  V.  C.  said,  that  the  order  which  had  been  pro- 
nounced was  a  decretal  order ;  and  though  it  had  not  been  drawn 
up,  yet,  either  party  was  at  liberty  to  draw  it  up ;  and  that  an  order 
in  the  nature  of  a  decree  having  been  made  in  the  cause,  the  bill 
could  not  be  dismissed.      But    after   a  decree  merely  directing 
accounts  and  inquiries,  to  enable  the  Court  to  determine  what  is 
to  be  done,  a  bill  can  always  be  dismissed.^ 

It  has  been  before  stated,  that  an  order  to  dismiss  a  bill  for  Dismission 
want  of  prosecution  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  pt^aM  to  ^. 
same  matter.*     Where,  however,  after   a  bill  has  been  so  dis-  newbiji; 
missed,  the  plaintiff  files  another  bill  for  the  same  purpose,  the 
Court  will  suspend  the  proceedings  on  such  new  bill  till  the  costs  but  second 
of  the  former  suit  have  been  paid ;  and  where  the  defendant,  in  g^y^^-tui 
the  suit  which  had  been  dismissed,  died  before  he  had  received  costs  paid, 
his  costs,  and  the  plaintiff  filed  a  new  bill  against  his  executor 
for  the   same  object,  Sir  Lancelot  ShadweU  V.  C.  ordered  the 
proceedings  on  the  new  bill  to  be  stayed,  until  the  plaintiff  had 
paid  the  executor  the  costs  of  the  dismissed  suit.^    This  rule  does 
not  apply,  vrhere  the  plaintiff  sues  by  a  next  friend.^ 

An  order  to  dismiss  a  bUl  for  want  of  prosecution,  effectually  No  prooeed- 
puts  an  end  to  every  proceeding  in  the  suit  which  has  been  dis-  order  to 
missed,  and  no  subsequent  step  can  be  taken  in  it,  except  such  as  lii^miss. 
may  be  necessary  for  carrying  into  effect  the  order  of  dismissal.' 
Therefore,  where  a  defendant  obtains  an  order  to  dismiss  a  bill 
for  want   of  prosecution,  without   the  plaintiff's  having  made  a 
motion    of  which   he    has    given   notice,  the    defendant   cannot 

1  Edwards  v.  Edwards,  17  Jur.  826,  V.  missed  for  want  of  prosecution,  it  operates 
C.  W. ;  Anderson  v.  Guichard,  9  Hare,  275 ;  as  a  discontinuance,  and  is  no  more  tlian 
Barton  ».  Rock  (No.  2),  22  Beav.  376 ;  see  a  nonsuit,  at  law,  and  does  not  prevent  the 
now  20  &  21  Vic.  c.  77,  §§  70,  71;  but  bringing  of  a  new  bill.  M'Broom  ».  Som- 
see  Williams  v.  Attorney-General,  Seton,  mervijle,  2  Stewart,  515 ;  Porter  d.  Vaughn, 
1003,  26  Vt.  624.    The  dismissal  absolutely  of  a 

2  9  Sim.  411;  Egg  v.  Devey,  11  Beav.  bill  by  a  Court  which  had  no  jurisdiction 
221-  see  also  am(e,  pp.  793,  806;  and  Col-  of  the  case,  is  no  bar  to  another  suit.   Lan- 
]ins'».  Greaves,  8  Hare,  696;  Gregory  n-  caster  «.  Lair,  1  Dana,  109.           „  „  ^ 
Spencer,  11  Beav.  143.  «  Long  v.  Stone,  13  Jur.  1091,  V.  C.  E. ; 

s  Anon.,  11  Ves.  169;  Barton  v.  Barton,  and  see  ante,  p.  796. 
3'  K  &  J  512;  3  Jur.  N.  S.  808;  and  see  6  Hind  v.  Whitmore,  2  K.  &  J.  458. 

ante  d  793  '  ^^^  Lorimer  v.  Lorimer,  1  J.  &  W. 

*  'Inte,  p.  659;    Story  Eq.  PI.  §   793;  284;    Bartlett    v.  Harton,   17   Jur.  1019, 

Mitford  Eq..  PI.  by  Jeremy,  238 ;  see  Byrne  M.  E. 
V.  Erese,  2  Moll.  157.    When  a  bill  is  dis- 
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C.  XIX.  §  3. 


Costs  of  dis- 
missal may 
be  taxed, 
without  spe- 
cial reference, 
and  recov- 
ered. 

What  costs 
are  included. 


Where  offi- 
cial manager 
has  been 
substituted 
as  plaintiff. 


Order  dis- 
missing bill 
maybe 
enrolled. 

Dismissal  of 
bill,  where 
plea  held 
sufficient. 


afterwards  obtain  the  costs  of  the  raotion,  as  an  abandoned 
motion.^ 

Where  a  bill  is  dismissed  with  costs,  they  may  be  taxed  with- 
out any  order  referring  them  for  taxation,  unless  the  Court  pro- 
hibits the  taxation ;  and  they  will  be  recoverable  by  subpoena,  in 
the  usual  manner.^  "Where  the  dismissal  takes  place  before  the 
hearing,  only  those  costs  which  are  costs  in  the  cause  are  in- 
cluded :  °  therefore,  when  the  costs  of  a  motion  or  other  application 
in  the  cause  are  reserved,  they  should  be  made  costs  in  the  cause, 
or  reserved  "  until  the  hearing  or  further  order,"  and  not  simply 
"  until  the  hearing."  * 

Where  a  bill  was  dismissed  for  want  of  prosecution,  in  a  suit 
in  which  the  official  manager  of  a  company  under  process  of  wind- 
ing up  had,  after  institution  of  the  suit,  been  substituted  as 
plaintiff,  the  order  provided  that  the  defendants  should  be  at 
liberty  to  prove  for  their  costs  in  the  winding  up.' 

The  order  dismissing  a  bill  for  want  of  prosecution,  may  be 
enrolled,  although  the  only  object  in  doing  so  be  to  prevent  an 
appeal." 

Where  a  plea  to  the  whole  bill  is  not  set  down  for  argimient 
within  three  weeks  after  the  filing,  and  the  plaintiff  does  not 
within  such  three  weeks  serve  an  order  for  leave  to  amend  the 
bill,  or  by  notice  in  writing  undertake  to  reply  to  the  plea,  the 
defendant  by  whom  such  plea  was  filed  may  obtain,  as  of  course, 
an  order  to  dismiss  the  bill.'' 


Where 
abated  by 
death  of  sole 
plaintiff: 
notice  to  his 
legal  repre- 
sentative, to 
revive. 


Section  III. —  Where  the  Suit  has  Abated,  or  become  otherwise 

Defective. 

Where  a  suit  abates  by  the  death  of  a  sole  plaintiff,  the  Court, 
upon  motion  of  any  defendant,  made  on  notice  served  on  the  legal 
representative  of  the  deceased  plaintiff,  may  order  that  such  legal 
representative  do  revive  the  suit  within  a  Umited  time,  or  that  the 
bill  be  dismissed.* 


1  As  to  abandoned  motions,  see  post, 
Chap.  XXXV.  §  2,  Motions;  and  Ord. 
XL.  23. 

2  Ord.  XL.  38. 

8  Stevens  v.  Keating,  1  M'N.  &  G.  659, 
663;  14  Jur.  157. 
*  Rumbold  v.  Forteath,  4  Jur.  N.  S.  608, 

V.  c.  w. 

6  Caldwell  v.  Ernest  (No.  2),  27  Beav. 
42;  5  Jur.  N.  S.  667. 

8  Williams  v.  Page,  1  De  G.  &  J.  561. 

'  Ord.  XIV.  17;  ante,  p.  696.  As  to 
laches  in  applying,  see  Campbell  v.  Joyce, 
L.  E.  2Eg.377,  V.  C.  W. 

8  Ord.  XXXII.  4.  This  rule  is  only  ap- 
plicable to  an  abatement  or  defect  occur- 


ring before  decree'.  As  to  proceedings  in 
the  suit,  after  an  abatement,  but  in  ite- 
rance of  it,  see  Smith  v.  Horsfall,  24  Beav. 
331;  Houston  v.  Briscoe,  7  W.  R.  394,  V. 
C.  K.  In  Massachusetts,  "  when  the 
death  of  any  party  shall  be  suggested  in 
writing,  and  entered  on  the  docliet,  the 
clerk,  upon  application,  may  issue  process 
to  bring  into  court  the  representative  of 
such  deceased  party."  Eule  25  of  the 
Rules  for  Practice  in  Chancery;  see  also 
56th  and  57th  Equity  Rules  of  the  United 
States  Courts,  lor  form  of  order  under 
r.  4,  see  Seton,  1278,  No.  5;  and  for  form 
of  notice  of  motion,  see  Vol.  III. 


WHERE    SUIT   HAS   ABATED,    OB   BECOME   DEFECTIVE. 
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The  words  legal  representative  mean  heir,  or  devisee,  or  execu- 
tor, or  administrator,  according  as  the  suit  relates  to  real  or  personal 
estate.^ 

Where  the  sole  plaintiff  died  after  decree,  and  after  an  injunc- 
tion to  restrain  waste.  Lord  Langdale  M.  R.  made  an  order,  that 
all  ftirther  proceedings  should  be  stayed,  and  the  injunction  dis- 
solved, unless  the  suit  were  revived  within  a  limited  time;  ^  but 
Sir  R.  T.  Kindersley  V.  C.  dechned  to  follow  this  case,^  on  the 
ground  that  the  defendant  could  himself  revive.*  And  where  an 
injunction  had  been  obtained,  restraining  an  action  at  law,  and  the 
sole  plaintiff  died.  Sir  John  Romilly  M.  R.  said  he  had  no  jurisdic- 
tion to  make  an  order  that  the  suit  be  revived  by  the  plaintiff's 
representatives,  or  the  bill  be  dismissed.*  If  the  bill  is  dismissed, 
it  will  be  dismissed  without  costs.'  ■ 

A  suit  does  not  abate  by  the  death  of  a  sole  plaintiff,  who  is  the 
public  officer  of  a  joint-stock  company : '  in  such  a  case,  therefore, 
the  defendant  should  apply  to  dismiss  the  bill  in  the  usual  foi-m, 
and  not  that  it  may  be  revived  within  a  Umited  time  or  dismissed.* 

Where  a  suit  abates  by  the  death  of  one  of  several  co-plaintiffs, 
the  defendant  may,  on  motion,'  obtain  an  order  that  the  surviving 
plaintiffs  do  revive  within  a  limited  time,  or,  in  default,  that  the 
bill  stand  dismissed  vfdth  costs ;  ^°  and  it  is  no  answer  to  such  an 
application  that  there  is  no  personal  representative  of  the  deceased 
plaintiff."    'No  order  will  be  made  as  to  the  costs  of  the  motion.^^ 

Where  a  suit  abates  by  the  marriage  of  a  female  sole  plaintiff,  a 
similar  order  may  be  obtained  against  her  husband ;  ^'  and  it  seems 
that  the  order  vrill  be  made  with  costs." 

Where  the  abatement  is  caused  by  the  death  of  a  defendant,  his 
representatives  may  move  that  the  plaintiff  do  revive  the  suit 


C.  XIX.  §  3. 


Meaning  of 
"legal  repre- 
sentative," 
Where  sole 
plaintiff  dies 
after  decree : 

Defendant 
may  revive. 


Costs,  on 
dismissal. 

Where  plain- 
tiff sues  as 
public  officer. 


Death  of  one 
co-plaintiff: 
notice  to  sur- 
vivor to 
revive. 


Marriage  of 
female  sole 
plaintiff. 

Death  of 
defendant; 


1  See  Price  v.  Berrington,  11  Beav.  90. 

2  Jiid. 

8  Mills  V.  Dudgeon,  1  W.  E.  514,  V. 
C.  K. 

^  See  Devaynes  ».  Morris,  1  M.  &  C. 
213  225 

s'oidfieldB.  Cobbett,  20  Beav.  563. 

6  Chowick  V.  Dimes,  3  Beav.  290,  492, 
n. ;  and  cases  in  ib.  294,  n. ;  Hill  v.  Gaunt, 
7  Jur.  N.  S.  42;  9  W.  K.'68,  V.  C.  W. 

7  See  7  Geo.  IV.  c.  46,  §  9. 

8  Burmester  v.  Von  Steiiz,  23  Beav.  32. 
8  For  form  of  notice,  see  Vol.  III. 

10  Adamson  v.  Hall,  T.  &  E.  268,  over- 
ruling S.  C.  nam.  Adamson  v.  Hull,  1  S.  & 
S.  249;  Chichester  ».  Hunter,  3  Beav.  491; 
Lord  Huntingtower  v.  Sherborn,  5  Beav. 
380;  Holcombe  v.  Trotter,  1  Coll.  654; 
Norton  v.  Wiiite,  2  De  G.,  M.  &  G.  678; 
Powell  V.  Powell,  ib.  n. ;  Pudge  v.  Pitt,  3 
W.  B.  100,  v.  C.  S.;  Pearce  v.  Wrigton, 
24  Beav.  253;  Hindei).  Morton,  13  W.  E. 
401,  V.  C.  W.  See  Pells «.  Coon,  1  Hopk. 
450,  in  which  it  was  held  in  New  York, 


that  upon  the  abatement  of  a  suit,  by  the 
death  of  one  of  several  co-plaintiffs,  it  is  at 
the  election  of  the  surviving  co-plaintiffs 
whether  they  will  revive  the  suit.  The 
Court  will  limit  the  time  within  which 
they  shall  make  that  election.  And  if 
they  do  not  revive  the  suit  within  the  time 
limited,  the  Court  will  order  that  they  -be 
precluded  from  any  further  prosecution 
of  it. 

11  Saner  v.  Deaven,  16  Beav.  30. 

12  Hinde  v.  Morton,  iibi  sup.  According 
to  the  report  of  Hinde  v.  Morton,  in  2  h! 
&  M.  368,  the  order  in  the  case  of  the 
death  of  a  co-plaintiff,  one  of  several  resid- 
uary legatees,  should  be  that  the  remain- 
ing plaintiffs  proceed,  or  the  bill  be  dis- 
missed with  costs;  the  death  of  the  co- 
plaintiff  being  marked  on  the  record. 

IS  Johnson  v.  Horlook,  3  Beav.  294,  n. ; 
Wilkinson  v.  Charlesworth,  ib.  297,  n. 

^  Johnson  v.  Horlook,  ubi  sup. ;  see, 
however,  Wilkinson  v.  Charlesworth,  vh 
sup ,  contra. 
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BISMTSSING  BILLS,    AND   STATING  PEOCEEDrNGS. 


C.  XIX.  §  3. 

■ ^ _^ 

notice  to 
plaintiff  to 
revive. 
Banlcmptcy 
of  sole 
plaintiff; 


or  of  a  co- 
plaintiff. 


After  decree. 


Distinction 
between 
order  upon 
abatement, 
and  order  to 
dismiss  for 
want  of 
prosecution. 


Bankruptcy 
of  defendant: 

Ordinaiy 
motion  to 
dismiss  for 
want  of  pros 
ecution  may 
be  made. 


within  a  limited  time,  or,  in  default,  that  the  bill  may  be  dismissed 
as  against  them ;  and  the  order  is,  it  seems,  for  the  dismissal  with- 
out costs.-' 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  sole 
plaintiff,  the  defendant  may  obtain,  on  special  motion,"  an  order 
that  the  assignee  do  within  a  limited  time  (usually  three  weeks) 
take  proper  supplemental  proceedings  for  the  purpose  of  prosecut- 
ing the  suit  against  the  defendant,  or,  in  default,  that  the  bill  be 
dismissed,  without  costs."  And  where  one  of  several  co-plaintiffs 
becomes  bankrupt,  a  similar  order  may  be  obtained  against  the 
other  co-plaintiffs ;  *  but  in  this  case,  the  dismissal  will  be  with 
costs.' 

If  the  plaintiff  become  bankrupt  after  decree,  the  Court  will,  on 
the  motion  of  the  defendant,  order  that  the  assignees  elect,  within 
a  limited  time,  whether  they  will  prosecute  the  suit,  and,  in  default, 
that  all  further  proceedings  be  stayed.'  And  a  similar  order  has 
been  made,  with  respect  to  a  trustee  under  the  act  to  facilitate 
arrangements  with  creditors.' 

The  order  to  dismiss  on  occasions  of  abatement,  or  of  the  suit 
becoming  defective,  must  not  be  confounded  with  an  ordinary 
order  to  dismiss  for  want  of  prosecution.  The  two  orders  differ 
from  one  another  materially,  both  in  the  circumstances  in  which 
they  may  be  obtained,  and  the  form  of  the  order  when  it  is  made. 
After  a  suit  has  abated,  or  after  it  has  become  defective  by  the 
bankrujitcy  of  the  plaintiff,  it  is  irregular  to  move  for  the  ordinary 
order  to  dismiss  the  bill  for  want  of  prosecution ;  *  and  such  an 
order,  if  made,  will  be  discharged  for  irregularity." 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  defend- 
ant, he  may,  as  we  have  seen,  notwithstanding  his  bankruptcy, 
obtain  the  usual  order  to  dismiss  the  bill  for  want  of  prosecution. 


1  Burnell  v.  Dnke  of  Wellington.  6  Sim. 
461;  Norton  v.  White,  2  De  G.,  M.  &  G. 
678;  Powell  ».  Powell,  ib.  n. ;  Cross  v. 
Cross,  11  W.  R.  797,  V.  C.  S.;  Reeves  v. 
Baker,  13  Beav.  115,  is  incorrectly  report- 
ed; see  2  De  G.,  M.  &  G.  679,  n.  (6).  So 
the  survivors  upin  the  death  of  one  of 
several  defendants  may  move  that  the 
plaintiff  revive,  or  the  bill  be  dismissed. 
Harrington  v,  Becker,  2  Barb.  Ch.  647. 

2  As  to  serving  notice  of  the  motion  on 
the  bankrupt,  as  well  as  on  the  assignees, 
see  Vestris  ».  Hooper,  8  Sim.  670. 

s  Ante,  pp.  64,  808;  Sharp  v.  Hullett, 
2  S.  &  S.  496 ;  Wheeler  v.  Malins,  4  Mad. 
171;  Porter  D.  Cox,  5  Mad.  80;  Lord  Hun- 
tingtower  v.  Sherborn,  ubisup. ;  Kobinson 
1).  Norton,  10  Beav.  484;  Fisher  v.  Fisher, 
6  Hare,  628;  2  Phil.  236;  Meiklam  v.  El- 
more, 4  De  G.  &  J.  208;  5  Jur.  N.  S.  904 
Jackson  v.  Riga  Railway,  28  Beav.  75 
Boucicault  «.  Delafield,  10  Jur.  N.  S.  937 
12  W.  R.  1025,  V.  C.  W.;  10  Jur.  N.  S; 


1063 ;  13  W.  R  64,  L.  JJ. ;  where  the  bank- 
ruptcy has  occurred  in  a  foreign  country, 
see  Bourbaud  v.  Bourbaud,  12  W.  R.  1024, 
V.  C.  W.  As  to  the  effect  of  a  trust  deed 
by  the  plaintiff,  under  24  &  25  Vic.  c.  134, 
see  §  197.  For  form  of  order,  see  Seton, 
1278,  No.  6 ;  and  for  form  of  notice  of  mo- 
tion, see  Vol.  III. 

4  Ward!).  Ward,  8  Beav.  397;  11  Beav. 
159 ;  12  Jur.  592 ;  Kilminster  v.  Pratt,  1 
Hare,  632 ;  see,  however,  Caddick  v.  Mas- 
son,  1  Sim.  501. 

^  Ward  V.  Ward,  and  Kilminster  v. 
Pratt,  id>i  sup. 

0  Whitmore  v.  Oxborrow,  1  Coll.  91; 
Clarke  v.  'fipping,  16  Beav.  12. 

7  Hardy  v.  Dartnell,  4  De  G.  &  S.  668; 
see  7  &  8  Vic.  o.  70;  24  &  25  Vic.  c.  134, 
§197. 

8  Robinson  v.  Norton,  10  Beav.  484. 

9  Boddy  V.  Kent,  1  Mer.  361,  365;  Sel- 
lers V.  Dawson,  2  Dick.  738;  S.  C.  nom. 
Sellas  V.  Dawson,  2  Anst.  458,  n. 
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with  costs ;  ^  but  he  cannot  obtain  an  order  of  a  similar  kind  to  C.  Xix.  §  4. 
that  granted  on  the  bankruptcy  of  a  plaintiff.^  ' r~~- ' 


Section  IV. -^  Cases  of  JEleetion. 


Where  the  plaintiff  is  suing  both  at  Law  and  in  Equity,  at  the 
same  time,  for  the  same  matter,  the  defendant  is  entitled  to  an 
order  that  the  plaintiff  do  elect  whether  he  will  proceed  with  the 
suit  in  Equity,  or  with  the  action  at  Law.'  Thus,  the  Court  will 
generally  compel  a  plaintiff  to  elect  between  a  suit  in  Equity  for 
the  specific  performance  of  an  agreement,  and  an  action  at  Law 
brought  in  respect  of  the  same  a^reement.^  So  also,  as  a  general 
rule,  a  party  suing  in  Equity  will  not  be  allowed  to  sue  at  Law  for 
the  same  debt.  The  case  of  a  mortgagee  is  an  exception  to  this 
rule ;  it  is  fi'equently  said,  that  he  may  pursue  all  his  remedies  con- 
currently ;  at  any  rate,  he  can  proceed  on  his  mortgage  in  Equity, 
and  on  his  bond  or  covenant  at  Law  at  the  same  time.''  In  the 
case  of  Barker  v.  8mark,^  however.  Lord  Langdale  M.  R.  refused 
to  extend  the  exception  to  the  case  of  a  vendor,  who  had  com- 
menced an  action  at  Law  upon  a  bond  for  his  unpaid  purchase- 
money,  and  at  the  same  time  was  suing  in  Equity  to  establish  a 
lien  upon  the  estate  for  the  same  sum. 

The  principle  of  election  has  also  been  applied  where  there  was 
one  suit  in  this  country,  and  another  for  the  same  matter  in  a  for- 
eign Court  of  competent  jurisdiction  ' 

It  seems  that,  in  a  particular  case,  the  plaintiff  may  be  allowed 
to  proceed  partially  in  Equity,  and  partially  at  Law,  and  compelled 
to  enter  into  a  special  election.^ 


In  what  cases 
plaintiff  is 
compellable 
to  elect 
between  his 
suit  and 
action: 

Specific  per- 
formance ; 


Mortgagee ; 


Vendor. 


Where  one 

suit  is 

in  a 

foreign 

country. 

Special 

election. 


1  Blackmore  u.  Smith,  1  M'N.  &  G.  80; 
13  Jur.  21S;  Eobson  «.  Earl  of  Devon,  3 
Sm.  &  G.  227;  2  Jur.  N.  S.  565;  Levi  v. 
Heritage,  26  Beav.  560;  S.  C.  nom.  Lever 
«.  Heritage,  5  Jur.  N.  S.  215;  but  see 
Kemball  v.  Walduck,  1  Sm.  &  G.  27 ;  18 
Jur.  69,  V.  C.  S.,  where  the  dismissal  was 
without  costs. 

2  Manson  v.  Burton,  1 Y.  &  C.  C.  C.  626. 
8  Ld.  Red.  249;  Carlisle  i'.  Cooper,  3  C. 

E.  Green  (N.  J.),  241;  Livingston  v.  Kane, 
3  John.  Ch.  224;  Sanger  ».  Wood,  ii.  416 ; 
Rogers  v.  Vosburgh,  4  John.  Ch.  84 ;  Gibbs 
V.  Perkinson,  4  Hen.  &  M.  415 ;  ante,  634 
note.  Where  the  remedies  at  Law  and  in 
Equity  are  inconsistent,  any  decisive  act 
of  the  party,  under  either  jurisdiction, 
with  knowledge  of  his  rights  and  of  the 
facts,  determines  his  election.  Sanger  v. 
Wood,  uU  supra;  see  Combs  v.  'larlton, 
2  B.  Mon.  194 ;  ante,  p.  634,  note.  For  form 
of  order,  see  2  Seton  Deo.  (3d  Eng.  ed.) 

4  Carrick  v.  Young,  4  Mad.  437;  Am- 


brose V.  Nott,  2  Hare,  649,  661 ;  see  also 
Fehnings  ».  Humphery,  4  Beav.  1 ;  5  Jur. 
465;  Faulkner  v.  Llewellyn,  10  W.  R. 
606,  V.  C.  K. ;  Gedye  v.  Duke  of  Mon- 
trose, 5  W.  R.  687 ;  S.  C.  26  Beav.  46,  47. 
Where  the  plaintiff  sued  at  Law  and  in 
Equity  for  the  same  debt,  but  the  action 
was  dismissed  on  payment  of  the  debt  and 
costs  at  Law,  the  Court  ordered  the  suit  to 
be  stayed  on  payment  of  costs  by  the  de- 
fendant. Deane  v.  Hamber,  14  W.  R.  167, 
V.  C.  S. 

6  Schoole  V.  Sail,  1  Soh.  &  Lef.  176; 
Booth  V.  Booth,  2  Atk.  343;  Willes  v. 
Levett,  1  De  G.  &  S.  392. 

6  3  Beav.  64. 

7  Pieters  v.  Thompson,  G.  Coop.  294. 

s  Barker  v.  Dumaresque,  2  Atk.  119; 
Seton,  949;  Anon.,  1  Vern.  104;  3  Atk. 
129;  Trimleston  v.  Kemmis,  LI.  &  Goold. 
29;  Mills  «  Fry,  G.  Coop.  107;  19  Yes. 
277.  For  form  of  the  order,  see  3  Seton, 
Deo.  (3dEi)g.  ed.)948. 
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DISMISSING   BILLS,    AND   STATING   PROCEEDINGS. 


C.  XIX.  §  i. 


Time  when 
application 
for  election 
order  may  te 
made,  and 
how. 


Where  bill 
amended. 


Where  no 

answer 

required. 


Plea,  or  joint 
plea  and  an- 
swer will  not 
entitle  de- 
fendant to 
election 
order. 


Effect  of  the 
order. 


If  the  defendant's  answer  is  not  excepted  to,  or  set  down  for 
hearing  on  former  exceptions,  he  may,  on  an  allegation  that  the 
plaintiff  is  prosecuting  him  in  this  Court,  and  also  at  Law,  for  the 
same  matter,  obtain,  at  the  expiration  of  eight  days  after  his 
answer,  or  further  answer  is  filed,  as  of  course,  on  motion  or  peti- 
tion, the  usual  order  for  the  plaintifi^  to  make  his  election  in  which 
Court  he  will  proceed.  If  his  answer  is  excepted  to,  he  may, 
by  notice  in  writing,  require  the  plaintiff  to  set  down  the  excep- 
tions, within  four  days  from  the  service  of  the  notice ;  ^  and  if  the 
plaintiff  does  not  set  down  the  exceptions  within  such  four  days,  or 
if  they  are  not  allowed,  the  defendant  is  entitled  as  of  course,  on 
motion  or  petition,  to  obtain  the  usual  order  for  the  plaintiff  to 
make  his  election  in  which  Court  he  will  proceed.^  Where  the 
plaintiff  has  amended  his  bill,  the  defendant  cannot  obtain 
the  order  to  elect  until  the  time  for  excepting  to  his  answer  to  the 
amendments  has  expired,  notwithstanding  the  time  for  excepting 
to  his  answer  to  the  original  bill  has  expired.' 

If  the  defendant  is  not  required  to  answer,  he  may,  at  the  expi- 
ration of  the  time  within  which  he  might  have  been  served  with 
intelTogatories  to  the  bUl,  in  like  manner  obtain  a  similar  order  to 
elect.* 

We  have  before  seen  that,  for  some  purposes,  a  plea  is  included 
in  the  term  answer ;  ^  but  under  the  old  practice  it  was  decided, 
that  neither  a  plea  nor  a  joint  plea  and  answer  was  so  far  an 
answer  to  the  bill  as  to  entitle  a  defendant  to  move  for  an  order 
for  the  plaintiff  to  elect ;  °  and  it  does  not  seem  that  there  is  any 
thing  in  the  present  practice  to  affect  this  decision. 

The  order  must  be  served  on  the  plaintiff  or  his  solicitor,  and 
attorney  at  Law;  and  within  eight  days  after  such  service,  the 
plaintiff  must  make  his  election  in  which  Court  he  will  proceed ; ' 
and  if  he  elect  to  proceed  in  this  Court,  then  his  proceedings  at 
Law  are  thereby  stayed  by  injunction ;  but  if  he  elect  to  proceed 
at  Law,  or  in  default  of  his  making  his  election  within  the  specified 
time,  then  his  biU  from  thenceforth  stands  dismissed  out  of  this 
Court,  with  costs  to  be  taxed  by  the  Taxing  Master,  without  further 
order:  such  costs  to  be  paid  by  the  plaintiff  to  the  defendant.'*  It 


1  For  form  of  notice,  see  Vol.  III. 

2  Ord.  XLII.  5,  6;  ante,  pp.  766,  767; 
Kojle  V.  Wynne,  C.  &  P.  252,  255;  5  Jur. 
1002 ;  the  vacations  are  not  excluded.  Ord. 
XXXVII.  13.  For  form  of  order  to  elect, 
see  Seton,  947,  No.  1;  and  for  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

"  Leicester  v.  Leicester,  10  Sim.  87,  89 ; 
Affd.  ib.  91,  n. ;  3  Jar.  308. 

^  Ord.  XLII.  7;  and  see  Braithwaite'a 
Manual,  156,  n.  (5).    For  forms,  see  Vol, 

6  See  ante,  p.  690. 


'  Fisher  v.  Mee,  3  Mer.  45, 47 ;  Vaughan 
V.  Welsh,  Mos.  210. 

'  The  Court  will  allow  the  party  a  rea- 
sonable time  to  make  his  election.  Brocken 
V.  Martin,  3  Terger,  55 ;  see  Houston  v, 
Sadler,  i  Stew.  &  Port.  130;  Kogers  v. 
Vosburg,  4  John.  Ch.  84. 

8  See  the  order  in  Seton,  947,  No.  1; 
see  also  Boyd  v.  Heinzelman,  1  V.  &  B. 
381;  Mouslev  v.  Basnett,*.  382, n.;  Jones 
e.  Earl  StraiEford,  3  P.  Wms.  90,  n.  (B.); 
see  Livingston  v.  Kane,  8  John.  Ch.  224 ; 
Rogers  u.  vosburg,  4  John.  Ch.  84. 
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is  not  the  practice  to  issue  an  injunction :  the  service  of  the  order  C.  xrx.  §  4. 

being  suificient.^  ^ 

When  the  defendant  has  obtained  such  an  order,  the  plaintiff  Application 

may"  move,  on  notice  to  the  defendant,  to  discharge  it,  either  for  order."''"^^ 
irregularity  or  upon  the  merits  confessed  in  the  answer,  or  proved 

by  affidavit.^    If,  upon  such  a  motion,  there  should  be  any  doubt  inquiry  may 

as  to  whether  the  suit  in  Equity,  and  the  action  at  Law,  are  for  the  ^^  ^'^^''*■^■ 
same  matter,  it  is  the  usual  course  to  direct  an  inquiry  into  that  fact.^ 

In  the  event  of  such  an  inquiry  being  directed,  it  seems  that  all  Stay  of  pro- 

the  proceedings  in  both  Courts  are  stayed  in  the  mean  time,*  unless  ptndkif ' 

the  plaintiff  can  show  that  justice  will  be  better  done  by  permitting  inquiry- 
proceedings  to  some  extent :  in  which  case,  special  leave  will  be 
given  him  to  proceed.'^                   • 

If  the  common  order  cannot,  under  the  circumstances,  be  ob-  Special 

tained,  it  seems  that  the  Court  will,  if  necessary,  make  a  special  f^^Jecf ''"' 
order,  and  grant  an  injunction  in  the  mean  time.^ 

The  election  must  be  in  writing,  and  signed  by  the  plaintiff  or  Manner  of 

his  solicitor,'  and  be  filed  at  the  Eeport  Office ;  and  notice  thereof  ^''^''ti^S- 
must  be  given  to  the  defendant's  solicitor :  who  thereupon  obtains 
an  office  copy.'  • 

The  dismissal  of  the  bill,  in  consequence^of  an  election  by  the  Dismissal, 

plaintiff  to  proceed  at  Law,  cannot  be  pleaded  in  bar  to  another  cannot  be     ' 

suit  for  the  same  matter.'  pleaded  in 

.      .  oar. 

If  the  plaintiff  requires  further  time  to  make  his  election,  he  Further  time 

must  apply  to  the  Court  by  motion,  on  notice,  to  have  the  time  ^u^'^'^H  ^""^ 
enlarged." 

After  decree,  it  is  not  the  practice  to  make  an  order  to  elect ;  After  decree, 

but  the  j)laintiff  will  be  restrained,  on  the  motion  of  the  defendant,  LTbeputto 

from  proceediner  in  another  Court,  in  respect  of  the  same  matter :  ^^^Ph  '"^5 
,  ,  ,  T  T  .1-  T     enjomed. 

even  though  such  proceedmgs  are  merely  auxiliary  to  the  proceed- 
ings in  Equity.-'^ 

If  the  plaintiff  elect  to  proceed  in  Equity,  the  defendant  will  Costs,  on 
either  be  allowed  to  recover  the  costs  of  the  action  in  the  Court  of 

1  Braithwaite's  Pr.  229 ;  see  Fenninp;s  s  For  forms  of  election  and  notice,  see 
V.  Humphery,  4  Beav.  1,  7,  8;  5  Jur.  455.  Vol.  III. 

2  Ord.  XLII.  8.     For  form  of  notice  of  9  Countess  of  Plymouth  v.  Bladen,  2 
motion,  see  Vol.  III.  Vern.  32. 

s  Mousley  v.  Basnett,  1  V.  &  B.  382,  i"  For  form  of  order  enlarging  the  time, 

n.;  and  for  form  of  order  for  inquiry,  see  see  Seton,  948,  No.  2;   and  for  form  of 

Seton,  948,  No.  3.  notice  of  motion,  see  Vol.  III. 

*  Mills  V.  Fry,  3  Ves.  &  B.  9;  Anon.,  2  ii  Wilson  v.    Wetherherd,  2  Mer.   406, 

Mad.  395.  408 ;  Fi  ank  v.  Basnett,  2  M .  &  K.  618,  620 ; 

6  Amory  v.   Brodriok,  Jac.   630,  533;  Wedderburn  u.  Wedderburn,  2  Beav.  208, 

Carwick  v.  Young,  2  Swanst.  239,  243;  213;  4  Jur.  66;  4 M.&C.  685,  596;  Phelps 

Mousley  v.  Basnett,  ubi  sup.;  see,  how-  v.  Prothero,  7  De  G.,  M.  &  G.  722;  2  Jur. 

ever,  Fennings  v.  Humphery,  4  Beav.  1,  N.  S.  173.     Going  in  under  an  adminis- 

8 ;  6  Jur.  455.  tration  decree  to  prove  a  debt,  is  not  such 

6  Hogue  V.  Curtis,  1  J.  &  W.  449.  an  election  to  proceed  in  Equity  as  jjre- 

7  Ord.  III.  1.  vents  an  action  at  Law.    Sexton  v.  Smith, 


3  De  G.  &  S.  694. 


VOL.  I. 
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818  DiSMissma  bills,  and  stating  peoceedings. 

c.  xrx.  §  4.  Law,^  or  the  plaintiff  will  be  directed  hj  the  Court  of  Chancery  to 
'— > — — '  pay  them ;  ^  and  if  he  elect  to  proceed  at  Law,  the  bill  is,  as  we  have 
seen,  by  the  order  dismissed  with  costs.* 

1  Simpson  v.  Sadd,  3  W.  E.  191,  L.  C. ;  ^  See  Carwick  v.  Young,  2  Swanst.  239, 

see  also  S.  C.  16  C.  B.  26;  1  Jur.  N.  S.  242. 

736 ;  and  Hortimore  v.  Soares,  6  Jur.  N.  '  Artie,  p.  816. 
S.  574,  Q.  B. 
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At  any  time  after  the  expiration  of  the  time  allowed  to  the  When  it  may 
defendant  for  answering,^  but  before  replication,  the  plaintiff  may  ''«"'**^' 
move  the  Court  for  such  decree  or  decretal  order  as  he  may  think 
himself  entitled  to.^    Of  this  motion,  one  month's,  or  twenty-eight  one  montli's 
days'  notice  must  be  given  to  the  defendant.'  ^°^'?  , 

If  further  time  is  granted  to  the  defendant  for  pleading,  answer-  where 
ing,  or  demurring,  the  plaintiff  cannot  move  for  a  decree  until  such  furtiier  time 
fiirther  time  has  expired ;  *  and  where  there  are  several  defendants,  defending. 
and  the  plaintiff  is  in  a  position  to  serve  a  notice  of  motion  for  a  furfher  time 

to  SGlVC  Ul6 

decree,  or  to  file  repUcation,  or  set  down  the  cause  on  bill  and  an-  notice, 
swer,  as  to  some  of  them,  but  the  time  for  so  doing  as  to  the 
others  has  not  arrived,  he  should,  to  avoid  an  application  to  dismiss 
the  bill  for  want  of  prosecution,^  obtain  further  time,  on  special 
summons,  to  serve  the  notice  or  file  the  replication.' 

The  filing  of  a  traversing  note  against  a  defendant,  does  not  Wliere 
preclude  the  plaintiff  from  moving  for  a  decree.'  notrtofeen 

Where,  at  the  hearing,  a  cause  was  ordered  to  stand  over  for  filed. 
the  purpose   of  adding  parties  by  amendment,  the   cause  was  ^^^^^,^0^ 
allowed  to  be  heard  on  motion  for  decree  against  the  new  defend-  motion  for 
ants :   though   replication   had  been   filed   against   the    original  defendants, 

flofATif1nTit«  8  added  after 

aetenaants.  ^    ,      ,  .„  ,       ,     ■     -,     .  replication. 

An  order  of  course  to  amend  the  bill  may  be  obtamed  alter  q^.^^^.  „f 

notice  of  motion  for  a  decree  has  been  served,  but  before  it  has  '^^^^^^jjj 

been  set  down:   although  the  defendant  has  filed   afiidavits  in  after serric'e 
opposition." 

1  Or  by  consent,  before  the  expiration  '  Mani^re  v.  Leicester,  Kay  Ap.  48 ;  18 
of  the  time.  Braithwaite's  Pr.  429.  For  Jur.  320;  5  De  G.,  M.  &  G.  75;  Jones  v. 
form  of  consent,  see  Vol.  III.  Howell,  3  W.  E.  559,  V.  C.  W.    As  to 

2  15  &  16  Vic.  c.  86,  §  15.  If  the  plain-  traversmg  notes,  see  ante,  p.  513,  et  seg. 
tiff  moves  for  a  decree,  replication  need  The  causes  of  Gohegan  v.  Barlow  (1863, 
not  afterwards  be  filed.  Dn&elAv.  Sturges,  G.  132),  and  Leite  t.  Vioini  (1863,  L.  46), 
9  Hare  Ap.  87;  Blake  v.  Cox,  1  W.  K.  were  set  down  on  motion  for  decree  as  to 
124  V   C.  W.  some  of  the  defendants,  and  on  orders  to 

s'Or'd  XXXIII  4-  XXXVII.  10.  take  tire  bill^ro  cmfesso  as  to  others. 

4  15  &  16  Vic.  c.  86,  §  13.  I  G^l'yon  "•  ^^wyon,  1  K.  &  /•  211. 

6  See  ante,  p.  801  et  seq.  "  Gill  v.  Eayner,  1  K.  &  J.  395. 
6  Ord.  XXXVII.  17.    For  form  of  sum- 
mons, see  Vol.  UI. 


of  notice. 


820 


MOTION  FOE   A   DECREE. 


C.  XX. 


Form  of 
notice. 


Service  out 
of  the 

jurisdiction: 
order  for,  how 
obtained. 

Form. 


Notice  of  mo- 
tion cannot  be 
Gazetted,  as 
substituted 
service. 


Notice  of  mo- 
tion admits 
sufficiency  of 
answer. 


The  form  of  notice  of  motion  for  decree  commonly  adopted  is 
to  the  effect,  that  the  Court  will  be  moved  for  a  decree,  "  according 
to  the  prayer  of  the  plaintiff's  bill;"  and  where  this  form  is  used 
the  plaintiff  is  entitled  to  have  the  same  relief  as  he  might  have 
had  if  the  cause  had  been  brought  to  a  hearing  in  the  ordinary 
way.^ 

The  notice  of  motion  maybe  served  out  of  the  jurisdiction;  but 
an  order  allowing  this  to  be  done  is  necessary.^  Such  an  order 
may  be  obtained  on  an  ex  parte  motion  or  summons,  supported  by 
an  affidavit  showing  where  the  defendant  is  resident,  or  may 
probably  be  found.^  In  such  a  case,  the  order  giving  leave  to  serve 
the  notice  out  of  the  jurisdiction  must  specify  the  time  allowed 
for  filing  affidavits  in  answer  and  reply,  and  must  be  drawn  up  and 
served  with  the  notice  of  motion ;  *  and  the  notice  of  motion  must 
be  given  for  a  day  sufficiently  distant  to  include  the  whole  time 
limited  for  service,  and  the  times  limited  for  the  defendant  to  file 
affidavits  in  answer,  and  the  plaintiff  to  file  affidavits  in  reply,  and 
so  as  to  allow  the  defendant  proper  time  to  obtain  copies  of  the 
plaintiff's  affidavits  in  support  and  in  reply.  These  times  must, 
therefore,  be  regulated  by  the  place  where  the  service  is  to  be 
effected.^  In  some  cases,  the  order  giving  leave  to  effect  the  ser- 
vice has  directed  copies  of  the  plaintiff's  affidavits  in  support  of 
the  motion  for  decree  to  be  served  with  the  notice ; "  but  it  seems 
this  cannot  be  required.' 

Where  an  application  was  made  to  the  Court  for  leave  to  adver- 
tise in  the  Gazette  a  notice  of  motion  for  a  decree,  against  an 
absconding  defendant,  for  whom  an  appearance  had  been  entered,^ 
it  was  refused  by  Sir  John  Romilly  M.  R. :  who  observed,  that  the 
6th  Rule  of  the  10th  Consohdated  Order  had  no  apphcation  to 
such  a  case ;  but  he  gave  leave  to  advertise  the  filing  of  repUcation 
in  the  Gazette.^ 

By  giving  notice  of  motion  for  a  decree,  the  plaintiff  abandons 
his  claim  to  a  further  answer :  although  the  answer  has,  upon  ex- 
ceptions, been  held  insufficient.^" 

The  plaintiff  and  defendant  respectively  are  at  liberty  to  file 
affidavits  in  support  of,  and  in  opposition  to,  the  motion ;  and  to 


1  Norton  v.  gteinkopf,  Kay,  ii ;  ift.  Ap. 
10.    For  form  of  notice,  see  Vol.  III. 

2  Meek  v.  "Ward,  10  Hare  Ap.  55;  1 W. 
R.  504 ;  and  see  Middleton  v.  Chichester, 
1  N.  R.  265,  M.  R. 

8  For  (orm  of  order,  see  Seton,  12i6, 
No.  11;  and  see  J6.  1247;  and  for  forms  of 
motion  paper,  summons,  and  affidavit,  see 
Vol.  III. 

*  Meek  i>.  Ward,  uU  sup.;  Seton,  28, 
1247;  as  to  evidence  of  the  service,  see 
Mendes  v.  Guedalla,  5  L.  T.  N.  S.  808,  V. 
C.  W. 


6  Seton,  28, 1247,  where  a  list  of  times 
is  given. 

8  Meek  v.  Ward,  10  Hare  Ap.  55. 

t  Seton,  28,  1247;  and  for  form  of  order 
containing  such  direction,  see  Seton,  1246, 
No.  11. 

8  Under  Ord.  X.  6. 

"  Lechmere  v.  Clapp,  29Beav.  269;  see 
post,  pp.  831,  832. 

1"  Boyse  v.  Cokell,   la  Jur.  770,  V.  C. 
W. 
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use  the  same  on  the  hearing  thereof.^    The  evidence  in  chief  on       C.  XX. 

such  motion  is  ordinarily  taken  upon  affidavit ;  ^  and  where  motion    "- — > ' 

is  made  after  answer  filed,  the  answer  is,  for  the  purposes  of  the  Evidence  on 
motion,  to  be  treated  as  an  affida^dt ;  ^  and  the  plaintiff  has  been  decree"  "^ 
allowed  to  cross-examine  the  defendant  thereon.*  affid"''-t'''' 

The  plaintiff  must  file  his  affidavits,  in  support  of  the  motion  piamtiff's 
for  decree,  before  he  serves  the  notice,  and  must  set  forth  a  list  of  affidavits: 
the  affidavits  he  intends  to  use  at  the  foot  of  the  notice.^     Where  file™  *"    " 
an  answer  has  been  filed,  the  plaintiff  may  read  it  on  the  motion  Wlien  answer 
against  the  defendant  by  whom  it  was  filed,  without  giving  any  b^'^piaintiff. 
notice  of  his  intention  to  do  so;  but  he  cannot  read  it  against  any 
other  defendants,  unless  he  has  included  it-  in  the  list  at  the  foot 
of  his  notice  of  motion."  • 

The  defendant  must  file  his  affidavits,  in  support  of  his  defence,  Defendant's 
within  fourteen  days  after  service  of  the  notice  of  motion,  and  ^fn^o^be 
deliver  to  the  plain tifi"  or  his  soUcitor  a  list  thereof  filed; 

The  time  for  filing  the  defendant's  affidavits  will,  however,  be  enlarged 
enlarged,  on  special  application  to  the  Judge  in  Chambers,  by  obtained!^ 
summons,*  where  a  sufficient  reason  is  shown  for  so  doing ;  ^  but 
the  desire  of  the  defendant  to  cross-examine  the  plaintiff's  wit- 
nesses on  their  affidavits,  before  filing  his  own,  on  the  ground  that 
by  so  doing  it  might  not  be  necessary  for  him  to  file  any,  is  not  a 
sufficient  reason." 

Where  the  defendant  is  served  out  of  the  jurisdiction,  the  special  Where 
order  allowing  such  service  will,  as  we  have  seen,^^  fix  the  time  g^^ed  mft  of 
within  which  the  defendant's  affidavits  are  to  be  filed ;  but  farther  the  jurisdic- 
time  may,  in  a  proper  case,  be  obtained  on  special  appHcation  by 
summons  at  Chambers. 

If,  after  the  times  allowed  for  filing  affidavits  have  elapsed,  it  is  Leave  to  file 
desired  to  file  an  affidavit,  or  a  further  affidavit,  an  order  for  leave  ato^ame 
to  do  so  will  be  necessary.     Such  order  may  be  obtained  on  a  elapsed. 
special  application  by  summons,^^  supported  by  an  affidavit  showing 
a  case  for  the  indulgence ;  and  the  apphcant  will  usually  have  to 
pay  the  costs  of  the  application. 

1  15  &  16  Vic.  0.  86,  §  16.  Dawkins  ».  Mortan,  1  J.  &  H.  339;  Ste- 

2  See  post,  Chap.  XXII.  §  10,  Affidavits       phens«.  Heathcote,  1  Dr.  &  S.  138;  6  Jur. 
for  general  rules  as  to  the  form,  and  mode       \S.312.  ,     ,v     j  , 

of  framing  affidavits.  7  Ord.   XXIII.  6.    As  to  the  defences 

s  15  &  16  Vic.   c.  86,  §  15.     Semble,  an  which  mny  be  set  up,  where  an  answer  has 

answer  put  in  b}'  a  deceased  defendant  not  been  filed,  see  anie,  pp.  656,  712;    and 
cannot  be  read.     Moore  v.  Harper,  1   Vf.   .    Green  «.  Snead,  30Beay.231;  S.  0.  mm. 

N  56-  14  W.  R-  306,  V.  C.  W.  Snead  v.  Green,  8  Jur.  N.S.  4. 

4  Wiehtman  i).  "Wheelton,  23  Beav.  397 ;  8  For  form  of  summon.s,  see  Vol.  III. 

3Jnr  N    S   124;    Rehden  v.  Wesley,   26  9  Ord.  XXXIII.  17,  18;  Marchioness  of 

Beav'  432;  Brumfit  v  Hart,  9  Jur.  N.  S.  Londonderry  v.  Bramwell,  3  K.  &.  J.  162. 

12;  11  W.  R.  5.3,  V.  G.  S. ;  and  see  post,  w  Ihid. 

092                    •  Ante,  p.  820. 

6  Ord.  XXXIII.  5,  see  form  of  notice,  ^  Ord.   XXXVII.  17,  18.     For  form  of 

'Vol.  III.  summons,  see  Vol.  III. 

6   Cousins  V.  Vasey,  9  Hare  Ap.  _61; 
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C.  XX. 


Eight  of  de- 
fendant to  use 
his  own  or  a 
co-defend- 
ant's answer. 
Plaintiff's 
affidavits  in 
reply:  when 
to  be  filed. 


Enlarged 
time:  how 
obtained. 


Notice  to 
Registrar  of 
enlargement 
of  time; 

how  given. 


"Where  time 
expires  in 
the  long 
vacation. 


No  further 
evidence 
without 
leave,  except 
cross-exam- 
inations. 


If  the  defendant  desires  to  read  his  own,  or  a  co-defendant's 
answer  in  support  of  his  case,  he  must  give  notice  thereof  to  the 
plaintiff;  ^  but  if  the  plaintiff  reads  part  of  a  defendant's  answer 
against  him,  without  notice,  the  defendant  may  read  the  whole  of 
his  answer,  without  notice.^ 

The  defendant  having  filed  his  affidavits,  the  plaintiff  has  seven 
days  from  the  expiration  of  the  fourteen  days,  or,  if  the  time  has 
been  enlarged,  fi:om  the  expiration  of  such  enlarged  time,^  within 
which  he  may  file  affidavits  in  reply:  which  affidavits  must  be 
confined  to  matters  strictly  in  reply.  The  plaintiff  must  deUver  a 
list  of  these  affidavits  to  the  defendant  or  his  solicitor ;  *  and  except 
so  far  as  such  affidavits  are  in  reply,  they  wiU  not  be  regarded  by 
the  Court,  unless,  upon  the  hearing  of  the  motion,  the  Court  gives 
the  defendant  leave  to  answer  them:  in  which  case,  unless  the 
Court  otherwise  directs,  the  plaintiff  is  to  pay  the  costs  of  such 
affidavits,  and  such  further  affidavits  in  answer.^  The  time  can, 
however,  be  enlarged  by  the  Judge  in  Chambers,  on  a  special  ap- 
plication by  summons." 

Where  either  the  time  for  the  defendant's  fihng  his  affidavits,  or 
for  the  plaintiff's  fiUng  his  affidavits  in  reply,  is  enlarged,  notice 
thereof  is  to  be  given  to  the  Clerk  of  Records  and  Writs  by  pro- 
duction of  the  order  for  such  enlargement.'  Such  notice  is  ordi- 
narily given  by  producing  to  the  Order  of  Course  Clerk  the  order 
enlarging  the  time,  and  he  will  thereupon  make  a  note  of  such 
enlargement,  opposite  the  entry  of  the  notice  of  motion  in  the 
cause  list. 

Where  either  the  fourteen  days  for  the  defendant's  filing  his 
affidavits,  or  the  seven  days  for  the  plaintiff's  filing  his  affidavits 
in  reply,  expire  in  the  Long  Vacation,  the  time  is  extended  to  the 
fifth  day  of  the  ensuing  Michaelmas  Term,  and  will  expire  on  that 
day,  unless  enlarged  by  order;-  and  if  the  fourteen  days  are  thus 
extended,  the  seven  days  commence  to  run  fi-om  the  expiration  of 
such  extended  period.* 

No  further  evidence,  on  either  side,  will  be  allowed  to  be  used 
on  the  hearing  of  the  motion  without  leave  of  the  Court,^  except 

'  Ord.  22  Nov.,  1866,  r.  5. 

8  Ord.  XXXVII.  15.  A  doubt  has 
arisen  whether  this  rule  applies  to  a  case 
where  the  fourteen  days,  or  the  seven 
days,  are  enlarged  before  the  Long  Vaca- 
tiim  to  a  day  occurring  in  the  Vacation ; 
see  Morgan,  653,  and  Clark  v.  Malpas, 
there  cited,  and  see  Braithwaite's  Manual, 
167,  n.  (46). 

9  Ord.  XXXIII.  8.  For  cases  in  which 
special  leave  was  given;  see  Watson  v. 
Cleaver,  20  Beav.  137;  1  Jur.  N.  S.  270; 
and  Richards  v.  Curlewis,  18  Beav.  462, 
where  it  was  held,  that  the  application 
must  not  be  ex  parte. 


1  Stephens  v.  Heathcote,  1  Dr.  &  S. 
138;  6  Jur.  N.  S.  312,  and  see  Barrack 
V.  M'CuUock,  3  K.  &  J.  110;  Rushout  v. 
Turner,  1  Dr.  &  S.  140,  n. ;  Wightman  v. 
Wheelton,  23  Beav.  397 ;  3  Jur.  N.  S.  124. 
For  form  of  notice,  see  Vol.  III. 

2  Stephens  v.  Heathcote,  vbi  sup. 

s  Where  the  defendant  is  served  out  of 
the  jurisdiction  with  the  notice,  the  time 
to  reply  will  be  regulated  by  the  service 
order;  see  are(e,  p.  810. 

*  For  form  of  list  see  Vol.  III. 

6  Ord.  XXXIII.  7. 

«  See  Ord.  XXXVII.  17, 18.  For  form 
of  summons,  see  Vol.  III. 
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the   cross-examinations   of  such   witnesses   as  have  been  cross-       C.  XX. 
examined.!  ■ , ■ 

All  witnesses  who  have  made  affidavits,  either  on  behalf  of  the  Cross-exam- 
plaintiff  or  the  defendant,  are  liable  to  cross-examination ;  ^  and  the  ^^^^  "/• 
party  desiring  to  cross-examine  any  of  them,  may,  at  any  time  Notice  to 
before  the  expiration  of  fourteen  days  next  after  the  end  of  the  produce 
time  allowed  for  the  plaintiff  to  file  affidavits  in  reply,  or  within    ^^°''*°  ' 
such  time  as  the  Court  or  Judge  in  Chambers  may  specially  ap- 
point," give  notice  in  writing  ^  to  the  party  on  whose  behalf  the 
affidavit  is  filed,  or  his  solicitor,  to  produce  the  witness  for  cross- 
examination  before  the  examiner ;  and  unless  the  witness  is  pro- 
duced accordingly,  the  affidavit  cannot  be  used  as  evidence,  without 
special  leave  of  the  Court.^     "She  plaintifi"  is  entitled  to  cross-  Cross-exam- 
examine  any  defendant  upon  his  answer ;  °  and  where  the  plaintiff  fendant  upon 
gives  notice  of  his  intention  to  use  a  defendant's  answer  against  a  '"^  answer, 
co-defendant,  the  co-defendant  may  cross-examine  upon  the  an- 
swer ; '   and   where   a  defendant .  gives  notice  to  use  his   or  a 
co-defendant's  answer  against  the  plaintiff,  he,  or  the  co-defendant, 
as  the  case  may  be,  may  be  cross-examined  by  the  plaintiff:  ^  the 
answer  in  such  cases  being  treated  as  an  affidavit.     And  even 
where    the   plaintiff  had    given    notice   to  use  the  defendant's 
answers  as  affidavits,  in  support  of  his  motion  for  a  decree,  he  was 
allowed  to  cross-examine  the  defendants  on  the  answers,  without 
prejudice  to  the  right  of  the  other  defendants  to  object  to  the 
cross-examination  being  used  against  them ; "  but  when  no  notice 
is  given  of  the  intention  to  read  the  answer  of  the  defendant,  and 
it  is  read  as  an  admission,  and  not  as  an  affidavit,  he  cannot  be 
cross-examined  upon  it.^" 

According  to  the  practice  introduced  by  the  Order  of  5th  Feb.,  Whether 
1861,  it  seems  that  all  the  evidence  in  chief  on  motions  for  decree  chief  can  be 
must  be  taken  by  affidavit."    The  Court  has,  however,  power,  it  is  *^'^^°yon^^^r 
presumed,  in   any  case,  upon  special  application,  to   order  the  decree, 
evidence  of  any  particular  witness  or  witnesses  to  be  taken  viva 
voce.     Such  an  application  could  only  be  made  on  the  part  of  the 
defendant,   as   the  plaintiff  would,  of  course,   ascertain,  before 

1  Bedwell  v.  Prudence,  1  Dr.  &  S.  221,  Beav.  432;  Brumfit  v.  Hart,  9  Jur.  N.   S. 

223.  12;  IIW.  R.  53,  V.  C.  S. 

z  15  &  16  Vie.  0.  86,  §  40 ;  Williams  v.  '  Rehden   v.  Wesley,   and   Wightman 

Williams;  17  Beav.  156;  17  Jur.  434.  v.  Wheelton,  ubi  sup.;  DaTvkins  v.  Mor- 

s  The  application  is  usually  made  by  tan,  IJ.  &  H.  339. 

summons ;  for  a  form,  see  Vol.  III.  8  See  Rehden  v.  Wesley,  and  Wightmai                      < 

4  For  a  form,  see  Vol.  III.  »■  Wheelton,  ubi  sup. 

5  Ord.  6  Feb.,  1861,  r.  19.    As  to  the  «  Rehden  v.  Wesley,  uii  sup. 

course  to  be  pursued  by  either  party  after  i»  See  Dawkins  v.    Mortan,  1  J.  &  H 

such  notice,  see  post,  Chap.  XXII.  §  10,  339,  341 ;  Cousins  v.  Vasey,  9  Hare  Ap. 

AMdaviU.  and  Braithwaite's  Manual,  178,  61;  Stevens  v.  Heathoote,  1  Dr.  &  S.1S8, 

n-(S5).  6  Jur-  N.  S.  312. 

'«  Wightman  v.  Wheelton,  23  Beav.  397;  "  See  Ord.  5  Feb.,  1861,  particularly  r. 

3  Jur  N.  S.  124;  Rehden  v.  Wesley,  26  19,  and  see  Smith  ».  Baker,  4  N.   R.  321, 

»jur.  IN.  o.      *,                               .?.  V.  0.  W.;  2  H.  &  M.  498. 
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Cross-exam- 
ination on 
affidavits : 
how  taken. 
Time  for 
cross-exam- 
ining. 

Suit  and 
cross-suit. 


duces  tecum. 


Setting  down 
motion. 


serving  his  notice  of  motion  for  a  decree,  whether  it  was  necessary 
or  desirable  to  examine  any  witness  on  his  behalf  orally,  and  if  so, 
would  bring  the  cause  to  a  hearing  in  the  ordinary  way,  instead  of 
serving  the  notice.  Before  the  Order  of  6th  February,  1861,  it 
seems  to  have  been  thought,  that  the  evidence  in  support  of  a 
motion  for  decree  might  be  taken  orally,  by  specifying  the  names 
of  the  witnesses  to  be  examiaed,  in  the  notice  of  motion,  and 
summoning  them  before  the  examiner ;  ^  but,  whether  this  could 
then  have  been  done  or  not,  it  is  conceived  that  it  cannot  be  done 
under  the  present  practice. 

The  cross-examination  of  witnesses  on  their  afiidavits  must,  on 
motion  for  decree,  be  taken  before  the  examiner ;  ^  the  Court  has, 
however,  power  to  order  it  to  be  taken  viva  voce  at  the  hearing.' 
No  time  has  been  limited  for  the  cross-examination,  but  it  must,  it 
seems,  take  place  within  a  reasonable  time.* 

Where  a  suit  is  brought  on  by  motion  for  decree,  and  replication 
has  been  filed  in  a  cross-suit,  and  the  plaintiff  in  the  original  suit 
has  obtained  an  order  for  leave  to  use,  in  the  cross-suit,  ihe  affida^ 
vits  filed  in  the  original  suit,  the  plaintiff  in  the  cross-suit  may 
either  treat  the  affidavits  filed  iu  tjjhie  cross-suit  as  if  they  were 
filed  in  the  original  suit,  and  give  notice  to  cross-examine  the  wit- 
nesses before  an  examiner,  or  he  may  treat  them  as  evidence  filed 
in  the  cross-suit,  and  give  notice  of  cross-examination  in  open 
Court  at  the  hearing.^ 

A  subpoena  duces  tecum,  for  the  production  of  a  wiU  or  other 
document  at  the  hearing  of  a  motion  for  a  decree,  may  be  issued," 
and,  it  seems,  as  of  course.' 

Motions  for  decree  are  set  down  with  the  Registrar  in  the  cause- 
book,  with  the  causes,  and  come  on  accordingly,  unless  the  Court 
otherwise  directs.'  They  must  be  set  down  within  one  week  after 
the  expiration  of  the  time  allowed  to  the  plaintiff  for  filing  his 
affidavits  in  reply,  in  case  the  defendant  has  filed  any  affidavit,  or 
within  one  week  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  affidavits  in  answer,  in  case  the  defendant 
has  not  filed  any  affidavit ;  but  in  case  the  time  allowed  for  either 
of  the  purposes  aforesaid  shall  be  enlarged,  then  within  one  week 
after  the  expiration  of  such  enlarged  time.^    In  order  to  set  down 

6  Neve  V.  Pennell,  1  H.  &  M   252. 

8  Wigram  v,  Rowland,  10  Hare  Ap.  18; 
Eaworth  v.  Parker,  2  K.  &  J.  163.  For 
form  of  siibp(Bna,  see  Vol.  III. 

7  Wilhem  v.  Reynolds,  8  W.  E.  625,  V. 
C   K 

's  Ord.  XXXIII.  9. 

9  Ord.  22  Nov.,  1866,  r.  2. ;  see  Boyd  v. 


^  Pellatt».Nicholls,24Beav.298;  Reh- 
den  V.  Wesley,  26  Beav.  482,  and  see  IB 
&  16  Vic.  c.  86,  §  40;  and  Williams  v. 
Williams,  17  Beav.  156;  17  Jur.  434. 

2  Ord.  5  Feb.,  1861,  r.  19;  Bodger  V. 
Bodger,  11  W.  R.  80,  V.  C.  K.  For  mode 
of  taking  the  cross-examination,  see  post, 
Chap.  XXII.  §  10,  Affidavits. 

8  See  15  &  16  Vic.  c.  86,  §  39. 

4  Bedwell  v-  Prudence,  1  Dr.  &  S.  221 ; 
Morey  ».  Vandenbergh,  1  W.  N.  197,  V. 
C.  S. 


Jaggar,  17  Jur.  655 ;  10  Hare  Ap.  54,  L.  C. 
&  L.  JJ. 
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a  motion  for  decree,  the  Eecord  and  Writ  Clerk's  certificate  that 
the  cause  is  in  a  fit  state  to  enable  the  plaintiff  to  move  for  a 
decree,  indorsed  by  the  plaintiff's  solicitor  with  a  memorandum 
of  the  date  when  the  notice  was  served,  and  when  it  will  expire, 
and,  if  there  be  any  infant  defendant,  stating  that  a  guardian  ad 
litem  has  been  appointed,  or,  if  .there  be  not,  stating  that  there  is 
not  any  infant  defendant,  must  be  produced  at  the  order  of  course 
seat  in  the  Registrar's  office.^  The  certificate  is  not  to  be  given  until 
after  the  expiration  of  the  time  allowed  to  the  plaintiff  to  file  his 
affidavits  in  reply,  in  case  the  defendant  shall  have  filed  any  affi- 
davits, or  until  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  affidavits  in  answer,  in  case  the  defendant  has 
not  filed  any  affidavit ;  but  in  cftse  the  time  allowed  for  either  of 
the  purposes  aforesaid  shall  be  enlarged,  then  not  until  after  the 
expiration  of  such  enlarged  time.^  After  the  expiration  of  the  week, 
the  motion  will  not  be  set  down  without  the  consent  in  writing 
of  the  defendant's  solicitor.^  If  the  plaintiff  fails  to  set  down  the 
motion  within  the  time  above  Umited,  the  defendant  may  either 
move  to  dismiss  the  bill  with  costs,  for  want  of  prosecution,  or  set 
the  motion  down  at  his  own  request.* 

In  a  proper  case,  a  motion  for  decree  may  be  marked  ^  and 
heard  as  a  short  cause  ;  ^  and  it  will  be  so  marked,  on  production 
of  the  certificate  of  the  plaintiff's  counsel  that  the  motion  is  fit  to 
be  so  heard,  without  the  consent  of  the  solicitors  of  any  of  the 
defendants ;  but  notice  of  the  cause  having  been  so  marked,  must 
be  given  to  the  defendant ; '  and  the  motion  will  not  be  heard 
before  the  day  for  which  notice  is  given,  except  by  consent  of  all 
parties.* 

If  a  motion  for  injunction  is,  by  consent,  turned  into  a  motion 
for  decree,  it  should  be  set  down  "by  order,"  that  the  month's 
delay  may  be  saved." 

All  affidavits  and  depositions  to  be  used  on  the  hearing  of  the 
motion  must  be  printed,  under  the  regulations  hereafter  explained.^" 

Two  printed  copies  of  the  bill,  and  of  each  of  the  answers,  must 
also  be  left  with  the  Train-bearer  of  the  Master  of  the  Rolls,  or 


C.  XX. 


Motion  may 
be  heard 
short;  and, 
by  consent, 
before  the 
month 
expires. 


Where 
motion  for 
injunction 
turned  into 
motion  for 
decree.  , 
Printing 
evidence. 
Papers  for 
use  of  the 
Court. 


1  Reg.  Re^ul.  15th  Mar ,  1S60,  r.  6 ;  and 
see  Bovd  «.  Jaggar,  ■ubi  sup.  For  forms  of 
certificate  and  memorandum,  see  Reg. 
Regul.  IS  Mar.,  1860,  r.  6,  and  Vol.  III. 
The  certificate  of  the  Record  and  Writ 
Clerk  will  not  be  granted  before  the  ex- 
piration of  the  time  for  answering,  unless 
a  written  consent  by  the  defendant's  soUo- 
jtor  is  left  with  him.  ■  For  a  form,  see  Vol. 
III. 

2  Ord.  22  Nov.,  1866,  r.  4. 

s  For  a  form  of  consent,  see  Vol.  III. 

4  Ord.  22  Nov.,  1868,  r.  8. 

6  Ames  V.  Ames,  10  Hare  Ap.  54;   17 


Jar.  664;  Drews.  Long,  17  Jur.  173,  V. 
C.   K. ;    See  post,  Chap.   XXV.,  Hearing 

6  Rej.  Regul.  15  Mar.,  1860,  r.  10.  For 
form  of  certificate,  see  Vol.  III. 

7  Molesworth  v.  Snead,  11  W.  R.  934, 
V.  C.  W. 

8  IbU. ;  Loinsworth  v.  Rowley,  10  Hnra 
Ap.  55.    For  form  of  consent,  see  Vol.  III. 

9  Green  v.  Low,  22  Beav.  395.  The 
Eecord  and  Writ  Clerk's  certificate  will  be 
required  in  such  case. 

10  Ord.  16  May,  1862;  post,  Oh.  XXII 
§  10,  Affidavits. 
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of  the  Vice-Chancellor,  as  may  be,  for  the  use  of  the  Court  and  the 
Registrar,  before  the  motion  comeS  on  for  hearing.^ 

K  the  plaiatiff  fails  to  appear  when  the  motion  is  called  on,  the 
defendant's  counsel  may  apply  to  have  the  bill  dismissed  with 
costs,  and  need  not,  it  seems,  for  this  purpose  produce  an  affidavit 
of  the  defendant's  having  been  served  with  the  notice  of  motion.'' 
Where  the  defendant  fails  to  appear,  the  plaintiff  may  move  for 
the  decree  in  his  absence,  subjetjt  to  the  production  of  an  affidavit 
of  service  of  the  notice ;  *  but  the  Court  has,  in  such  case,  allowed 
the  decree  to  be  reopened  on  motion.^  The  affidavit,  in  either 
case,  shoul(J  be  filed  at  the  Record  and  Writ  Clerk's  Office,  and 
an  office  copy  be  produced  to  the  Registrar,  at  the  latest  before 
the  rising  of  the  Court  on  the  day  on  which  the  application  is 
made.*  If  neither  party  appears  on  the  motion,  it  will  be  struck 
out  of  the  paper. 

Where  the  motion  cannot  conveniently  proceed  by  reason  of  the 
solicitor  for  any  party  neglecting  to  attend  personally,  or  by  some 
proper  person  on  his  behalf,  or  omitting  to  deliver  any  paper 
necessary  for  the  use  of  the  Court,  and  which  accordiQg  to  its 
practice  ought  to  have  been  delivered,  such  solicitor  is  personally  to 
pay  .to  all  or  any  of  the  parties  such  costs  as  the  Court  may  award.^ 

Upon  hearing  a  motion  for  a  decree,  it  is  discretionary  with  the 
Court  to  grant  or  refuse  the  motion,  or  to  make  an  order  giving 
such  directions  with  respect  to  the  further  prosecution  of  the  suit 
as  the  circumstances  of  the  case  may  require,  and  to  make  such 
order  as  to  costs  as  it  may  think  right.'  The  decree  or  order  is 
drawn  up,  passed,  and  entered  in  the  manner  hereafter  explained, 
in  treating  of  decrees  made  on  the  hearing  of  the  cause.'  After 
an  unsuccessful  motion  for  a  decree,  the  bill  has  been  allowed  to 
be  amended.' 

Upon  an  appeal  from  the  whole  decree,  made  on  motion  for 
decree,  the  plaintiff  has  the  right  to  begin.^" 


1  Reg.  Eegul.  16  March,  1860,  r.  22; 
Reg.  Notice,  23  Nov.,  1861;  and  see  Ord. 
XXI.  12.  The  plaintiff's  briefs  consist  of 
printed  copies  of  the  bill,  and  answers, 
affidavits  in  support,  opposition,  and  reply, 
and  of  the  depositions  of  the  witnesses  on 
their  cross-examination,  and  9f  written 
copies  of  such  exhibits  or  other  documents 
as  may  be  necessary.  A  defendant's  briefs 
are  the  same,  except  that  copies  of  onh' 
the  answer,  and  of  such  answers  of  co-de- 
fendants as  the  plaintiff  has  notified  his 
intention  tn  read  against  him,  or  as  he  has 
signified  his  intention  to  read  against  the 
plaintiff  or  co-defendants,  should  be  fur- 
nished. Each  brief  should  be  accompanied 
with  observations. 

2  Martcr  v.  Marter,  12  W.  E.  34,  M.  E. 
'  For  form  of  affidavit,'  see  Vol.  III. 


*  Hughes  V.  Jones,  26  Beav.  24. 

6  Lord  Milltown  v.  Stuart,  8  Sim.  84; 
Seton,  29. 

6  Old  XXI.  12. 

'  15  &  16  Vic.  c.  86,  §  16 ;  see  Thomas 
1).  Bernard,  5  Jur.  N.  S.  31;  7  W.  E.  86, 
V.  C.  K. ;  Warde  v.  Dickson,  5  Jur.  N.  S. 
698;  7  W.  E.  148,  V.  C.  K.;  Eaworth  v. 
Parker,  2  K.  &  J.  163;  Norton  ».  Stein- 
kopf,  Kay,  45;  i6.  Ap.  10;  Eobinson  V. 
Lowater,  2  Eq.  Rep.  1072,  L.  JJ. 

8  See  post,  Chap.  XX  VI.  §  3,  Dramng 
up  Decrees.  For  form  of  decree  on  motion, 
see  Seton,  26. 

9  Thomas  v.  Bernard,  5  Jur.  N.  S.  31; 
7  W.  R.  86,  V.  C.  K. 

1"  Birkenhead  Docks  v.  Laird,  4  De  6., 
M.  &  G.  732. 
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Where  a  decree,  made  on  a  motion  for  a  decree,  is  appealed       C.  XX. 
from,  a  petition  of  appeal  must  be  presented.^  ' »■ — — ■ 

By  bringing  a  cause  to  a  hearing  on  a  motion  for  a  decree,  con-  Appeal  mast 
siderable  delay  is  saved ;  it  is,  therefore,  the  better  course  for  a  yon?"  ^*^' 
plaintiff  to  follow,  where  he  expects  to  be  able  to  prove  his  case  Where  notice 
by  affidavit ;  but  where  he  desires  to  examine  witnesses  in  chief,  deCTee'™^"' 
orally,  he  should  file  replication.^    It  is  also  to  be  observed,  that  replication,  is 
on  motions  for  a  decree,  the  plaintiff's  evidence  is  known  to  the 
defendant   before   he  prepares   his  proofs,  the   cross-examination 
of  witnesses  takes  place  before  the  examiner,'  and  the  plaintiff 
has  an  opportunity  of  adducing  evidence  in  reply;  but  that  if 
repUcation  has  been  filed,  both  parties  have  to  prepare  their  proofs 
before  the  evidence  of  the  other  •Bide  is  known,  the  cross-exami- 
nation of  witnesses  must  take  place  before  the  Court  itself,*  and 
there  is  no  opportunity  of  adducing  evidence  in  reply. 

1  Ord.  XXXI.  8.    For  form  of  petition,  «  Ord.  B  Feb.,  1861,  r.  7;  with  certain 
see  Vol.  III.                                                       exceptions,  for  which  see  Ord.  6  Feb.,  1861, 

2  See  ante,  p.  823.  rr.  10,  11,  16. 
s  Ord.  2  Feb.,  1861,  r.  19. 


CHAPTER  XXI. 


REPLICATION. 


In  what  cases 
to  be  filed. 


When  cause 
should  be 
heard  on  bill 
and  answer; 


Seldom  now 
done. 


After  the  defendant,  if  required  to  answer,  has  fully  answered 
the  bin,  or,  if  not  required  to  answer,  the  time  allowed  for  putting 
in  a  voluntary  answer  has  expired,  the  plaintiff,  if  he  determines 
not  to  move  for  a  decree,  or  his  motion  has  been  refused,  must  file 
a  replication  :  ^  unless,  where  an  answer  has  been  filed,  he  decides 
to  go  to  a  hearing  of  the  cause  on  bill  and  answer. 

Il^  upon  the  answer  alone,  without  further  proof,  there  is  suffi- 
cient ground  for  a  final  order  or  decree,  the  plaintiff  must  proceed 
to  a  hearing  on  bill  and  answer,  without  entering  into  evidence  : '' 
as  where  the  plaintiff  makes  his  title  by  a  will  or  other  conveyance 
in  the  defendant's  hands,  and  the  defendant,  by  his  answer,  con- 
fesses it,  or  where  a  trust  is  confessed  by  the  answer,  and  nothing 
fiirther  is  required  than  to  have  the  accounts  taken.' 

A  cause  is  now,  however,  rarely  heard   on  bill  and  answer. 


1  Ord.  XVII.  1;  15  &  16  Vic.  c.  86, 
§  26;  Duffield  «.  Sturges,  9  Hare  ^P- 
87;  Blake  II.  Cox,  1  W.  E.  124,  V.  C.  W. 
If  the  plaintiff  wishes  to  prove  any  fact  on 
the  hearing,  not  admitted  by  the  answer, 
he  must  file  a  replication.  Mills  v.  Pit- 
man, 1  Paige,  490. 

In  Maine,  "  within  thirty  days  after  the 
answer  is  filed,  unless  exceptions  are  taken, 
or  within  fifteen  days  after  it  is  perfected, 
the  plaintiff's  counsel  shall  file  the  general 
replication,  and  give  notice  thereof;  or  give 
notice  of  a  hearing  at  the  next  term  on  bill 
and  answer."  Rule  9  of  Chancery  Prac- 
tice; see  Rule  17,  N.  Hamp.  Chancery 
Practice,  38  N.  H.  608;  Rule  17,  Mass. 
Chancery  Practice;  66th  Rule,  United 
States  Courts.  A  special  replication  can- 
not be  filed  without  leave  of  Court.  Storms 
V.  Storms,  1  Edw.  Ch.  358. 

By  45th  Equity  Rule  of  the  United 
States  Courts,  no  special  replication  to 
any  answer  shall  be  filed.  But  if  any 
matter  alleged  in  the  answer  shall  make 
it  necessary  for  the  plaintiff  to  amend  his 
bill,  he  may  have  leave  to  amend  the  same 
with  or  without  payment  of  costs,  as  the 
Court,  or  a  Judge  thereof  may  in  his  dis- 
cretion direct. 


In  Massachusetts,  "the  form  of  the 
general  replication  shall  be  that  the  plain- 
tiff joins  issue  on  the  answer.  No  special 
replication  shall  be  filed,  but  by  leave  of 
the  Court.  Rule  16,  of  the  Rules  for 
Practice  in  Chancery.  In  New  Hamp- 
shire, a  replication  shall  be  entitled  as 
an  answer,  and  shall  be  in  substance, 
"The  plaintiff  says  his  bill  is  true,  and 
the  defendant's  answer,  as  set  forth,  is 
not  true,  and  this  he  is  ready  to  prove." 
Rule  22  of  Chancery  Practice ;  see  Story 
Eq.  PI.  §  878;.  Storms  v.  Storms,  1  Edw. 
Ch.  358;  Dupote  v.  Massy,  Cox's  Dig. 
146;  Brown  «.  Ricketts,  2  John.  Ch.  425; 
Lyon  V.  Tallmadge,  1  John.  Ch.  184;  Liv- 
ingston V.  Gibbons,  4  John.  Ch.  94;  Thorn 
v.  Germand,  i6.  363;  Pratt  b.  Bacon,  10 
Pick.  123.  Matters  in  avoidance  of  a  plea, 
which  have  arisen  since  the  suit  began, 
are  properly  set  up  by  a  supplemental  bill, 
not  by  a  special  replication.  Chouteau  v. 
Rice,  1  Min.  106.  A  special  replication, 
denying  part  of  the  matter  of  the  plea,  and 
reasserting  the  substance  of  the  bill,  is  in- 
admissible. Newton  v.  Thayer,  17  Pick. 
129 

2'Ord.  XIX.  1. 

8  Wyatt's  P.  R.  374. 
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The  only  advantage  in  doing  so,  instead  of  .hearing  it  on  motion 
for  decree,  is,  that  the  month's  notice  is*  thereby  saved ;  but,  on 
the  other  hand,  where  a  cause  is  heard  upon  bill  and  answer,  the 
answer  must  be  admitted  to  be  true  in  all  points,  and  no  othet 
evidence  will  be  admitted ;  i  unless  it  be  matter  of  record  to  which 
the  answer  refers,  and  which  is  provable  by  the  record  itself,^ 
or  documents  proved  as  exhibits  at  the  hearing.'  It  therefore 
behoves  the  plaintiff  to  look  attentively  into  the  answer;  and  if  he 
finds  that  the  effect  of  the  defendant's  admissions  is  avoided  by 
any  new  matter  there  introduced,  he  should  serve  notice  of  motion 
for  a  decree,''  or  reply  to  the  answer,  and  proceed  to  establish  his 
case  by  proofs.^  If  the  plaintiff  decides  upon  having  the  cause 
heard  upon  bill  and  answer  against  one  or  all  of  the  defendants, 
he  must  proceed  in  the  manner  hereafter  pointed  out.^ 

A  replication  must  also  be  put  in  by  the  plaintiff  where  the  de- 
fendant has  pleaded  to  the  bill,  whether  his  plea  be  accompanied 
by  an  answer  or  not.'  It  is,  however,  to  be  recollected,  that,  if  the 
plaintiff  replies  to  a  plea  before  it  has  been  argued,  he  admits  the 
plea  to  be  valid,  if  true ;  *  and  that  he  cannot  afterwards  object  to 
it,  on  the  ground  of  its  invalidity  or  irregularity.'* 

We  have  seen  before,  that  a  replication  to  a  general  disclaimer 
to  the  whole  bill  is  improper :  although,  when  a  disclaimer  to  part 
of  the  biU  is  accompanied  by  a  plea  or  answer  to  another  part, 
there  may  be  a  replication  to  such  plea  or  answer." 

A  replication  is  the  plaintiff's  answer  or  reply  to  the  defendant's 
plea  or  answer.  By  replying  to  the  answer,  the  plaintiff  does  not 
preclude  himself  from  reading  any  part  of  the  answer  he  may  con- 
sider essential  to  assist  his  case.  , 

Only  one  replication  is  to  be  filed  in  each  cause,  unless  the  Court 
otherwise  directs.-'^ 

The  Court  wiU  not  as  of  course,  or  except  in  cases  of  necessity. 


C.  XXI. 


Evidence. 


When  an- 
swer should 
be  replied  to ; 


After  plea. 


1  Contee  v.  Dawson,  2  Bland,  264; 
Childs  V.  Horr,  1  Clarke  (Iowa),  432;  Rog- 
ers V.  Mitchell,  41  N.  H.  154;  Pierce  v. 
West,  1  Peters  C.  C.  351;  Pickett  v.  Chil- 
ton, 5  Munf.  467;  Scott  v.  Clarkson,>  1 
Bibb,  277.  But  where  the  cause  is  set 
down  for  hearing  on  bill,  answer,  and 
depositions,  the  replication  is  mere  form, 
and  the  Court  will  suffer  it  to  be  filed  jjmkc 
pro  tunc.  Scott  v.  Clarkson,  tiM  supra ; 
Demaree  v.  Driskill,  3  Blackf.  116;  Fierce 
V.  West,  uU  supra;  Glenn  ».  Hebb,  12 
Gill  &  J-  271;  Armistead  v.  Bozman,  1 
Ired.  Ch.  117;  Smith ».  West,  3  John.  Ch. 
363 ;  see  Reading  v.  Ford,  1  Bibb,  338. 

2  Ord.  XIX.  2;  Legard  v.  Sheffield,  2 
Atk.  377;  see,  however,  Stanton  v.  Per- 
cival,  3  W.  E.  391;  24L.  J.Ch.  369,  H.L. 

8  Post,  p.  874  ct  seq.;  Rowland  v.  Stur- 
gis,  2  Hare,  S20;  Chalk  V.  Raine,  7  Hare, 
393;  13Jur.  981;  Nevilles.  Fitzgerald,  2 


Dr.  &  War.  530 ;  contra,  Jones  v.  Griffith, 
14  Sim.  262;  8  Jur.  733. 

4  See  ante,  p.  819. 

5  Wyatt's  P.  R.  375. 

6  Seepost,  Chap  XXV;  Hearing  Causes. 

7  Ante,  p.  664.  A  plea  may  beset  down 
to  obtain  judgment  of  its  sufficiency  and 
formality,  without  a  replication.  Moreton 
V.  Harrison,  1  Bland,  491. 

8  Hughes  V.  Blake,  6  Wheat.  472;  S.  C. 
1  Mason,  515;  Daniels  v.  Taggart,  1  Gill 
&  J.  312;  Brooks  B.  Mead,  Walk.  Ch.389; 
Bellows  V.  Stone,  8  N.  H.  280;  Newton  v. 
Thayer,  17  Pick.  129;  Hurlburt S.Britain, 
Walk.  454.  Upon  a  replication  to  a  plea, 
nothing  is  in  issue  except  what  is  distinctly 
averred  in  the  plea.  Fish  v.  Miller,  5 
Paige,  26. 

9  Ibid. 

10  16.  p.  655. 

11  Ord.  XVII.  2. 
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replication: 
does  not  pre- 
clude plamtiff 
from  reading 
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Generally, 
only  one 
replication  to 
be  filed ; 
exceptions. 


On  filing 
replication, 
cause  is 
deemed  at 


Form  of 
replication. 
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give  the  plaintiff  leave  to  file  more  than  one  replication ;  ^  but 
■where  the  replication  only  applied  to  some  defendants,  and  as  to 
the  others  the  cause  was  not  at  issue,  leave  was  given  to  file  a 
second  replication  against  such  other  defendants ;  ^  and  where, 
upon  notice  of  motion  to  dismiss  for  want  of  prosecution,  by  one  of 
two  defendants,  the  plaintiff  filed  replication  against  such  defend- 
ant alone,  the  other  defendant  not  having  appeared,  the  Court 
refused  the  motion,  on  the  plaintiff  undertaking  to  dismiss  the  bill 
against  the  defendant  who  had  not  appeared,  but  ordered  the 
plaintiff  to  pay  the  costs  of  the  motion.' 

Upon  filing  the  replication,  the  cause  is  deemed  to  be  completely 
at  issue ;  *  and  each  defendant  may,  without  any  rule  or  order, 
proceed  to  verify  his  case  by  evidence ;  and  the  plaintiff  may,  in 
Hke  manner,  proceed  to  verify  his  case  by  evidence ;  so  soon  as 
notice  of  the  replication  being  filed  has  been  duly  served  on  all  the 
defendants  who  have  filed  an  answer  or  plea,  or  against  whom  a 
traversing  note  has  been  filed,  or  who  have  not  been  required  to 
answer  and  have  not  answered  the  bill.' 

The  form  of  the  replication  in  the  General  Orders  assumes  a 
case  where  the  plaintiff  desires  to  join  issue  as  to  one  of  the  defend- 
ants ;  to  hear  the  cause  on  bill  and  answer  as  to  another ;  and  to 
take  the  bill  as  confessed  as  against  a  third.*  Where,  however, 
the  plaintiff  does  not  desire  to  join  issue  with  any  defendantj  no 
rephcation  can  be  filed.'  The  full  title  of  the  cause,  as  it  stands  at 
the  time  the  replication  is  filed,  must  be  set  forth  in  the  heading 
of  the  replication,  but  only  the  names  of  such  of  the  defendants  as 
have  appeared  should  be  inserted  or  referred  to  in  the  body.  If  a 
defendant's  name  has  been  np-isspelt  by  the  plaintiff,  and  such  de- 
fendant has  corrected  the  same  by  his  answer,  but  the  plaintiff  has 
not  afterwards  amended  his  bill  with  respect  to  such  name,  the 
correction  should  be  shown  in  the  title  of  the  replication ;  *  in  the 
body  of  the  replication,  however,  the  correct  name  only  should  be 
inserted.  Where  any  defendant  has  died  since  the  bill  was  filed, 
the  words  "  since  deceased "  should  follow  his  name  in  the  title, 
but  his  name  should  be  omitted  in  the  body  of  the  replication.  K 
the  plaintiff  joins  issue  with  all  the  defendants,  their  names  need 
not  be  repeated  in  the  body  ;  it  is  sufficient,  in  such  case,  to  desig- 


1  Stinton  v.  Taylor,  i  Hare,  608,  610; 
10  Jur.  386. 

2  Rogers  v.  Hooper,  2  Drew.  97. 

8  Heanley  v.  Abraham,  5  Hare,  214. 
As  to  when  a  second  or  further  replication 
may  be  filed,  without  special  leave,  see 
Braithwaite's  Pr.  73. 

*  In  America,  generally,  if  not  univer- 
sally, the  pleadings  terminate  with  the 
replication,. and  no  rejoinder  is  filed;  and 
the  case  is  deemed  at  issue  upon  the  filing 
of  the  replication.     This  is  the  general 


practice  in  the  Courts  of  the  United  States. 
Story  Eq.  PI.  §  879,  note;  66th  Equity 
Rule  of  the  United  States  Courts. 

6  Ord.  XVII.  2,  where  the  form  of  repli- 
cation is  given,  nnd  which  is  to  be  adopted, 
as  near  as  circumstances  admit  and  re- 
quire, Md. ;  and  see  form.  Vol.  IH. 

8  Ord.  XVII.  2. 

'  Braithwaite's  Pr.  72. 

8  Thus:  "John  Jones  (in  the  bill  called 
William  Jones)." 
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nate  them  as  "all  the  defendants;"  hut  if  he  does  not  join  issue  C.  XXI. 
■with  all,  the  names  of  the  defendants  must  he  set  out  in  the  hody. 
The  names  of  those  defendants  who  are  stated  in  the  hill  to  he  out 
of  the  jurisdiction,  and  who  have  not  appeared,  must  be  inserted 
in  the  title,  but  not  in  the  hody ;  and  the  names  of  such  formal 
defendants  as  have  been  served  with  a  copy  of  the  hill  must  be  in- 
serted in  the  title  of  the  rephcation,  but  only  such  of  them  as  have 
entered  a  common  appearance  should  be  named  in  the  body.i 

The  replication  is  prepared  by  the  soUcitor  of  the  plaintiff:  it  Howpre- 
must  be  written  on  paper  of  the  same  description  and  size  as  that  ^^^^^'< 
on  which  bills  are  printed,^  and  be  underwritten  with  the  name 
and  place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent,  if 
any,  or  with  the  name  and  place  of  residence  of  the  plaintiff  where 
he  acts  in  person,  and,  in  either  case,  with  the  address  for  ser^•ice, 
if  any ; '  and  the  rephcation  must  then  he  filed  at  the  Record  and  and  filed. 
Writ  Clerks'  Office.*    It  does  not  require  the  signature  of  counsel. 

Any  error  in  the  replication,  except  the  omission  of  the  names  Amendment: 
of  any  defendants,  may  be  corrected  by  amendment ;  but  an  order  2wed- 
to  amend  is  necessary.    The  order  may  be  obtained  on  special  order  for: 
summons  at  Chambers,  or,  by  consent,  on  petition  of  course  at  the  '"•wobtained. 
Rolls.'    Against  the  defendants  whose  names  have  been  omitted, 
another  rephcation  must  be  filed,  or  leave  obtained  to  withdraw 
the  existing  rephcation  and  file  another ;  and  an  order  for  leave  so 
to  do,  in  either  case,  must  be  obtained  in  hke  manner,  or  upon 
special  motion  with  notice.' 

The  soUcitor  must  give  notice  of  the  filing  of  the  replication  to  Notice  of 
the  solicitor  of  the  adverse  party,  or  to  the  adverse  party  himself  ^^"^S'- 
if  he  acts  in  person,  on  the  same  day  on  which  it  is  filed.'    If  he  consequences 
neglects  to  do  so,  the  opposite  party  should  move  that  the  time  for  of  neglect 
him  to  take  the  next  step  may  be  extended :  ^  not  that  the  repUca-  ' 

tion  may  be  taken  off  the  file. 

The  notice  must  be  served  before  seven  o'clock  in  the  evening,  when  to  be 
except  on  Saturday,  when  it  must  be  served  before  two  o'clock  in 
the  afternoon.     If  served  after  these  hours,  the  service  will  be  con- 
sidered to  have  been  made  on  the  following  day,  or  Monday,  as 
the  case  may  be.' 

1  Braithwaite's  Pr.  76.  forms  of  notice  of  motion,  summons,  and 

2  Ord.  6  March,  1860,  r.  16 ;  as  to  such       petition,  see  Vol.  III. 
paper,  see  Ord.  IX.  3.  ante,  p.  396.  '  Ord.  III.  9.    In  practice,  it  is  usual  to 

8  Ord.  III.  2,  5,  ante,  pp.  453,  454.    For  serve   the  notice  on  all  the  defendants, 

a  form,  see  Vol.  III.    Story  Eq.  PI.  §  878,  or   their  solicitors,  who   have  appeared, 

note;   Barton  Suits  in  Equity,  144,  145;  Braithwaite's  Pr.  79. 

Chouteau  «.  Rice,  1  Min.  106.  8  Wright  v.  Angle,  6  Hare,  107 ;  11  Jur. 

4  Ord.  I.  35.    No  fee  is  payable.  987;  Lloyd  ».  Solicitors'  Life  Assurance 

6  Braithwaite's  Pr.  318.    For  forms  of  Company,  3  W.  E.  640,  V.  C.  W. ;  cmtra, 

summons  and  petition,  see  Vol.  III.  Johnson  ».  Tucker,  15  Sim.  599;  11  Jur. 

6  Stinton  v.  Taylor,  4  Hare,  608,  610;  466.    For  form  of  notice  of  motion,  see 

10  Jur.  386 ;  Braithwaite's  Pr.  318.    For  Vol.  III. 

9  Ord.  XXXVn.  2;  ante,  p.  456. 


served. 


832 


REPLICATION. 


C.  XXI. 

■  y 

Service  of 
notice 

allowed  to  be 
made  out  of 
the  jurisdic- 
tion; 

or  on  a  substi- 
tute within; 
or  by  public 
adrertise- 
ment. 
Order  to 
serve:  how 
obtained. 
Form  of 
notice. 


How  soon  j 
replication 
may  be  filed : 


Where  formal 
defendants 
have  been 
served  with 
copy  of  bill. 


Where  bill 
taken  pro 
confesso 
.against  any 
deftndants. 


In  proper  cases,  the  notice  will  be  allowed  to  be  served  out  of 
the  jurisdiction  ;  ^  and  for  this  purpose,  the  time  for  service  will  be 
extended ;  ^  service  of  the  notice  may  also  be  substituted ;  and 
this  has  been  done  by  allowing  the  notice  to  be  advertised  in  the 
Gazette,  and  in  two  newspapers  circulating  in  the  county  in  which 
the  defendant  was  last  known  to  have  resided.^  An  order  for 
leave  to  serve  notice  of  the  replication,  in  any  of  the  modes  above 
mentioned,  may  be  obtained  on  ex  parte  motion,  supported  by  an 
affidavit  of  the  facts  ;  and  a  copy  of  the  order  must  be  served  with 
the  notice.* 

In  giving  notice  of  the  filing  of  replication,  the  most  convenient 
course  is  to  serve  a  copy  of  the  replication ;  but  it  is  not  essential 
to  do  so ;  and  if  not  done,  the  notice  must  show  the  purport  of  the 
replication.''  The  time  for  clositig  the  evidence  is  computed  from 
the  day  on  which  the  replication  is  filed. 

The  plaintiff  may  file  replication  immediately  after  the  answers 
have  been  put  in,  or  a  traversing  note  has  been  filed  and  served ; 
or,  where  no  answer  is  required,  immediately  after  the  time  allowed 
for  answering  has  expired ;  °  and  when  he  desires  to  file  replication, 
without  waiting  till  all  the  answers  required  by  him  have  been  put 
in,  or  till  the  time  has  expired  for  defendants  to  answer  voluntarily, 
he  should  amend  the  interrogatories,'  by  striking  out  so  much  of 
the  heading  and  foot-notes  as  requires  an  answer  from  the  particular 
defendants  who  have  not  answered ; '  and  should  obtain  the  con- 
sent of  the  solicitor  of  those  defendants  whose  time  to  answer 
voluntarily  has  not  elapsed,  to  such  replication  being  filed,  not- 
withstanding the  time  to  file  a  voluntary  answer  has  not  ex- 
pired.' 

Where  any  formal  defendants  have  been  served  with  a  copy  of 
the  bill,  replication  may  be  filed,  notwithstanding  a  memorandum 
of  such  service  may  not  have  been  entered :  it  being  sufficient  if 
such  memorandum  is  entered  before  the  certificate  to  set  down  the 
cause  is  granted.^" 

If  the  plaintiff  proposes  to  take  the  hill  pro  confesso  against  any 
defendant,  he  cannot  file  replication  until  thfe  order  to  take  the  bill 
pro  confesso  has  been  obtained ;  and  such  order  must  be  produced 
to  the  officer  when  the  replication  is  presented  for  filing :  unless  it 


1  Lanham  v.  Pirie,2  Jur.N.  S.  1201,  V. 
C.  S.;  Heath  D.Lewis,  2  W.  R.  488,  M.  R. 

2  Rooper  v.  Harrison,  2  W.  R.  510;  2 
Eq.  Kep.  1085,  Y.  C.  W. 

8  Barton  v.  Whitcomb,^  17  Jur.  81,  L.  C. 
&  L.  JJ. ;  16  Beav.  206,  n. ;  see  also  Jen- 
kin  V.  Vaughan,  3  Drew.  20 ;  Leohmere  v. 
Clamp,  29  Beav.  269. 

^  For  forms  of  motion  paper  and  affi- 
davit, see  Vol.  III. 


6  Braithwaite's  Pr.  79.  For  form  of 
notice,  see  Vol.  III. 

8  Braithwaite's  Pr.  74,  76;  andseeOrd. 
XXXIII.  10,  12;  ante,  p.  828. 

'  As  to  amending  mterrogatories,  see 
ante,  p.  486. 

8  Braithwaite's  Pr.  76. 

9  Jbid.  The  consent  should  be  indorsed 
on  the  proposed  replication.  For  form  of 
consent,  see  Tol.  III. 

1°  Braithwaite's  Pr.  74. 
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has  been  previously  left  for  entry,  in  the  cause-boot  kept  by  the 
Clerks  of  Eecords  and  "Writs.^ 

Replication  must  be  filed  within  the  times  following:  within 
four  weeks  after  the  answer,  or  the  last  of  the  answers  required  to 
be  put  in  by  a  defendant,  is  held  or  deemed  to  be  sufficient ;  ^  or, 
where  the  plaintiff  has  undertaken  to  reply  to  a  plea,  within  four 
weeks  after  the  date  of  his  undertaking ; '  or,  where  a  traversing 
note  has  been  filed,  within  four  weeks  after  the  filing  of  the  trav- 
ersing note  ;  *  or,  where  he  has  amended  his  bill  without  requiring 
an  answer,  within  one  week  after  the  expiration  of  the  time  within 
which  the  defendant  might  have  answered,  but  does  not  desire  to 
answer,^  or  within  fourteen  days  after  the  refusal  of  further  time 
to  put  in  his  answer,"  or  within*  fourteen  days  after  the  filing  of 
the  answer :  unless  the  plaintiff  has,  within  such  fourteen  days, 
obtained  a  special  order  to  except  to  such  answer,  or  to  reamend 
the  bill.' 

The  plaintiff  may,  however,  in  all  these  cases  apply  by  motion, 
or  by  summons  in  Chambers,  upon  notice  to  the  defendants,  for  an 
order  to  enlarge  the  time  for  filing  replication.' 

In  computing  the  fourteen  days,' within  which  the  plaintiff  must 
file  replication,  in  cases  where  he  has  amended  his  bill,  without 
requiring  an  answer  to  the  amendments,  and  the  defendant  has 
answered  the  amendments,  vacations  are  not  reckoned ;  ^°  but  in 
computing  the  time  in  all  other  cases,  they  are  reckoned.^^ 

By  not  filing  replication  within  the  time  allowed  for  so  doing, 
the  plaintiff  subjects  himself  to  an  application  for  the  dismissal  of 
his  bill  for  want  of  prosecution  ;  ^^  but  the  replication  will  be  re- 
ceived and  filed  at  any  time  at  the  Record  and  Writ  Clerks'  Office, 
if  it  appears  by  the  books  of  that  office  that  the  cause  is  in  a  state 
to  admit  of  its  being  filed,  even  after  notice  of  motion  to  dismiss 
has  been  served  ;  and,  indeed,  to  do  so,  and  tender  the  costs  of  the 
motion,  is  generally  the  best  way  of  meeting  it.'^ 


C.  XXI. 


Times  limited 
for  filing; 

after  a  suffi- 
cient answer; 

after  under- 
taking to 
reply  to  plea; 

after  a  trav- 
ersing note ; 

after  time  to 
voluntarily 
answer 
amendments: 

and  answer 
not  in; 

and  further 
time  refused; 

or  answer  in. 

Extension 
of  time  for 
filing. 

Vacations : 
when  reck- 
oned in  time 
for  filing 
replication. 


Consequences 
of  not  filing, 
within  time. 


1  Braithwaite's  Pr.  74. 

2  Ord.  XXXIII.  10  (1);  aate,p.  828,note. 
8  Ord.  XXXIII.  10  (2). 
4  Orrt.  XXXIII.  10(1). 
6  Ord.  XXXIII.  12  (1);  XXXVII.  7. 

6  Ord.  XXXIII.  12  (2). 

7  Ord.  XXXIII.  12  (3).  As  to  filing 
replication  in  anticipation  of  some  of  the 
answers,  see  Braithwaite's  Pr.  74. 

8  Ord.  XXXIII.  10,  12;  Ord.  XXXVII. 
17;  see  Stintnn  v.  Taylor,  4  Hare,  608, 
610;  lOJur  886;  Dalton  «.  Hnyter,  9  Jur. 
1000,  M.  E.  For  form  of  summons,  see 
Vol.  III. 

i)  Under  Ord.  XXXIII.  12  (3). 

10  Ord.  XXXVII.  18  (4). 

11  Stinton  v.  Taylor,  ubi  sup. 

12  See  66th  Equity  Rule  of  the  United 
States  Courts ;  Eule  17,  Mass.  Chancery 
Bales. 

VOL.  I.  63 


In  reference  to  extending  the  time  to 
reply,  in  New  York,  see  The  Sea  Ins.  Co. 
V.  Day,  9  Paige,  247 ;  Kane  v.  Van  Vran- 
ken,  6  Paige,  63. 

If  the  plaintiff'  wishes  to  amend  his  bill, 
and  a  special  application  to  the  Court  for 
leave  to  do  so  is  necessary,  he  should  not 
file  a  replication,  but  should  obtain  an  or- 
der to  extend  the  timft  for  filing  the  rep- 
lication, until  after  the  decision  of  the 
Court  upon  the  application  to  amend. 
Vermilyea  v.  Odell,  4  Paige,  122.  If  the 
plaintiff  files  a  replication  to  the  answer 
after  he  is  apprised  of  the  necessity  of  an 
amendment  of  his  bill,  he  precludes  him- 
self from  making  such  amendment.  Ver- 
milyea V.  Odell,  ubi  supra. 

18  Braithwaite's  Pr.  78;    and  see  ante, 
p.  805. 
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Withdrawing 
replication, 
for  the 
purpose  of 
amending 
bill; 


or  of  setting 
down  cause 
on  bill  and 


or  without 
prejudice  to 
evidence 
taken. 

Where  repli- 
cation is 
omitted  to  be 
filed  before 
evidence 
entered  into. 


Ko  excep- 
tions to 
answer,  after 
replication. 
Replication  to 
answer  to 
supplemental 
statement. 
Eefect  of 
Bankruptey 
Act,  with 
respect  to 
rejoinder. 


We  have  seen  before,  that  after  a  replication  has  been  filed,  a 
plaintiff,  if  he  wishes  to  withdraw  it  and  amend  his  bill  further 
than  by  adding  parties,  must  make  a  special  application  by  sum- 
mons for  leave  to  do  so  :  •'  in  which  case,  in  addition  to  the  affidavit 
ordinarily  required  upon  an  application  to  amend,  a  further  affidavit 
is  necessary,  showing  that  the  matter  of  the  proposed  amendment 
is  material,  and  could  not,  with  reasonable  diligence,  have  been 
sooner  introduced  into  the  bill.^  After  the  evidence  is  closed,  the 
application  wiU  be  reftised  ; "  but  where,  during  the  time  for  tak- 
ing the  evidence,  the  plaintiff  discovered  an  important  mistake  of 
facts  in  the  bill,  the  Court,  thinking  that  the  plaintiff  had  not  shown 
such  want  of  diligence  as  to  preclude  it  from  giving  him  leave  to 
amend,  gave  liberty  to  withdraw,  replication  and  amend  the  bill, 
on  the  terms  of  the  plaintiff  paying  the  costs  of  the  suit  then  in- 
curred, including  the  costs  of  the  application.^ 

A  plaintiff  has  also  been  permitted,  on  motion,  to  withdraw 
his  replication,  and  set  his  cause  down  for  hearing  upon  bill  and 
answer.^ 

Where  repUcation  is  withdrawn,  after  evidence  under  it  has  been 
entered  into,  the  order  should  provide  that  the  withdrawal  is  to  be 
without  prejudice  to  such  evidence. 

It  has  sometimes  happened  that,  even  after  witnesses  have  been 
examined,  it  has  been  discovered  that,  owing  to  a  mistake,  no  rep- 
lication has  been  filed :  in  such  cases,  the  Court  has  permitted  the 
replication  to  be  filed  nunc  pro  tunc.^  And  it  seems  that  the  Court 
has  permitted  this  to  be  done  after  the  cause  has  come  on  for  hear- 
ing, and  the  reading  of  the  proofs  has  been  commenced.' 

After  replication  has  been  filed,  exceptions  cannot  be  taken  to 
the  answer  for  insufficiency.' 

Replication  may  be  filed  to  an  answer  put  in  to  a  supplemental 
statement.' 

By  the  Bankruptcy  Consolidation  Act,  it  is  enacted  that,  in  all 
suits  in  Equity,  other  than  a  suit  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sustained  a 
suit  in  Equity  had  he  not  been  adjudged  bankrupt,  and  whether 
at  the  suit  of  or  against  the  assignees  of  a  bankrupt,  no  proof 


1  Woods  V.  Woods,  13  L.  J.  Ch.  98,  V. 
C.  K. ;  Wilson  «.  Parker,  9  Jur.  769,  V.  C. 
K.  B.;  Ord.  XXXV.61;  am«e,  p.  417.  For 
form  of  summons,  see  Vol.  III. 

"  Ord.  IX.  IB.  For  form  of  affidavit,  see 
Vol.  III. 

8  Gascoyne  ».  Chandler,  3  Swanst.  418. 
420,  n.;  Bousfield  v.  Mould,  1  De  G.  &  S. 
347 ;  11  Jur.  902 ;  Horton  V.  Brocklehurst 
(No.  1),  29  Beav.  503. 

^  Champneys  ».  Buchan,  3  Drew.  B. 

5  Rogers  v.  Gore,  17  Ves.  130;  Brown 
V.  Ricketts,  2  John.  Ch.  425. 


6  Wvatt'sP.  R.  376;  Armistead  «.  Boz- 
man,  1  Ired.  Eq.  (N.  C.)  117. 

'  Rodney  v.  Hare,  Mos.  296;  see  also 
Healey  v.  Jagger,  3  Sim.  494,  497.  The 
like  permission  has  also  been  given  after 
the  cause  has  been  set  down  for  hearing 
on  bill  and  answer,  and  a  reference  ordered. 
Pierce  v.  West,  1  Peters  C.  C.  351 ;  Smith 
V.  West,  3  John.  Ch.  363 ;  Doody  v.  Pierce, 
9  Allen.  141,  143,  144. 

8  Ord.  XVI.  7;  ante,  p.  696,  note. 

9  Braithwaite's  Pr.  74. 
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shall  be  required,  at  the  hearing,  of  the  petitioning  creditor's  debt,  C.  XXI. 
or  of  the  trading  or  act  of  bankruptcy  respectively,  as  against  any 
of  the  parties  in  such  suit,  except  such  parties  as  shall,  within  ten 
days  after  rejoinder,  give  notice  in  writing  to  the  assignees  of  their 
intention  to  dispute  some  and  which  of  such  matters.^  Rejoinder 
being  abolished  in  Equity,^  it  seems  that  the  notice  must  be  given 
within  ten  days  after  the  filing  of  replication.' 

1  12  &  13  "Vic.  c.  106,  §  235.  8  Pennell  v.  Home,  3  Drew.  837;    see, 

2  Ord.  2VII.  2;  ante,  pp.  829, 830,  note.       however,  Lee  v.  Donnistoun,  29  Beav.  466. 
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EVIDENCE. 


Section  I.  —  Admissions. 


Course  to  be 
pursued,  after 
replication 
filed. 


The  cause  being  at  issue,  by  the  filing  of  the  replication,  the 
next  step  to  be  taken  by  the  plaintiff  is  to  pi-epare  his  proofs.  The 
defendant  also,  if  he  has  any  case  to  establish  in  opposition  to 
that  made  by  the  plaintiff,  must,  in  like  manner,  prepare  to  sub- 
stantiate it  by  evidence.^  For  this  purpose,  both  parties  must  first 
consider :  what  is  necessary  to  be  proved ;  and  then,  the  manner 
in  which  the  proof  is  to  be  effected ;  and,  in  treating  of  these  sub- 
jects, it  will  be  convenient  to  consider,  shortly,  the  general  rules  of 
evidence.  With  respect  to  the  first  point,  it  may  be  laid  down  as 
an  indisputable  proposition,  that  whatever  is  necessary  to  support 
the  case  of  the  plaintiff,  so  as  to  entitle  him  to  a  decree  against 
the  defendant,* or  of  a  defendant,  to  support  his  own  case  against 
that  of  the  plaintiffj  must  be  proved :  ^  unless  it  is  admitted  by 
the  other  party." 


1  In  New  Hampshire  the  rules  in  Chan- 
cery provide  for  the  trial  of  the  cause  on 
depositions.  "The  plaintiff's  depositions 
in  chief  shall  be  taken  within  two  months 
from  the  expiration  of  the  time  allowed 
for  the  delivery  of  the  replication,  and  the 
defendant's  depositions  in  chief  within 
three  months  from  the  same  time,  unless 
further  time  shall  be  allowed  by  the  Court, 
or  by  a  Justice  on  petition  and  notice  to 
.  the  other  party."  Rule  23  of  Chancery 
Practice.  "  Rebutting  evidence  may  be 
taken  by  either  party,  within  one  month 
after  the  expiration  of  the  time  allowed 
for  taking  the  depositions  in  chief  of  the 
defendant.  Special  orders  may  be  made 
by  the  Court  or  by  a  .Justice,  upon  peti- 
tion and  due  notice,  enlarging  or  reducing 
the  time  of  taking  testimoriv  of  either  or 
both  the  parties."  Rule  24,  38  N.  H.  609, 
610. 

In  Maine,  "  all  testimony  is  to  be  taken 
in  writing,  by  virtue  of  a  commission  is- 
sued on  interrogatories  filed  with  the 
clerk,"  &c.  The  formalities  to  be  ob- 
served in  taking,  filing,  abstracting,  and 
producing  the  evidence  are  minutelv  point- 
ed out  in  Rules  13,  14,  15,  16,  17,  18, 
Chancery  Rules,  Maine,  37  Me.  685,  586. 


In  Massachusetts,  the  evidence  in  pro- 
ceedings in  Equity  is  required  to  be  taken 
in  the  same  manner  aw  in  suits  at  Law, 
unless  the  Court  for  special  reasons  other- 
wise directs ;  but  this  does  not  prevent  the 
use  of  affidavits  where  they  have  hereto- 
fore been  allowed.  Genl.  Ste.  c.  131,  §  60. 
In  this  latter  State,  the  plaintiff  and  the 
defendant,  at  any  time  after  the  filing  of 
the  answer,  in  a  suit  in  Equity,  may  file 
in  the  clerk's  office  interrogatories  for  the 
discovery  offsets  and  documents  material 
to  the  support  or  defence  of  the  suit,  to  be 
answered  on  oath  bv  the  adverse  party. 
St.  1862,  §  40.  The'  rules  of  the  Court  of 
Chancery  in  New  Jersey  provide  for  the 
filing  of  interrogatories  to  the  plaintiff. 
Rule  69  j  2  McCarrer,  525;  so  in  England 
such  interrogatories  for  the  examination 
of  the  plaintiff  may  be  filed  under  15  & 
16  Vic.  0.  86,  §  19.  See  anie,  p.  758,  and 
post^p.  840. 

^  For  what  is  sufficient  to  throw  upon 
the   defendant  the  (mm   of  denying  the 

Slaintift's  case,   see   Bell   v.  Wilson,   11 
ur.  N.  S  437,  V.  C.  K. 
8  Nelson  v.  Pinegar,  30  111.  473. 
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Our  object  at  present,  therefore,  must  be  to  consider  what  ad- 
missions by  the  parties  will  preclude  the  necessity  of  proofs ;  and 
it  is  to  be  observed  that,  if  evidence  is  gone  into  to  prove  what 
is  admitted,  or  at  an  unnecessary  or  improper  length,  the  costs 
of  such  evidence  will  be  disallowed.^ 

Admissions  are  either:  I.  Upon  the  Record;  or,  II.  By  Agree- 
ment between  the  Parties.^ 

I.  Admissions  on  the  Record  may  be:  Constructive,  namely, 
those  which  are  the  necessary  consequence  of  the  form  of  pleading 
adopted ;  or.  Actual,  namely,  those  which  are  positively  contained 
in  the  pleading. 

With  respect  to  constructive  admissions,  the  most  ordinary 
instance  of  them  is,  where  a  plea  has  been  put  in  by  a  defendant, 
either  to  the  whole,  or  part  of  the  bill :  in  that  case,  as  we  have 
seen,'  the  biU,  or  that  part  of  it  which  is  pleaded  to,  so  far  as 
it  is  not  controverted  by  the  plea,  is  admitted  to  be  true.*  A 
plaintiff,  therefore,  where  he  has  repUed  to  a  plea,  may  rest  sat- 
isfied with  that  admission,  and  need  not  go  into  evidence  as  to 
that  part  of  his  case  which  the  plea  is  intended  to  cover ; '  unless 
the  plea  is  a  negative  plea :  for  in  that  case  it  will  be  necessary  for 
him  to  prove  the  matter  negatived,  for  the  purpose  of  disproving  the 
plea,  in  the  same  manner  as  he  may  enter  into  evidence,  for  the 
purpose  of  disproving  matter  which  has  been  pleaded  aifirmatively.^ 


C.  XXII.  §  1. 

Admissions. 


Division  of 
admissions. 

I.  Admis- 
sions on  tlie 
record : 


Constructive 
admissions : 


In  the  case 
of  pleas. 


1  Ord.  XrX.  1;  Harvey  v.  Mount,  8 
Beav.  439,  453;  9  Jur.  741;  Smith  v. 
Chambers,  2  Phil.  221,  226;  S.  C.  nam. 
Chambers  v.  Smith,  11  Jur.  359;  Mayor, 
&o.,  of  Berwick  v.  Murray,  7  De  G.,  M. 
&  G.  497,  514;  3  Jur.  M.  S.  1,  5. 

2  As  to  admissions  generally,  see  the  fol- 
lowing works  on  evidence;  Taylor,  §  653 
et  seq.;  Beit,  §§  543,  632;  Gresley,  Ft.  I. 
Chap<.  1,2;  Fowell,  151. 

8  Ante,  p.  614. 

*  (iresley  Eq.  Ev.  (Am.  ed  )  9.  Where 
the  bill  charges  a  tact  to  be  within  the 
knowledge  ot  the  defendant,  or  which  may 
fairly  be  presumed  to  be  so,  it  the  answer 
is  silent  a»  to  the  fact,  it  will  be  taken  as 
admitted.  It  is  otherwise,  where  the  fact 
is  not  within  the  knowledge  of  the  de- 
fendant, nor  presumed  to  be  so.  Moore  v. 
Lockett,  2  Bibb,  67,  69;  Mitchell  v.  Mau- 
pm,  3  Monroe,  187;  Hardy  i).  Heiird,  15 
Ark.  184;  Booth  v.  Booth,  3  Litt.  57; 
Jloseley  v-  Gassett,  1  -J.  J.  Marsh.  212, 
215;  M'Campbel)  v.  Gill,  4  J.  J.  Marsh. 
87,  90;  Kennedy  !i.  Meredith,  3  Bibb,  466; 
Pierson  «.  Meaux,  3  A.  K.  Marsh.  6 ;  Wil- 
snn  V.  Carver,  4  Hayw.  92;  Heal  u.  Hag- 
thorp,  3  Bland,  551;  Bank  of  Mcibile  v. 
Planters'  and  Merctiants'  Bank,  8  Ala. 
772;  Smilie  v.  Siler,  35  Ala.  88.  But  see 
Gamble  v.  Johnson,  9  Missou.  605;  Nel- 
son V.  Pinegar,  30  III.  473;  De  Wolf®. 
Long,  2  Uilman,  679.  By  Rule  8,  Chan- 
cery Practice  in  New  Hampshire,  all  facts 
well  alleged  in  the  bill,  and  not  denied  or 


explained  in  the  answer,  will  he  held  to 
be  admitted."  Where  a  fact  is  admitted 
by  the  answer,  the  defendant  cannot  ques- 
tion or  deny  it  by  the  proofs.  Lippencott 
».  Eidgway,  3  Stoekt.  (N.  J.)  526;  Wel- 
der 1).  Clark,  27  111.  261.  The  answer  of  a 
defendant  in  Chancery,  being  a  confes- 
sion, is  always  evidence  against  him,  when 
pertinent,  whoever  may  have  been  the 
parties  in  the  cause  in  which  it  was  inter- 
posed. Kiddie  «.  Debrutz,  1  Hayw.  420; 
Mims  V.  Mims,  3  J.  J.  Marsh.  103,  109, 
110;  Roberts  v.  Tennell,  3  Monroe,  247, 
249;  Hunter  v.  Jones,  6  Rand.  541;  1 
Phil.  Ev.  (Cowen  and  Hill's  ed.  1839) 
359,  note  642,  in  2  ibid  ;  Cowen  and  Hill's 
notes,  926.  An  answer,  admitting  the  cor- 
rectness of  a  copy  of  a  deed  made  by  an- 
other person,  and  to  which  there  was  no 
subscribing  witness,  is  evidence,  both  of 
the  contents  and  oi  the  executiun  of  the 
deed,  against  the  person  making  such  ad- 
mission. Adams  v.  Shelby,  10  Ala.  478; 
see  Clark  ».  Spears,  7  Blackf.  96.  The 
aLiswer,  not  under  oath,  may,  in  relation  to 
its  admissions,  be  used  against  the  defend- 
ant as  if  it  were  under  oath.  Smith  v. 
Potter,  3  Wis.  432.  And  the  plaintiff  may 
avail  himself  of  such  admissions  without 
thereby  makmg  the  denials  evidence  for 
the  defendant.     Ibid. 

6  The  plaintiff  may,  however,  as  we 
have  seen,  go  into  evidence  as  to  his  whole 
case;  ante,  p.  614. 

6  AnU,  p.  614. 
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<— Y — "" 

Actual 
admissions : 
By  tlie  bill. 


When  bill 
may  be  read. 


Effect  of  ref- 
erence to 
document 
itself,  "for 
greater  cer- 
tainty." 


When  de- 
fendant may 
read  plain- 
tiff's bill  at 
Law; 


and  in 
Equity. 


Actual  admissions  on  the  record  are  tliose  which  appear,  either 
in  the  bUl,  or  in  the  answer. 

The  facts  alleged  in  a  biU,  where  they  are  alleged  positively, 
are  admissions  in  favor  of  the  defendant,  of  the  facts  so  alleged ; 
and,  therefore,  need  not  be  proved  by  other  evidence ;  for,  whether 
they  are  true  or  not,  the  plaintiff,  by  introducing  them  into  his 
bUl,  and  making  them  part  of  the  record,  precludes  himself  from 
afterwards  disputing  their  truth. 

The  plaintiff,  of  course,  cannot  read  any  part  of  his  own  bill  as 
evidence  in  support  of  his  case,  unless  where  it  is  corroborated  by 
the  answer;^  as,  where  the  bill  states  a  deed,  or  a  will,  and  the 
defendant,  in  his  answer,  admits  the  deed  or  will  to  have  been 
properly  executed,  and  to  be  to  the  tenor  and  effect  set  forth  in 
the  bill:  in  such  case,  the  plaintiff,  having  read  the  admission 
from  the  answer,  may  read  his  bill,  to  show  the  extent  of  the 
admission  made  by  the  defendant.  In  strictness,  however,  this 
can  hardly  be  called  reading  the  bill  on  the  part  of  the  plaintiff: 
since  the  reading  is  only  allowed  because  the  defendant,  by  ad- 
mitting the  statement  to  be  true  as  set  forth  in  the  bill,  has,  to 
that  extent,  made  that  portion  of  the  bill  a  part  of  his  answer.^ 

In  general,  where  a  defendant  refers  to  a  document  for  greater 
certainty,  he  has  a  right  to  insist  upon  the  document  itself  being 
read;*  but  the  plaintiff  need  not,  on  that  ground,  reply  to  the 
answer,  but  may  set  the  cause  down  for  hearing  on  bill  and  answer, 
and  obtain  an  order  to  prove  the  document  viva  voce  or  by  affi- 
davit at  the  hearing :  *  provided  it  be  such  a  document  as  by  the 
rules  of  the  Court  hereafter  to  be  noticed,  can  be  proved  in  that 
manner.' 

With  respect  to  the  right  of  a  defendant  to  make  use  of  the 
plaintiff's  bill  as  an  admission  of  the  facts  therein  stated,  it  is  to 
be  observed,  that,  at  Common  Law,  the  general  rule  is,  that  a  .bill 
in  Chancery  will  not  be  evidence,  except  to  show  that  such  a  bill 
did  exist,  and  that  certain  facts  were  in  issue  between  the  parties, 
in  order  to  introduce  the  answer,  or  the  depositions  of  witnesses  ; 
and  that  it  cannot  be  admitted  as  evidence  to  prove  any  facts, 
either  alleged  or  denied  in  the  bill.'    In  Courts  of  Equity,  how- 


1  The  answer  of  a  party  in  Chancery  is 
proper  evidence  against  him,  and  so  much 
of  the  bill  as  is  necessary  to  explain  the 
answer.  McGowen  v.  Voung,  2  Stewart, 
276. 

2  Where,  however,  an  order  has  been 
obtained  to  take  tue  bill  pro  cmfesso, 
the  bill  may  be  read  in  eviaence,  as  an 
aLswer  admitting  the  facts.  11  Geo.  IV. 
&  1  Will.  IV.  c.  36,  §  14;  ante,  p.  681. 

8  Cox  V.  Allingham,  Jac.  337,  339;  Lett 
V.  Moms,  4  Sim.  307,  611;  and  see  ante, 
p.  726. 


*  Fielde  v.  Cage,  cited  Wyatt's  P.  R. 
219;  ante,  p.  828. 

6  Post,  p.  908  et  eeq. 

6  Buileau  v.  Kuilin,  2  Exch.  665;  2 
Phil,  on  Evid.  37,  38;  Taylor  on  Evid. 
§  786;  1  Pliil.  Ev.  (Cowen  and  Hill's  ed. 
1839)  368,  359,  note  640  in  2  ibid.  ;  Cowen 
and  Hill's  notes,  923, 924;  Eankin  v.  Max- 
well, 2  Marsh.  (Ken.)  488,  489;  Belden  v. 
llavies,  2  Hall  (N.  Y.),  444;  Owens  v. 
Dawson.  1  Watts,  149,  160;  Kees  v.  Law- 
less, 4  L'itt.  218. 
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ever,  a  different  rule  prevails,  and  the  bill  may  be  read  as  evidence,  C.  XXii.  §  i. 
for  the  defendant,  of  any  of  the  matters  therein  positively  averred.^    • y—^ 

But  although  a  defendant  has  a  right  to  read  the  plaintiff's  bill  Effect  of 
as  evidence  against  him,  such  right  is  confined  to  the  bill  as  it  a?;«.n<im«nt 
stands  on  the  record.     If  the  bill  has  been  amended,  the  amended 
bill  is  the  only  one  upon  the  record,  and  the  defendant  has  no 
right,  in  that  case,  to  read  the  original  bill  in  evidence.^    It  seems,  ^p^^^e  after 
however,  that  where  the  consequence  of  the  amendment  has  been  amendment, 
to  alter  the  effect  of  the  answer  to  the  original  bill,  or  to  render  it  mlfbeV™ . 
obscure,  the  defendant  has  a  right  to  read  the  original  bill,  for  the 
purpose  of  explaining  the  answer ;  *  and  in  a  cause  in  the  Court  of 
Chancery  in  Ireland,  Sir  Anthony  Hart  L.  C.,in  deciding  upon  the 
question  of  costs,  read  from  tihe  defendant's  ofBce  copy  certain 
charges  in  the  original  bUl  which  had  been  expunged  by  amend- 
ment, for  the  purpose  of  ascertaining  quo  animo  the  bill  had  been 
filed.* 

A  bill  may  also  be  read  in  evidence  against  a  plaintiff,  although  -wiierebilim 
filed  by  him  in  another  suit.    In  such  case,  however,  it  will  be  another  suit 
•necessary  to  prove  that  it  was  exhibited  by  the  direction,  or  with  ^^^  ^^  ^^^^' 
the  privity,  of  the  party  plaintiff  in  it :  "  for  any  person  may  file  a 
bill  in  another  person's  name."  * 

Although  a  plaintiff,  by  his  replication,  denies  the  truth  of  the  Admissions 
whole  of  the  defendant's  answer,  he  does  not  thereby  preclude  ty  answer; 
himself  from  reading  whatever  portion  of  it  he  thinks  will  support 
his  case :  except  the  answer  be  that  of  an  infant,  which,  as  we  . 
have  seen,  can  never  be  read  to  estabhsh  a  fact  which  it  is  against,  infant. 
the  infant's  interest  to  admit.^    The  answer  of  the  person  under 
whom  he  derives  title,  may,  however,  be  so  read;    and  there- 
fore it  has  been  held,  that  if,  in  a  suit  to  establish  a  will  against  the 
heir,  the  heir  puts  in  his  answer  admitting  the  will,  and  dies  before 
the  hearing,  the  derivative  heir,  though  an  infant,  will  be  bound  by 
the  admission,  and  the  execution  of  the  will  need  not,  in  such  case, 
be  proved.''     Of  course,  if  an  infant  heir  is  bound  by  the  admission 
of  his  ancestor,  such  an  admission  wiU  be  equally  binding  upon  an 
adult. 

Where  a  plaintiff  proposes  to  read  a  passage  fi-om  the  defend-  -yy^ej,  p^j. 
ant's  answer  as  an  admission,  he  must  read  all  the  circumstances  sages  of 
stated  in  the  passage ;  and  if  the  passage  contains  a  reference  to  qualification, 
any  other  passage,  that  other  passage  must  be  read  also.^    But  ™"^'  ^^  '^®**^- 

1  Ives«.  Medoalfe,  1  Atk.  63,  65.  8  Bartlett  v.  Gillard,  3  Enss.  149;  see 

2  Hales  «.  Pomfret,  Dan.  141.  also  Lady  Ormond  v.  Hutchinson,  13  Ves. 
s  JMd.  47,  53;Kude«.  Whitchurch,  3  Sim.  562; 
4  Fitzgerald  «.  O'Flaherty,  1  Moll.  347.  Nurse  v.  Bunn,  5  Sim.  225;  Freeman  «. 
6  WolletD.  Roberts,  ICh.  Ca.  64.  Tatham,  5  Hare,  329,  335;  10  Jur.  6S5; 

6  Ante,  p.  169.  and  see  Taylor  on  Evid.  §  660;  1  Phil. 

7  Robinson    v.    Cooper,    4    Sim.    131;       Ev.  (Oowen  &  Hill's  ed.  1839)359,360, 
Look  V.  Foote,  ib.  132;  orate,  p.  172.  note  643  in  2  id.  926-928.    If  on  exoep- 
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What  is  suffi- 
cient admis- 
sion of  a  fact 
by  answer; 


belief; 
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without 

belief. 


where  a  plaintiff,  in  reading  a  passage  from  a  defendant's  answer, 
has  been  obliged  to  read  an  -allegation  which  makes  against  his 
case,  he  wiU  be  permitted  to  read  evidence  to  disprove  such  allega- 
tion.^ 

There  was  formerly  a  distinction  between  bills  for  relief  and  bills 
for  discovery,  in  the  right  of  the  plaintiff  to  read  the  answer  of 
the  defendant ;  but  now,  where  a  defendant  in  Equity  files  a  cross- 
bill for  discovery  only  against  the  plaintiff  in  Equity,  or  exhibits 
interrogatories  for  his  examination,  the  answer  to  such  cross-bill 
or  interrogatories  may  be  read  and  used  by  the  party  fiUng  such 
cross-bill,  or  exhibiting  such  interrogatories,  in  the  same  manner, 
and  under  the  same  restrictions,  as  the  answer  to  a  bill  praying 
relief  may  be  read  and  used.^ 

Formerly,  when  the  parties  to  a  cause,  could  not  be  witnesses, 
questions  as  to  reading  the  answer  of  the  defendant  frequently 
arose ; '  but  they  are  now  of  no  practical  importance :  the  answer 
being  almost  invariably  made  evidence  in  the  cause.* 

With  respect  to  what  will  be  considered  as  such  an  admission 
by  an  answer  as  will  dispense  with  the  necessity  of  other  proof,  it- 
may  be  stated,  that,  besides  those  expressions  which  in  words 
admit  the  fact  alleged  to  be  true,  a  statement  by  the  defendant 
that  "  he  believes,"  or  that  he  has  been  "  informed  and  believes," 
that  such  fact  is  true,  will  be  sufiicient :  unless  such  statement  is 
coupled  by  some  clause  to  prevent  its  being  considered  as  an 
admission.^  A  mere  statement,  however,  in  an  answer,  that  a 
defendant  has  been  informed  that  a  fact  is  as  stated,  without  an 
answer  as  to  his  beUef  concerning  it,  will  not  be  such  an  admission 
as  can  be  read  as  evidence  of  the  fact.°  Such  an  answer  is,  in 
effect,  insufficient ;  and  if  the  plaintiff,  upon  reading  the  pleadings, 
finds  such  a  statement  as  to  a  fact  with  respect  to  which  it  is  im- 
portant to  have  the  defendant's  belief,  he  should  except  to  the 
answer  for  insufficiency. 


tions  being  taken,  a  second  answer  is  put 
in,  the  defendant  may  insist  upon  liiiving 
that  also  read,  to  explain  what  he  swore  in 
his  first  answer.  1  i'hil.  Kv.  859,  note  644, 
in  2  id.  9M. 

1  Price  V.  Lytton,  3  Russ.  206;  see  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  359, 
note,  643  in  2  id.  926,  927.  Where  an  an- 
swer admits  a  fact  and  insists  on  a  distinct 
fact  by  way  of  discharge  or  avoidauce,  the 
latter,  even  if  part  of  tlie  same  transaction, 
must  be  proved  by  evidence  aliunde. 
Paikes  ».  Gorton,  3  E.  I.  27 ;  Walker  v. 
Bevry,  8  Kich.  (S.  C.)  33;  Cummins  v. 
Cummins,  15  111.  33;  Stevens  v.  Post,  1 
Beasley  (N.  J.),  408,  410,  411;  Hart  v. 
Ten  Eyok,  2  John.  Ch.  62;  Miller*.  Wacfc, 
Saxt.  (N.  J.)  209;  Beckwith  v.  Butler,  1 


Wash.  224;  Thompson  ».  Lamb,  7  Ves. 
587. 

2  Ord.  XIX.  6. 

8  Davis  V.  Spurling,  1  E.  &  M.  64,  68 ; 
Miller  v.  Gow,  1  V.  &  C.  C.  C.  56,  59; 
Connop  ».  Ha>ward,  ib.  33,  34;  AUfrey  v. 
Alifrey,  1  M'N.  &  G.  87,  93;  13  Jur.  269. 

^  See  post,  p.  843,  n.  3. 

s  See  Potter  ».  Potter,  1  Tes.  S.  274; 
Hill  e.  Binney,  6  Ves.  738;  and  see  Wood- 
hatch  «.  Freeland,  11 W.  E.  398,  V.  C.  K. ; 
see  also  Bird  v.  Lake,  1  H.  &  M.  111.  An 
answer  aumittiug  a  verbal  agreement  al- 
leged in  the  bill,  but  insisting  on  the  Stat- 
ute of  Frauds,  caonut  be  read  as  an  admis- 
sion of  the  agreement.  Jackson  V.  Oglander, 
2  H.  &  M.  465. 

s  1  Pliil.  Ev.  (Cowen  &  Hill's  ed.  1839) 
360,  note. 
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It  has  been  before  stated,  that  the  answer  of  an  infant,  being  in 
fact  the  answer  of  his  guardian,  cannot  be  read  against  him.^  The 
answer,  however,  may,  it  seems,  be  read  against  the  guardian ;  and 
in  Beasley^  v.  Magrath,^  the  answer  of  an  infant,  by  his  mother 
and  guardian  in  another  cause,  was  read  against  the  mother  in  her 
own  capacity.  And  it  seems,  that  where  a  defendant,  being  an 
infant,  answers  by  guardian,  and,  at  ftill  age,  neither  amends  nor 
makes  a  new  answer,  as  he  may  do,  but  prays  a  hearing  of  the 
cause  de  novo,  his  answer  is  evidence  against  him.' 

The  answer  of  an  idiot  or  lunatic,  put  in  by  his  committee,  may 
be  read  against  him ;  and  it  has  been  held,  that  the  answer  of  a 
person  of  weak  intellect,  put  in  by  his  guardian,  could  also  be  read 
against  him ;  *  but  it  is  doubtful  if  this  decision  would  now  be 
followed.^ 

For  the  rules  of  practice  with  regard  to  reading  the  answer  of  Answer  of 
married  persons,  the  reader  is  referred  to  a  former  portion  of  this  husband  and 
Treatise."  '"' " 

The  plaintiff  cannot,  of  course,  read  the  answer  of  one  defendant 
against  a  co-defendant  as  an  admission : '  and,  as  a  general  rule,  it 
cannot  be  read  as  evidence,  except  on  motion  for  a  decree,  where 
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wife. 


1  Ante,  p.  169;  Gresley  Eq.  Ev.  (Am. 
ed.)  323. 

2  2  Sch.  &  Lef.  34. 
8  Hinde,  422. 

*  Leving  V.  Caverley,  Prec.  in  Ch.  229. 
■6  Ante,  pp.  177,  178;  Micklethwaite  v. 
Atkinson,  1  Coll.  173;  Percival  B.  Caney, 
4  De  G.  &  S.  610;  14  Jur.  1056,  1062;  6. 
C.  nom.  Stanton  i>.  Percival,  3  W  E.  391; 
24  L.  J.  Ch  369,  H.  L. 

6  Ante,  pp.  184,  185. 

'  Junes  V.  Turbeiville,  2  Sumner's  Ves. 
Jr.  11,  note  (Jj;  4  Bro.'  C.  C.  115,  S. 
C;  1  Greenl.  Ev.  §  178;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1839),  362,  note 
830,  in  2  id.  931;  Sorter  v.  Hank  of 
Rutland,  19  Vt.  410;  Blodget  i).  Hobart, 
18  Vt.  414.  It  seems  to  be  ii  well  estab- 
lished general  principle,  tliat  the  an- 
swer of  one  defendant  cannot  be  read  in 
evidence  against  a  co-defendant,  if  there 
is  no  joint  interest,  privity,  fraud,  collu- 
sion, or  combinatiun  between  tlicm.  Jones 
V.  Jones,  13  Iowa  (5  With.),  276;  Rust)). 
Mansfield,  25  III.  336 ;  Williamson  v.  Hay- 
cock, 11  Iowa  (3  With.),  40;  Mobley  ji. 
Dubuque,  &c.,  Co.,  11  Iowa (3  With.),  71; 
Judd  V.  Seaver,  8  Paige,  548;  Hay  wards. 
Carroll,  4  Harr.  &  J.  618;  Singleton  v. 
Gayle,  8  Porter,  271;  Conner  v.  Chase,  15 
Vt.  764;  I'humasson  v.  Tucker,  2  Blackf. 
172;  Mtiseley  V,  Armstrong,  3  Monroe, 
389;  Robm^un  v  Sfimpsun,  ^3  Maine,  388; 
Webb  V.  Pell,  3  Paige,  368;  Collier  v. 
Chapmaij,  2  Stew.  163;  Chambliss  v. 
Smith,  30  Ala.  366;  Graham  V  Sublett,  6 
J.  J.  Marsh.  145;  M'Kim  v.  Thompson,  1 
Bland,  160;  Calwell  v.  iioyer,  8  Gill  &  J. 


136;  Dexter  v.  Arnold,  3  Sumner,  182; 
Felch  B.  Hooper,  20  Maine,  159;  Clarke  v. 
Van  Keimsdyk,  9  Cranch,  152,  156;  Leeds 
«.  Mar.  Ins.  Co.  of  Alex.,  2  Wheat.  880, 
383;  Dade  v.  Madison,  5  Leigh,  401;  Dan- 
iel V.  Boullard,  2  Dana,  296;  Field  v.  Hol- 
land, 6  Cranch,  8 ;  Fanning  v.  Pritchett, 
6  Monroe,  79,  80 ;  Koundlett  v.  Jordan,  3 
Greenl.  47;  Mills  ».  Gore,  20  Pick.  34. 
The  answer  of  one  defendant  is  not  evi- 
dence against  the  other  defendant,  though 
prior  to  the  filing  of  the  answer  the  former 
may  have  transferred  to  the  latter  all  his 
interest  in  the  subject-matter  of  the  con- 
troversy. Jones  V.  Hardesty,  10  Gill  &  J. 
404 ;  see  also  Haworth  v.  Bostock,  4  Y. 
&  G.  1;  Lewis  v.  Owen,  1  Ired.  Eq.  290; 
Hoare  v.  Johnstone,  2  Keen,  553 ;  Osborn6 
».  U.  States  Bank,  9  Wheat.  738.  But 
the  answer  of  a  defendant,  which  is  re- 
sponsive to  the  bill,  is  admissible  as  evi- 
dence m  favor  of  a  co-defendant,  more 
especially  where  such  cu-defendant,  being 
the  depositary  of  a  chattel  claimed  by'tlie 
plaintiff,  defends  himself  under  the  title 
of  the  other  defendant.  Mills  v.  Gore,  20 
Pick.  28;  but  see  Morris  -o.  Nixon,  1  How. 
U.  S.  118;  Cannon  i>.  Norton,  14  Vt. 
178.  Tne  deposition  of  a  party  in  Chancery, 
read  without  objection,  is  evidence  for  his 
co-ilefendant.  Fletcher  v.  Wier,  7  Dana, 
354;  see  Wolley  «.  Brownhill,  13  Price, 
500;  S.C.I  IM'Lel  317.  If  a  defendant 
in  his  argument  relies  on  the  answer  of 
his  co-deiendant,  he  thereby  makes  it  evi- 
dence a^inst  himself.  Chase  v.  Mau- 
hardtjl  Bland,  336. 
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cases  the  an- 
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another. 
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C.  XXII.  §  1.  notice  of  the  intention  to  read  it  has  been  given.-'  Thus,  in 
Morse  t.  Moyal^  the  answer  of  an  executor  was  ofiered  as  evi- 
dence against  the  residuary  legatee,  who  had  been  made  a  party 
to  the  suit ;  but  Lord  Erskine  reftised  to  receive  it  for  any  other 
purpose  than  that  of  showing  what  funds  came  to  the  hands  of  the 
executors,  what  debts  there  were,  and  the  value  of  the  estate.  In 
cases,  however,  where  the  right  of  the  plaintiff,  as  against  one 
defendant,  is  only  prevented  from  being  complete  by  some  ques- 
tion between  the  plaintiff  and  a. second  defendant,  the  plaintiff  is 
permitted  to  read  the  answer  of  such  second  defendant,  for  the 
purpose  of  completing  his  claim  against  the  first ;  *  and  where 
several  persons  are  mutually  interested  as  partners,  or  jointly 
liable  as  the  co-obligors  of  a  bond,  the  declarations  or  answers  of 
one  may  be  admissible  against  the  others.* 

Cases,  moreover,  have  occurred,  in  which  a  defendant  has,  by 
the  form  of  his  answer,  made  the  answer  of  a  co-defendant  evi- 
dence against  himself;  as,  where  a  defendant  stated  in  his  answer 
that  he  was  much  in  years,  and  could  not  remember  the  matter 
charged  in  the  bill,  but  that  J.  S.  was  his  .attorney  and  transacted 
the  matter,  whereupon  J.  S.  was  made  a  defendant,  the  answer 

count,  the  answer  of  one  of  the-defendants 
will  not  be  evidence  to  charge  another. 
Chapin  v..  Colman,  11  Pick.  331.  But  if 
it  appears  that  the  defendants,  as  consti- 
tuting a  partnership  among  themselves,  of 
the  one  part,  were  in  partnership  with  the 
plaintiff  of  the  other  part,  the  answer  of 
one  of  the  .defendants  would  be  evidence 
to  charge  the  others.  Ibid. ;  see  also  Judd 
V.  Seaver,  8  Pai^e,  648 ;  Van  Eeimsdyk  «. 
Kane,  1  Gall.  630 ;  Winchester  v.  .Jackson, 
3  Hayw.  310;  Kector  «.  Hector,  3  Gilman, 
105^-The  answer  of  a  wife  is  not  evidence 
against  her  husband.  The  City  Bank  v. 
Bangs,  3  Paige,  36.  Nor  is  the" answer  of 
an  obligee,  evidence  against  his  previous 
assignee,  a  party  in  the  same  suit.  Fan- 
ning V.  Pritchett,  6  Monroe,  79 ;  Turner  v. 
Holman;  5  Monroe,  411.  Nor  is  the  an- 
swer of  a  principal  debtor,  admitting  his 
insolvency,  evidence  against  his  surety, 
a  co-defendant,  at  the  suit  of  a  co-surety 
for  contribution.  Daniel  v.  Bnllard,  2 
Dana,  296.  A  fortiori,  it  follows  tliat  the 
mere  silence  of  one  defendant  is  no  evi-  ' 
dence  against  his  eo-defendnnt.  Timber- 
lake  V.  Cobbs,  2  J.  J.  Marsh.  136;  Blight 
V.  Banks,  6  Monroe,  192 ;  Harrison  v.  John- 
son, 3  Lift.  286. 

The  rule  that  the  answer  of  one  defend- 
ant cannot  be  read  in  evidence  against 
his  co-defendant,  does  not  apply  where  the 
latter  claims  through  him  whose  answer  is 
offered  in  evidence.  1  Greenl.  Ev.  §  178. 
Nor.  where  one  defendant  in  his  answer 
refers  to  the  answer  of  his  co-defendant. 
Anon.,  1  P.  Wms.  301;  Dunham  v.  Gates, 
8  Barb.  Ch.  196 ;  Blakeney  i).  Ferguson, 
14  Ark.  641. 


1  15  &  16  Vic.  c.  86,  §  15;  Cousins  v. 
Vasey,  9  Hare  Ap.  61;  Dawkins  v.  Mor- 
tan,  1  J.  &  H.  339 ;  Stephens  v.  Heathcote, 
1  Dr.  &  S.  138;  6  Jur.  N.  S.  312;  ante,  p. 
821;  see  Fielden  v.  Slater,  L.  B.  7  Eq. 
523.      ^ 

2  12  Ves.  355, 361;  see  also  M'Intosh  v. 
Great  Western  Railway  Companv,  4  De 
G.  &  S.  544;  Wych  v.  Meal,  3  f.  Wms. 
310;  and  Gibbons  v.  W^aterloo  Bridge 
Company,  1  C  P.  Coop.  t.  Cott.  385, 
where  the  answer  of  the  officer  of  a  cor- 
poration was  not  allowed  to  be  read 
against  the  corporation.  Taylor  on  Evid. 
§  684. 

8  Green  v.  Pledger,.  3  Hare,  165,  170; 
8  Jur.  801;  and  generally,  concerning 
the  circumstances  in  which  the  Court 
will  try  and  decide  a  case  between  corde- 
fendants,  see  Cottingham  v.  Lord  Shrews- 
bury, 8  Hare,  627,  638;  Lord  Ctiamley  «, 
Lord  Dunsany,  2  Sch  &  Lef.  690,  706,  709, 
H.  L. ;  Farquharson  v.  SetoHj  5  Euss.  45, 
62;  Smith  v.  Baker,  1  Y.  &  C.  C.  C.  223, 
228;  Fletcher  v.  Green  (No.  2),  33  Beav 
513. 

*  Grosses.  Bedingfield,  12  Sim.  35,  39 
5  Jur.  836 ;  but  the  answer  of  a  defendant 
who  has  become  bankrupt,  and  ceased  to 
be  a  partner,  cannot;  Parker  «.  Morrell,  2 
Phil.  453,  463;  12  Jur.  253;  see  1  Greenl. 
Ev.  §  178;  Clarke  «.  Van  Reimsdyk,  9 
Cranch,  153,  156;  Williams  v.  Hodgson,  2 
Harr.  &  J.  474,  477;  Van  Eeimsdyk  v. 
Kane,  1  Gall.  680;  Hutchins  V.  Childless, 
4  Stew.  &  P.  34;  Gilmore  v.  Patterson, 
36  Maine,  544;  Clayton  v.  Thompson,  13 
Geo.  291:  Upon  a  bill  in  Equity  by  one 
partner  against  his  copartners  for  an  ac- 
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was   allowed  to  be  read  against  the  original  defendant :    Lord  C.  XXII.  §  1. 

Cowper  being    of   opinion,  that  the  words  in  the  first  answer   ^- — r ' 

amounted  to  a  reference  to  a  co-defendant's  answer.^ 

Interpleader  suits  form  an  exception  to  this  rule ;  and  the  answer  in  inter- 
of  one  defendant  may  be  read  against  a  co-defendant,  to  show  that  P'^^^^"^  ^''s- 
adverse  claims  are  made.^ 

It  is  to  be  observed,  that  where  an  answer  has  been  replied  to  Answer 
generally,  it  cannot  (except  by  consent)    be  read  as  evidence  on  cannot  be 
the  part  of  the  defendant  himself.'    In  disposing  of  the  question  read  by 
of  costs,  however,  the  Court  will  permit  the  defendant's  answer  himselfr 
to  be  read  in  his  own  behalf;  *  and  it  has  been  held,  that  a  peer's  except  on 
answer  upon  protestation  of  honor  may  also  be  read  on  the  ques--.  coste?™" 
tion  of  costs,  on  behalf  of  *he    defendant  who  has  put  it  in.' 
Moreover,  the  Court  itself  will  look  at  the  answer:  not  as  evi- 
dence, but  as  what  may  regulate  its  discretion  with  respect  to  the 
further  investigation  of  particular  facts.' 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  where  only 
for  himself,  as  to  any  other  point  than  that  of  costs,  he  is  entitled  ^opposition 
to  have  the  benefit  of  his  answer,  so  far  as  it  amounts  to  a  denial  to  defend- 
of  the  plaintiff's  case,  unless  the  denial  by  the  answer  is  contra^  ™ 
dieted  by  the  evidence  of  more  than  one  witness :    the  rule  of 
Courts  of  Equity  being,  that  where  the  defendant,  in  express  terms, 
negatives  the  allegations  in  the  bill,  and  the  evidence  is  that  of 
only  one  person  affirming  what  has  been  so  negatived,  the  Court 
will  not  make  a  decree.'     The  denial,  however,  by  the  answer,  no  decree,  if 

answer  posi- 
Cooke  ».  Clay  worth,  IS  Ves.  12;  Holder-   tive, 


1  Anon.,  1  P.  Wms.  301. 

2  Masterman  v.  Price,  1  C.  P.  Coop.  t. 
Cott.  383;  Chevet«.  Jones,  ibid. ;  6' Mad. 
267;  and  see  post,  Chap.  XXX IV.  §  3, 
Bills  of'  Interpleader. 

3  where  a  defendant  has  filed  an  an- 
swer, and  it  has  been  replied  to,  it  is  now 
a  common  practice  to  file  a  short  aifidavit 
by  him,  verifying  the  statements  of  his  an- 
swer, in  order  to  make  it  eviderice  on  his 
own  behalf.  Barrack  v.  M'CuUoch,  3  K. 
&  J.  110;  3  Jur.  N.  S.  180;  und  see  Wil- 
liams «.  Williams,  10  Jur.  N.  S.  608;  12 
W.  K.  663,  V.  C.  K.  i'or  forms  of  aflida- 
vit,  see  Vol.  III. 

i  Vancouver  v.  Bliss,  11  Ves.  458; 
Howell ».  George,  1  Mad.  1,  13;  and  see 
Morgan  &  Uavey,  85;  and  post,  Chap. 
XXXI.  §  1,   Cosl^-  „  ^ 

6  Dawson  v.  KUis,  1  J.  &  W.  524,  526. 

6  Miller  v.  Gow,  1  Y.  &  C.  C.  C.  56, 59. 

'  Pember  v.  Mathers,  1  liro.  C.  C.  52 ; 
see  also  Kingdomej).  Boakes,  Prec.  in  Cli. 
19;  Wakelm  v.  Walthal,  2  Cli.  Ca.  8; 
Alam  V.  Joiirdan,  1  Vern.  161;  Christ's 
Coll.  Cam.  V.  Widdrington,  2  Vern.  283; 
Hiue  V.  Dodd,  2  Atk.  276;  Glynn  v.  Banii 
of  England,  2  Ves.  S.  38;  Mortimer  «.  Or- 
chard, 2  Ves.  J.  243  ;  Lord  Cranstown  v. 
Johnston,  3  Ves.  170;  Cooth  v.  Jackson,  6 
Ves.  40;  Evans  «.  Biokuell,  ib.  VI i,  183  i 


iiesse«.  Rankin,  2  De  G.,  F.  &  J.  258,272; 
6  Jur.  N.  S-  903;  and  see  Williams  v. 
Williams,  10  Jur.  N.  S.  608;  12  W.R.  663, 
V.  C.  K.  Where  a  replication  is  put  in, 
and  the  parties  proceed  to  a  heaving,  all 
the  allegations  of  the  answer  which  are 
responsive  to  the  bill,  shall  be  taken  as 
true,  unless  they  are  disproved  by  evidence 
of  greater  weight  than  the  testimony  of  a 
single  witness.  This  may  result  from  t;he 
testimony  of  two  witnesses,  or  of  one  with 
corroborating  circumstances;  or  from  cor- 
roborating oil cumstances  alone;  or  from 
documentary  evidence  alone.  i?iersoii  v. 
Cutler,  5  Vt.  272;  Dunham  v.  Gates,  1 
Huff.  Ch.  188  ;  Hart  v.  Ten  Eyck,  2 
John.  Ch.  92  ;  Watkins  v.  Stoukett,  6 
Harr.  &  J.  435 ;  Hughesi).  Blake,  6  Wheat. 
468;  Piersono.  Claves,  15  Vt.  93;  Gould 
V.  Williamson,  21  Maine,  273;  Johnson  v. 
Richardson,  38  N.  H.  353;  Moors  «.  Moors, 
17  N.  H.  483;  Robinson  v.  Stewart,  10  N. 
Y.  189;  Miles  V.  Miles,  32  N.  H.  147; 
Camp  V.  Simon,  34  Ala.  126;  Davis  v. 
Stevens,  3  Clarke  (Iowa),  158;  Pantou  v. 
Tefft,  22  111.  366;  Pusey  V.  Wright,  31 
Penn.  (State)  387;  Spencfe  v.  Dodd,  19 
Ark.  166;  Hill  v.  Bush,  19  Ark.  522;  1 
Greenl.  Ev.  §  260;  Gresley  Eq.  Kv.  4; 
Clarke  v.  Van  Reimsdyk,  9  Cranch,  160 ; 
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2  story  Eq.  Jar.  §  1528;  Hollisterei.  Bark- 
ley,  11  N.  H.  501;  Langdon  ».  Goddard,2 
Story,  267;  Roberts  V.  Salisbury,  3  Gill  & 
J.  425;  Purcell  v.  Purcell,  4  Hen.  &  M. 
607;  M'Cuwen  v.  Young,  2  Stew.  &  P. 
161 ;  Alexander  v.  Wallace,  10  Yerger,  115 ; 
Daniel  v.  Mitchell,  1  Story,  172 ;  Neville  v. 
Derneritt,  1  Green  Ch.  322;  Betty  v.  Tay- 
lor, 5  Dana,  598;  Gray  v.  Fans,  7  Yer^er, 
155 ;  .luhnson  v.  Slawsen,  1  Bailey  £q.  463 ; 
Mason  v.  Peck,  7  J.  J.  Miirsh.  301;  Story 
Eq.  PI.  §§  849  a,  875  a;  Stafford »  Bryan, 
1  Paige,  239;  Clark  v.  Oakley,  4  Ark.  236; 
Towne  v.  Smith,  1  Wood.  &  M.  115 ;  Green 
V.  launer,  8  Met.  422 ;  Gushing  i>.  Smith, 

3  Stoiy,  556 ;  Hough  v.  Richardson,  3  Story, 
659, 692 ;  Gould  v.  Gould,  3  Story,  516, 640 ; 
Jones  V.  Belt,  2  Gill,  106;  Menil'ee  v  Meni- 
fee, 3  English,  9;  Morgan  v.  Tifdon,  3 
McLean,  339  ;  Appleton  v.  Horton,  25 
Maine,  23 ;  Eastman  v.  McAlpice,  1  Kelly, 
157;  Tohev  v.  Leonard,  2  Wallace  U.  S. 
423;  (J'Bannon  v.  Myer,  36  Ala.  551; 
Benson  v.  Woolverton,  2  McCarter  (N.  J.), 
158;  Bird  v.  Styles,  3  C.  K.  Green  (N.  J.), 
297;  Vandegrift  «.  Herbert,  3  C.  E. 'Green 
(N.  J. ),  466 ;  Hynson  v.  Voshell,  26  Md.  83, 
94;  De  Hart  v.  Baird,  4  C.  E.  Green  (N. 
J.),  423;  Hughes  v.  BlackweK,  6  Jones 
Eq.  (N.  C.)  73;  Hill  v.  Williams,  8  Jones 
Eq.  (N.  C.)  242;  Stephens  v.  Orman,  10 
Florida,  9 ;  Barton  v.  Moss,  32  111.  50 ;  Dun- 
lap  V.  Wilson,  32  111.  517 ;  Myers  v-  Kinzie, 
26  111  36;  White  v.  Hampton,  10  Iowa, 
238 ;  Gillett  «.  Robbins,  12  Wis.  319.  The 
right  of  a  defendant  in  a  bill  in  Chancery 
to  have  his  answer  thereto  taken  in  evi- 
dence, is  co-extensive  with  his  obligation 
to  answer.  Blaisdell «.  Bowers,  40  Vt.  126. 
The  statute  of  Vermont,  providing  that 
parties  shall  nut  testify  in  their  own  behali, 
in  certain  case-s,  does  not  apply  to  an  an- 
swer to  a  bill  in  Chandery,  but  the  an- 
swer, when  respiiiisive,  is  evidence,  and  is 
rot  affected  by  that  stHtute.  Blaisdell  v. 
Bowers,  vht  supt'a.  The  plaintiff  is  not 
allowed  to  impeach  the  character  of  the 
defendant,  lor  truth  and  veraciiy,  but  muse 
overcome  his  answer  by  stronger  evidence. 
Vandegrift  v.  Herbert,  3  C.  K.  Green  (N. 
J.),  469;  Brown  v.  Bulklev,  1  McCarter 
(N.  J.),  294;  Chambers ».  \^arien,  13  III. 
321;  Butler  ti.  Catling,  1  Root,  310;  Sal- 
mon V.  Glaggett,  3  Bland,  165 ;  but  see  Mil- 
ler w.  ToUeson,  1  Harp.  Ch.  146.  The  opera- 
tion of  the  defendant's  answer  is  the  same, 
although  the  equity  ol  the  plaintiff's  bill  is 
groundeil  on  the  allegation  of  fraud.  Dilly 
«.  Barnard,  8  Gill  &  J.  171;  M'Donald  v. 
M'Cleod,  1  Ired.  Eq.  226;  Lewis  v.  Owen, 
1  Ired.  Eq.  290;  Murray  v.  Blatchlord,  1 
Wend.  688;  Cunningham  v.  Freeborn,  3 
Paige,  557 ;  Graham  v.  Berryman,  4  C.  E. 
Green  (N.  J.),  29;  Blanton  v.  Brackett,  5 
Coll.  232;  Green  v.  Vaughaii,  2  Blackf. 
324;  Hart  v.  Ten  Evck,  2  John.  Ch.  92; 
Wight  V.  Prescott,  2  Barb.  Ch.  196.  the 
defendant  is  as  much  boui,d  to  answisr 
the  charging  part  as  the  stating  part  of  the. 
bill ;  and  his  answer  to  the  charging  part, 


if  responsive  thereto,  is  evidence  in  his 
own  favor,  if  an  answer  on  oath  has  not 
been  waived  by  the  plaintiff.  Smith  v. 
Clark,  4  Paige,  368;  Rich».  Austin,  40  Vt. 
416 ;  Adams  v.  Adams,  22  Vt.  68.  Where, 
however,  the  answer  of  the  defendant  is 
not  responsive  to  the  bill,  or  sets  up  affirm- 
ative aliegatitms  of  new  matter  not  stated 
or  inquired  of  in  the  bill,  in  opposition  to, 
or  in  avoidance  of,  the  plaintiff'sdemand, 
and  is  replied  to,  the  answer  is  of  no  avail 
in  respect  to  such  allegations;  and  the. de- 
fendant is  as  much  bound  to  establish  the 
allegations  so  made,  by  independent  testi- 
mony, as  the  plaintiff  is  to  sustain  his  biU. 
Bellows  «  Stone,  18  N.  H.  465;  Wakeman 
V.  Grover,  4  Paige,  23 ;  New  England  Bank 
V.  Lewis,  8  Pick.  113;  Hart  v.  Ten  Eyck, 

2  John.  Ch.  89;  Dickey  v.  Allen,  1  Green 
Ch.  406;  Bradley*.  Webb,  53  Maine,  462 ; 
O'Brien  v.  Elliot,  15  Maine,  125 ;  Lucas  v. 
Bank  of  Darien,  2  Stewart,  280;  Winans 
V.  Winans,  4  C.  E.  Green  (N.  J.),  220; 
Pierson  v.  Clayes,  15  Vt.  93  ;  Wells  v. 
Houston,  37  Vt.  245;  M'Danielv.  Bamam, 
6  Vt.  279;  Tobin  v.  Walkinshaw,  1  MoAU. 
C.  C.  (Cal.)  26;  Pusey  u.  Wright,  31  Penn. 
St.  387;  Garlick  v.  McArthur,  6  Wis.  450; 
Ives  V.  Hazard,  4  R.  1. 14;  Dease  v.  Moody, 

31  Miss.  (2  George)  617;  Fisler«.  Porch,  2 
Stock t.  ( iJJ.  J  )  243 ;  Voorhees  v.  Voorhees, 

3  C.  E.  Green  (N.  J  ),  223;  Miles  v.  Miles, 

32  N.  H.  147;  Busby  «).  Littlefield,  33  N. 
H.  76;  Rogers  v.  Mitchell,  41  N.  H.  157; 
Leach  D.  tobes,  11  Gray,  509;  M'Donald 
V.  M'Donald,  16  Vt.  630;  Randall  v.  Phil- 
lips, 3  Masun,  378;  Gor.lon  v.  Sims,  2 
M'Cord  Ch.  156  ;  Clarke  v.  White,  12 
Peters,  178;  Lamptou  v.  Lampton,  6  Mon- 
roe, 620;  Purcell  v.  Purcell,  4  Hen.  &  M. 
611;  Hagthorp  «.  Hook,  1  Gill  &  J.  272; 
Alexander  v.  Wallace,  10  Yerger,  105; 
Carter  v.  Sleeper,  5  Dana,  2H3;  Flagg  v. 
Mann,  2  Sumner,  487 ;  Cocke  v.  Trotter,  10 
Yerger,"  213  ;  Gould  v.  Williamson,  21 
Maine,  278;  Story  Eq.  PI.  §  849  a;  Jones 
V.  Jones,  1  Ired.  Eq.  332;  Johnson  v.  Pier- 
ton,  Dev.  Eq.  364;  Miller  v.  Waok,  1  Sax- 
ton  (N.  J.),  204 ;  Pierce  V  Gates,  7 
Blackf.  162;  Dunn  v.  Dunn,  8  AU.  784; 
Sanborn  v.  Kittredge,  20  Vt.  632;  Fitzhugh 
V.  M'Pherson,  3  Gill,  408  ;  Patton  v.  Ash- 
ley, 3  Englisih,  290;  Brooks  v.  Gillis,  12 
Sm.  &  M,  63s.  The  bill  set  out  an  agree- 
ment, and  called  upon  the  defenJant  to 
admit  or  deny  it,  but  not  to  state  what  it 
was,  and  the  defendant  in  his  answer  set 
forth  another  agreement ;  such  statement  of 
the  latter  agreement  is  not  responsive  to 
the  bill,  and  is  not  evidence  for  the  de- 
fendant. Jones  V.  Beet,  2  Gill,  106.  An 
answer,  in  stating  the  particulars  of  a 
transaction  charged  and  inquired  into  by 
the  bill,  is  respunsive.  Merritt  v.  Brown, 
4  C.  E.  Green  (N..  J.),  286,  289  ;  Youle 
t).  Richards,  Sajclon  (N.  J.),  539.  If 
the  bill  requires  the  defendant  to  state 
an  account  between  the  parties,  the  ac- 
count so  stated  is  responsive  to  the 
bill.    Bellows  v.  Stone,  18  N.  H.  465.    If 
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as  where  a  defendant,  by  his  answer,  denies  a  fact  as  to  his  belief  C.  xxil.  §  i. 


the  defendant  might  have  fully  answered 
the  plaintifFs  bill,  and  left  out  any  par- 
ticular allegations  of  new  matter  in  his 
answer,  then  those  allegations  are  not  re- 
sponsive, but  all  allegations  are  responsive, 
the  absence  of  which  in  the  answer  would 
furnish  just  ground  for  exception.  Bellows 
V.  Stone,  18  N.  H.  465.  But  when  the 
case  is  heard  upon  the  bill  and  answer 
alone,  the  answer  must  be  taken  as  true, 
whether  responsive  to  the  bill  or  not,  be- 
cause the  defendant  is  precluded  from 
proving  it.  I.owry  v.  Armstrong,  2  Stew. 
&  P.  297;  Cheny  v.  Belcher,  5  Stew.  & 
P.  134;  M'Gowen  v.  Young,  3  Stew. 
&  P.  161;  Paulling  v.  Sturgis,  3  Stew.  & 
P.  95;  Stone  v.  Moore,  26  III.  165;  Doo- 
little  V.  Gooking,  10  Vt.  275;  Slason^u. 
Wright,  14  Vt.  208  ;  Wright  v.  Bates,  13 
"Vt.  341;  Dale  v.  M'Evers,  2  Cowen,  118  ; 
Eeed  v.  Reed,  1  C.  E.  Green  (N.  J.),  248  ; 
Jones  V.  Mason,  5  Rand.  677;  Kennedy  v. 
Baylor,  1  Wash.  162;  Copeland  v.  Crane, 
9  Pick.  73;  Tainter  v.  Clark,  5  Alh-n,  66; 
Perkins  v.  Nichols,  11  Allen,  542;  Russell 
».  Moffit,  6  Howard  (Miss.).  303;  Trout  i). 
Emmons,  29  111.  433;  Buntains).  Wood,  29 
111.  504;  Gaskill  v.  Sine,  2  Beaslev  (N.  J.), 
130;  Mason  v.  MoGore,  28  111.  322;  DeWolf 
V.  Loup:,  2  Gilman,  679;  Rogers ».  Mitchell, 
40  N.  H.  154;  Rogers  v.  Mitchell,  41  N.  H. 
154.  Still,  general  allegations  in  an  an- 
swer, contHiningmatter.'^of  belief  and  con- 
clusions from  facts  not  particularly  stated, 
are  said  by  Wilde  J.  in  Copeland  v.  Crane, 
9  Pick.  73,  78,  to  be  entitled  to  little  or  no 
weight  in  a  hearingon  the  bill  and  answer. 
See  Beford  v.  Crane,  1  C-  E.  Green  (N.  J. ), 
265.  Such  an  answer,  however,  is  suffi- 
cient to  put  the  plaintiff  to  the  proof  of  bis 
case;  the  Court  in  such  a  case,  will  believe 
what  the  defendant  believes,  nothing  being 
found  to  the  contrary.  Buttrick  v.  Holden, 
13  Met.  355,  357.  And  so  far  as  his  answer 
is  a  mere  denial  of  the  plaintiff's  case,  of 
course  it  prevails.  It  is  for  the  plaintiff  to 
prove  the  allegations  in  the  bill  which  are 
denied  by  the  answer.  But  when  the 
answer  admits  the  plaintiff^s  case,  and 
seeks  to  avoid  it,  by  general  allegations  of 
the  charactet  above  alluded  to  by  Mr.  Jus- 
tice Wilde,  then  the  question  of  its  effect, 
as  an  answer,  pioperly  arises,  and  un- 
doubtedly, in  such  a  case,  it  would  be  en- 
titled to  but  little  weight.  See  Givens  v. 
Tidmore,  8  Ala.  745.  An  answer,  which 
alleges  as  facts  what  the  defendant  could 
not  personally  know,  though  responsive  to 
the  bill,  meriily  puts  the  plaintiff  upon  the 
proof  of  his  own  allegations.  Dugan  v. 
Gittings,  3  Gill,  138;  see  Drury  v.  Conner, 
6  Harr.  &  J.  288,  291.  So  of  a  denial  by 
the  defendant  upon  information  and  belief, 
not  founded  on  the  personal  knowledge 
of  the  defendant.  Coleman  o.  Ross,  46 
Penn.  St.  180;  Newman  v.  James,  12 
Ala.  29;  Townsend  v.  Mcintosh.  14  Ind. 
57;  Hartwell!).  Whitman,  36  Ala.  712; 
see  Bellows  v.  Stone,  18  N.  H.  465, 
4/9.    As  to  the  effect  of  the  answer  of 


a  corporation  being  put  in,  not  under  oath, 
but  under  the  common  seal  of  the  corpora- 
tion, see  Haight  v.  Proprietors  of  Morris 
Aqueduct,  4  Wash.  C.  C.  601;  Angell  & 
Ames  Corp.  §  665;  Lovettji.  Steam  Saw 
Mill  Ass.,  6  Paige,  54  ;  State  Bank  v.  Ed- 
wards, 20  Ala.  512;  Union  Banki).  Geaiy, 
5  Peters,  99  Such  answer  has  no  other 
force  and  effect  than  that  of  an  individual 
not  under  oath.  Maryland  and  New  York 
Coal  and  Iron  Co.  v.  Wingeit,  8  Gill,  170. 
As  to  the  effect  of  an  answer,  made  by  one 
incompetent  to  give  testimony  in  any'case, 
and  incapable  of  making  oatfi,  see  Salmon 
V.  Clagett,  3  Bland,  125.  The  oaths  of 
two  plaintiffs  in  the  same  cause,  made,  by 
the  statute  of  New  Jersey,  competent  wit- 
nesses for  themselves,  will  not  be  considered 
as  destroying  the  effect  of  the  responsive 
denial  of  the  answer,  unless  they  seem  to 
the  Court  to  be  entitled  to  the  weight  of 
the  oaths  of  two  cre'dible  witnesses;  and, 
in  considering  their  weight,  the  fact  of  the 
interest  of  the«e  witnesses  as  parties  to  the 
suit,  must  be  taken  into  consideratinn. 
Vandegrift  v.  Herbert,  3  C.  E  Green  (N. 
J.),  466.  It  has  be(^n  stated  above,  in  this 
note,  that  the  plaintiff  will  not  be  allowed 
to  discredit  the  answer  by  impeaching  the 
character  of  the  defendant  for  truth  and 
veracity.  This  subject  was  very  fully  ex- 
amined by  Chancellor  Green,  in  Brown  v. 
Bulkley,  1  McCarter  (N.  J.),  294,  and  he 
entirely  sustains  this  position  But  in  the 
argument  of  the  point  he  said:  "  Perhaps 
the  most  plausible  reason  in  favor  of  a 
change  of  the  practice  will  be  found  in  the 
fact,  that  now  by  statute  the  parties  may 
offer  themselves  as  witnesses.  And  as  tl'e 
defendant  may  discredit  the  plaintiff's  evi- 
dence by  impeaching  his  chHracter,  the 
plaintiff  should  Iiave  the  like  privilege  of 
discrediting  the  'defendant's  answer  liy 
impeaching  his  character.  But  it  must  be 
borne  in  mind  that  the  liberty  of  beir'g  a 
witness  for  himself,  is  a  privilege  accorded 
to  the  plaintiff,  and  he  can  surely  ask  no 
greater  advantage  on  that  account,  nor 
can  he  ask  to  stand  in  a  better  position 
than  a  disinterested  witness.  It  is  obvious, 
moreover,  that  as  the  rule  was  established 
and  acted  upon  when  the  plaintiff  was  ex- 
cluded from  being  a  witness,  there  is  less 
reason  for  a  change  now  that  the  plaintiff 
has  the  benefit  of  his  own  testimony."  1 
McCar'er,  307. 

Under  the  Practice  Act  in  California, 
a  sworn  answer  is  no  evidence  lor  the 
defendant.  Goodwin  v.  Hammond,  13 
Cal.  168;  Bostic  v.  Love,  16  Cal.  69. 
And  in  Missouri  the  old  rule  with  re- 
spect to  the  weight  of  an  answer  in  Chan- 
cery has  been  done  awny  with  by  the 
new  code.  Walton  v.  Walton,  17  Miss. 
(1  Bennett),  376.  So  in  Iowa,  the  rule 
requiring  two  witnesses,  or  one  and  strong 
corroborating  circumstances,  to  overcome 
the  answer,  does  not  exist;  though  such 
answer  throws  upon  the  plaintiff  the  onus 
of  sustaining  his  material  charges  by  com- 


846 


EVIDENCE. 


C.  xxn.  §  1.   only ;  ^  or  where  it  is  a  mere  constructive  denial,  by  the  filing  of 
a  traversing  note.'' 

The  reason  for  the  adoption  of  this  rule,  by  the  Courts,  was : 
because,  there  being  a  single  deposition  only,  against  the  oath  of 
the  defendant  in  his  answer,  the  denial  of  :^ct8  by  the  answer  was 
equally  strong  with  the  affirmation  of  them  by  the  deposition.* 
Where,  therefore,  there  were  any  corroborative  circumstances  in 
favor  of  the  plaintiff's  case,  which  gave  a  preponderance  in  his 
favor,  the  Court  departed  from  the  rule,  and  either  made  a  decree, 
or  directed  an  issue.*    Thus,  where  a  bill  was  filed  for  the  specific 


petent  proof.  Graves  v.  Alden,  13  Iowa 
(6  With.),  573 1  Jones  v.  Jones,  l3  Iowa  (5 
With.),  276;  Cheuvette  v.  Mason,  4  Green 
(Iowa),  231;  Culbertson  v.  Luckey,  13 
Iowa  {.6  With.),  12;  White  «  Hampton,  10 
Iowa,  238 ;  Gilbert  v.  Mosier,  11  Iowa,  498. 
A  sworn  answer  in 'Chancery,  if  not  de- 
manded, only  puts  in  issue  the  allegations 
of  the  bill.  Wilson  v.  Holcomb,  13  Iowa 
(5  With.),  110;  Connelly  «  Carlin,  JS.  383. 
An  answer  in  Chancery  without  an  oath  is 
a  mere  pleading,  and  of  no  eifect  as  evi- 
dence.   Morris  v.  Hoyt,  11  Mich.  9. 

>  Arnot  V.  Biscoe,  1  Ves.  S.  95,  97. 
Hughes  V.  Garner,  2  Y.  &  C.  Ex.  828, 
335.  Where  the  answer  does  not  state 
facts  positively,  or  as  within  the  defend- 
ant's own  Itnowledge,  or  does  state  them 
inferentially  merely,  or  only  according 
to  the  defendant's  best  knowledge  and 
belief,  the  rule  requiring  two  witnesses,  or 
one  witness  with  corroborating  circum- 
stances, to  counteract  its  effect,  does  not 
apply.  The  only  effect  of  the  answer  in 
such  case  is,  to  put  the  plaintiff  to  the 
necessity  of  proving  the  facts  alleged  in 
his  bill.  Waters  v.  Creagh,  4  Stew.  & 
P.  410;  Hughes  v.  Garner,  2  Y.  &  C. 
127;  Knickerbaoker  v.  Harris,  1  Paige, 
209;  Stevens  v-  Post,  1  Beasley  (N.  J.), 
408;  Pearce  v.  Nix,  34  Ala.  183;  Watson 
V.  Palmer,  5  Ark.  501,  505,  506 ;  Drurv  V. 
Conner,  6  Har.  &  J.  288;  Phillips  v.  Rich- 
ardson, 4  J.  J.  Marsh.  213 ;  Copeland  v. 
Crane,  9  Pick.  73, 78;  Parkman  v.  Welch, 
19  Pick.  231;  Norwood  v.  Norwood,  2 
Harr.  &  J.  828 ;  Pennington  v.  Gittings, 
2  Gill  &  J.  208;  Bellows  v.  Stone,  18  N. 
H.  465;  Hunt  v,  Rousmanier,  3  Mason, 
294;  Brown  v.  Brown,  10  Yerger,  84; 
Combs  1).  Buswell,  2  Dana,  474 ;  Young 
V.  Hopkins,  6  Monroe,  22;  Martin  v. 
Greene,  10  Missou.  652.  The  same  is 
true  where  the  answer  is  evasive,  or  so  ex- 
pressed as  not  to  amount  to  a  positive 
denial.  Wilkins  v.  Woodfin,  5  Munf.  183; 
M'Campbell  v  Gill,  4  Monroe,  90;  Sallee 
V,  Duncan,  7  Monroe,  383 ;  Hutchinson  v. 
Sinclair,  7  Monroe,  293;  Neal  v.  Ogden,  5 
Monroe,  362;  Lyon  «.  Hunt,  11  Ala.  296; 
Hartwellu.  Whitman,  36  Ala.  712;  Mar- 
tin V.  Greene,  10  Missou.  652.  So  where 
the  answer  is  merely  formal  to  put  in  issue 
the  allegations  of  the  bill.  Reynolds  v. 
Fharr,  9  Ala.  660.    The  answer  of  a  cor- 


poration, being  put  in  under  its  common 
seal  only,  cannot  be  used  as  evidence,  but 
puts  in  issue  the  allegations  to  which  it 
responds,  and  imposes  on  the  plaintiff  the 
burden  of  proving  such  allegations.  Balti- 
more &  Ohio  E.  R.  V.  Wheeling,  13  Grat^ 
tan  (Va.),  40.  Where  an  answer  on  oath 
is  waived,  the  answer  is  not  evidence  in 
favor  of  the  defendant  for  any  purpose. 
Patterson  v.  Gaines,  6  How.  U.  S.  550; 
Larsh  v.  Brown,  3  Ind.  234;  Moore  v. 
McCIintock,  6  Ind.  209;  Boon  v.  Bayer, 
16  Md.  144;  although  in  fact  put  in  uiider 
oath;  Gerrish  v.  Towae,  3  Gray,  82; 
Armstrong  v.  Scott,  8  Iowa,  483 ;  Wilson 
V.  Holcomb,  13  Iowa,  110;  Connelly  v. 
Carlin,  ib.  388;  but  as  a  pleading,  the 
plaintiff  may  avail  himself  of  the  admis- 
sions and  allegations  contained  therein, 
which  establish  the  case  made  by  the  bill. 
Bartlett  v.  Gale,  4  Paige,  508 ;  Miller  ». 
Avery,  2  Barb.  Ch.  582 ;  Wilson  v.  Towle, 
86  N.  H.  129;  Durfee  v.  MoClurg,  6  Mich. 
223;  Smith  t>.  Potter,  3  Wis.  432;  see 
also  Union  Bank  of  Georgetown  v.  Geary, 
5  Peter8,.99, 110-112 ;  Story  Eq.  PI.  §  875  a, 
and  note.  It  seems  to  be  doubted  by  Mr. 
Justice  Story,  whether  the  plaintiff  should 
have  the  power  to  deprive  the  defendant 
of  the  effect  of  his  answer  by  dispensing 
with  the  oath,  and  at  the  same  time  use 
the  answer  for  the  benefit  of  his  own  case. 
Story  Eq.  Pi.  §  876  a ;  see  also  as  to  the 
effect  of  the  answer  of  an  infant,  who  is 
not  compellable  to  make  answer  under 
oath,  Bulkley  «.  V.  Van  Wyck,  5  Paige, 
536. 
^  See  ante,  p.  514. 
8  Walton  «.  Hobbs,  2  Atk.  19. 
*  Pember  v.  Mathers,  Walton  v.  Hobbs, 
Hine  v.  Dodd,  tin,  mpra,  and  Janson  ». 
Eany,  2  Atk.  140;  see  also  Re  Barr's 
Trust,  4  K.  &  J.  219;  Dunn  v.  Graham, 
17  Ark.  60;  1  Greenl.  Ev.  §  260:  1  Phil. 
Ev.  (Cowen  &  Hill's  ed.)  154,  155,  and 
notes  referred  to;  Sturtevant  v.  Water- 
bury,  1  Edw.  Ch.  442 ;  Columbia  Bank  v. 
Black,  2  M'Cord  Ch.  344,  350;  Smith 
V.  Shane,  1  M'Lean,  27 ;  Clark  v.  Van 
Eeimsdyk,  9  Cranch,  160;  Neilson  ». 
Dickinson,  1  Desaus.  163 ;  Union  Bank  of 
Georgetown  v.  Gean^,  5  Peters,  99 ;  Clark 
«.  Hunt,  3  J.  J.  Marsh.  560;  Young  v. 
Hopkins,  6  Monroe,  22 ;  Watson  v.  Stock- 
ett,  6  Harr.  &  J.  435 ;  Roberts  v.  Salisbury, 


ADMISSIONS.  847 

performance  of  an  agreement,  which  the  defendant  denied  by  his  c.  XXii.  §  i. 

answer,  but  the  agreement  was  proved  by  one  witness,  and  there   ' y 

was  also  evidence  to  prove  the  defendant's  confession  of  it,  besides 
other  corroborative  circumstances,  a  decree  was  made.^  So,  where 
a  defendant  had  denied  notice  of  a  previous  mortgage,  which,  how- 
ever, was  proved  by  a  single  witness,  and  it  was  also  proved,  by 
other  evidence,  that  upon  an  application  being  made  to  the  defend- 
ant on  behalf  of  the  previous  mortgagee  for  an  account,  he  ob- 
served :  "  You  have  no  right,  for  your  mortgage  is  not  registered," 
Lord  Redesdale  held,  that  the  testimony  of  the  witness,  who 
proved  the  notice  directly,  was  confirmed  by  that  observation, 
which  showed  that  the  defendant  had  investigated  the  subject, 
and  relied  on  the  neglect  to  register  the  mortgage.'' 

Upon  the  same  principle,  where  a  parol  agreement,  with  part-  as  where 
performance,  is  insisted  upon  in  a  bill,  and  the  agreement  is  denied  performance 
by  the  answer,  yet,  if  it  is  proved  by  one  witness,  and  supported  of  *  parol 
by  circumstances  of  part-performance,  such  as  delivery  of  posses- 
sion, the  specific  performance  of  the  agreement  has  been  decreed.' 
In  such  cases,  however,  if  the  defendant,  by  his  answer,  denies  the 
agreement  sit  up  by  the  bill,  and  his  denial  is  confirmed  by  cir- 
cumstances, the  Court  will  not  decree  a  specific  performance, 
although  the  case  made  by  the  bill  is  corrobotated  by  one  wit- 
ness.* And  where  a  particular  agreement  by  parol,  namely,  an 
agreement  to  grant  a  lease  for  three  lives,  was  stated  in  the  bill, 
and  proved  by  one  witness,  and  confirmed  by  acts  of  part-per- 
formance, but  the  answer  admitted  an  agreement  for  one  life  only, 
and  was  supported  by  the  testimony  of  one  witness,  the  Court 
refused  to  decree  for  the  plaintiff":  the  evidence,  of  part-perform- 
ance being  equally  applicable  to  either  agreement." 

Sometimes,  the  Court  gave  the  defendant  an  opportunity  of  try-  issue, 
ing  the  case  at  Law,  when  the  plaintiff's  case  was  supported  by  goSmes 


directed ; 


3  Gill  &  J.  425 :  McNeil «.  Magee,  5  Mason,  edge.    Long  v.  "White,  5  J.  J.  Marsh.  238 ; 

244-  Pierson  v.  Catlin,  3  Vt.  272;  Dunham  Robinson  v.  Stewart,  10  N.  Y.  189;  Robin- 

V  Jackson,  6  Wend.  72;   Turner  v.  Hoi-  son  ».  Hardin,  26  Geo.  844;   Roberts  v. 

man  5  Monroe,  410;  Hutchinson  v.  Sin-  Kelly,  2  P.&  H.  390;  see  also  Sturtevant 

Clair',  7  Monroe,  294;  Drurj'  v.  Connor,  6  v.  Waterbury,  1  Ed. 442;  Browne.  Brown, 

Harr  &J.288;  Wilkins».Woodfin,5Munf.  10  Yerger,  84;  Dunhams).  Gates,  1  Hoff. 

183;  Love  ».  Braxton,  5  Call,  627;  Vance  Ch.    188;    Cunningham    ».    Freeborn,  3 

V.  Vance,  5  Monroe,  523;  Cunningham  v.  fa'ge,  664;   S.C.  on. appeal,  11  Wend. 

Freeborn  3  Paige,  557 ;  Estep  v.  Watkins,  251 ;  Gould't).  Williamson,  21  Maine,  276 ; 

1  Bland  '  488.     The  answer  that  denies,  Preschbaker  v.  Freeman,  32  111.  476. 

may  contain  the  circumstances  to  oorrobor-  J  Only  v.  Walker,  3  Atk.  407,  408. 

ate  the  plaintitTs  proof,  so  as  to  overcome  2  Biddulph  v.  St.  John,  2  bch.  &  Lef. 

itself,  when  taken  in  connection  with  that  632.                                                   ,    ,-„ 

proof.   Pierson  ».  Catlin,  3  Vt.  272;  Maury  8  Morphett   ».   Jones,   1   Swanst.   172, 

^ri^kTi'  C.  iTlA'Xlol'ct  ''^-Pilling  .  Armitage,  12  Ves.  78,  79; 

cumsmnces    alone,  in  Ihe  absence  of  a  Money  «.  Jordan,  2  De  G.,  M  &  G.  818; 

positive  witness,  may  be  sufficient  to  over-  S.  C.  nom.  Jordan  v.  Money,  5  H.  L.  Ca. 

come  the  denial  of  the  answer,  even  of  a  186.                   t    „„i,   o  s.h  A!,  T  »f  i   7 

person  who  answers  on  his  own  knowl-  6  Lmdsay  v.  Lynch,  2  Sch.  &  Lef.  1,  7. 
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C.  XXII.  §  1. 


but  not 
unless  asked 
for  by 
defendant. 


Question  now 
of  rare 
occurrence. 


II.  Admis- 
sions by 
agreement: 

Should  be 
clear  and 
distinct. 


Are  generally 
in  writing, 
and  signed 
by  the  par- 
ties, or  their 
solicitors ; 
whether 
necessarily 
in  writing, 
qvxBre. 


the  evidence  of  only  one  witness  and  corroborating  circumstances ;  -^ 
and  sometimes  the  Court  directed  the  answer  of  the  defendant  to 
be  read  as  evidence.^  As  the  practice  of  directing  an  issue,  in  a 
case  of  this  description,  was  intended  solely  for  the  satisfaction  of 
the  defendant,  it  was  by  no  means  compulsory  upon  the  defendant 
to  take  one ;  and  if  the  defendant  declined  an  issue,  the  Court 
itself  was  bound  to  give  judgment  upon  the  question  whether  the 
circumstances  outweighed  the  effect  of  the  rule,  so  as  to  authorize 
a  decree  against  the  denial  in  the  answer. 

It  must  be  remembered,  that  the  parties  to  a  cause  can  now  be 
witnesses  on  their- own  behalf;"  so  that  such  questions  as  we 
have  just  been  considering,  are  of  very  rare  occurrence,  in  modern 
practice. 

II.  Admissions  by  agreement  between  the  parties  are  those 
which,  for  the  sake  of  saving  expense  or  preventing  delay,  the 
parties,  or  their  solicitors,  agree  upon  between  themselves.* 

With  respect  to  admissions  of  this  description,  as  they  must  de- 
pend entirely  upon  the  circumstances  of  each  case,  little  can  now 
be  said  respecting  them  beyond  drawing  to  the  practitioner's  notice 
the  necessity  there  exists  that  they  should  be  clear  and  distinct.  In 
general,  they  ought  to  be  in  writing  and  signed  either  by  the  par- 
ties or  their  solicitors  ;  and  the  signature  of  the  solicitor  employed 
by  the  party  is  considered  suiBcient  to  bind  his  principal;  the 
Court  inferring  that  he  had  authority  for  that  purpose.^  It  does 
not,  however,  appear  to  be  necessary  that  an  agreement  to  admit 
a  particular  fact  should  be  in  writing ;  and  where,  at  Law,  the 
plaintiff's  attorney  swore  that  he  had  proposed  that  the  defendant 
should  acknowledge  a  warrant  of  attorney,  so  as  to  enable  the  de- 
ponent, if  it  should  become  necessary,  to  enter  up  judgment 
thereon,  and  that  the  defendant  had  accepted  his  offer,  it  was  con- 
sidered well  proved  that  the  defendant  had  agreed  to  acknowledge 


1  East  India  Company  ».  Donald,  9  Ves. 
275,  283,  284;  Ibbottson  «.  Rhodes,  1  Eq. 
Ca.  Ab.  229,  pi.  13;  2  Vem.  554;  Pember 
V.  Mathers,  1  Bro.  C.  C.  52;  Savage  v. 
Brocksopp,  18  Ves.  336-387 ;  post,  "  Trial 
of  Questions  of  Fact; "  Lancaster  v.  Ward, 
Overton,  430;  Smith  u.  Betty,  11  Gratt. 
Va.  752. 

2  Ibbottson  V.  Bhodes,  wJf  sup.  The 
answer  cannot  be  read  unless  an  order  is 
made  to  that  effect.  Black  v.  Lamb, 
1  Beasley  (N.  .T.),  108;  Gresley  Eq.  Ev. 
227 ;  see  Rule  33  of  the  Rules  of  Practice 
in  Chancery  in  Massachusetts;  Gamble 
V.  Johnson,  9  Missou.  605;  Kinsey  v. 
Grimes,  7  Blackf.  290.  In  M*arston  v. 
Brackett,  9  N.  H.  350,  the  Court  re- 
marked that  "the  mnnner  of  proceeding 
to  the  trial  of  issues  from  Chancery  is 
under  the  control  of  the  Court.  Orders 
may  be  made  respecting  the  admission  of 


testimony,  and  an  order  may  be  made  for 
the  examination  of  one  or  both  of  the 
parties;  but  this  may  be  refused.  If  the 
party,  after  the  evidence  has  been  taken 
for  the  hearing,  moves  for  a  trial  by  the 
Jury,  we  are  of  opinion  the  case  should  be 
tried  there  upon  the  same  evidence  upon 
which  it  would  have  been  tried  had  it  taken 
the  usual  course  of  cases  in  Chancery,  and 
been  examined  by  the  Court ;  unless  the 
Court,  upon  cause  shown,  make  an  order 
permitting  further  evidence  to  be  intro- 
duced. Any  other  course  would  lead  to 
great  abuse,"  &c;  see  post,  Trials  of 
Questions  of  Fact. 

8  See  14  &  15  Vic.  c.  99,  §  2. 

^  Gresley  Eg.  Ev.  (Am.  ed.)  38  et  seq. 

6  Young  «.  Wright,  1  Camp.  N.  P.  139; 
Gainsford  v.  Gammer,  2  id.  9;  Laing  v. 
Kaine,  2  Bos.  &  P.  85.  For  form  of  ad- 
mission, see  Vol.  III. 
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the  instrument  for  all  purposes,  and  that  the  plaintiff  was  at  liberty  C.  xxil.  §  2. 

to  act  upon  the  instrument  without  the  necessity  of  producing  the   " ^ ' 

subscribing  witness.-' 

It  is  to  be  remarked,  that  although  the  Courts  are  disposed  to  Must  not  be 
give  every  encouragement  to  the  practice  of  parties  or  their  solici-  pou'y  rfttie 
tors  agreeing  upon  admissions  among  themselves,  they  will  not  'aw; 
sanction  an  agreement  for  an  admission  by  which  any  of  the  known 
principles  of  Law  are  evaded ;  and,  therefore,  where  a  husband 
was  willing  that  his  wife  should  be  examined  as  a  witness,  in  an 
action  against  him  for  a  malicious  prosecution.  Lord  Hardwicke 
refused  to  allow  her  examination :  because  it  was  against  the  policy 
of  the  law  to  allow  a  woman  to  be  a  witness,  either  for  or  against 
her  husband.^     Upon  the  same*piiaciple,  where  the  law  requires  therefore 
an  instrument  to  be  stamped,  the  Court  will  not  give  effect  to  an  ?f^Xe°* 
agreement  between  the  solicitors  to  waive  the  objection  arising  objection  for 
from  its  not  being  stamped.*  stamp,  is 

To  save  expense,  it  has  been  recently  enacted,  that  where  all  ™"^-. 
the  parties  to  a  suit  are  competent  to  make  admissions,  any  party  under  21  &  22 
may  call  on  any  other,  by  notice,  to  admit  any  document,  saving  ^'°'  "■  ^'^■ 
all  just  exceptions.* 

AU  written  admissions  of  evidence,  whereon  any  order  is  founded,  identity  and 
must  be  indorsed  by  the  Registrar,^  and  be  then  filed  at  the  Re-  preservation 
port  Office,'  and  a  note'  thereof  made  on  the  order,  by  the-  Clerk  of  admissions. 
Reports.' 


Section  II.  —  The  Onus  Prohandi. 

Having  ascertained  what  matters  are  to  be  considered  as  admitted 
between  the  parties,  either  by  the  pleadings  or  by  agreement,  the 
next  step  is  to  consider  what  proofs  are  to  be  adduced  in  support 
of  those  points  which  are  not  so  admitted.^ 

In  considering  the  question  of:  what  matters  are  to  be  proved   Onm 

in  a  cause,  the  first  point  to  be  ascertained  is,  upon  whom  the  bur-  i'™*™*' 

den  of  the  proof  lies  ?    And  here  it  may  be  laid  down,  as  a  gen-  j^gts,  in  gen- 
eral upon  the 

1  Marshall  «.  CM,  4  Camp.  N.  P.   183;          «  Eeg.  Regul.   15  March,  1860,  r.  23.  party  assert- 
but  it  may  be  doubted  whether  it  is  not       For  form  of  entering  admissions,  see  Se-  ing  the 
necessary,  in  Chancery,  that  all  adriiis-       ton,  24.  affirmative, 
sionsshould  be  in  writing,  see  Ord.  III.  11.          \  Ord.  I.  44. 

2  Barker  v.  Dixie,  Kep.  t.  Hardwicke,  '  Ord.  XXIII.  23. 

264.    As  to  the  present  law,  with  regard  8  The  rules  of  evidence  are  the  siime  m 

to  husband  and  wife  giving  evidence  for  or  Courts  of  Kquity   as  in  Courts  of  Law, 

against  each  other,  see  16  &  17  Vic.  c.  83.  Morrison  v.  Hart,  2  Bibb,  5 ;  Lemaster  v. 

s    Owen  ».   Thomas,  3  M.   &   K.  353,  Burckhart,  2  Bibb,  28;  Dwight  a.  Pome- 

357;  see,  however,   Orange  «.   Pickford,  roy,  17  Mass.  803;  Keed  v.  Clark,4  Mon- 

and  Thompson  v.   Webster,  cited  Seton,  roe,  20;  Stevens  ».  Cooper,  1  John.  Ch. 

18-  see  also  poa(,  p.  880,  and  Chap.  XXV.  425;  Baugh  v.  Ramsey,  4   Monroe,  137; 

Bmi-ing  daises.  Eveleth  v.  WiL^on,  15  Mass.  109. 

4  21  &  22  Vic.  c.  27,  §  7;  see  post,  p. 
879. 
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C.  XXII.  §  2. 

^. Y — ^ 


Where  a 

piimdfacie 

case  is  made, 

onus  probandi 

is  upon  the 

opposite 

party; 

as  a  person 

disputing  a 

deed  or 

instrument. 


eral  proposition,  that  the  point  in  issue  is  to  be  proved  by  the 
party  who  asserts  the  aflBlrmative,  according  to  the  maxim  of  the 
Civil  Law :  "  M,  incumbit  probatio  qui  dicit,  non  qui  negatP  ^ 
This  rule  is  common,  as  well  to  Courts  of  Equity  as  to  Courts  of 
Law :  and  accordingly,  when  a  defendant  insists  upon  a  purchase 
for  a  valuable  consideration,  without  notice,  the  fact  of  the  defend- 
ant, or  those  under  whom  he  claims,  having  had  notice  of  the 
plaintiff's  title,  must  be  proved  by  the  plaintiff.^  So  where  a  feme 
covert,  having  a  separate  property,  had  joined  with  her  husband  in 
a  security  for  money  which  it  was  the  object  of  the  bill  to  recover 
from  her  (her  husband  being  dead),  and  the  defendant,  by  her 
answer,  admitted  that  she  had  signed  the  security,  but  alleged  that 
she  had  done  so,  not  of  her  own  free-will,  but  under  the  influence 
of  her  husband.  Sir  John  Leach  M.  R.  held,  that  it  lay  upon  the 
wife  to  repel  the  effect  of  her  signature,  by  evidence  of  undue  influ- 
ence, and  not  upon  the  plaintiff  to  prove  a  negative.* 

In  general,  it  may  be  taken  for  granted,  that  wherever  a  prima 
facie  right  is  proved,  or  admitted  by  the  pleadings,  the  onus  pro- 
bandi is  always  upon  the  person  calling  such  right  in  question.* 
And  here  it  maybe  observed,  that  a  Court  will  always  treat 'a 
deed  or  instrument  as  being  the  thing  which  it  purports  to  be, 
unless  the  contrary  is  shown ;  and,  therefore,  it  is  incumbent  upon 
the  party  impeaching  it,  to  show  that  the  deed  or  instrument  in 
question  is  not  what  it  purports  to  be ;  thus,  where  a  bond,  which 
was  upon  the  face  of  it  a  simple  money  bond,  was  impeached  as 
being  intended  merely  as  an  indemnity  bond,  it  was  held,  that  the 
burden  of  proving  it  to  be  an  indemnity  bond,  lay  on  the  party 


1  On  this  subject,  see  the  following 
works  on  evidence :  1  Phillips,  552 ;  Tay- 
lor, §  337  et  seq.  ;  Best,  §  271;  Gresley, 
388;  Starkie,  686;  Powell,  180.  This  is 
a  rule  of  convenience,  adopted,  not  be- 
cause it  is  impossible  to  prove  a  negative, 
but  because  a  negative  does  not  admit  of 
the  direct  and  simple  proof  of  which  the 
affirmative  is  capable.  1  Greenl.  Ev.  §  74 ; 
Draiiquet  v.  Prudhomme,  3  La.  83,  86; 
see  1  Stark.  Ev.  (5th  Am.  ed.).  362-366; 
1  Phil.  Ev.  194-200;  2  Phil.  Ev.  (Cowen 
&  Hill's  notes,  ed.  1839)  476  et  teq. ; 
Phelps  V.  Hartwell,  1  Mass.  71;  Blaney  v. 
Sargeant,  1  Mass.  336;  Lorings.  Steinman, 
1  Met.  204,  211;  Phillips  v.  Ford,  9  Pick. 
39.  Begard  is  to  be  had  in  this  matter  to 
the  substance  of  the  issue  rather  than  to 
the  formof  it;  for  in  many  cases  the  party, 
by  making  a  slight  change  in  his  pleading, 
may  give  the  issue  a  negative  or  affirma- 
tive form,  at  his  pleasure.  1  Greenl.  Ev. 
§  74.  To  this  general  rule,  that  the  bur- 
den of  proof  is  on  the  party  holding  the 
affirmative,  there  are  some  exceptions. 
1  Greenl.  Ev.  §  78.  One  class  of  these 
exceptions  will  be  found  to  include  those 


cases  in  which  the  party  grounds  his  right 
of  action  upon  a  negative  allegation,  and 
where  of  course  the  establishment  of  this 
negative  is  an  essential  element  of  his 
case.  1  Greenl.  Ev.  §  78 ;  Lane  v.  Crom- 
bie,  12  Pick.  177;  Kerr  «.  Freeman,  33 
Miss.  {4  George)  292.  So  where  the  neg- 
ative allegation  involves  a  charge  of  crim- 
inal neglect  of  duty,  whether  official  or 
otherwise;  or  fraud;  or  the  wrongful  vio- 
lation of  actual  lawful  possession  of  prop- 
erty, the  party  making  the  allegation  must 
prove  it.  1  Greenl.  Ev.  §  60.  There  is 
no  difference  in  respect  to  the  burden  of 
proof,  between  proceedings  at  Law  and 
in  Equity;  in  both  the  party  maintaining 
the  affirmative  of  the  issue  has  it  cast 
upon  him.  Pusey  v.  Wright,  31  Penn. 
St.  387.  A  party  in  Equity,  pleading 
matter  in  avoidance,  takes  upon  himself 
the  burden  of  proof  of  the  matter  so 
pleaded.    Peck  v.  Hunter,  7  Ind.  295. 

2  Eyre  i).  Dolphin,  2  Ball  &  B.  303; 
Saunders  v.  Leslie,  ib,  616;  ante,  p.  698. 

8  Field  V.  Sowle,  4  Buss.  112. 

*  Banbury  Peerage,  IS.  & S.  158, 165. 
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impeaching  it.^  So,  if  a  party  claims  two  legacies  under  two  differ- 
ent instruments,  the  burden  of  showing  that  he  is  only  entitled 
to  one,  will  lie  upon  the  person  attempting  to  make  out  that  prop- 
osition :  for  the  Court  will  assume  that  the  testator  having  given 
the  two  legacies  by  different  documents,  meant  to  do  so,  till  the 
contrary  is  estabUshed.^ 

Indeed,  in  all  cases  where  the  presumption  of  Law  is  in  favor  of 
a  party,  it  wiU  be  incumbent  on  the  other  party  to  disprove  it : 
though  in  so  doing  he  may  have  to  prove  a  negative,'  therefore, 
where  the  question  turns  on  the  legitimacy  of  a  chUd,  if  a  legal  mar- 
riage is  proved,  the  legitimacy  is  presumed,  and  the  party  assert- 
ing the  illegitimacy  ought  to  prove  it  *  for  the  presumption  of  Law 
is,  that  a  child  born  of  a  marri^  woman  whose  husband  is  within 
the  four  seas,  is  legitimate,  unless  there  is  irresistible  evidence 
against  the  possibility  of  sexual  intercourse  having  taken  place.^ 

It  is  important,  in  this  place,  to  notice,  that  in  cases  where  it  is 
sought  to  impeach  a  wiU,  or  other  instrument,  on  the  ground  of 
insanity,  the  rule  as  to  the  onus  probandi  is :  that  "  where  a  party 
has  ever  been  subject  to  a  commission,  or  to  any  restraint  permit- 
ted by  Law,  even  a  domestic  restraint,  clearly  and  plainly  imposed 
upon  him  in  consequence  of  undisputed  insanity,  the  proof,  show- 
ing sanity,  is  thrown  upon  him.^  On  the  other  hand,  where  in- 
sanity has  not  been  imputed  by  relations  or  friends,  or  even  by 
common  fame,  the  proof  of  insanity,  which  does  not  appear  to  have 
ever  existed,  is  thrown  upon  the  other  side : '  which  is  not  to  be 


C.  xxn.  §  a. 


Where  pre- 
sumption of 
Law  is  in 
fftvor  of  one 
party, 
burden  of 
proof  must  be 
upon  the 
other. 


Where  an 
instrument  is 
impeached  for 
insanity,  &c. ; 


1  Nicol  V.  Taughan,  6  BlighN.  E.  104; 
1  CI.  &  F.  49. 

2  Lee  V.  Pain,  4  Hare,  216;  Hooley  v. 
Hatton,  2  Dick.  461.  Where  two  legacies 
are  given  to  the  same  legatee,  by  tlie  same 
instrument,  the  presumption  is  the  other 
way.     lb.  462. 

3  Whenever  there  is  a  presumption  that 
a  fact  exists,  he  who  makes  an  allegation  to 
the  contrary  must  prove  it.  Higdon  v. 
Higdon,  6  S.  J.  Marsh.  51.  Deeds  are 
presumed  to  be  delivered  on  the  day  of 
ttieir  date.  An  allegation  of  another  day 
must  be  proved.     Ibid 

4  1 1'hil.  on  Evid.  197;  1  Greenl.  Ev. 
§  81.  So  where  infancy  is  alleged.  Md. 
So  in  case  a  party  once  proved  to  be  living 
is  alleged  to  be  dead,  the  presumption  of 
life  not  yet  being  worn  out  by  lapse  of 
time;  the  burden  of  proof  is  on  the  party 
making  the  allegation,  notwithstanding  its 
negative  character.    Ibid. 

5  Headw.  Head,  1  S.  &  S.  150;  T.  &  E. 
138:  see  aUo  Bury  v.  Phillp'it,  2  M.  &  IC. 
349,  352 ;  Hargrave  V.  Hargrave,  9  Beav. 
552;  10  Jur.  957;,FIowesD.  Uossey,  2  Dr. 
&S.146;  8Jur.N.S.352,V.C.K.;  Atch- 
ley  V.  Sprigg,  10  Jur.  N.  S.  144,  V.  C.  K. 
As  to  other  instances  of  presumptions  of 
law,  see  the  following  works  on  evidence: 


1  Phillips,  467  et  seq. ;  Taylor,  §  61  et 
seq. ;  Best,  §  305  et  seq. ;  Gresley,  473 ; 
Powell,  47. 

6  Where  one  is  under  guardianship  as 
non  compos,  the  presumption  is  that  he  is 
incapable  of  making  a  will.  Breed  v. 
Pratt,  18  Pick.  115.  Yet  this  does  not 
prevent  his  making  a  will  if  his  mind  is 
actually  sound.  Ibid.;  Stone  «.  Damon,  12 
iMass.  488;  2  Greenl.  Ev.  §  690;  Crown- 
ingshield  v.  Cruwningshield,  2  Gray,  531 ; 
seo  Stewart*.  Lispenard,  26  Wend.  265. 
The  commission  of  suicide  by  the  testator 
is  not  conclusive  evidence  of  insanity. 
Brooks  V.  Barrett,  7  Pick.  94;  Duffield  v. 
Eobeson,  2  Barring.  683;  see  2  Greenl. 
Ev.  §§  689,  690. 

'  See  2  Greenl.  Ev.  §§  689,  690;  Phelps 
V.  Hartwell,  1  Mass.  71;  Hubbard  d.  Hub- 
bard, 6  Mass.  397 ;  Breed  v.  Pratt,  18  Pick. 
115;  Rogers  v.  fhomas,  1  B.  Monroe, 
394;  Morse  i>.  Slason,  13  Vt.296;  Jackson 
«.  King,  4  Gowen,  207 ;  Stevens  v.  Van 
Gleve,4  Wash.  (J.  C.  262;  Burton  v.  Scott, 
3  Kand.  399;  Jackson  v.  Van  Dusen,  5 
John.  144 ;  Hoge  i>.  Kisher,  1  Peters  C.  C. 
163;  Pettesv.  Bingham,  10  N.  H.514;  Ger- 
rish  V.  Mason,  22  Maine,  438;  Brooks «. 
Barrett,  7  Pick.  94,  99;  Commonwealth 
V.  Eddy,  7  Gray,  583;  Baxter  v.  Abbott, 
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C.  XXII.  §  3.  made  out  by  rambling  through  the  -whole  hff  of  the  party,  but  must 
be  applied  to  the  particular  date  of  the  transaction.* 

It  has  also  been  held,  that  where  general  lunacy  has  been  estab- 
hshed,  and  a  party  insists  upon  an  act  done  during  a  lucid  interval, 
the  proof  is  thrown  upon  the  party  alleging  the  lucid  interval ;  and 
that,  in  order  to  establish  such  an  interval,  he  must  prove  not 
merely  a  cessation  of  violent  symptoms,  but  a  restoration  of  mind 
to  the  party,  sufficient  to  enable  him  to  judge  soimdly  of  the  act." 

It  may  also  be  stated,  generally,  that  whenever  a  person  obtains 
by  voluntary  donation  a  benefit  from  another,  the  onus  probandi  is 
upon  the  former,  if  the  transaction  be  questioned,  to  prove  that  the 
transaction  was  righteous,'  and  that  the  donor  voluntarily  and  de- 
liberately did  the  act,  knowing  its  nature  and  efiect.  Moreover, 
where  the  relation  of  the  parties  is  such  that  undue  influence  might 
have  been  used,  the  onus  probandi,  to  show  that  such  influence  was 
not  exerted,  is  upon  the  person  receiving  the  benefit.* 


where  a  lucid 
interval ia 
alleged. 


Where  a 
voluntary 
donation  is 
impeached. 


Section  III.  —  Confined  to  Matters  in  Issue. 


Facte,  not  It  is  a  fundamental  maxim,  both  in  this  Court  and  in  Courts  of 

pleadings  ^^  Law,  that  no  proof  can  be  admitted  of  any  matter  which  is  not 
cannot  be        noticed   in   the    pleadings.^     This   maxim  has  been  adopted,  in 

proved)  x  a 


7  Gray,  71.  Under  the  statutes  of  Massa- 
chusetts, it  has  heen  held  that  the  burden 
of  proving  the  sanity  of  the  testator  is 
upon  him  who  offers  the  will  for  probate. 
Crowningshieldi!.  Crowiiingshield,  2  Gray, 
B24;  see  Comstock  v.  Hadlyme,  8  Conn. 
261.  But  in  the  absence  of  evidence  to 
the  contrary,  the  legal  presumption  is  in 
favor  ofthe  sanity  of  the  testator.  Baxters. 
Abbott,  7  Gray,  71;  see  the  notes  on  this 
subject  of  presumplion  of  sanity  on  proof 
of  wills  in  1  Jarman  Wills  (4th  Am.  ed.), 
75-81.  If  it  is  alleged  that  the  testator  had 
no  knowledge  ofthe  contents  ofthe  will  he 
has  executed,  or  that  he  was  induced  to 
execute  it  by  misrepresentation,  the  bur- 
den of  proof  is  on  those  who  object  to  the 
will.     Pettes  v.  Bingham,  10  N.  H.  514. 

1  White*.  Wilson,  13  Ves.  87,  88;  and 
see  the  Attorney-General  v.  Parnther,  3 
Bro.  C.  C.  441,  443 ;  Jacobs  v.  Richards, 
18Beav.  300;  18  Jur.  627. 

2  Hall  V.  Warren,  9  Ves.  605,  611 ; 
Clark  V.  Fisher,  1  Paige,  171;  Halley  v. 
Webster,  21  Maine,  461 ;  Boyd  ».  Eby,  8 
Watts,  66 ;  Jackson  ».  Van  Dusen,  6  John. 
144,  169;  2  Greenl.  Ev.  §  689;  Goble  » 
Grant,  2  Green  Ch.  629;  Whitenach  v. 
Strj-ker,  1  Green  Ch.  8;  Duffield  !>.  Kobe- 
son,  2  Barring.  876;  Harden  V.  Hays, 
9  Barr,  161;  1  Jarman  Wills  (4th  Am. 
ed. ),  67  et  aeq.,  and  notes ;  Jencks  v.  Pro 
bate  Court  2.  R.  I.  255.  The  rule  does 
not  apply  to  a  case  of  insanity  caused  by 


violent  disease.     Hix  v.  Whittemore,  4 
Met.  545;   Townshend  v.  Townshend,  7 
Gill,  10. 
s  Cooke  V.  Lamotte,  15  Beav.  234. 

4  Hoghton  V.  Hoghton,  ib.  278;  Not- 
tidge  V.  Prince,  2  Giff.  246;  6  Jur.  N.  S. 
1066;  Walkers).  Smith, 29  Beav.  394. 

5  Whaley  v.  Norton,  1  Vern.  484;  Gor- 
don V.  Gordon,  3  Swanst.  472 ;  Clarke  v. 
Turton,  11  Ves.  240;  Williams  v.  Llewel- 
lyn, 2  Y.  &  J.  68;  Hall  v.  Maltby,  6 
Pri.  240,  269  ;  Powys  v.  Mansfield,  6  Sim. 
665;  see  Story  Eq.  PI.  §§  28,  257; 
Langdon  v.  Godditrd,  2  Story,  267 ;  James 
r.  M'Keinon,  6  John.  543;  Lyon  v.  Tall- 
madge,  14  John.  501;  1  Phil.  £v.  (Cowen 
&  HiU's  ed.  1839)  169  et  seq.  and  notes,  2 
ib,  (Cowen  &  Hill's  notes)  429  et  seq.  and 
cases  cited;  1  Greenl.  Ev.  §  61  et  seq. ; 
Gresley,  Eq.  Ev.  159  et  seq.;  Barque  Chu- 
san,  2  Story,  456 ;  Barrett  v.  Sargeant,  18 
Vt.  365;  Pinson  «.  Williams,  23  Miss.  (1 
Cush.)  64;  Kidd  v.  Manley,  28  Miss.  (6 
Cush.)  156 ;  Surget  v.  Byers,  1  Hemp.  715 ; 
Craige  v.  Craige,  6  Ired.  Eq.  191 ;  Moores 
V.  Moores,  1  C.  E.  Green  (N.  J. ),  275 ; 
Chandler  v.  Herrick,3  Stockt.  (N.  J.)497; 
Burnham  v.  Dalling,  3  0.  E.  Green  (N. 
J.),  134.  Proofs  taken  in  a  cause  must  be 
pertinent  to  the  issue  in  that  cause,  secun- 
dum allegata.  Underbill  v.  Van  Cortlandt, 
2  John.  Ch.  339;  Parsons  v.  Heston,  3 
Stockt.  (N.  J.)  155.  Evidence  relative  to 
matters  not  stated  in  the  pleadings,  nor 
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order  to  obviate  the  great  inconvenience  to  which  parties  would  C.  xxil.  §  3. 

be  exposed,  if  they  were  liable  to  be  affected  by  evidence  at  the 

hearing,  of  the  intention  to  produce  which  they  had  received  no 

notice.     In  a  former  part  of  this  Treatise,  the  operation  of  this 

rule,  in  requiring  the  introduction  into  a  bill  of  every  fact  which 

the  plaintiff  intends  to  prove,  has  been  pointed  out.^    It  has  also 

been  shown,  that  the  same  rule  applies  to   answers,  and  that  a 

defendant  who  has  put  in  an  answer,  cannot  in  strictness  avail 

himself  of  any  matter  in  his  defence  which  is  not  stated  in  his 

answer,  although  it  appears  in  his  evidence.^    In  certain  cases,  exceptions: 

however,  evidence  of  particular  facts  may  be  given  under  general 

allegations,  and,  in  such  cases,  therefore,  it  is  not  necessary  that 

the  particular  facts  intended  Whe  proved  should  be  stated  in  the     ^ 

pleadings.*    The  cases  in  which  this  exception  to  the  general  rule  ter,  behavior, 

is  principally  applicable,  are  those  where  the  character  of  an  indi-  mindfsm"'^ 

vidual,  or  his  general  behavior,  or  quality  of  mind  comes  in  ques-  question; 

tion  :  as  where,  for  example,  it  is  alleged  that  a  man  is  non  com-  ^'  '^^^'^^' 

pos,  particular  acts  of  madness  may  be  given  in  evidence,  and  not 

general  evidence  only  that  he  is  insane.*    So,  also,  where  it  is  or  a  habit  of 

alleged  that  a  man  is  addicted  to  drinking,  and  liable  to  be  imposed  '^""'""S! 

upon,  the  evidence  should  be  confined  to  his  being  a  drunkard, 

but  particular  instances  may  be  given.^    In  like  manner,  where  or  lewdness; 

the  charge  in  a  bill  was,  that  the  defendant  was  a  lewd  woman, 

evidence  of  particular  acts  of  incontinence  was  allowed  to  be  read.^ 

In  cases  of  this  nature,  however,  it  is  necessary,  in  order  to  enti-  but  special 

tie  the  party  to  read  evidence  of  particular  facts,  that  they  should  p*oiutS."to    * 

point  directly  to  the  charge ;  and  therefore,  it  has  been  held,  that  ^^^  general 

an  allegation  in  a  bill,  that  a  wife  had  misbehaved  herself,  did  not 

imply  that  she  was  an  adulteress,  and  that  a  deposition  to  prove 

her  one  ought  not  to  be  read.'    And  so,  the  mere  saying  that  a 

wife  did  not  behave  herself  as  a  virtuous  woman,  will  not  entitle 

her  husband  to  prove  that  she  has  committed  adultery,  unless  there 

is  an  express  charge  of  the  kind  :  *  for  the  virtue  of  a  woman  does 

not  consist  merely  in  her  chastity .° 

The  question,  how  far  particular  acts  of  misconduct  can  be  given  J^^a^™£ 

fairly  within  their  general  allegations,  is  afford  a  ground  for  inquiry,  before  a  final   "jj^^^g^ 

impertinent,   and    cannot   be    made  the  decree.  ° 

foundation   of  a  decree.      Vansciver    v.  '  Moores  v.  Moores,  1  C.  E.  Green  (N. 

Bryan,   2  Beasley  (N.  J.),  434;  and  see  J.).  275;  Hewett  «.  Adams,  50  Maine,  271, 

the  following  works  on  evidence:  Taylor,  276;  Gresley  Eq.  ET.(Am.  ed.)161e<sej.  ; 

S  239  et  sea.  ;  Best,  §  253  etseq.  ;  Gresley,  Story  Eq.  PI.  §§  28,  252. 

230;  Powel,  220.  *  Clarke  v.  Periam,  2  Atk.  333,  340. 

1 '  Ante,  p.  326.  *  ^H^- 

2  Ante,  p.  711;  Smith  v.  Clarke,  12  Ves.  »  Clarke  v.  Periam,  ubi  sup.,  and  the 

477  480.     From  the  case  of  the  London  cases  there  cited. 

and   Birmingham  Railway  Company  v.  '  Ibid.;  Sidney  v.  Sidney,  3  P.  Wms. 

Winter  C.  &  P.  57,  62,  it  seems,  that  a  269,  276;  1  C.  P.  Coop.  t.  Cott.  514,  n. 
fact  brought  to  the  attention  of  the  Court  8  Lord  Donerail  v.  Lady  Donerail,  cited 

by  the  evidence,  but  not  stated  upon  the  2  Atk.  338. 
answer,  will,  under  some  circumstances,  »  Per  Lord  Hardwioke,  in  2  Atk.  339. 
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EVIDENCE. 


C.  XXH.  §  3.  in  evidence  under  a  general  charge  of  misbehavior,  appears  to  have 

"■ r '   been  much  discussed  before  Lord  Talbot,  in    Wheeler  v.  Trotter :  ^ 

which  was  the  case  of  a  bill  filed  for  the  specific  performance  of  an 
agreement  to  grant  a  deputation  of  the  ofiice  of  Registrar  of  the 
Consistory  Court;  and,  amongst  other  defences  set  up  by  the 
defendant's  answer,  it  was  alleged  that  the  plaintiff  was  not  en- 
titled to  the  assistance  of  the  Court  because  he  had  not  accounted 
for  divers  fees  which  he  had  received  under  a  deputation  author- 
izing him  to  execute  the  ofiice,  and  had  taken  several  fees  which 
were  not  due,  and  concealed  several  instruments  and  writings 
belonging  to  the  office.  Upon  the  defendant's  attempting  to  read 
proofs  as  to  the  misbehavior  alleged  in  such  general  terms  by  his 
answer,  it  was  objected,  on  the  part  of  the  plaintiff,  that  the 
charges  were  too  general,  as  the  plaintiff  could  not  tell  what  proof 
to  make  against  them,  unless  he  examined  every  particular  fee  he 
had  received,  and  also  every  instrument  that  had  come  to  his 
hands ;  and  that  the  defendant  should  have  pointed  out  the  par- 
ticular facts  in  his  answer,  so  that  the  plaintiff  might  be  enabled 
to  know  how  to  clear  himself  by  his  proof;  and  the  case  was 
assimilated  to  that  of  an  action  at  Common  Law  for  a  breach  of 
covenant  to  repair,  where,  if  the  defendant  pleads  that  he  left  the 
premises  in  repair,  the  plaintiff  must,  in  his  replication,  show 
particularly  what  part  is  out  of  repair ;  and  to  an  indictment  for 
barratry,  which  may  be  general,  yet  the  prosecutor  is  always 
obliged  to  give  the  defendant  a  list,  upon  oath,  of  the  particular 
matters  that  are  intended  to  be  proved  :  but  the  Lord  Chancellor 
held,  that  although  the  matters  intended  to  be  proved  might  have 
been  more  precisely  put  in  issue,  by  enumerating  the  particular 
facts,  yet,  as  they  were  not  intended  to  charge  the  plaintiff  with 
any  particular  sums  received  more  than  were  accounted  for,  but  to 
show  a  general  misbehavior  of  the  plaintiff  in  his  office,  so  that  a 
Court  of  Equity  should  not  help  him,  he  thought  that,  for  this 
purpose,  they  were  sufficiently  put  in  issue. 
Where  notice  The  cases  in  which  evidence  of  particular  facts  may  be  given 
IS  charged,  under  a  general  allegation  or  charge,  are  not  confined  to  cases  in 
which  the  character,  or  quality  of  mind,  or  general  behavior  of  a 
party  comes  in  issue.  The  same  thing  may  be  done,  where  the 
question  of  notice  is  raised  in  the  pleadings  by  a  general  allega- 
tion or  charge.  Thus,  where  the  defence  was  a  purchase  for  a 
valuable  consideration,  without  notice  of  a  particular  deed,  but,  in 
order  to  meet  that  case  by  anticipation,  the  bill  had  suggested 
that  the  defendant  pretended  that  she  was  a  purchaser  for  a  valu- 
able consideration,  without  notice,  and  simply  charged  the  con- 

1  3  Swanst.  174,  n. 
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trary :  the  deposition  of  a  witness,  who  proved  a  conversation  to 
have  taken  place  between  himself  and  a  third  person,  who  was 
the  solicitor  of  the  defendant,  and  the  consequent  production  of 
the  deed,  was  allowed  to  be  read  as  evidence  of  notice.^  In  such 
a  case,  the  question  whether  the  party  has  notice  or  not,  is  a  fact, 
which  should  be  put  in  issue,  but  the  mode  "in  which  it  is  to  be 
proved  need  not  be  put  upon. the  record:  for  the  rule  that  no 
evidence  will  be  admitted,  in  support  of  any  facts  but  those  which 
are  mentioned  in  the  pleadings,  requires  that  the  facts  only  in- 
tended to  be  proved  should  be  put  in  issue,  and  not  the  materials 
of  which  the  proof  of  those  facts  is  to  consist.''  Thus,  in  a  case  of 
pedigree,  if  Robert  Stiles  is  alleged  to  be  the  son  of  John  Stiles, 
that  fact  may  be  proved  in  any  mode  which  the  rules  of  evidence 
will  allow,  and  it  is  not  necessary  to  state  that  mode  upon  the  record. 

It  is  upon  this  principle  that  documentary  evidence,  or  letters 
themselves,  are  not  specifically  put  in  issue."  Indeed,  a  party  may 
prove  his  case  by  written  or  parol  evidence,  indifferently,  and 
is  under  no  more  restrictions  in  one  case  than  in  another.  It  is 
not  necessary  to  put  every  written  document  in  issue;*  thus, 
where  a  bill  charges  an  agreement  for  the  purpose  of  establishing 
a  lien,  the  general  rule  has  been  laid  down  that  whatever  would 
be  evidence  of  the  agreement  at  Law  is  evidence  in  Equity ;  sub- 
ject  to  this:  that  if  one  party  should  keep  back  evidence  which 
the  other  might  explain,  and  thereby  take  him  by  surprise,  the 
Court  will  give  no  effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  controverting  it.^ 

Although  letters  and  writings  in  the  hands  of  a  party  may  be 
proved  and  used  as  evidence  of  facts,  yet,  if  they  are  intended  to 
be  used  as  admissions  or  confessions  of  facts  by  the  opposite  party, 
they  ought  to  be  mentioned  in  the  pleadings,^  in  order  that  the 
party  against  whom  they  are  intended  to  be  read,  may  have  an 
opportunity  to  meet  them  by  evidence  or  explanation.^  In 
WMahon  v.  Burchell,'  however.  Lord  Cottenham  allowed  certain 
letters  to  be  used  as  evidence  of  admissions,  though  not  men- 
tioned in  the  pleadings:  observing,  that  "he  could  not  go  the 
length  of  saying  that  evidence  of  an  admission  was  not  admissible, 
merely  because  it  was  not  put  in  issue." 

This  principle  is  not  confined  to  writings,  but  applies  to  every 


1  Hughes  V  Gamer,  2  Y.  &  C.  Ex.  328, 
835. 

2  Blacker  v.  Phepoe,  1  Moll.  354;  see 
Story  Eq.  PI.  §§  28,  252,  263,  265,  a. 

s  IKd. 

i  Per  Sir  Anthony  Hart,  in  Fitzgerald 
V.  O'Flaherty,  1  Moll.  350 ;  see  also  Lord 
Cranstown  «-  Johnston,  3  Ves.  170,  176; 
Dey  V.  Dunham,  2  John.  Ch.  188;  Pardee 


V.  De  Cola,  7  Paige,  132 ;  Kellogg  v.  Wood, 
6  Paige,  578. 

5  Malcolm  v.  Scott,  3  Hare,  63 ;  S.  C. 
nom.  Scott  o.  Malcolm,  8  Jur.  1059. 

0  Houlditch  V.  Marquis  of  Douegal,  1 
Moll.  364;  Whitley  ».  Martin,  3  Beav.  226. 

'  Blacker  v.  Phepoe,  ufti  sup. 

8  2  Phil.  127,  133 ;  1  C.  P.  Coop.  t.  Cott. 
475. 
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the  fact  only 
should  be  put 
in  issue ; 


not  the 
materials  of 
proof. 


Letters,  and 
other  docu- 
mentary 
evidence 
admitted  as 
evidence, 
without  being 
specifically 
noticed  in  the 
pleadings. 


Letters  not,  in 
general,  used 
as  aduiis- 
sions,  if  not 
mentioned 
in  the 
pleadings. 


Same  rule 
applies  to  all 
admissions. 
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Converaa- 
tions,  when 
relied  upon  as 
confessions, 
must  be 
stated  in  the 
pleadings ; 


but  not  where 
the  conversa- 
tion is  in 
itself  evidence 
of  the  fact. 


Substance  of 
the  case  must 
be  proved ; 


but  only  so 
much  of  the 
allegations  as 
will  entitle 
the  plaintiff 
to  a  decree. 


case  where  the  admission  or  confession  of  a  party  is  to  be  made 
use  of  against  him ;  thus,  it  has  been  held,  that  evidence  of  a  con- 
fession by  a  party  that  he  was  guilty  of  a  fraud,  could  not  be  read : 
because  it  was  not  distinctly  put  in  issue.''  So,  also,  evidence  of 
alleged  conversations  between  a  witness  and  a  party  to  the  suit, 
in  which  such  party  admitted  that  he  had  defrauded  the  other, 
was  rejected:  because  such  alleged  conversations  had  not  been 
noticed  in  the  pleadings.^  "  No  man,"  observes  Sir  Anthony  Hart, 
"  would  be  safe,  if  he  could  be  affected  by  such  evidence.  Lord 
Talbot  said,  long  ago,  that  if  you  are  to  oust  a  defendant  for  fraud 
alleged  against  him,  and  the  fraxid  is  proved  by  the  acknowledg- 
ment of  the  defendant  that  he  had  no  right  to  the  matter  in  litiga^ 
tion,  the  plaintiff  must  charge  that,  on  the  record,  to  give  him.  the 
opportunity  to  deny  or  explain  and  avoid  it." ' 

It  is  only  when  conversations  are  to  be  used  as  admissions,  that 
the  rule  which  requires  them  to  be  stated  on  the  record  applies. 
Where  the  conversation  is  in  itself  the  evidence  of  the  fact,  it  need 
not  be  specially  alluded  to  :  as  in  the  case  of  Hughes  v.  Garner^ 
where  the  notice  was  communicated  to  the  defendant  by  a  conver- 
sation, which  was  made  use  of  to  prove  the  fact  of  the  conversa^- 
tion  having  taken  place,  and  not  as  an  admission  by  the  party  that 
he  had  received  notice. 

Another  rule  of  evidence,  which  may  be  noticed  in  this  place, 
is,  that  the  su"bstance  of  the  case  made  by  the  pleadings  must  be 
proved ;  that  is,  all  the  facts  alleged  upon  the  pleadings  which  are 
necessary  to  the  case  of  the  party  alleging  them,  and  which  are 
not  the  subject  of  admissions,  either  in  the  pleadings  or  by  agree- 
ment, must  be  established  by  evidence.^  In  the  case  of  a  plaintiff, 
however,  it  is  sufficient  to  prove  so  much  only  of  the  allegations 
in  the  bill  as  are  necessary  to  entitle  him  to  a  decree."    Thus, 


1  Hal:  V.  Maltbv,  6  Pri.  240;  Mulholland 
V.  Hendrick,  1  Moll.  359. 

2  Farrell  v. ,  1  Moll.  363;  M'Mahon 

V.  Burchell,  2  Phil.  127;  1  C.  P.  Coop.  t. 
Cott  476;  Langley  v.  Fisher,  9  Beav.  90, 
101;  Graham  ».  Oliver,  3  Beav.  124,  129. 
But  it  h>is  been  held  in  the  United  States 
by  Mr.  Justice  Story,  upon  full  considera- 
tion, that  the  confessions,  conversations, 
and  admissions  of  the  defendant  need  not 
be  expresslv  charged  in  a  bill  in  Equity,  in 
order  to  enable  the  plaintiff  to  use  them  in 
proof  of  facts  charged,  and  in  issue  therein. 
Smith  V.  Burnham,  2  Sumner,  612 ;  Jen- 
kins i;.  Eldredge,3  Story,  183, 283, 284;  see 
Story  Eq.  PI.  §  265,  a,  and  note ;  Brown 
«.  Chambers,  Haves  Exch.  697 ;  Malcolm 
V.  Scott,  3  Hare,  39,  63 ;  Brandon  v.  Cabin- 
ess,  10  Ala,  165 ;  Camden  &  Ambov  li.R. 
Co.  V.  Stewart,  4  C.  E.  Green  (N.  J."),  343, 
846,  847. 

8  Farrell  v. ,  vhi  sup. 


*  2  Y.  &  C.  Ex.  328,  335;  Graham  v. 
Oliver,  tAi  sup. 

5  See  the  following  works  on  evidence : 
Taylor,  §  173  et  seq. ;  Best,  §  280  et  seq. ; 
Powell,  185  et  seq. ;  1  Phil.  Ev.  (Coweu  & 
Hill's  ed.  1839)  200  et  seq.  and  notes;  1 
Greenl.  Ev.  §  56  el  seq. ;  Gresley  Eq.  Ev. 
( Am.  ed. )  167  et  seq.  The  rule  at  Law,  that 
the  evidence  must  substantiallj'  support 
the  plaintiff's  declaration,  is  applicable  to 
bills  in  Chancery.  Moifet  v.  Claberts,  1 
Scam.  384;  Mansyi).  Mason,  8  Porter,  111; 
Shelby  v.  Shelby,  1  B.  Mon.  278;  Thomp- 
son V.  Thompson,  2  B.  Men.  174 ;  Beers  v. 
Botsford,  13  Conn.  146;  Simplut  v  Sim- 
plot,  14  Iowa  (6  With.),  449;  Chaffin  v. 
Kimball,  23  III.  86. 

8  See,  however,  Edney  v.  Jewell,  6  Mad. 
165,  where  an  unnecessary  statement  was 
required  to  be  proved.  Gresley  Eq.  Ev. 
(Am.  ed.)  167-169, 172. 
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where  the  suit  is  for  an  account,  all  the  evidence  necessary  to  be  C.  XXII.  §  3. 

read  at  the  hearing  is  that  which  proves  the  defendant  to  be  an   " ^ 

accounting  party,  and  then  the  decree  to  account  follows  of  course ; 
and  any  evidence  as  to  the  particular  items  of  an  account,  how- 
ever useful  they  may  be  in  a  subsequent  stage  of  the  cause,  would 
be  irrelevant  at  the  original  hearing.^  For  this  reason,  where  the 
suit  is  against  an  administrator,  or  an  executor,  all  that  it  is  neces- 
sary to  prove,  on  the  part  of  the  plaintiff,  is,  that  the  defendant 
fills  and  has  acted  in  that  character.  This  point  was  much  dis- 
cussed before  Lord  Gifford  M.  R.  in  Law  v.  Hunter?  There  the 
defendant,  who  had  principally  acted  as  executor  of  the  testator, 
admitted  that  he  had  received  personal  estate  of  the  testator  to 
the  amount  of  from  35,000?.  to»45,000Z. :  and  the  plaintiff,  having 
gone  into  very  voluminous  evidence  to  show  how  much  of  the 
personal  estate  of  the  testator  had  come  into  the  defendant's  hands, 
in  order  to  prove  that  he  had  received  assets  to  a  much  larger 
amount  than  that  admitted  by  the  answer,  proposed  to  enter  such 
evidence  as  read ;  but  the  Master  of  the  Rolls  would  not  permit  it 
to  be  done,  as  the  only  tendency  of  such  evidence  was  to  show  the 
state  of  the  account,  which  the  Court  itself  could  not  inquire  into, 
but  must  refer  to  the  Master,  as  the  proper  person  for  taking  the 
account.'  The  same  principle  was  afterwards  acted  upon,  by  the 
same  learned  Judge,  in  Walker  v.  Woodward,^  where,  upon  a  bill 
for  an  account,  the  UabUity  to  account  having  been  admitted  by 
the  defendant,  he  had  entered  into  evidence  to  prove  items  of  his 
discharge,  but  was  not  suffered  to  read  them  at  the  hearing. 

Where,    however,    through    inadvertence    or    negligence,   the  where  proofs 
iplaintiff  has  omitted  to  prove  some  particular  fact  which  is  nee-  ^^g'^'^g. 
essary  to  support  his  case,  the  Court  sometimes  will  permit  him  times  given 
to  supply  the    defect,  by  giving   him  -leave   to    prove   the  fact  a°efeot.'''^ 

1  Gresley  Eq.  Ev.  168 ;  Dubourg  De  St.  ter,  as  to  the  manner  of  taking  the  account, 
Colombe  v.  United  States,  7  Peters,  625,  and  the  principles  by  which  he  should  be 
626:  Hudson  v.  Trenton,  &;c,  Manuf.  Co.,  governed  in  taking  it.  The  decree  must 
1  C.  E.  Green  (N.  J),  475;  Lockett  «.  direct  to  what  matters  the  account  shall 
Lockett,  L.  E.  4  Ch.  Ap.  336.  The  Court  extend,  and  in  decreeing  a  general  account, 
should  be  satisfied  that  the  plaintiff  is  en-  special  directions  will  be  rendered  proper 
titled  to  have  an  account  taken.  If  the  and  neces.'iary  by  the  particular  circum- 
Court  is  satisfied  upon  that-point  theprac-  stances  of  the  case.  Hudson  v.  Trenton, 
ticeis  to  refer  the  case  to  a  Master  to  state  &c.  Manuf.  Co.,  1  C.  E.  Green  (N.  J.), 
the  details  of  the  account,  and  ascertain  475, 477, 478;  Izard  ».  Bodme,  1  Stockt.  (N. 
the  balance.  But  the  Chancellor  may,  if  J.),  311;  Sharp®  Morrow,  6  Monroe,  300; 
he  sees  fit,  take  the  account  himself.  He  Eemsen  v.  Eemsen,  2  John.  Ch.  501. 
not  only  may,  however,  butoughtto refuse  2  1  Euss.  100, 102.  ,,,,.,, 
an  account,  if  he  is  satisfied  upon  the  evi-  '  Hudson  v.  Trenton,  &o.  Manuf.  Co.,  1 
dence  that  nothing  is  due  the  plaintiff,  or  C.  E.  Green  (N.  J.),  475,  477. 
that  foranv  cause  an  account  ought  not  *  1  Russ.  107, 110;  Smith  ».  Chambers, 
to  be  decreed.  Campbell ».  Campbell,  4  2  Phil.  221,  226;  S.  C.  mm.  Chambers  v. 
Halst  Ch  (N.  J.)  743;  see  Wright  v.  Mc-  Smith,  11  Jur.  359;  see,  however,  the  ob- 
Kaan'  2  Beaslev  (N.  J.),  259.  Where  the  servations  of  Sir  J.  Wigram  V.  C.  in  Tom- 
evidence  has  been  taken  on  both  sides  be-  lin  v.  Tomlin  1  Hare,  241, 245 ;  and  see  tJ. 
fore  the  hearing,  without  objection,  it  may  241,  n. ;  see  also  Forsyth  v.  EUice,  2  M  N. 


be  used  by  the  Court,  so  far  as  may  be       &  G.  209,  214. 
necessary,  in  giving  directions  to  the  Mas- 


necessary,  in  giving 
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EVIDENCE. 


C.  xxn.  §  3.   omitted.^    This  is  frequently  done  in  the  case  of  wills  disposing 

" Y ■   of  real   estate,"  where   either  the   plaintiff  has  relied  upon   an 

admission  of  the  will  by  answer,  which  the  Court  thinks  not  suf- 
ficiently ftill,^  or  where  the  absence  or  death  of  one  of  the  wit- 
nesses to  the  will,*  or  the  testator's  sanity,^  has  not  been  proved.^ 
The  practice  of  the  Court,  in  this  respect,  is  not  confined  to  cases 
of  wills :  a  cause  has  been  ordered  to  stand  over,  for  the  purpose 
of  allowing  proof  of  the  due  execution  of  a  deed,  or  the  death  of  a 
party,'  or  the  fact  of  trading;  *  and  we  have  before  seen,°  that 
where  the  plaintiff  has  omitted  to  give  due  proof  at  the  hearing 
of  the  fact  of  the  defendant  being  out  of  the  jurisdiction,  he  has 
been  allowed  to  prove  it.  So,  where  the  plaintiff  had  relied  upon 
the  admission  of  facts  by  the  answers,  and  it  was  held  that,  some 
of  the  defendants  being  married  women,  the  admissions  in  their 
answers  would  not  bind  them,  the  Court  of  Exchequer  allowed 
the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  supply  the 
requisite  proofs"  And  where  the  evidence  read  at  the  hear- 
ing, to  prove  the  loss  of  a  deed,  was  held  not  sufficiently  strong  to 
entitle  the  party  to  read  secondary  evidence  of  its  contents,  Sir 
Thomas  Plumer  M.  R.  gave  the  plaintiff  leave  to  prove  the  loss 
of  the  deed  more  strictly .^^ 

In  general,  orders  of  this  nature  are  made  upon  a  simple  appli- 
cation by  counsel  at  the  hearing  of  the  cause;  the  application 
may,  however,  be  made  before  the  hearing  :^^  in  which  case  it 
was  foi-merly  made  on  motion ;  ^^  or  by  petition ; "  and,  it  is 
presumed,  may  now  be  made,  either  by  motion,^"  or  by  summons 
in  Chambers."  Formerly,  when  the  evidence  in  causes  was  taken 
on  interrogatories,  the  plaintiff  was  permitted  to  exhibit  an  in- 
terrogatory to  prove  the  fact  desired;  now,  he  is  permitted  to 
prove  it,  either  viva  voce,-OT  by  afBdavit." 

In  Edney  v.  Jewell^''  the  Court,  instead  of  directing  an  inter- 
rogatory to  be  exhibited  to  prove  the  fact  omitted,  directed  an 


Application 
to  supply 
proof:  how 
made. 


Mode  of 
proof. 


Inquiry  into 
the&ct; 


1  See  Seton,  1118. 

2  Lechmere  «.  Briisier,  2  J.  &  W.  288 ; 
Chichester  v.  -Chichester,  24  Beav.  289.  > 

8  Potters.  Potter,  1  Ves.  S.  274 j  Belt's 
Sup.  147 ;  and  see  Hood  v.  Pimm,  4  Sim. 
101,  110. 

4  Wood  t).  Stane,  8  Pri.  613. 

s  Abrams  v.  Wmshup,  1  Buss.  626; 
Wallis  V.  Hodgson,  t6.  627,  n. ;  2  Atlt.  56. 

6  See  Gresley  Eq.  Ev.  (Am.  ed.)  132- 
138,  where  many  instances  are  given  of 
relief  in  cases  of  defects  or  omissions, 
whetherthey  are  brought  to  light  and  be- 
come material  in  consequence  of  something 
which  arises  unexpectedly  in  the  course  of 
the  proceedings,  or  were  caused  by  acci- 
dent or  inadvertence. 

'  Moons  V.  De  Bernales,  1  Russ.  301. 

*  Lechmere  ».  Brasier,  iM  sup. 


9  Ante,  p.  152 ;  Hughes  v.  Eades,  1  Hare, 
486,  488 ;  6  Jur.  455. 
i"  Hodgson  V.  Merest,  9  Pri.  563. 

11  Cox  ».  Allingham,  Jiic.  337,  341,  345. 

12  Douglas  V.  Archbutt,  23  Beav.  2a3. 

1'  Attorney-General  D.  Thurnall,  2  Cox,  2. 

1*  Cox  V.  Allingham,  ubi  sup. 

16  See  15  &  16  Vic.  c.  80,  §  26;  15  &  16 
Vic  c.  86,  §  38.  For  forms  of  notice  of 
motion  and  summons,  see  Vol.  III. 

13  See  13  &  14  Vic.  q.  35,  §  28;  15  &  16 
Vic.  c.  86,  §§  88-41;  Ord.  XIX.;  Ord.  5 
Feb.,  1861.  In  Smith  v.  Blaokmiin,  cited 
Seton,  1117,  the  Court  would  not  allowthe 
testator's  will  to  be  proved  at  the  hearing 
by  affidavit;  but  gave  leave  to  exiiibit  an 
interrogatory  for  that  purpose. 

"  6  Mad.  165. 


OONPINED   T0   MATTERS   IN   ISSUE. 


859 


inquiry  into  the  fact:  and  it  seems  that,  in  some  cases,  the 
deficiency  of  proof  against  infants  may  be  supplied  in  the  same 
manner.i  It  is  not,  however,  the  practice  to  direct  inquiries 
as  to  any  facts  which  are  the  foundation  of  the  relief:  such  as  the 
execution  of  a  will,  or  the  fact  of  trading.^  The  course,  in  such 
case,  is  to  order  the  cause  to  stand  over,  and  direct  the  proofs  to 
he  supplied :  in  which  case,  the  cause  must  be  again  set  down.' 
In  Miller  v.  Priddon;  *  however,  where  the  plaintiffs  claimed  to 
be  the  children  of  a  certain  marriage,  but  did  not  prove  that  they 
were  so,  an  inquiry  was  directed. 

In  some  cases,  the  Court,  instead  of  ordering  the  cause  to  stand 
over  for  the  purpose  of  supplying  the  deficient    evidence,  will 
make  a  decree  as  to  all  that  ptrt  of  the  case  which  is  in  a  situa- 
tion to  be  decided  upon,  and  give  liberty  to  prove  the  rest.    This 
has  been  frequently  done  in  the  case  of  a  will,  where,  although  it 
was  not  sufiiciently  proved  to  affect  the  real  estate,  the  Court  has 
decreed  an  account  of  the  personal  estate,  with  liberty  to  supply 
the  deficiency  of  proofs    In  Martin  v.  Whichelo,^  Lord  Cotten- 
ham,  in  reference  to  the  cases  on'  this  subject,  said :  "  It  is  im- 
possible to  reconcile  the  cases,  or  to  extract  any  principle  upon 
which  any  fixed  rule  can  be  founded.    The  Court  has  exercised 
a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect 
of  evidence :    in  doing  which,  the  merits  of  the  case,  upon  the 
plaintiff's  own  showing,  ought  to  have  a  leading  influence."    The 
last-mentioned  case  was  a  creditor's  suit,  where  the  plaintiff  had 
taken  the  bill  joro  confesso  against  one  of  the  defendants,  who  was 
the  executor,  but  had  adduced  no  evidence  of  his  debt  as  against 
the  other  defendants,  who  were  the  devisees  of  the  testator's  real 
estate,  and  who  did  not  sufiiciently  admit  the  debt ;  and  his  Lord- 
ship refused  to  allow  the  plaintiff  an  opportunity  of  going  into 
new  evidence  against  the  devisees,  and  dismissed  the  biU  with 
costs  against  them :   as  the  plaintiff,  on  her  own  statement,  ap- 
peared to  be  a  simple  contract  creditor,  suing  the  devisees  of  the 
real  estate  more  than  six  years  after  the  debt  accrued :   although 
the  personal   representative    had    received    ample  assets,  and  a 
judgment  de  bonis  testatoris,  et,  si  non  de  bonis  propriis,  had  been 
obtained  against  him.     In  Davies  v.  Davies,''  Sir  J.  L.  Knight 
Bruce  V.  C.  allowed  evidence  of  the  due  execution  of  a  will  to  be 
supplied ;   but  thought  that  the  defendants  were  entitled  to  have 


1  See  Qiiantocke.  Bullen,5Mad.  81,82; 
Gascovne  v.  Lamb,  11  Jur.  902,  V.  C  K.  B. 

2  Lechmere  v.  Braaier,  2  J.  &  W.  289; 
Holden  v.  Hearn,  1  Be:iv.  445,  456 ;  Chap- 
man V.  Chapman,  13  Beav.  308. 

s  Lechmere  v.  Brasier,  nU  sup. 

<  1  M'N.  &  G.  687 ;  and  see  observations 


of  Lord  Truro  in  Fowler  v.  Eeynal,  3  M'N. 
&  G.  500,  511;  15  Jur.  1019,  1021. 

6  Lechmere  v.  Brasier,  2  J.  &  W.  289; 
Eossiter  v.  Pitt,  2  Mad.  166. 

6  C.  &  P.  267,  261 ;  see  also  Simmons  v. 
Simmons,  6  Hare,  360;  12  Jur.  8, 11;  Wil- 
liams V.  Knipe,  6  Beav.  278,  276. 

7  3  De  G.  &  S.  698. 


C.  XXII.  §  3. 
>— — y 

but  not  as  to 
any  facts 
whi6h  are  the 
foundation  of 
relief. 


In  what  cases 
the  Court  will 
make  a  par- 
tial decree. 
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EVIDEXCE. 


C.  XXII.  §  4.  the  evidence  supplied  in  whatever  manner  they  might  elect ;  and, 
in  accordance  with  their  desire,  directed  the  plaintiffs  to  bring  an 
action  of  ejectment.^ 


Sbctios'  IV.  —  Of  the  Effect  of  a  Varicmce. 


Of  variance 
between  the 
statement 
and  proof. 


Where  rights 
founded  on 
prescription. 


It  is  not  only  necessary  that  the  substance  of  the  case  made  by 
each  party  should  be  proved,  but  it  must  be  substantially  the 
same  case  as  that  which  he  has  stated  upon  the  record :  ^  for  the 
Court  will  not  allow  a  party  to  be  taken  by  surprise,  by  the  other 
side  proving  a  case  different  from  that  set  up  in  the  pleadings.' 
Thus,  the  specific  performance  of  an  agreement,  to  grant  a  lease 
for  three  lives,  cannot  be  decreed  upon  what  amounts  to  evidence 
of  an  agreement  to  grant  only  for  one  life.*  The  principles 
which  guide  the  Court,  in  matters  of  this  description,  are  clearly 
stated  by  Lord  Redesdale,  in  his  judgment  in  Deniston  v.  lAtUe^ 
where  his  Lordship  observes,  that  the  genei^al  practice  of  the 
Court  is  to  compel  parties,  who  come  for  the  execution  of  agree- 
ments, to  state  them  as  they  ought  to  be  stated,  and  not  to  set 
up  titles  which,  when  the  cause  comes  to  a  hearing,  they  cannot 
support. 

We  have  seen,  in  a  former  part  of  this  Treatise,  that,  in  bills 
where  the  rights  asserted  are  founded  on  prescription,  a  con- 
siderable degree  of  certainty  is  required  in  setting  out  the  plain- 
tiff's case  ;  °  to  which  may  be  added,  that,  in  general,  the  proof 
must  correspond  in  certainty  with  the  case  so  set  out.'  Thus, 
the  Court  of  Exchequer,  in  deciding  upon  tithe  questions,  was 
in  the  habit  of  requiring  that  the  proof  of  a  mochis  should  cor- 
respond with  the  modus  as  laid  in  the  bill.*  And  so,  in  other 
cases,  where  particular  customs  are  prescribed  for,  the  evidence  is, 


1  See  Seton,  1117,  where  the  cases  on 
the  subject  of  supplying  defective  evidence 
are  collected. 

^Gresley  Eq.   Ev.  (Am.  ed.)  170-173; 

1  Greenl.  Ev.  §  63  et  seq. ;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1839)  206  et  seq.  and 
notes;  Hobart  ».  Andrews,  21  Pick.  526, 
634;  Bellows  v.  Stone,  14  N.  H.  176;  Cro- 
thers  V.  Lee,  29  Ala.  337;  Bowman  v. 
O'Reilly,  81  Miss.  (2  George)  261;  Rev- 
nolds  V.  Morris,  7  Ohio  (N.  S.),  310;  Wil- 
liams V.  Starr,  6  Wis.  534;  Gurney  m.  Ford, 

2  Allen,  576;  Andrews  v.  Farnham,  2 
Stockt.  (N.  J.)  91;  McWhorter  v.  McMa- 
han,  10  Paige,  386;  Sears  v.  Barnum,  1 
Clark,  139;  Simplot  v.  Siraplot,  14  Iowa 
(6  With.),  449;  Feckhan  v.  Buffum,  11 
Mich.  629;  Holman  v.  Vallejo,  19Cal.  498; 
Singleton  v.  Scott,  11  Iowa  (3  With.),  589 ; 
Ohhng  V.  Luitjens,  82  111.  23. 

'  As  to  variance  generally,  see  the  fol- 


lowing works  on  evidence :  1  Phillips,  569 
et  seq. ;  Taylor,  §  172  et  seq. ;  Best,§  287; 
Gresley,  242 ;  Powell,  193. 

4  Lindsav  v.  Lynch,  2  Seh.  &  Lef.  1; 
see  also  Mortimer  v.  Orchard,  2  Ves.  J. 
243;  Legh  v.  Haverfield,  5  Ves.  463,  467; 
WooUam  v.  Hearn,  7  Ves.  211;  Deniston 
V.  Little,  2  Soh.  &  Lef.  11,  n.;  Savage  v. 
Carroll,  2  Ball  &  B.  451 ;  Daniels  v.  Davi- 
son, 16  Ves.  249,  256;  Storj'  Eq.  PI.  §  394, 
n. ;  Harris  v.  Knickerbocker:,  5  Wend.  638. 

6  2  Sch.  &  Lef.  11,  n. 

8  Ante,  p.  369. 

'  1  Greenl.  Ev.  §§  71,  72. 

8  Scott  V.  Fenwick,  3  Eagle  &  Y.  1318; 
Uhthoff  V.  Lord  Huntingiield,  2  ib.  649; 
cited  1  Pri.  237;  Prevost  v.  Benett,  3 
Eagle  &  Y.  706;  1  Pri.  286;  Blake  v. 
Veysie,  8  Dow,  189;  2  Eagle  &  Y.  699; 
Miller  v.  Jackson,  1 Y.  &  J.  66. 
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in  general,  required  to  be  in  conformity  with  the  statement  in  the  C.  XXir.  §  i. 
pleadings.  In  The  Bean  and  Chapter  of  My  v.  Warren,^  how- 
ever, Lord  Hardwioke  said,  that  the  Court  of  Chancery  would  not 
put  persons  to  set  forth  a  custom  with  so  much  exactness  as  is 
requisite  at  Law,-  or  with  so  much  nicety  as  the  Court  of  Excheq- 
uer expects. 

We  have  seen  before  that,  in  some  cases,  where  a  plaintiff  has  Where  parol 
alleged  a  different  agreement,  in  his  bill,  from  that  which  has  been  fr"4°'w?rtten 
admitted  by  the  answer,  the  Court  has  permitted  the  plaintiff  to  contract  set 
amend  his  bill,  by  abandoning  the  first  agreement  and  insisting  ^^' 
upon  that  stated  upon  the  answer ;  '•*  and  when  the  defendant  sets 
up  a  parol  variation  from  the  written  contract,  it  will' depend  on 
the  particular  circumstances  of  each  case  whether  that  is  to  defeat 
the  plaintiff's  title  to  specific  performance,  or  whether  the  Court 
will  perform  the  contract :  taking  care  that  the  subject-matter  of 
this  parol  agreement  or  understanding  is  carried  into  effect,  so 
that  all  parties  may  have  the  benefit  of  what  they  contracted 
for.'  When,  however,  there  is  a  material  variance  in  a  written 
agreement,  it  is  the  ordinary  practice  to  dismiss  the  bill  with  costs, 
without  prejudice  to  the  plaintiff's  bringing  anew  bill.^  In  Morti- 
mer V.  Orchard,^  however,  where  the  plaintiff  had  prayed  the  spe- 
cific performance  of  an  agreement  stated  in  the  bill,  but  proved  a 
parol  agreement  which  was  quite  different.  Lord  Rosslyn,  although 
he  thought  the  bill  ought  to  be  dismissed,  yet,  as  there  had  been  a 
partial  execution  of  some  agreement  between  the  parties,  by  the 
building  of  a  house,  directed  a  reference  to  the  Master,  to  settle  a 
lease  pursuant  to  the  agreement  confessed  in  the  answer. 

The  rules  which  have  just  been  discussed,  relate  to  the  general  Other  general 
aim  or  tendency  of  the  proof  to  be  adduced.    There  are  other  '  *'' 
rules  relating  to  the  medium  of  proof,  independently  of  its  ten- 
dency, which  might  properly  be  introduced  in  this  place,  such  as 
the  General  Rule^ :  that  the  best  evidence  which  the  nature  of  the  ^^^^  evidence 
case  admits,  ought  to  be  produced,  and  that  hearsay  of  a  fact  is  ?"** '^^  P'°' 
not  admissible ;  but  a  discussion  of  these  rules  would  extend  this  hearsay  not 
Treatise  beyond  all  reasonable  limits.     The  reader  is,  therefore,  admissible, 
referred  to  the  Treatises  on  the  Law  of  Evidence ;  ^  and  it  is  to  be 
observed,  that  what  he  will  find  to  be  laid  down  in  any  of  those 

1  2  Atk.  190.'  '  TVoollami).  Heam,  7  Ves.  211, 222;  Denis- 

2  Ante,  p.  408;  Bellows  V.  Stone,  14  N.       ton  v.  Little,  2  Sch,  &  Lef.  11,  n. 

H.  175;  such-amendment  may  be  allowed  6  2  Ves.  J.  243;  see  Story  Eq.  PI.  §  394 

even  after  a  hearing  upon  bill,  answer,  and  and  note. 

evidence     Ibid.   '  6  As  to  best  evidence;  see  1  Phillips, 

s  London    and    Birmingham    Railway  Chap.    IX.;    Taylor,  §§   363-397;   Best, 

Company  v.  Winter,  C.  &  P.  62 ;  and  see  §§  87-107 ;  Gresley,  247.    As  to  hbaksat  : 

Benson  ».'  Glastonbury  Canal  Company,  1  see  1  Phillips,  Chap.  VIII. ;  Taylor,  §§  507- 

C.  P.  Coop.t.  Cott.  360;  C.  P.  Coop.  42.  542;    Best,    §497;    Hubback,    648-711; 

4  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1;  Gresley,  304-326;  Powell,  84-93. 
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EVTDENOB. 


C.  xxn.  §  5.   Treatises  to  be  the  rule  of  evidence  in  Courts  of  Law,  will  gener- 
" Y '   ally  be  applicable  to  cases  in  Courts  of  Equity.^ 


Sectioit  V. — Documentary  Miidence  which  proves  itself. 


General  na- 
ture of  proofs. 


Documentaiy 
evidence : 
does  not 
include 
depositions  of 
witnesses; 


nor  evidence 
by  affidavit. 


Division  of 

documentaiy 

evidence. 


Documents 
■which  prove 
themselves: 

copies  of  Acts 
of  Parlia- 
ment; 


Having  endeavored  to  direct  the  practitioner's  attention  to  the 
matters  which  it  will  be  necessary  for  him  to  prove  in  the  cause, 
the  next  thing  to  be  considered  is  the  evidence  by  which  such 
matters  are  to  be  substantiated.  This  evidence  may  be  either: 
I.  Documentary ;  or,  II.  The  testimony  of  witnesses. 

Documentary  evidence  consists  of  all  those  matters  which  are 
submitted  to  the  Court  in  the  shape  of  written  documents.  It  is 
not,  of  course,  intended  to  include  in  this  definition  the  depositions 
of  witnesses  examined  in  the  cause :  for  although,  by  the  practice 
of  Courts  of  Equity,  the  evidence  to  be  derived  from  the  parol 
examination  of  witnesses  is  set  down  in  writing,  and  brought  be- 
fore the  Court  in  that  form,  yet  this  does  not  vary  the  nature  of 
the  evidence  itself:  which,  being  spoken  by  the  witness  viva  voce 
to  the  person  by  whom  he  was  examined,  does  not,  from  the  cir- 
cumstance of  its  being  committed  to  writing,  for  more  convenient' 
use  before  the  Judge,  lose  its  parol  character.  Neither  is  it  in- 
tended to  iaclude  evidence  by  aflidavit :  which  is  now  the  most 
usual  form  in  which  the  evidence  of  the  witnesses  is  adduced. 
Such  evidence  is,  m  fact,  a  simple  and  easier  mode  by  which  the 
parol  evidence  of  witnesses  is  communicated  to  the  Court. 

Some  descriptions  of  documentary  evidence  are  admitted  by  the 
Court,  without  the  necessity  of  any  proof  being  gone  into  to 
establish  their  validity ;  whilst  others  require  the  support  of  parol 
testimony,  before  they  can  be  received.  It  is  proposed,  in  this 
section,  to  consider  documentary  evidence  of  the  first  description ; 
and,  in  the  next  section,  to  treat  of  documents  which  require  parol 
proof. 

AU  copies  of  public  or  private  Acts  of  Parliament,  purporting 
to  be  printed  by  the  Queen's  printer,  and  all  copies  of  the  journals 
of  Parliament,  and  of  Royal  proclamations,  purporting  to  be  printed 
by  the  Queen's  printer,  or  by  the  printers  of  either  House  of  Par- 
liament, are  admitted  as  evidence  thereof.^   And  it  is  to  be  observed, 


^  Manning  v.  Lechmere,  1  Mk..  453; 
Glynn  v.  Bank  of  England,  2  Ves.  S.  41 ; 
Morrison  v.  Hart,  2  Bibb,  6 ;  Lemaster  v. 
Burclshart,  2  Bibb,  28 ;  Dwight  v.  Pomeroy, 
17  M>iss.  308;  1  Greenl.  Ev.  §  98  et  seq.; 
Gresley  Eq.  Ev.  (Am.  ed.)  218  et  sea. 

2  8  &  9  Vic.  c.  113,  §  3;  13  &  14  Vie.  c. 
21,  §  7;  Taylor  on  Evid.  §§  1368,  1371, 


1372;  2  Phil,  on  Evid.  135, 194.  Private 
Acts  of  Parliament,  not  printed  by  the 
Queeu'sprinter,  are  proved  by  an  examined 
copy,  compared  with  the  original  in  the 
Parliament  Office  at  Westminster.  Taylor, 
§  1868;  Hubbao]£,  613;  see  1  Greenl.  Ev. 
§§  479, 482. 
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that  copies  of  the  statutes  of  Great  Britain  and  of  Ireland  respec-  C.xxn.§  5. 

tively,  before  the  Union,  are  received  as  conclusive  evidence  of  the   ^ — y ' 

several  statutes,  in  the  Courts  of  either  kingdom.^  Journals  of 

Exemplified  copies  of  records  in  other  Courts  of  Justice  under  andProck-' 
the  Great  Seal  of  Great  Britain,  or  under  the  seals  of  the  Courts  mations. 
theniselves,^  and  the  seal  of  the  Queen,  and  of  the  superior  Courts  ^Tand  Wsh 
of  Justice,  and  of  the  Courts  established  here  by  Act  of  Parlia^  statutes,  be- 
ment,  are  admitted  in  evidence,  without  extrinsic  proof  of  their  union^ 
genuineness.'  Copies' of 

In  like  manner,  all  proclamations,  treaties,  and  other  acts  of  ^^^J^''^^ »"««' 
State,  of  any  Foreign  State,  or  of  any  British  colony:  and  all  judg-  Foreign  and 
ments,    decrees,  orders,  and    other  judicial  proceedings   of  any  of'stato'"'*' 
Court  of  Justice  in  any  Poreig*  State,  or  in  any  British  colony,  judgments, 
and   all  affidavits,  pleadings,  and  other  legal  documents  filed  or  ^''' 
deposited,   in  any  such  Court :   may  be  proved  by  examined  or 
authenticated  copies :  that  is  to  say,  in  the  case  of  a  proclamation, 
treaty,  or  other  act  of  State,  the  authenticated  copy  must  purport 
to  be  sealed  with  the  seal  of  the  Foreign  State  or  British  colony  to 
which  the  original  document  belongs ;  but  if  the  document  sought 
to  be  proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
ceeding of  any  Foreign  or  Colonial  Court,  or  an  affidavit,  pleading, 
or  other  leading  document,  filed  or  deposited  in  any  such  Court, 
the  authenticated  copy,  to  be  admissible  in  evidence,  must  purport, 
either  to  be  sealed  with  the  seal  of  the  Foreign  or  Colonial  Court, 
to  which  the  original  document  belongs,  or,  in  the  event  of  such 
Court  having  no  seal,  to  be  signed  by  the  Judge,  or  if  there  be 
more  than  one  Judge,  by  any  one  of  the  Judges ;  and  the  Judge 
must  attach  to  his  signature  a  statement  in  writing  on  the  said 

1  41  Geo.  III.  c.  90,  §  9 ;  1  Greenl.  Ev.  the  United  States,  or  of  the  territories 

§  480;  Young  V.  Bank  of  Alexandria,  4  thereof,  if  purporting  to  be  publislied  under 

Cranch,  388;  Biddis  v.  James,  6  Kinney,  the  authority  of  the  respective  govern- 

321,  326 ;  Gresley  Eq.  Ev.  (Am.  ed.)  302-  ments,  or  if  commonly  admitted  and  read 

305 ;    1    Pbil.   Ev.   {Cowen  &    Hill's  ed.  as  evidence  in  their  Courts, shall  be admit- 

1839)  317  e(  seg.    It  is  nut  the  duty  of  ted  in  all  Courts  of  Law,  and  on  all  other 

Courts  to  take  judicial  notice  of  the  execu-  occasions,  in  that  State,  &a  prima,  facie  evi- 

tion  of  a  public  statute.     Canal  Company  dence  of  such  laws.    Genl.  Sts.  c.  131,  §  63. 

V.  Railroad  Company,  4  Gill  &  J.  7 ;  see  1  For  the  mode  of  authenticating  the  records 

Greenl.  Ev.  §  481.    In  Massachusetts,  the  and  judicial  proceedings  of  one  State  to  be 

printed  copies  of  all  statutes,  acts,  and  used  m  the  Courts  of  other  States,  see  1 

resolves  of  the  Commonwealth,  whether  of  Greenl.  Ev.  §§  504-506. 
a  public  or  a  private  nature,  which  shall  2  gee  1  Greenl.  Ev.  §  501. 

be  published  under  the  authority  of  the  3  2  Phil,  on  Evid.  li)7 ;  Taylor,  §§  409, 

government,  shall  be  admitted  as  sufficient  1378;    1   Greenl.   Ev.  §  503.    As  to  the 

evidence  thereof,  in  all  Courts  of  Law,  and  proof,  of  British  treaties,  charters,  letters- 

on  all  occasions  whatever.     Geul.  Sts.  c.  patent,  grants  from  the  Crown,  pardons, 

131  §62.  and  commissions,  see  Taylor,  §   1371;  of 

a's  to  the  proof  of  foreign  laws,  of  the  the  general  records  of  the  realm,  in  the 

laws  ofsister  States,  of  the  laws  of  Congress  custody  of  the  Master  of  the  Rolls,  see  1 

in  the  State  Courts,  and  of  the  laws  of  the  &  2  Vic.  c.  94,  §§  12,  13;  Taylor,  §  1377 ; 

States  in  the  Courts  of  the  United  States,  and  of  documents  belonging  to  the  Com- 

see  1  Greenl.  Ev.  §§  486,487,488,489,490.  mon  Law  side  of  the  Court  of  Chancer^', 

In  Massachusetts,  printed  copies  of  the  see  12  &  13  Vic.  c.  109,  §§  11, 13;  Taylor, 

Statute  Laws  of  any  other  State,  and  of  §  1385. 


864 


EVIDENCE. 


c.  xxn.  §  5. 


Foreign  law. ' 


Ireland. 
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copy,  "  that  the  Court  whereof  he  is  a  Judge,  has  no  seal."  And 
where  the  authenticated  copies  purport  to  be  sealed  or  signed 
as  above  mentioned,  the  same  are  to  be  admitted  as  evidence,  in 
every  case  in  which  the  original  document  could  have  been  re- 
ceived in  evidence,  without  any  proof  of  the  seal,  where  a  seal  is 
necessary,  or  of  the  signature,  or  of  the  truth  of  the  statement 
attached  thereto,  where  such  signature  and  statement  are  neces- 
sary, or  of  the  judicial  character  of  the  person  appearing  to  have 
made  such  signature  and  statement.^ 

It  may  be  observed  here,  that  questions  of  Foreign  Law  are 
questions  of  fact,  which  must  be  determined,  in  each  case,  on  the 
evidence  adduced  in  it :  and  for  this  purpose,  a  decision  on  a  for- 
mer case,  or  the  evidence  then  made  use  of,  is  not  available.^ 

Documents  which  are  admissible  without  formal  proof  in  Eng- 
land, are  also  admissible  in  Ireland,  and  vice  versa ;  °  and  such 
documents  are  in  like  manner  admissible  in  Colonial  Courts.* 

Registers  of  British  vessels,  and  certificates  of  register,  purport- 
ing to  be  duly  signed,  are  received  in  evidence  as  prima  facie 
proof  of  all  the  matters  contained  or  recited  in  such  register,  and 
of  all  the  matters  contained  or  recited  in  or  indorsed  in  such  cer- 
tificate of  registry,  without  proof  of  the  signature.^ 

Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence,  on  its  mere  production 
irom  the  proper  custody,  any  copy  thereof  or  extract  therefrom  is 


1  14 &  15  Vic. 0.99, §7;  Taylor, §§  1372, 
1398;  see  1  Greenl.  Ev.  §  514.  If  the 
foreign  document  sought  to  be  proved  by  a 
copy  does  not  fall  within  the  language  of 
section  7,  evidence  must  be  given  that  it 
is  a  public  writing,  deposited  in  some  regis- 
try or  place,  whence,  by  the  law,  or  the 
established  usage  of  the  country,  it  cannot 
be  removed;  and  the  copy  must  then  be 
shown  to  have  been  duly  examined.  Tay- 
lor, §  1398. 

2  Earl  Nelson  v.  Lord  Bridport,  8  Beav. 
627,  554;  M'Cormick  v.  Garnett,  6  De  G., 
M.  &  G.  278 ;  and  see  Sussex  Peerage 
Case,  11  CI.  &  F.  85;  Di  Soia  v.  Phillips, 
10  H.  L.  Ca.  624;  Taylor,  §§  1280,  1281, 
1370;  United  States  of  America  D.  M'Eae, 
L.  E.  3  Ch.  Ap.  86,  86.  English  Courts 
may  now  ascertain  what  the  foreign  law  is, 
by  sending  cases  for  the  opinion  of  foreign 
Courts;  but,  unless  they  are  in  countries 
under  the  government  of  the  Queen,  a.  con- 
vention must  first  be  entered  into  with  the 
foreign  government.  22  &  23  Vic.  o.  63 ; 
24  &  25  Vic  c.  11;  and  see  post,  Chap. 
XXVII.  Trials  of  Questionsof  Fact.  Itis 
believed  that  no  such  convention  has  yet 
been  made.  In  Massachusetts,  the  unwrit- 
ten or  common  law  of  any  other  of  the  Uni- 
ted States,  or  of  the  territories  thereof,  may 
be  proved  as  facts  by  parol  evidence ;  and 
the  books  of  reports  of  cases  adj  udged  in 


their  Courts  may  also  be  admitted  as 
evidence  of  such  law.  Genl.  Sts.  c.  131, 
§  64.  The  existence,  tenor,  or  efiect,  of 
all  foreign  laws,  may  be  proved  as  facts,  by 

fiarol  evidence;  but  if  it  appears  that  the 
aw  in  question  is  contained  in  a  written 
statute  or  code,  the  Court  may  in  its  dis.; 
cretion  reject  any  evidence  of  such  law 
that  is  not  accompanied  by  a  copy  thereof. 
76.  §  66. 

Where  the  plaintiff  relies  upon  a  con- 
tract made  in  another  State,  and  the  de- 
fendant claims  that  it  is  void  by  the 
laws  of  that  State,  he  must  show  its 
invalidity  as  well  by  his  pleadings  as 
by  his  proof.  It  is  not  sufficient  for  the 
defendant  to  allege  in  his  answer  that  the 
contract  is  void  by  the  laws  of  the  land ; 
because  that  only  draws  the  attention  of 
the  Court  to  the  laws  of  the  State  in  which 
the  proceedings  are  pending.  Courts  will 
not  ex  ufficio  take  notice  ot  foreign  laws. 
Campion  D.  Kille,  1  McCarter(N.  J.), 229. 
For  form  of  case,  see  Vol.  III. 

8  14  &  15  Vio.  C.  99,  §§  9,  10 ;  iJe  Mahon, 
9  Hare,  459.  As  to  Scotch  Bankruptcy 
proceedings,  see  19  &  20  Vic.  c.  79,  §§  47, 
73,  140,   147,  174;    Taylor,  10  B.  1400  A. 

*  14  &  15  Vic.  c.  99,  §  11. 

6  14  &  15  Vic.  c.  99,  §  12;  17  &  18  Vic. 
u.  104,  §  107;  Taylor,  §  1451. 
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admissible  in  evidence,  if  it  be  proved  to  be  an  examined  copy  or  C.  xxii.  §  5. 

extract,  or  if  it  purport  to  be  signed,  and  certified  as  a  true  copy   "-^ " 

or  extract,  by  the  ofiicer  to  whose  custody  the  original  is  intrusted.^  parish 
Thus,  extracts  from  parish  registers,  certified  by  the  rector,  vicar,  '^^S'^'*"- 
or  curate  to  be  true  extracts,  are  evidence  of  the  baptism,  mar- 
riage, or  burial  refen-ed  to ;  and  it  is  not  necessary  to  prove  that 
the  rector,  vicar,  or  curate  is  the  person  entitled  to  have  the  cus- 
tody of  the  register.^ 

Certified  copies  of  entries,  purporting  to  be  sealed  or  stamped  Under  Gen- 
with  the  Seal  of  the  General  Register  Office,  are  evidence  of  the  Act.  ^^^  ^ 
birth,  death,  or  marriage  to  which  the  same  relate,  without  any 
further  proof  of  such  entry ;  but  no  certified  copy,  purporting  to 
be  given  in  the  office,  is  of  any  Ibrce  or  efiect,  unless  it  is  so  sealed 
or  stamped.* 

Copies  or  extracts,  certified  and  sealed  with  the  seal  of  the  Com- 
missioners, of  letters-patent,  specifications,  disclaimers,  and  memo- 
randa of  alterations,  and  all  other  documents  recorded  and  filed  in  and  other 
the  Commissioners'  Office,  or  in  the  Office  of  the  Court  of  Chan-  under  Patent 
eery  appointed  for  the  filing  of  specifications,  are  to  be  received  in  -A-ots- 
evidence,  in  all  proceedings  relating  to  letters-patent  for  inven- 
tions, without  further  proof  or  production  of  the  originals.^ 

Whenever,  by  any  Act  now  in  force,  or  hereafter  to  be  in  force,  certain  doou- 
any  certificate,  official  or  public  document,  or  document  or  pro-  loents  to  be 
ceeding  of  any  corporation  or  joint-stock  or  other  company,  or  any  evidence, 

■vrithout  proof 


Patents,  spe- 
cifications, 
disclaimers, 


1  14  &  15  Tic.  c.  99,  §  14;  Dorrett  v. 
Meux,  15  C.  B.  142;  Scott  v.  Wallser,  2 
E.  &  B.  555.  Section  14  also  provides, 
that  the  officers  shall  furnish  certified 
copies  or  extracts,  on  payment  of  not  more 
than  4t?.  per  folio  of  ninety  words ;  see,  for 
cases  under  this  section.  Keg.  v.  Mainwar- 
ing,  1  Dears.  &  B.  132;  2  Jur.  N.  S.  1236; 
Eeeve  v.  Hodson,  10  Hare  Ap.  19.  For  a 
list  of  public  books  and  documents,  the 
contents  of  which  are  now  provable, 
either  by  examined  or  by  certified  copies, 
under  14  &  15  Vie.  c.  99,  §  14,  see  Taylor, 
§  1438.  Eor  a  list  of  the  principal  public 
registers  and  documents,  certified  copies 
of  which  are  receivable  in  evidence  by  vir- 
tue of  some  enactment  having  special 
reference  to  them,  see  ii.  §§  1439-1440. 
As  to  the  statuable  methods  of  proof  of 
records  or  other  proceedings  of  particular 
tribunals,  or  of  public  records  and  docu- 
ments, see  ih.  §  1391  e.t  seq. ;  ancl  as  to 
the  proof  of  certificates,  under  statutes 
having  special  reference  to  them,  see  it, 
1441  et  seq. ;  see  Geiil.  Sts.  Mass.  c.  21, 
8  6;  St.  Mass.  1867,  c.  213. 

2  jie  Neddy  Hall's  j:state,  11  Jur.  29, 
L.  JJ.;  1  Greenl.  Ev.  §§  483-485,493,498, 
507,  508.  The  case  appears  to  be  incor- 
rectlv  reported  in  2  De  G.,  M.  &  G.  748; 
see  Se  Porter's  Trusts,  2  Jur.  N.  S.  349, 
T.  C.  W.;  Seton,  16.  The  certificate 
VOIi.  I. 


should  express  that  the  person  signing  it  is 
the  rector,  &c.,  of  the  parish  or  place;  see 
iJe  Neddy  Hall's  Estate,  2  De  G.,M.  &  G. 
749;  Sugd.  V.  &  P.  420,  n.  As  to  burials 
in  cemeteries,  see  10  &  11  Vic.  c.  65,  §§  32, 
•33;  27  &  28  Vic.  c.  97.  A  stamp  duty  of 
one  penny  is  imposed,  by  23  &  24  Vic.  c. 
15,  §§  1,  2,  and  Sched.,  on  every  certificate 
of  birth,  baptism,  marriage,  death,  or  bur- 
ial ;  it  is  payable  by  the  party  requiring 
the  certificate,  and  is  to  be  denoted  by  an 
impressed  or  adhesive  stamp,  to  be  can- 
celled by  the  person  who  ^ants  the  cer- 
tificate. For  form  of  certificate,  see  Vol. 
HI. 

8  6  &  7  Will.  IV.  c.  86,  §  38.  The  iden- 
tity of  the  person  named  in  the  ceitiflobite 
must,  of  course,  be  proved.  Parltinson  v. 
Francis,  IB  Sim.  160;  Seton,  15.  Extracts 
from  the  district  registries  were  not  for- 
merly received  as  evidence  by  the  Court, 
but  they  are  now  generally  admitted :  ^id. ; 
Keg.  B.  Mainwaring,  1  Dears.  &  B.  132;  2 
Jur.  N.  S.  1136;  and  see  6  &  7  Will.  IV. 
c.  86,  §  36 ;  riot  however,  it  seems,  at  the 
KoUs.  As  to  the  stamp  duty  on  the  certifi- 
cate, see  supra.  As  to  extracts  from  non- 
parochial  registers,  deposited  with  the 
Kegistrar-General,  under  the  3  &  4  Vic.  c. 
92,  see  §J  9-15;  2  Phil,  on  Evid.  145; 
Taylor,  §  1440, 

f  —   —  " 


of  seal  or 
signature. 


16  &  17  Vio.  c.  115,  §  4. 
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certified  copy  of  any  document,  by-law,  entry  in  any  register  or 
other  book,  or  of  any  otlier  proceeding,  is  or  shall  be  receivable  in 
evidence  of  any  particular  in  any  Court  of  Justice,  or  in  any  judicial 
proceeding,  the  same  are  respectively  to  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with 
a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required  or  im- 
pressed with  a  stamp  and  signed,  as  directed  by  the  respective 
Acts,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp 
is  necessary,  or  of  the  signature,  or  of  the  official  character,  of  the 
person  appearing  to  have  signed  the  same.^ 

All  Courts,  Judges,  and  other  judicial  officers,  are  bound  to 
take  judicial  notice  of  the  signature  of  any  of  the  Equity  or  Com- 
mon Law  Judges  of  the  Superior  Courts  at  Westminster,  where 
such  signature  is  attached,  or  appended  to  any  decree,  order,  cer- 
tificate, or  other  judicial  or  official  document.^ 

Amongst  the  records  of  other  Courts  of  Justice,  popies  of  which 
the  Court  of  Chancery  is  in  the  habit  of  receiving  as  evidence, 
may  be  ranked  the  depositions  of  witnesses,  and  proceedings  taken 
in  causes  in  other  Courts  of  Equity  of  concurrent  jurisdiction.  The 
rules  by  which  the  Court  is  governed,  in  receiving  evidence  of 
this  description  are  the  same  as  those  adopted  by  it  in  cases  where 
depositions  taken  in  the  Court  of  Chancery  in'  one  cause  are  of- 
fered to  be  read  in  another ;  ^  but  no  depositions  taken  in  any  other 
Court  are  to  be  read,  unless  by  order.* 

The  method  of  proving  depositions  taken  in  one  Cotirt  of  Equity, 
upon  the  hearing  of  a  cause  in  another,  is,  by  producing  a  certi- 
fied copy  of  the  bill  and  answer,  if  one  has  been  put  in  :  unless  the 
depositions  are  so  ancient  that  no  bill  and  answer  can  be  forth- 
coming, or  unless  the  defendant'  has  been  ia  contempt,  or  has  had 
an  opportunity  of  cross-examining,  which  he  chose  to  forego :  in 
which  case  the  depositions  may  be  read  after  proving  the  bill  only.* 
Where  the  depositions  have  been  taken  on  interrogatories,  under 
a  commission  issuing  out  of  another  Court,  they  are  not  admissi- 
ble without  the  production  of  the  commission,  under  the  authority 
of  which  they  were  taken :  unless  the  depositions  are  of  long  stand- 
ing, so  that  the  commission  may  be  presumed  to  have  been  lost.° 
It  is  to  be  noticed,  however,  that  depositions  may  be  used  as  evi- 
dence against  a  party  to  the  suit,  or  for  the  purpose  of  contra^ 


1  8  &  9  Vic.  0. 113,  §  1. 

2  8  &  9  Vic.  c.  113,  §  2. 
8  See  post,  p.  867. 

*  Ord.  XIX.  4;  see,  however,  Good- 
enough  D.  Alway,  2  S.  &  S.  481 ;  Williams 
V.  Broadhead,  1  Sim  161;  Manby  v.  Be- 
wicke,  3  Jur.  N.  S.  685,  V.  C.  W.;  in  Lake 
V.  Peistey,  L.  R.  1  Eq.  173;  11  Jur.  N.  S. 
1012,  M.  K.,  an  order  to  read  depositions 
taken  in  bankruptcy  was  made  on  an  ex 


parte  motion ;  and  in  Stephens  v.  Biney, 
L.  R.  2  Eq.  303;  12  Jur.  N.  S.  428,  V.  C. 
W;  an  order  of  course  to  read  depositions 
taken  in  the  Palatine  Court  of  Lancaster, 
was  discharged  as  irregular. 

6  2  Phil,  on  Evid.  210,  211;  Taylor, 
§  1413 ;  Goodenough  v.  Alway,  uSt  sup. 

8  2  Phil,  on  Evid.  210,  211;  Taylor, 
§  1415;  1  Greenl.  Ev.  §  617. 


in  another 
cause. 
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dieting  the  witness,  -without  proof  of  the  bill  and  answer,  although  C.  XXII.  §  5. 

some  proof  of  the  identity  of  the  person  will  be  required.^  ' i ■' 

It  has  been  before  stated,  that  the  Court  of  Chancery  pays  atten-  Proceedings 
tion  to  its  own  proceedings,  although  they  are  not  actually  re-  '"  Ciiancery. 
corded :  ^  in  illustration  of  which  it  may  be  stated,  that  all  the 
proceedings  of  the  Court,  in  the  cause,  which  are  required  as  evi- 
dence, may  be  used  as  such,  without  further  testimony  to  establish 
them  than  the  production  of  the  proceeding  itself,  or  of  an  office 
copy  of  it,  signed  by  the  officer  in  whose  custody  such  proceed- 
ing properly  is,  according  to  the  practice  of  the  Court. 

According  to  the  former  practice  of  the  Court,  it  was  necessary,  Proceedings 
when  any  proceedings  in  one  cause  were  to  be  given  in  evidence 
in  another,  that  the  foundatioiPfor  the  production  of  them  should 
be  laid,  by  proving  the  bill  and  answer  in  the  cause  in  which  they 
were  taken.  Gradually,  however,  this  rule  has  been  relaxed ;  and 
the  Court  wiH  now  dispense  with  the  strict  proof  of  the  bill  and 
answer,'  and  make  an  order,  that  the  party  shaU  be  at  liberty,  at 
the  hearing,  to  read  the  proceedings  in  the  former  cause.  Such 
an  order  is  not,  however,  necessary  to  entitle  a  party  to  read  a  de- 
cree or  order.* 

A  decree  or  order  of  the  Court  of  Chancery,  determining  a  mat-  Decrees  or 
ter  of  right,  is  good  evidence  as  to  that  right,  not  only  against  the  °no^er™„it: 
party  against  whom  the  decree  was  made,  but  against  all  those  ^iienthey 
claiming  under  him.^    But  although  a  decree  between  other  par-  ^'^^  evidence, 
ties  cannot  be  read  as  evidence,  yet  it  may  be  read  as  a  precedent.^ 
And  it  is  not  in  any  case  necessary,  in  order  that  it  should  be  ad- 
missible as  evidence,  that  the  parties  to  it  should  have  filled  the 
relative  situations  of  plaintiff  and  defendant :  if  the  present  plain- 
tiff and  the  defendant  were  co-defendants  in  the  former  cause,  the 
decree  in  that  cause  may  be  read,  though  not  as  conclusive  evi- 
dence.'    "  It  frequently  happens,"  observes  Lord  Ilardwicke,  "  that 
there  are  several  defendants,  all  claiming  against  the  plaintiff,  and 
having  also  different  rights  and  claims  ajnong  one  another :  the 
Court  then  makes  a  decree,  settling  the  rights  of  all  the  parties ; 

1  2  Pliil.  on  Evid.  210,  211;  Taylor,  t.  Cott.  215;  see  1  Greenl.  Ev.§§  522,  523, 
5  1413 ;  see  Davison  v.  Eobmson,  3  Jur.  N.  536 ;  1  Phil.  Ev.  (Cowen  &  HiU's  ed.  1839) 
S  791  V  C  W. ;  6  W.  K.  673,  L.  C. ;  1  358,  note,  639  in  2  li.  916  e«  sej.  J)  or  the 
Greenl'  Ev  §  156  ""ode  of  proving  decrees  and  answers  in 

2  Me,  p.  688.  The  final  decree  of  a  Chancery,  see  1  Greenl.  Ev.  §§  511,  512. 
Court  of  Equity  may  be  given  in  evidence  A  decree  in  Chancery,  being  the  act  of  a 
in  another  suit,  although  such  decree  has  Court  of  a  sister  State,  must  be  authentica- 
not  been  formally  enrolled.  Batesi>.  Dela-  ted  according  to  the  statute  of  the  United 
„„_    1  Paio-p    299  States,   1790,  May  Zb,  1    U.   &.   &tat.  ai 

8  'Ord  XIX.  4 ;  Seton,  980  e«  sej. ;  Tay-  Large,  122  (1  Greenl.  Ev.  §  604),  to  be  ad- 

,      S  1413  missible  in  evidence.    Barbour  i;.  Watts, 

4  brd.  XIX.  4 ;  Brooks  «.  Taylor;  Mos.  2  A.  K.  Marsh.  290. 

188  •  see  Green  v.  Green,  5  Ham.  278.  «  Austen  v.  Nicholas,  7  j6.  9. 

6  'Borough  ".  Whichcote,  3  Bro.  P.  C.  ed.  '  Askew  t>.  Poulterers'  Company,  2  Ves. 

Toml.  596f  Maule  v.  Bruo;,  2  C.  P.  Coop.  S.  89;  Belt's  Sup.  299. 


868 


EVIDENCE. 


C.  XXII.  §  5. 


Depositions 
of  witnesses, 
in  another 
cause,  be- 
tween same 
parties. 


Depositions 
in  another 
cause  cannot 
be  read, 
unless  person 
against  whom 
they  are  to  be 
read  was  par- 
ty or  privy. 


but  a  declaration  for  that  purpose  could  not  be  made,  if  this  ob- 
jection {viz.,  to  receiving  the  decree  as  evidence,  because  made 
between  co-defendants)  holds :  which  would  be  very  fatal,  as  it 
would  occasion  the  splitting  one  cause  into  several."  ^ 

The  depositions  of  witnesses,  which  have  been  taken  in  another 
cause,  may,  as  well  as  other  proceedings,  be  read  at  the  hearing, 
under  an  order  to  be  obtained  for  that  purpose,^  if  the  two  suits 
are  between  the  same  parties  or  their  privies,  and  the  issue  is  the 
same ;  ^  and  such  depositions  are  admissible  in  evidence  in  the 
former  cause.^  Thus,  evidence  which  has  been  taken  in  a  cross- 
cause  may,  by  order,  be  read  at  the  hearing  of  the  original  cause,' 
and  vice  versa,  provided  the  point  in  issue  is  the  same  in  each  case. 
Where  the  matter  in  issue  is  not  the  same,  the  depositions  taken 
in  one  cause  cannot  be  read  in  the  other ;  °  and  even  where  two 
suits  related  substantially  to  the  same  matters,  one  suit  being  in- 
stituted by  the  first  tenant  for  life  in  remainder,  and  the  other  by 
the  first  tenant  in  tail  in  remainder.  Sir  J.  L.  Knight  Bruce  V.  C. 
refused  to  allow  the  evidence,  taken  in  one  suit,  to  be  used  in  the 
other.'  Where  the  person,  against  whom  the  evidence  is  ofiered, 
was  neither  a  party  to  such  other  cause,  nor  privy  to  a  person  who 
was  a  party,  the  depositions  taken  in- that  cause  cannot  be  read; 
thus,  where  a  father  is  tenant  for  Ufe  only,  depositions  taken  in  a 
cause  to  which  he  was  a  party,  cannot  be  read  against  his  son  who 
claims  as  tenant  in  tail.'  The  rule  .with  regard  to  reading  deposi- 
tions in  another  suit,  appears  to  be  the  same  as  that  with  respect 
to  reading  verdicts  at  Common  Law,  namely :  "  that  nobody  can 
take  a  benefit  by  it,  who  had  not  been  prejudiced  by  it  had  it  gone 
contrary."  °  Thus,  it  has  been  held,  that  if  A.  prefers  his  bill 
against  B.,  and  B.  exhibits  his  bill  against  A.  and  C,  in  relation  to 
the  same  matter,  and  a  trial  at  Law  is  directed,  C.  cannot  give  in 


1  jfbid. ;  see  also,  Chamley  v.  Lord  Dnn- 
sany,  2  Soh.  &  Lef.  710,  H.  L. ;  Farquhar- 
son  V.  Seton,  5  Buss.  45,  63. 

'^  See  post,  p.  871 ;  Leviston  v.  French, 
46  N.  H.  21. 

8  Mackworth  v.  Penrose,  1  Dick.  60; 
Lade  v.  Lingood,  1  Atk.  203 ;  Humphreys 
V.  Pensam,  1  M.  &  C.  580,  586;  Hope  v. 
Liddell  (No.  2),  21  Beav.  180;  Williams 
V.  Williams,  10  Jur.  N.  S.  608;  12  W.  E. 
663,  V.  C.  K.;  Maule  v.  Bruce,  2  C.  P. 
Coop.  t.  Cott.  216 ;  Brooks  v.  Cannon,  2  A. 
K.  Marsh.  526;  Leviston  v.  French,  46  N. 
H.  21;  Gresley  Eq.  Ev.  (Am.  ed.)  185, 186; 
1  Phil.  Ev.  (Oowen  &  Hill's  ed.  1839)  364, 
and  notes  in  2  ib.  934,  936 ;  Harrington  v. 
Harrington,  2  Howard,  701;  Payne  v. 
Coles,  1  Munf.  378 ;  Dale  v.  Kosevelt,  1 
Paige,  36 ;  Koberts  v.  Anderson,  8  John. 
Oh.  376;  see  Lake  V.  Peisley,  L.  E.  1  Eq. 
173;  11  Jur.  N.  S.  1012,  M.  E.;  Stephen- 
son 11.  Biney,  L.  E.  2  Eq.  803;  12  Jur.  N. 
S.,  V.  C.  W. 


•  *  Williams  v.  Williams,  10  Jur.  N.  S. 
608;  12W.  E.  663,  V.  C.  K. 

5  Lubiere  v.  Genou,  2  Ves.  S.  579,  in 
which  case  the  cross-bill  had  been  dis- 
missed. Holcombe  v.  Holcombe,  2  Stockt. 
(N.  J.)  284;  see  post.  Chap.  XXXIV.  §  1, 
Cross  BiUs.  For  form  of  Order,  see  Seton, 
1275,  No.  2.  The  order  does  not  extend 
to  an  answer  not  put  in  evidence.  Moore 
V.  Harper,  1  W.  N.  66;  14  W.  E.  306,  V. 
C.  W. 

8  Christian  v.  Wrenn,  Bunb.  321. 

'  Blagrave  «.  Blagrave,  1  De  G.  &  S. 
262,  259;  11  Jur.  744;  and  see  Hope  v. 
Liddell,  21  Beav.  180. 

8  Peterborough  v.  Norfolk,  Prec.  in  Ch. 
212;  Coke  V.  Fountain,  1  Vern.  413;  and 
see  Ehodes  v.  Ehodes,  14  W.  E.  515,  V. 
0.  W. 

9  Gilb.  on  Evid.  28;  Buller,  N.  P.  229; 
2  Phil,  on  Evid.  8. 
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evidence  the  depositions  in  the  cause  between  A.  and  B.,  but  the  C.  XXII.  §  5. 
trial  must  be  entirely  as  of  a  new  cause.^  > v^— ' 

This  rule  appears  to  be  somewhat  at  variance  with  what  is  stated  Sem,  in  the 
in   Coke  v.  Fountain?'  to  be  a  common  one,  namely,  that  where  ^\  f^  \^ 
one  legatee  has  brought  his  bill  against  an  executor,  and  proved  after  dSe/' 
assets,  and  afterwards  another  legatee  brings  his  bill,  that  the  ''™™""*"5 
last-named  legatee  should  have  the  benefit  of  the  depositions  in 
the  former  suit,  though  he  was  not  a  party  to  it ;  but  it  is  to  be 
observed,  that  the  case  of  the  legatee  is  different  from  the  case  of 
a  plaintiff  in  ordinary  circumstances  ;  for  although  the  legatee  was 
not  actually  a  party  to  the  original  suit,  yet  he  was  so  virtually : 
his  interest  in  the  first  suit  having  been  represented  by  the  executor. 
In  fact,  in  the  case  of  the  legate^  the  suit  is  in  pari  materia  ;  and, 
with  respect  to  the  subject  in  dispute,  the  plaintiff  in  the  second 
suit  stands  in  the  same  situation,  with  regard  to  the  defendant,  as 
the  plaintiff  in  the  first. 

The  same  principle  appears  to  have  been  acted  upon  in  other  and  in  other 
cases,  besides  those  of  legatees.  Thus,  in  Terwit  v.  Gresham,*  <=ases. 
depositions  taken  in  an  old  cause,  where  the  same  matters  were 
imder  examination  and  in  issue,  were  permitted  to  be  read,  al- 
though the  plaiatiff  and  those  under  whom  he  claimed  were  not 
parties  to  the  fonner  cause  :  inasmuch  as  the  terre  tenants  of  the 
same  lands  were  then  parties ;  and  so  even  at  Law,  in  the  case  of 
tithes,  an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 
instituted  by  a  vicar  against  the  rector  and  others,  owners  of  the 
lands,  was  evidence  in  an  action  for  tithes,  by  a  succeeding  rector, 
against  the  owners  or  occupiers  of  the  same  lands.*  In  like  man- 
mer,  in  a  case  before  Sir  Anthony  Hart,  in  Ireland,^  depositions 
which  had  been  taken  in  a  suit  by  one  tenant  in  common  against 
another  were  admitted  in  evidence,  in  a  suit  by  another  tenant  in 
common,  against  the  same  defendant.  In  such  cases,  however,  it 
must  be  proved,  that  the  depositions  are  touching  the  same  land 
or  tithes.^ 

It  seems  not  to  be  important  what  character  the  individual,  Enie  as 
asrainst  whom  the  depositions  in  the  former  suit  are  offered,  filled  betw^een  co- 

"  ^  IP  aeiendants. 

in  that  suit,  whether  that  of  plaintiff  or  defendant,  provided  he 
had,  in  such  character,  an  opportunity  of  cross-examining  the  wit- 
ness. If  he  was  a  party  to  the  first  suit  as  a  co-defendant,  and 
becomes  a  plaintiff  in  the  second  suit,  making  his  co-defendant  in 

1  Rushworth  «.  Countess  of  Pembroke,  334 ;  see  also  Travis  v.  Challenor,  3  Gwill. 
Hardres,  472.  For  the  reason,  why  a  ver-  1237 ;  Ashby  ».  Power,  i6. 1239 ;  Benson 
diet  is  not  evidence  for  or  against  a  person  v.  Olive,  2  Gwill.  701;  Earl  of  Sussex  v. 
who  was  not  a  party  to  it,  see  2  Phil,  on  Temple,  1  Lord  Eaym.  310. 

Evid.  8.  ^  Byrne  v.  Frere,  2  Moll.  157 ;   and  see 

2  JJM  sup.  Bishop  of  Lincoln  1).  Ellis,  Bunh.  110. 
a  1  Cha.  Ca.  73.  ^  Benson  v.  Olive,  Bunb.  284. 

4  Lady  Dartmouth  v.  Roberts,  16  East, 
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• r -" 


Examination 
of  defendant, 
in  another 
caiise,maybe 
used  against 
him,  on 
motion  for 
decree. 
Not  neces- 
sary that 
■witnesses 
should  he 
dead,  qucere. 


Rule,  where 
the  bill  has 
been  dis- 
missed. 


the  first  suit  a  defendant,  he  may,  if  such  co-defendant  sets  up  the 
same  defence  that  he  did  in  the  original  suit,  read  the  evidence 
taken  in  that  suit  against  such  co-defendant.  Thus,  where  the 
creditors  of  a  testator  filed  their  hill  against  the  residuary  legatees, 
and  also  against  a  purchaser  fi-om  the  testator,  praying  to  have 
their  dehts  paid,  and  the  conveyances,  alleged  to  have  heen  exe- 
cuted by  the  testator  to  the  purchaser,  set  aside  for  fraud,  and 
obtained  a  decree  accordingly,  and  afterwards  the  residuary  lega- 
tees filed  another  bill  against  the  purchaser,  praying  for  an  account 
of  the  residue,  and  to  set  aside  the  conveyances  :  upon  the  question 
arising,  whether  the  depositions  taken  in  the  former  cause,  as  to 
the  fraud  in  obtaining  the  conveyances,  could  be  read  in  the  second 
cause,  for  the  legatees  against  the  purchasers,  who  were  co-defend- 
ants in  the  former  cause,  it  was  held,  that  as  there  was  the  same 
question  and  the  same  defence  in  both  the  causes,  the  depositions 
ought  to  be  read.^ 

Where  a  cause  had  been  set  down  for  hearing  on  motion  for  a 
decree,  the  Court  allowed  the  plaintiff  to  use  the  examination  of 
the  defendant,  taken  in  another  cause ;  but  gave  leave  to  the 
defendant  to  file  afiidavits  in  explanation,  subject  to  the  right  of 
cross-examination.^ 

It  may  be  stated  here,  that  where  the  depositions  of  witnesses 
in  another  suit  are  offered  to  be  read  at  the  hearing,  against  per- 
sons who  were  parties  to  such  other  suit,  or  those  claiming  under 
them,  it  does  not  appear  to  be  necessary  that  the  vritnesses,  whose 
depositions  were  offered  to  be  read,  should  be  proved  to  be  dead. 
This  appears  to  have  been  the  effect  of  the  determination  of  the 
House  of  Lords  in  the  City  of  London  v.  Perkins,"  and  of  Sir 
John  Leach  V.  C.  in  Williams  v.  JBroadhead.*  In  the  subsequent 
case  of  Carrington  v.  Cornock,^  however.  Sir  Lancelot  Shadwell 
V.  C.  seems  to  have  entertained  a  different  opinion  fi-om  that  ex- 
pressed by  Sir  John  Leach,  in  Williams  v.  Sroadhead ;  and  it  is 
to  be  remarked,  that  at  Law,  the  depositions  of  a  witness,  taken  in 
a  suit  in  Chancery,  cannot,  without  a  special  order,  be  read,  if  the 
witness  is  alive,  even  though  he  is  unable  to  attend  by  reason  of 
sickness." 

Some  doubt  seems  to  have  been,  at  one  time,  entertained  whether 
the  depositions  of  witnesses,  taken  in  a  cause  where  the  bill  had 
been  subsequently  dismissed,  could  be  read  at  the  hearing  of  another 
cause ;  and  the  rule  appears  to  have  been  laid  down,  that  if  the 


1  Nevil  V.  Johnson,  2  Tern.  447 ;  and  see 
Aslsew  V.  Poulterers'  Company,  2  Ves.  S. 
89,  90. 

2  Watson  V.  Cleaver,  20  Beav.  137. 
«  3  Bro.  P.  C.  ed.  Toml.  602. 

*  \  Sim.  151,. 


6  2  Sim.  B67;  and  see  Blagrave  v.  Bia- 
grave,  1  De  G.  &  S.  252;  11  Jur.  744; 
Lawrence  v.  Maule,  4  Drew.  472,  480. 

6  2  Phil,  on  Evid.  124;  Taylor,  §  44B; 
Gresley  Eq.  Ev.  (Am.  ed.)  186, 187. 
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dismissal  was  upon  merits,  evidence  of  the  facts  which  have  been  C.XXii.§  5. 
proved  in  the  cause  may  be  used  as  evidence  of  the  same  facts,  in 
another  cause  between  the  same  parties  ;  ^  but  where  a  cause  has 
been  dismissed,  not  upon  merits,  but  upon  the  gi-ound  of  irregu- 
larity (as,  for  instance,  because  it  comes  on  by  revivor,  where  it 
ought  to  have  come  on  by  original  bill),  so  that  regularly  there  was 
no  cause  in  Court,  and  consequently  no  proofs  properly  taken,  such 
proofs  cannot  be  used.^  If,  however,  upon  a  bill  to  perpetuate 
testimony,  the  cause  should  be  set  down  for  hearing,  and  the  bill 
dismissed  because  it  ought  not  to  have  been  set  down,  the  plaintiff 
may,  notwithstanding  the  dismissal,  have  the  benefit  of  the  depo- 
sitions.^ 

An  order  for  leave  to  read»  at  the  hearing,  the  depositions  or  Order  to  read 
proceedings  in  another  cause,  is  granted  upon  motion  of  course,  or  pr^^eedln^" 
on  petition  of  course  at  the  Rolls ;  *  and  must  be  served  upon  mw  ob- 
the  adverse  pai-ty :  who  may,  if  there  is  any  irregularity  in  it,  or  '*™^'^' 
in  the  mode  in  which  it  has  been  obtained,  apply  by  motion  to 
discharge  it.    As,  however,  it  is  possible  that  the  irregularity  of 
such  an  order  may  not  appear  till  it  is  acted  upon  at  the  hearing, 
when  it  would   be  too  late  to  discharge  it,  the  order  is  always 
made  "  saving  all  just  exceptions : "  ^  the  effect  of  which   is,  to 
leave  it  open  to  the  party,  against  whom  the  evidence  is  offered, 
to  make  any  objection  to  the  reading  of  evidence  under  it  which 
the  nature  of  the  case  will  admit,  in  the  same  manner  that  he 
might  have  done  had  no  such. order  been  made. 

Where  either  party,  plaintiff  or  defendant,  obtains  an  order  to  „  ,         ., 
use  the  depositions  of  witnesses  taken  in  another  cause,  the  oppo-  able  by  oppo- 
site party  may  likewise  use  the  same  without  motion :  unless,  upon  *'  ^  ^^^  ^' 
special  reason  shown  to  the  Court  by  the  party  obtaining  such 
order,  the  opposite  party  be  prohibited  by  the  same  order  from  so 
doing.' 

"When  proceedings  or  depositions  in  another  cause,  in  the  Court  Office  copies 

*  «        Or  rPfOrfi  S 

of  Chancery,  are  ordered  to  be  read  as  evidence  at  the  hearing,  it  and  proceed- 

will  be  sufficient  to  produce  the  office  copies  of  them.     Such  office  '"S^_  i^  '^^^P-' 

copies,  however,  must  be  signed  by  the  proper  officer :  otherwise,  used  in  an- 

they  cannot  be  read ;  ^  and  if  at  the  hearing  of  a  cause,  it  is  found  ?f  p^opTriy*' 

signed. 

1  Lubiere  v.  Genou,  2  Ves.  S.  579;  6  Hand,  114,  116;  see  form  of  order, 
M'Intosh  V.  Great  Western  Railway  Com-       Seton,  1275,  Nos.  1,  2. 

pany  7  De  G.,  M.  &  G.  737.  8  Ord.  XIX.  5. 

2  Backhouse  v.  Middleton,  1  Cha.  Ca.  ^  Attorney-General  v.  Milward,  1  Cox, 
173-175;  3  Cha.  Rep.  22;  GresleyEq.  Ev.  437.  Since  18  &  19  Vic.  c.  134,  §  6,  office 
(Am.  ed.)187;  Hopkins  «.  Strump,  2  Harr.  copies  of  decrees  and  orders  from  the  Regis- 
V.  j'3Qj_  trars'  books,   are  to  be    certified  by  the 

8  Hallf.  Hoddesdon,  2  P.  Wms.  162;  Clerks  of  Records  and  Writs.    Seton,  16. 

see  also  Vaughan  v.  Fitzgerald,  1  Soh.  &  The  office  copy  of  an  order,  or  of  a  report 

T  gf  3ig  confirmed  by  fiat,  signed  by  the  Registrar 

4  For  forms  of  order  on  motion,  see  Se-  in  Lunacy,  and  sealed  or  stamped  with  the 

ton   1275  Nos.  1,  2;  and  for  forms  of  mo-  seal  of  his  office,  is  admissiljle  as  evidence 

tioii  paper  and  petition,  see  Vol.  III.  '  of  such  order  or  report,  without  further 
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c.  sxn.  §  5. 


Production  of 
documents  in 
the  Court  of 
Chancery  or 
its  offices : 
how  ob- 
tained. 


Production  of 
Chancery  ■ 
documents  at 
Law:  how 
obtained. 


Proceedings 
in  Chancery: 
how  proved 
at  Law ; 
distinction 
between 
criminal  and 
civil  cases. 


that  the  office  copy  of  a  proceeding,  which  one  party  relied  upon 
as  evidence,  has  not  been  properly  signed,  the  Court  wiU  allow 
the  cause  to  stand  over  for  the  purpose  of  procuring  the  proper 
signature.^ 

No  person  may  take  out  of  the  office  of  the  Clerks  of  Records 
and  Writs  any  record  or  document  filed  there,  except  by  direction 
of  the  Court.^  Where  any  record  or  other  document,  filed  or  de- 
posited in  that  office,  is  required  to  be  produced  in  the  Court  of 
Chancery,  or  in  any  of  its  offices,  a  memorandum  bespeaking  an 
attendance  therewith  should  be  left  with  the  Record  and  Writ 
Clerk,  and  the  proper  fee  be  paid,  or  arranged  to  be  paid ;  an 
attendance  in  Court  with  records,  however,  is  made  only  at  the 
request  of  the  Judge.' 

Where  a  record  or  other  document,  in  the  custody  of  the  Record 
and  Writ  Clerks,  is  required  to  be  produced  out  of  the  Court  of 
Chancery  or  its  offices,  an  order  authorizing  such  production  must . 
be  obtained,  on  motion  of  course,  or  on  petition  of  course  at  the 
Rolls,  supported  by  an  affidavit  to  the  effect  that  such  production 
is  necessary  as  evidence ;  *  but,  as  a  rule,  no  such  order  will  be 
made  for  production  of  original  documents,  if  certified  or  exam- 
ined copies  will  answer  the  purpose.^  No  suhpmna  need  be  issued ; 
but  the  officer  will  attend,  on  the  order,  and  a  memorandum  be- 
speaking his  attendance,  being  left  with  him,  and  on  the  office  fees, 
and  his  reasonable  expenses  (if  any)  being  paid.' 

With  respect  to  the  production  ■  of  proceedings  in  Chancery, 
upon  trials  in  Common  Law  Courts,  it  may  here  be  observed,  that 
there  is  a  difference  between  criminal  and  civil  cases :  in  the 
former,  it  is  necessary  that  the  original  record  should  be  pro- 
cured ;  in  the  latter,  a  copy  signed  and  certified  by  the  officer  to 
whose  custody  the  original  is  intrusted,'  or  proved  by  the  person 
putting  it  in  to  have  been  examined  with  the  original  record,  is 


proof.    16  &  17  Vic.  c.  70,  §  100 ;  and  see 
lb.  §  101  i  and  25  &  26  Vic.  c.  86,  §  29. 

1  Attorney-General  v.  Milward,  vM  mp. 

2  Ord.  I.  42. 

s  Braithwaite's  Pr.  512.  A  fee  of  10s., 
in  fee  fund  stamps,  is  payable  upon  every 
application  for  the  officer's  attendance  in 
a  Court  of  Equity,  and  for  his  attendance, 
per  diem.  Regul.  to  Ord.  Sched.  4.  For 
form  of  memorandum  bespeaking  the  at- 
tendance, see  Vol.  in. 

*  Braithwaite's  Pr.  514;  Gresley,  192. 
For  forms  of  motion  paper,  petition,  and 
affidavit,  see  Vol.  III. 

5  Braithwaite's  Pr.  514;  Attorney-Gen- 
eral II.  Ray,  6  Beav.  335 ;  Anon.,  13  Beav. 
420 ;  Biddulph  «.  Lord  Camoys,  19  Beav. 
467. 

6  Braithwaite's  Pr.  513,  514.  A  fee  of 
ll.  is  payable  on  every  application  for  the 
officer's  attendance  in  Courts  of  Law,  per 


Mem,  and  for  his  attendance,  besides  his 
reasonable  expenses.  Reg.  to  Ord.  Sched. 
4.  These  expenses  are:  one  guinea  per 
day,  and  travelling  expenses  (first  class), 
if  the  attendance  is  in  the  country ;  and 
half  a  guinea  per  day,  without  travelling 
expenses,  if  the  attendance  is  in  a  Conrt  of 
Law  in  London  or  Middlesex.  Braith- 
waite's Pr.  513,  514.  The  office  fees  are 
paid  in  stamps ;  the  officer's  fees  are  paid 
to  him  in  money:  ibid.;  and  he  may  re- 
quire the  solicitor  or  party  desiring  his 
attendance  to  deposit  with  him  a  sufficient 
sum  to  cover  his  just  fees,  charges,  and 
expenses,  and  undertake  to  pay  any  further 
fees,  &c.,  not  fully  answered  thereby.  Ord. 
1. 43.  For  form  of  memorandum  bespeak- 
ing attendance,  see  Vol.  III. 

'  14  &  15  Vic.  c.  99,  §  14;   Reeve  ». 
Hodson,  10  Hare  Ap.  19 ;  ante,  p.  865. 
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sufficient;^  and  for   this  reason,   an    application  for  production  C. XXII. §5. 

of  the  original  depositions,  at  the  trial  of  a  civil  action,  was   ' y 

refused.'' 

The  documents  which  have  heen  before  enumerated  as  requiring  Deeds,  &c., 
no  evidence  to  prove  them,  are  all,  either  in  a  greater  or  less  old.ifbronght 
degree,  public  documents.  Private  documents  which  are  thirty  oustod™^^' 
years  old  from  the  time  of  their  date,  also  prove  themselves.' 
This  rule  applies,  generally,  to  deeds  concerning  lands,  and  to 
bonds,  receipts,  letters,  and  all  other  writings:  the  execution  of 
which  need  not  be  proved,  provided  they  have  been  so  acted  upon, 
or  brought  from  such  a  place,  as  to  afford  a  reasonable  presump- 
tion that  they  were  honestly  and  fairly  obtained  and  preserved  for 
use,  and  are  free  from  suspicion  «f  dishonesty.^  Lord  Chief  Baron 
Gilbert,  however,  upon  this  point,  says,  that  "  if  possession  hath 
not  gone  along  with  a  deed,  some  account  ought  to  be  given  of 
the  deed ;  because  the  presumption  fails  where  there  is  no  posses- 
sion ; "  ^  and  he  adds  a  caution,  that  "  if  there  is  any  blemish  in  an 
ancient  deed,  it  ought  to  be  regularly  proved ;  or  where  it  imports 
a  fraud :  as,  where  a  man  conveys  a  reversion  to  one,  and  after- 
wards conveys  it  to  another."  ° 

The  rule  of  computing  the  thirty  years  from  the  date  of  a  deed,  Kule  applica- 
is  equally  applicable  to  a  will.''     Some  doubt  appears  formerly  ' 

to  have  been  entertained  on  this  point,  on  the  ground  that  deeds 
take  effect  from  their  execution,  but  wills  from  the  death  of  the 
testator.'  In  JRancliff  v.  Parkins,^  Lord  Eldon  observes,  that, 
in  a  Court  of  Law,  "  a  will  thirty  years  old,  if  the  possession  has 
gone  under  it,  and  sometimes  without  the  possession,  but  always 
with  possession,  if  the  signing  is  sufficiently  recorded,  proves 
itself.  But  if  the  signing  is  not  sufficiently  recorded,  it  would 
be  a  question  whether  the  age  proves  its  validity;  and  then, 
possession  under  the  will,  and   claiming   and   dealing  with   the 

1  2  Phil,  on   Evid.  208,  209;    Taylor,  §§21,  570;  Jackson  ».  Blanshan,  3  John. 
§§  1379, 1382-1384.  292 ;    Winn  v.  Patterson,  9  Peters,  674, 

2  Attorney-General  v.  Bay,  6  Beav.  335 ;  675 ;  Bennet  v.  Eunyon,  4  Dana,  422,  424 ; 
see  3  Hare  335.  Cook  d.  Torton,  6  Dana,  110 ;  Thurston  v. 

8  2  Phil!  on  Evid.  245 ;  Taylor,  §§  74,  Masterton,  9  Dana,  233 ;  Hinde  «.  Vattier, 

75  1  M'Lean,  116;  Northop  v.   Wright,  24 

4  2  Phil,  on  Evid.  246;  Taylor,  §  75;  Wend.  221;  1  Phil.  Ev.  (Cowen  &  Hill's 

see  also,  as  to  letters,  Fenwick  v-  Reed,  6  ed.  1839)  478. 

Mad.  7.  8;  Attorney-General  v.  Stephens,  «  Gilb.  on  Evid.  89;   and  see  Taylor, 

6  De  G.,  M.  &  G.  ill;  2  Jur.  N.  S.  51.  §  74;  1  Phil.  Ev.  (Cowen&  Hill's  ed.  1839) 

6  Gilb    on  Evid.  89;   and  see  Taylor,  478,  note  906,  in3  jJ.  1317, 1318;  1  Greenl. 

SS  74  599. 600;  Greslev  Eq.  Ev.  (Am.  ed.)  Ev.  §  21,  570;  Gresley  Eq.  Ev.  (Am.  ed.) 

124, 125;  1  Phil.  Ev.('Cowen  &  Hill's  ed.  124,125. 

1839)  477  note  903,  in  2  ib.  1310  et  seq.,  '  Man  v.  Rioketts,  7  Beav.  93,  101; 
and  cases  cited;  1  Greenl.  Ev.  §§  21,  570,    '  Orange  v.  Pickford   4  Jur   N.  S.  649  V. 

and  cases  cited;   M'Kenire  v.  Eraser,   9  C.  K.;  Doe  ».  Bnrdett,  4  Ad.&El.  1;  D09 

Sumner's  Ves.  6,  note  (a).    Itisnotneo-  0.  WoUey,  8  B.  &  C.  22.                    ^ 

essaryto  call  the  subscribing  witnesses,  s  2  Phil,  on  Evid.   246;    M'Kenire  v. 

thoueh  they  be  living.    Jackson «.  Christ-  Eraser,  9  Ves.  5. 

man,  4  Wend.  277,  282,  283;  Fetherly  v.  »  6  Dow,  202. 
Waggoner,  11  Wend.  603;  1  Greenl.  Ev. 
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but  not  to 
seals  of 
corporations. 


C.  XXII.  §  6.  property  as  if  it  had  passed  under  the  will,  would  be  cogent 
evidence  to  prove  the  due  signing  of  the  wUl,  though  it  should 
not  be  recorded."  ^ 

It  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corpo- 
ration is  within  the  rule  as  to  thirty  years ;  and  in  Hex  v.  TM 
Inhabitants  of  Barthwick^  Lord  Tenterden  said,  "  that  it  might 
be  argued  that  it  was  not  within  the  principle  of  the  rule :  because, 
although  the  witnesses  to  a  private  deed,  or  persons  acquainted 
with  a  private  seal,  may  be  supposed  to  be  dead,  or  not  capable  of 
being  accounted  for,  after  such  a  lapse  of  time,  yet  the  seals  of 
Courts  and  of  corporations,  being  of  a  permanent  character,  may 
be  proved  by  persons  at  any  distance  of  time  from  the  date  of  the 
instrument  to  which  they  are  affixed."  ° 


Sbctiom'  VI. —  Documentary  Evidence  which  does  not  prove  itself. 


Proof  of  doc- 
uments, gen- 
erally the 
same  as  at 
Law. 


Rules  in 

Equity  with 
respect  to 
wills  of  real 
estate : 


Having  pointed  out  the  species  of  documentary  proofs  which 
may  be  used  in  Courts  of  Equity,  without  the  aid  of  any  other 
evidence  to  authenticate  them,  or  which,  in  other  words,  "  prove 
themselves:"  the  next  subject  for  consideration  is  the  nature  of 
the  proofs  requisite,  to  enable  a  party  to  make  use  of  documents 
which  do  not  come  under  the  same  description.  The  rules  upon 
this  subject  are,  in  general,  the  same  in  Equity  as  at  Common  Law; 
and  will  be  found  more  fully  set  forth  in  any  Treatise  upon  the  Law 
of  Evidence.* 

With  respect  to  the  cases  in  which  different  rules  prevail  in 
Courts  of  Equity,  from  those  which  are  adopted  at  Law,  the  most 
important  are  those  of  wills  devising  real  estates.'  At  Law,  it  is 
sufficient  to  examine  one  witness  to  prove  a  will,  if  he  can  prove 


1  1  Phil.  Ev.  (Cowen&  Hill's  ed.  1839) 
503 ;  1  Greenl.  Ev.  §  21,  and  cases  in  notes, 
§  670,  and  note ;  Jackson  v.  Blanshan,  3 
John.  392 ;  Doe  «.  Deakin,  3  C.  &  P.  402 ; 
Doe  V.  Wolley,  8  B.  &  C.  22. 

2  2  B.  &  Ad.  648. 

8  2  Phil,  on  Evid.  247;  Taylor,  §  74;  1 
Greenl.  Ev.  §  570. 

*  2  Phil,  on  Evid.  242  et  seq. ;  Tavlor, 
§§  1368^1472,  1660-1679;  Best,  §§  245- 
250 ;  Gresley,  173  et  seq. 

6  The  Courts  of  Probate  in  Massachu- 
setts have  complete  jurisdiction  over  the 
probate  of  wills,  of  both  real  and  personal 
estate,  and  their  decrees  are  conclusive 
upon  all  parties,  and  not  re-examinable  in 
ftny  other  Court.  Tompkins  v.  Tompkins, 
1  Story,  547;  see  Osgood  v.  Breed,  12 
Mass.  625,  638,  634;  Laughton  v.  Atkins, 
1  Pick.  636,  547,  648,  549.  So  in  Connect 
iout.      Bush    V,  Sheldon,  1    Day,    170; 


Brown  v.  Lannan,  1  Conn.  476.  So  in 
Rhode  Island.  Tompkins  v.  Tompkins,  1 
Story,  547.  So  in  New  Hampshire.  Pop- 
lin 11.  Hawke,  8  N.  H.  124.  So  in  Ohio. 
Bailey  v.  Bailey,  8  Ohio,  239.  See  as  to 
Kentucky,  Robertson  v.  Barbour,  6  Monr. 
627;  Case  of  Wells's  Will,  5  Litt.  273.  In 
North  Carolina,  said  to  be  primd  facie  evi- 
dence. Stanley  v.  Kean,  Taylor,  73.  Illi- 
nois, see  Robertson  v.  Barbour,  6  Monr. 
6  27,  528.  Alabama,  see  Tarver  v.  Tarver, 
9  Peters,  174.    It  is  not  necessary  in  Vir- 

ginia  that  a  will  should  be  proved  in  a 
ourt  of  Probate  in  order  to  give  it  valid- 
ity as  a  will  at  Law.  Bogwell  v.  Elliot,  2 
Rand.  196.  As  to  New  York,  see  Dubois 
V.  Dubois,  6  Co  wen,  494;  2  Rev.  St.  57, 
§  7,  ib.  58,  §  15  j  see  further  on  this  sub- 
ject, 1  Jarman  on  Wills  (Perkins's  ed. ), 
23,  note  (2),  and  cases  cited. 
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the  due  execution  of  it,  unless  it  is  impeached  ;  i  but,  in  Equity,  in 
order  to  establish  the  will  against  the  heir,  all  the  witnesses  must 
be  examined.^ 

This  rule,  although  general,  admits  of  necessary  exceptions,  and 
perhaps  does  not  apply  where  the  will  is  not  wholly,  but  only 
partially,  in  question.^  The  rule  also  does  not  apply,  in  cases 
where  one  of  the  witnesses  is  dead,  or  is  abroad  :<  in  which  cases, 
proof  of  his  handwriting  has  been  held  sufficient.^  It  seems,  how- 
ever, that  in  such  a  case,  the  more  regular  course  is  not  to  declare 
the  will  proved,  but  to  enter  the  evidence  of  the  witnesses  as  read, 
and  then  to  direct  the  trusts  of  the  will  to  be  carried  into  execu- 
tion.'' Where  a  witness  has  become  insane,'  or  has  not  been  heard 
of  for  many  years,  and  cannot*  be  found,  his  evidence  has  been 
dispensed  with.'  It  is  also  necessary,  in  Equity,  where  the  object 
of  the  suit  is  to  establish  a  will  against  the  heir,  to  prove  the 
sanity  of  the  testator.' 

We  have  seen  before,i°  that  in  some  cases,  where  the  proof  of  a 
will  is  defective,  leave  will  be  given  to  supply  the  defect  at  the 
hearing;"  and  we  have  also  seen,  that  it  is  the  common  practice 
of  the  Court  to  carry  the  trusts  of  a  will  into  execution,  without 
declaring  the  will  well  proved.^^    Where  the  heir  admits  the  will. 


0.  XXII.  §  6. 

where  suit  13 
to  establish 
it; 

exceptions. 


Proof  of 
sanity. 


Course, 
where  proof 
is  defective. 


Admission  of 
will  by  heir. 


1  Seton,  227,  citing  Peake's  Evid. 
401;  2  Greenl.  Ev.  §  694;  Jackson  v.  [.a 
Grange,  19  John.  386;  Dan  v.  Brown,  4 
Cowen,  483;  Jackson  v.  Betts,  6  Cowen, 
377;  Turnipseed  v.  Hawkins,  1  M'Cord, 
272.  In  Pennsylvania,  two  witnesses  are 
required  in  proof  of  every  testamentary 
writing,  whether  in  the  general  probate, 
before  the  Register  of  Wills,  or  upbn  the 
trial  of  an  issue  at  Common  Law ;  and  each 
witness  must  separately  depose  to  all  the 
facts  necessarj'  to  complete  the  chain  of 
evidence,  so  that  no  link  may  depend  upon 
the  credibility  of  but  one.  Lewis  v.  Maris, 
1  Dall.  278;  Hock  ».  Hock,  4  Serg.  &  R. 
47.  And  if  there  are  three  witnesses,  and 
the  proof  is  fully  made  by  two  only,  it  is 
enough  without  culling  the  third.  Jaclisou 
V.  Vandyke,  1  Cox,  28;  Fox  v.  Evans,  3 
Yeates,  606.  But  if  one  or  both  witnesses 
are  dead,  the  will  may  be  proved  by  the 
usual  secondarj'  evidence.  Miller  v, 
Caruthers,  1  Serg.  &  R.  205. 

2  Bootle  V.  Blundell,  19  Ves.  505;  G. 
Coop.  136,  137;  see  also  Ogle  v.  Cook,  1 
Ves.  S.  177;  Town.shend  v.  Ives,  1  Wils. 
216;  Bullen  «  Michel,  2  Pri.  491;  2 
Greenl.  Ev.  §  694,  and  note.  Any  person 
interested  in  the  estate  of  the  testator,  may 
insist  upon  the  production  of  all  the  sub- 
scribing witnes.ies  to  a  will,  at  the  probate 
thereof,  if  they  are  living,  and  subject  to 
the  process  of  the  Court.  Chase  v.  Lin- 
coln, 3  Mass.  236.  If  it  be  impossible  to 
procure  any  one  of  the  witnesse.=,  or  he 
has  become  incompetent,  the  Court  will 
proceed  without  him  ex  necessitate  rei,  and 


resort  to  the  next  best  evidence  of  which 
the  case  will  admit.  Ibid. ;  Sears  v.  Bel- 
lingham,  12  Mass.  358;  Brown  v.  Wood, 
17  Mass.  68;  see  Swift  v.  Wjlev,  1  B. 
Monr.  116;  Brown  v.  Chambers,  "Hayes, 
Exch.  597;  Powell  v.  Cleaver,  2  Bro. 
C.  C.  (Perkins's  ed.)  504,  note  (6);  Lord 
Carrington  v.  Payne,  6  Sumner's  Ves.  404, 
Perkins's  note  (a),  and  cases  cited. 

8  Per  Lord  Eldon,  in  Bootle  v.  Blundell, 
ubi  sup. 

*  Ibid. 

5  Lord  Carrington  «.  Payne,  5  Ves.  404, 
411;  see  also  Billing  v.  Brooksbank,  cited 
19  Ves.  605;  Fitzherbert  v.  Fitzlierbert  4 
Bro.  C.  C.  231;  and  Grayson  v.  Atkinson, 
2  Ves.  S.  454,  where  it  was  held,  that  a 
commission  should  have  been  sent  to 
examine  the  witness  abroad;  but  the 
rule  in  Lord  Carrington  v,  Payne  seems  to 
be  the  one  now  acted  upon.     Seton,  227. 

6  Hare  v.  Hare,  6  Beav.  629,  630;  7  Jur. 
336. 

'  Bernett  v.  Taylor,  9  Ves.  381. 

8  James  v.  Parnell,  T.  &  R.  417;  M'Ken- 
ire  V.  Fraser,  9  Ves.  6. 

9  Harris  v.  Ingledew,  3  P.  Wms.  93; 
Wallis  V.  Hodgeson,  2  Atk.  66;  Seton, 
228 

11  Ante,  p.  858. 

11  Chichester  v.  Chichester,  24  Beav.  289, 
where  the  will  was  allowed  to  be  proved 
viva  voce  at  the  hearing;  see,  however,  Se- 
ton, 228,  and  Smith  v.  Blackman,  ante, 
p.  794,  n.  ()•). 

12  See  ante,  p.  232;  Ord.  VU.  1;  Seton, 
228;    Binfleld  v.  Lambert,   1  Dick.  337; 
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the  Court  will  establish  itj  without  declaring  it  well  proved ;  ^  but 
the  admission  of  a  will  in  the  separate  answer  of  a  married  wo- 
man, who  was  the  heiress-at-law,  has  been  held  insufficient  to 
enable  the  Court  to  declare  the  will  established.^ 

The  Court  of  Chancery  will  establish  a  AviU  made  and  proved  in 
the  colonies,  on  the  production  of  a  duly  authenticated  copy  of  it : 
provided  the  due  execution  and  attestation  of  the  original  are 
proved  by  the  attesting  witnesses.' 

The  rule  that,  where  a  wUl  is  to  be  established  against  an  heir, 
it  must  be  proved  by  all  the  witnesses,  or  by  producing  evidence 
of  their  death  and  handwriting,  does  not -apply  when  proof  of  the 
will  is  requu-ed  for  other  purposes :  in  such  cases,  one  witness  to 
prove  it  is  sufficient.* . 

The  rule,  that  all  the  witnesses  must  be  examined,  extends  also 
to  the  trial  of  an  issue  devisavit  vel  non  before  a  jury.°  In 
Tatham  v.  Wright,^  however,  where  the  bill  was  not  filed  by  the 
devisee  to  establish  the  will,  but  by  the  heir  to  set  it  aside,  the 
defendant  called  one  witness,  and  produced  the  other  two,  offering 
them  to  the  plaintiff  to  call  and  examine  them,  which  he  declined, 
not  wishing  to  make  them  his  own  witnesses  :  upon  a  motion  for  a 
new  trial,  the  cause  was  held  to  have  been  sufficiently  tried.' 

Formerly,  whenever  the  heir-at-law  was  a  party  to  the  suit,  he 
was  entitled,  as  a  general  rule,  to  an  issue  devisavit  vel  non ; '  but 
under  the  present  practice,  the  Court  of  Chancery  has  power,'  and 
it  would  seem  is  bound,"  to  determine  the  question  itself,  either 
with  or  without  a  jury,  as  it  may  thiuk  fit :  ■'^  though  it  may  direct 
the  question  to  be  tried  at  the  assizes,  or  at  a  sitting  in  London  or 
Middlesex,  where  It  appears  to  the  Court  that  the  question  may  be 
more  conveniently  so  tried.^^ 

With  respect  to  wills  of  copyhold  estates,  it  seems  that  it  is  not 
the  practice  to  establish  them  against  the  heir-at-law ;  but  what 


Bird  ».  Butler,  ii.  n. ;  Fitzherbert  v.  Fitz- 
herbert,  4  Bro  C.  C.  231  ;■  Wood  v.  Stane, 
8  Pri.  613;  Boyse  v.  Kossborongh,  Kay, 
71;  3  De  G.,  M.  &  G.  817;  18  Jur,  205; 
S.  C.  mym,  Colclough  v.  Boyse,  6  H.  L.  Ca. 
1;  3  Jur.  N.  S.  373. 

1  Seton,  228.  For  form  of  decree  in 
case,  see  ih.  224,  No.  2. 

2  Brown  v.  Hay  ward,  1  Hare,  432;  ante, 
pp.  184,  185. 

«  Band  v.  Maomahon,  12  Sim.  653;  6 
Jur.  460. 

*  Concannon  v.  Cruise,  2  Moll.  332. 

5  Pemberton  v.  Pemberton,  11  Ves.  53 ; 
Bootle  V.  Blundell,  19  Ves.  605 ;  6.  Coop. 
187. 

«  2  p.  &  M.  1, 17. 

'  GresIeyEq.  Ev.  (Am.  ed.)  123,124; 
2  Greenl.  Ev.  §  693. 

8  Seeijos*,  Chap.  XXVII.  §  1,  Triah  of 


Questions  of  Fact;  and  see  Man  ».  Ricketts, 
7  Beav.  93,  102;  8  Jur.  159;  S.  C.  mm. 
Ricketts  v.  Turquand,  1  H.  L.  Ca.  472. 

9  21  &  22  Vic.  0.  27,  §§  3,  4;  and  see 
Ord.  XLI.  26  52;  and/)0«(,  Chap.  XXVII. 
§  1,  Trials  of  Questions  of  Fact. 

1»  25  &  26  Vic.  c.  42,  §  1;  post,  Chap. 
XXVII.  §  1,  Triak  of  Questions  of  Fact ; 
Baylis  v.  Watkins,  8  Jur.  N.  S.  1165, 
L.  J  J. ;  Egmont  «.  Darell,  1  H.  &  M.  663 ; 
Eaden  «.  Firth,  j6.  573 ;  Young  v.  Femie, 
1  De  G.,  J.  &  Sm.  363;  10  Jur.  N.  S.  58;  Be 
Catholic  Publishing  Company,  10  Jur.  N. 
S.  192,  M.  R.;  Williams  v.  Williams,  12 
W.  R.  140  M.  R.;  33  Beav.  306;  and  see 
Curlewis  v.  Carter,  9  Jur.  N.  S.  1148;  12 
W.  R.  97,  V.  C.  S. 

11  21  &22  Vic.  0.  27,  §  5;  and  25  &  26 
Vic.  c.  42,  §  3. 

12  25  &  26  Vic.  42,  §  2. 
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will  be  a  sufficient  proof  to  induce  the  Court  to  act  upon  them,  when  C.  xxn.  §  6. 

their  validity  is  not  admitted  by  the  heir-at-law,  does  not  seem   ■ , ^ 

quite  clear.' 

The  Ecclesiastical  Courts  had  no  jurisdiction  to  determine  the  Court  of 
vaUdity  of  wills  of  real  estate;  and  the  production  of  probate  was,  1616™!!!?" 
therefore,  no  evidence  of  the  validity  of  the  will  as  to  real  estate.^  validity  of 
But  the  Court  of  Probate  has  such  jurisdiction  conferred  upon        "  "'^^  ^' 
it ;  °  and  when  probate  of  a  wUl,  not  confined  to  personalty,  has  Effect  of  pro- 
been  granted  in  solemn  form,  the  probate  is  conclusive  evidence,  emn  Ibrm  "as 
in  all  Courts,  of  the  validity  of  the  will  as  to  real,  as  well  as  to  *"  realty. 
personal  estate.*     And  when  the  will  is  not  proved  in  solemn  Effect  of 
form,  if  ten  days'  notice  of  the  intention  to  read  the  probate  of  other^cases 
the  will,  or  copy  thereof,  stamped  with  any  seal  of  the  Court  of  "f  intention 
Probate,^  as  evidence,  is  given,  it  will  be   conclusive   evidence 
against  the  person   to  whom  notice  is   given:    unless   such  per- 
son, within   four  days  after  .  receiving   such  notice,  gives  notice 
that  he  disputes  the  validity  of  the  devise.^    The  consequence  Establishing 
of  the  above-mentioned  alterations  in  the  law  is,  that  the  practice  chancery  is 
of  establishing  a  vnll  in  Chancery  is  of  comparatively  rare  oc-  "^"^  ™'^^- 
currence. 

Where  an  original  will  is  required  to  be  produced  in  the  Court  Production  of 
of  Chancery,  the  attendance  with  it  of  the  proper  officer,  in  whose  2"|.'°^Jj^^d. 
custody  it  is  deposited,'  may  be  procured,  as  in  the  other  cases 
where  the  production  of  an  original  record,  or  instrument  in  the 
nature  of  a  record,  is  required.  Formerly,  however,  the  practice 
was  for  the  Court  to  make  an  order  upon  the  officer  of  the  Eccle- 
siastical Court  to  dehver  the  original  will  to  the  soUcitor  La  the 
cause,  upon  his  giving  security  (to  be  approved  by  the  Judge  of 
that  Court)  to  return  it  safe  and  undefaced  within  a  particular 

1  Archer  v.  Slater,  10  Sim.  624;  11  Sim.  W.  R.  21,  Q.  B.    Office  copies  of  wills  are 

607-  Jervoise  v.  Dulse  of  Northumberland,  not  collated  with  the  original,  unless  spe- 

1  J.'  &  W.  670.  cially  required;  every  copy  so  required  to 

^Taylor  on  Evid.  1565,  A.  be  examined  will  be  certified  under  the 

8  20'&  21  Vic.  c.  77,  §§  61-65;  Dodd  &  hand  of  one  of  the  principal  Kegistrars  to 

Brooke  595,  641;  see  also  21  &  22  Vic.  be  an  examined  copy;  and  the  seal  of  the 

c  95     As  to  wills  of  personal  estate,  the  Court  is  not  to  be  affixed  to  an  office  copy 

Court  of  Chancery  has  looked  at  the  orig-  unless    the  same  has  been  so  certified, 

inal    for  the  purpose  of   determining  the  Court  of  Probate  Rules,  30  July,  1862, 

construction,  irPhiUips  v.  Chamberfaine,  rr     80,  81 ;   Dodd  &  Brooke,  1076.     An 

4  Ves    57-  Compton  v.  Bloxham,  2  Coll.  office  copy  not  so  certified  and  sealed  is 

201    204;  bppenheim  v.  Martin,  9  Hare,  not,   therefore,  usually  received   in    evi- 

RoJ'  n  ■  kanninff  v.  Pursell,  7  De  G.,  M.  &  dence.    An  extra  fee  of  Is.  U.  is  charged 

G  ^5    see   howfver,  Gann'«.   Gregory,  3  for  a  certified  office  copy ;  andsee20&21 

5e  g'   M   &  G  777,'780;  18  Jur.  1063.'  Vic.  c.   77,  §  69.      For  forms   of  notice, 

4  20  &  21  Vic:  c.  77,  §  62.   As  to  the  ad-  under  section  64,  see  Vol.  III.  , 

vantage  of  proving  a  will  in  solemn  form,  '  Ksvhpamo.  dmes  tecum  will  be  issued 

TDldd  &'Broofe   641,  „.  („);  and  for  l^^l^-  P-P9-    "^.Xr^irXt' Z' 

*'l  PtT  tamp  i     only  required  for  the  fees  pay'able  ^o.the  officer  of  the  Cqurt  of 

Rinnnn  «  Pripst  3  F  &  F.  644.  Probatc  attendmg  with  the  will,  see  Court 

"T20  &  2rVio  c.  77  '§  64    fee  banby  ..  of  Probate  Rules,  30  July,  1862;  Dodd  & 

Poole   fo  W.  E   615  '  V.  C.  S.;    Barra-  Brooke,  1151,  1230;    8  Jur.  N.  S.  Pt.  2, 

olough"  fteenaugh    1  W.  N.  319;   15  392,  397. 
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time.''  In  Fauquier  v.  Tyntef  Lord  Eldon  seemed  at  a  loss 
to  account  for  this  deviation  from  the  ordinary  course,  which  he 
thought  might  be  inoperative  if  the  officer  of  the  Ecclesiastical 
Court  refused  to  obey  the  order ;  and  he  declined  to  extend  it  to 
any  other  case  than  that  of  a  will. 

There  are  several  cases  in  which  a  Court  of  Equity  has  estab- 
lished a  wiU,  without  the  production  of  the  original,  where  the 
fact  of  the  wUl  having  been  proved  and  retained  abroad,  or  other 
circumstances,'  have  rendered  it  impossible  to  bring  the  original 
before  the  Court ;  *  but  it  seems  that,  in  such  cases,  strict  proof  of 
the  execution  and  attestation  must  be  given,  unless  they  are 
admitted,  or  unless  the  wOl  is  old  enough  to  prove  itself.^  The 
contents  of  the  will  must  be  proved  to  the  satisfaction  of  the 
Court ;°  and,  in  the  absence  of  the  original,  there  are  various 
means  of  secondary  evidence  appUcable  for  this  purpose.  In 
PvUan  V.  Mawlins^  sufficient  secondary  evidence  was  given,  by 
means  of  a  copy  admitted  to  probate  in  this  country,  certified  by 
the  Registrar  of  the  place  where  the  original  was  deposited. 

Secondary  evidence  of  the  contents  of  written  documents  is 
admitted,  both  at  Law  and  in  Equity,  when  the  party  has  not  the 
means  of  producing  them,  because  they  are  either  lost  or  destroyed, 
or  in  the  possession  or  power  of  the  adverse  party.  At  Law, 
where  it  is  not  known  till  the  time  of  trial  what  evidence  will  be 
ofiered  on  either  side,  a  party,  in  order  to  entitle  himself  to  give 
secondary  evidence  of  the  contents  of  a  written  document,  on  the 
ground  of  its  being  in  the  possession  of  his  adversary,  ought  to 
give  him  notice  to  produce  it :  for  otherwise,  non  constat  that  the 
best  evidence  might  not  be  had.'  But  even  at  Law,  when,  from 
the  nature  of  the  proceeding,  the  party  must  know  that  the  con- 
tents of  a  written  instrument  in  his  possession  will  come  into 
question,  it  is  not  necessary  to  give  any  notice  for  its  production ; 
and,  therefore,  in  an  action  of  trover  for  a  deed,'  or  upon  an  in- 
dictment for  stealing  a  bill  of  exchange,"  it  has  been  held,  that, 
without  previous  notice,  parol  evidence  may  be   given   of  the 


1  Morse  v.  Roach,  2  Strange,  961;  1 
Dick.  65 ;  Frederick  v.  Aynscombe,  1  Atk. 
627;  Peirce  v.  Watkin,  2  Dick.  485;  Lake 
V.  Caustield,  3  Bro.  C.  0.  263 ;  Forder  v. 

Wade,  4  Bro.  C.  C.  476;  Hodson  ®. , 

6Ves.   135;    Pord  ».  ,  ib.   802;    sea 

also  Seton,  226;  and  for  forms  of  orders, 
see  2  Van  Hey.  361,  362. 

2  7  Ves.  292;  and  see  6  Ves.  135;  ib. 
802. 

8  Ellis  V.  Medlicott,  cited  4  Beav.  144. 

*  A  codicil  destroyed  without  the  testa- 
tor's consent  was  established  in  Clark  v. 
Wright,  3  Pick.  67  (2d  ed.),  69,  note  (1), 
and  cases  cited. 


6  Rand  v.  Macmahon,  12  Sim.  653,  666; 
6  Jur.  460. 

6  The  evidence  of  the  entire  contents  of 
the  will  must,  in  such  cases,  be  most  clear 
and  satisfactory.  Davis  ».  Sigourney,  8 
Met.  487;  Durfee  ®.  Durfee,  8  Met.  490, 
note ;   Hiible  v.  Clark,  1  Hagg.  Eccl.  116. 

'  4  Beav.  142,  where  the  cases  are  col- 
lected. 

8  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839) 
439  et  seq. ;  3  ib.  1182,  note,  834,  and 
cases  cited;  1  Greenl.  Ev.  §  660. 

»  How  V.  Hall,  14  East,  274. 
^^  Aickles's  case,  1  Leach,  294. 
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contents  of  the  instrument  which  is  the  foundation  of  the  pro-  c.  XXII.  §  6. 
ceeding.^  ,_ 

The  same  exception  to  the  general  rule  appears  to  be  equally  practice  _ 
applicable  in  Courts  of  Equity :  for  there  it  is  held,  that  when,  Equity, where 
either  from  the  pleadings  or  depositions,  a  party  is  apprised  that  appnsed  of 
it  is  the  intention  of  the  opposite  party  to  make  use  of  secondary  ^^  j.ovTtiS' 
evidence  of  the  contents  of  a  document  in  his  possession,  such  contents. 
secondary  evidence  may  be  used  at  the  hearing,  without  serving 
the  party  in  whose  possession  it  is  with  notice  to  produce  it.^ 
This  point  was  much  considered  by  Sir  WilUam  Grant  M.  R.  in 
Wbx}d  V.  /Strickland,^  where  a  witness,  who  had  been  examined  on 
the  part  of  the  defendant,  deposed  to  the  contents  of  a  certain 
letter  which  had  been  written*  by  the  plaiatiff  to  the  witness, 
which  the  witness  stated  that  he  had  himself  subsequently  re- 
turned to  the  plaintiff,  who  immediately  threw  it  into  the  fire  and 
destroyed  it.  At  the  hearing,  an  objection  was  taken,  on  the  part 
of  the  plaintiff,  to  the  admissibility  of  this  evidence,  on  the  ground 
that  there  was  no  proof  of  the  letter  being  lost  or  destroyed,  nor 
of  any  notice  given  to  the  plaintiff  to  produce  it ;  but  the  objection 
was  overruled  by  the  Master  of  the  Rolls,  on  the  ground  that  the 
plaintiff  must  have  seen,  by  the  depositions,  that  the  evidence 
of  the  case,  set  up  as  a  defence  to  the  bill,  consisted  of  certain 
written  communications  which  had  taken  place  on  the  subject  of 
the  suit,  and  that  it  was  impossible,  therefore,  that  he  could  have 
been  taken  by  surprise,  or  could  not  be  prepared  to  produce  any 
letter  that  might  be  in  his  possession.  It  is  right,  however,  to  state, 
that,  in  Hawkesworth  v.  Dewsnap,^  Sir  Lancelot  Shadwell  V.  C. 
came  to  a  decision  which  was  contrary  to  that  in  Wood  v.  Strick- 
land;  ^  and  that,  in  Stulz  v.  Stulz,^  he  referred  with  approbation 
to  his  own  decision  in  Hawkesworth  v.  Dewsnap :  though  he  ex- 
pressed himself  willing  to  have  the  point  again  argued,  in  order 
that  the  practice  might  be  settled.  The  point,  however,  was  not 
argued,  the  objection  having  been  waived. 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in  Production  of 

JParkhurst  v.    Lowten^  Lord  Eldon   appears   to  have  thought,  XT™ may 

that  when  a  defendant  admitted  a  deed  to  be  in  his  possession,  ^o°™J^t^e 

but  declined  to  produce  it,  on  the  ground  that  it  might  convict  crime. 

him  of  simony,  or  any  other  criminal  offence,  secondary  evidence 

of  its  contents  might  be  received. 

Where  written  documents  are  not  admitted,  and  do  not  prove  in  what  man- 
ner written 
documents 

1  See  Taylor  on  Evid.  §§  379,  379;  1  \  Cited  5  Sim.  460.  are  proved. 
r"    onl   "Fn   S  561                                                         ^  Mer.  4bl. 

2  SeelSesley  Eq.  Ev.  (Am.  ed.)  118.  6  5  Sim.  460 

8  2  Mer.  461, 465 ;  and  seeLynet).  Lock-  '  2  bwanst.  !.\6. 

wool,  2  Moll.  321;  Davison  «.  Kobinson, 
6  W.  K.  673,  L.  C. 
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themselves,  they  must  be  proved  by  the  same  evidence  as  at 
Law :  ^  the  evidence,  however,  being  taken  according  to  the  prac- 
tice of  the  Court  of  Chancery. 

Where  an  instrument,  to  the  validity. of  which  attestation  is  not 
requisite,  has  been  attested,  such  instrument  may  be  proved  by- 
admission,  or  otherwise,-  as  if  there  had  been  no  attesting  witness 
thereto ;  '■'  and  it  is  not  requisite  to  prove  it  by  the  attesting  wit- 
ness, except  in  the  case  of  ex  parte  appUcations :  on  which  the 
evidence  of  the  attesting  witness  will  still  be  required,'  unless  it 
can  be  shown  that  there  is  a  difficulty  in  procuring  it.* 

To  avoid  unnecessary  expense  in  the  proof  of  documents,  it  has 
been  enacted  that,  where  all  parties  to  a  suit  are  competent  to 
make  admissions,  any  party  may  call  on  any  other  party,  by  notice, 
to  admit  any  document  saving  all  just  exceptions ;  and  that,  in 
case  of  refusal  or  neglect  to  admit,  the  cost  of  proving  the  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause  may  be :  unless  the  Court  shall  certify  that 
the  refusal  to  admit  was  reasonable  ;  and  that  no  costs  of  proving 
any  document  shall  be  allowed,  unless  such  notice  be  given :  ex- 
cept in  cases  where  the  omission  to  give  the  notice  is",  in  the 
opinion  of  the  Taxing  Master,  a  saving  of  expense.^ 

Any  document  requiring  to  be  stamped  will  not  be  received  in 
evidence,  until  it  has  been .  stamped,^  except  for  a  collateral  pur- 
pose;'' and  upon  the  production  of  any  document  (except  such 
as  cannot  be  stamped  after  execution,  on  payment  of  the  duty  and  a 
penalty,'  as  evidence  at  the  trial  of  any  cause,  it  is  the  duty  of  the 
officer  of  the  Court,  whose  duty  it  is  to,  read  such  document,  to 
call  the  attention  of  the  Judge  to  any  omission  or  insufficiency  of 
the  stamp;  and  the  document,  if  unstamped,  or  not  sufficiently 
stuped,  will  not  be  received  in  evidence  until  the  whole,  or  the 
deficiency  of  the  stamp  duty,  and  the  penalty  required  by  statute, 
together  with  the  additional  penalty  of  one  pound,  has  been  paid ; 
and  thereupon  such  document  is  admissible  in  evidence,  saving  all 

lor,  §  70?  A.  Section  7  is,  in  terms,  gen- 
erally applicable,  and  has  been  so  acted 
upon ;  beton,  21 ;  it  is  framed  on  the  Com- 
mon Law  Procedure  Act,  1852  (15  &  16 
Vic-  c-  76),  §  117;  and  see  Common  Law 
Eules  of  H-  T-  1853,  r.  30;  17  Jur.  Ft-  2, 
9;  Taylor,  §  703.  For  the  cases  at  Law 
on  the  construction  to  be  put  on  §  117, 
and  the  practice  thereunder,  see  Taylor  on 
Evid.  §§  704-707;  Chitty's  Arch.  819-323; 
Chitty's  Forms,  140-145.  For  forms  of 
notice,  admission  thereunder,  and  affidavit 
of  service,  see  Vol.  III. 

6  Smith  V.  Henley,  1  Phil.  891,  396;  8 
Jur.  434. 

7  Blair  v.  Bromley,  11  Jur.  617,  L.  C, 
and  cases  there  cited. 

8  SeeSeton,  16. 


1  See  071(6,  p.  874,  and  note;  1  Greenl. 
Ev.  §  589  e(  seg.  and  note ;  Gresley  Eq.  Ev. 
(Am.  ed.)  118,  119  et  seq. 

2  17  &  18  Vic.  0.  125,  §  26 ;  see  Homer 
V.  Wallis,  11  Mass.  309. 

8  He  Reay,  1  Jur.  N.  S.  222;  3  W.  E. 
312,  V.  C.  K.;  Pedder  v.  Pedder,  cited 
Seton,  16. 

4  Jte  Dierdon,  10  Jur.  N.  S.  673;  12  W. 
E.  978,  V.  C.  W. ;  Jearnird  v.  Tracy,  11 
W.  E.  97,  V.  C.  K.  In  Jie  Hall,  9  W.  R. 
776,  V.  C.  K.,  where  no  solemnities  were 
required  for  the  execution  of  a  power,  a 
fund  was  directed  to  be  paid  out  of  Court, 
without  the  evidence  of  the  attesting  wit- 
ness ;  and  see  Tajdor,  §  1640- 

5  Ante,  p-  849;  21  &  22  Vic-  0-  27,  §  7; 
Ord-  XLI.  39,  and  Sohed-  N.  No.  6 ;  lay- 
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just  exceptions  on  other  grounds.i    No  new  trial  will  be  granted  C.  xxii.  §  r. 
by  reason  of  the  ruling  of  any  Judge  that  the  stamp  upon  any 
document  is  sufficient,  or  that  the  document  does  not  require  a 
stamp.2 

Section  yTI.—JProvinff  Exhibits  at  the  Hearing,  under  an  Order. 

Written  documents,  essential  to  the  justice  of  the  cause,  may 
in  certain  cases  be  proved  at  the  hearing  as  exhibits,  viva,  voce,  or 
by  affidavit.*  This  course  may  be  adopted,  where  the  cause  is 
heard  on  bill  and  answer,*  or  where  the  documents  have  not  been 
proved  before  the  evidence  in  the  cause  is  closed. 

Amongst  the  documents  which  may  be  thus  proved,  may  be 
classed:  "all  ancient  records* of  endowments  and  institutions, 
whether  they  are  oifered  to  be  proved  as  original  instruments,  or 
as  they  are  found  collected  and  recorded  in  register  books  of  great 
antiquity,  deposited  in  the  registries  of  the  archbishops  and  bishops. 


Proving 
exhibits  at 
the  hearing. 


What  ex- 
hibits may- 
be proved, 
viva  voce^ 
and  by 
affidavit: 


1  The  Stamp  Act,  1870  (33  &  34  Vic.  c. 
97),  §  16,  on  and  after  1  Jan.  1871.  The 
17  &  18  Vic.  0.  125,  §§  28,  29,  is  repealed 
on  and  from  that  date,  by  33  &  34  Vic.  c. 
99.  It  seems  there  is  no  officer  of  the 
Court,  strictly  answering  the  description 
in  §  16;  the  Registrar  clearly  does  not. 
Seton,  16.  The  practice  in  the  Court  of 
Chancery  is  to  direct  the  cause  to  stand 
over,  or  to  allow  it  to  proceed  on  the 
undertaking  of  the  solicitor  to  procure 
the  document  to  be  properly  stamped ;  see 
Seton,  16;  and  see  ante,  pp.  848,  849; 
Owen  V.  Thomas,  3  M.  &  K.  353;  Coles 
V.  Trecothiok,  9  Ves.,  234,239;  Carring- 
ton  V.  Pell,  2  De  G.  &  S.  512  ;  Browne  v. 
Savage,  5  Jur.  N.  S.  1020,  V.  C.  K. ;  see 
also  Nixon  v.  Albion  Marine  Insurance 
Company,  L.  R.  2  Exch.  338.  Receipts 
for  payments  not  duly  stamped,  and 
which  could  not  be  stamped  either  with 
or  without  a  penalty,  were  received  in 
evidence  by  consent,  in  Orange  v.  Pick- 
ford,  and  Thompson  v.  Webster,  cited 
Seton,  16. 

2  17  &  18  Vic.  0. 125,  §  31.  In  Carpen- 
ter V.  Snelling,  97  Mass.  452,  it  was  held 
that  the  provision  of  the  United  States 
Sts.  1866,  c.  184,  §  9,  that  no  instrument 
or  document  not  duly  stataped,  as  required 
by  the  internal  revenue  laws  of  the  United 
States,  shall  be  admitted  or  used  as  evi- 
dence in  any  Court  until  the  requisite 
stamps  shall  have  been  affixed  thereto, 
applies  only  to  the  Courts  of  the  United 
States.  Bigelow  0.  J.  in  this  case  said : 
"  We  entertain  grave  doubts  whether  it  is 
within  the  constitutional  authority  of  Con- 
gress to  enact  rules  regulating  the  com- 
petency of  evidence  on  the  trial  of  cases 
in  the  Courts  of  the  several  States  which 
shall  be  obligatory  upon  them."  See  also 
Lynch  «.  Morse,  97  Mass.  458  in  note; 
Disbrow  v.  Johnson,  3  C.  E.  Green  (N.  J.), 
36;  Davy  V.  Morgan,  56  Barb.  (N.  Y.) 
218. 

8  The  practice  of  proving  such  docu- 
ments by  affidavit  was  introduced  by  the 
VOL.  I.  66 


43d  Order  of  August,  1841;  Sand.  Ord. 
886;  3  Beav.  xxv.,  which  directed  that, 
"  In  oases  in  which  any  exhibit  may,  by 
the  present  practice  of  the  Court,  be 
proved  viva  voce  at  the  hearing  of  a  cause, 
the  same  may  be  proved  by  the  affidavit 
of  the  witness  who  would  be  competent  to 
prove  the  same  viva,  voce  at  the  hearing." 
This  order  is  not  included  in  the  Consol- 
idated Orders;  but  the  Prel.  Ord.  r.  5, 
which  preserves  any  established  practice 
originated  in,  or  sanctioned  by,  the  Orders 
thereby  abrogated,  would,  it  is  conceived, 
authorize  the  adoption  of  the  practice, 
where  necessary;  see  Seton,  14;  see  also 
13  &  14  Vic.  c.  35,  §  28 ;  and  orders  to 
prove  exhibits  viva  voce  or  by  affidavits 
are  frequently  made ;  for  recent  instances, 
see  Jegon  v.  Vivian,  M.  R.,  17  Dec,  1869, 
Rolls'  Lib.;  Feltham  ®.  Turner,  M.  R., 
2  July,  1870,  Rolls'  Lib.  Com-ts  of  Chan- 
cery have  always  had  the  power  to  ex- 
amine witnesses  viva  voce,  for  the  purpose 
of  proving  certain  written  instruments. 
Levert  v.  Redwood,  9  Porter,  80;  Hughes 
V.  Phelps,  3  Bibb.  199  ;  Gresley  Eq.  Ev. 
(Am.  ed.)  126;  Latting  v.  Hall,  9  Paige, 
483;  Dana  «.  Nelson,  1  Aiken,  254;  see 
De  Peyster  v.  Golden,  1  Edw.  Ch.  63 ; 
Nesmith  v.  Calvert,  1  Wood.  &  M.  34; 
Gafney  v.  Reeves,  6  Ind.  ( Porter)  71 ;  Mor- 
ton V.  White,  5  Ind.  (Porter)  338. 

It  is  provided,  that  the  late  change  in 
the  mode  of  taking  evidence  in  Equity  in 
Massachusetts  shall  not  prevent  the  use 
of  affidavits  where  they  have  heretofore 
been  allowed.     Genl.  Sts.  c.  131,  §  60. 

By  Chancery  Rule  9  of  New  Jersey,  no 
documentary  evidence,  which  is  not  made 
an  exhibit  before  the  Master,  shall  be  read 
at  the  hearing  of  the  cause.  2  MoCarter, 
529. 

4  Ante,  p.  828 ;  Rowland  v.  Sturgis,  2 
Hare,  520;  Chalk  «.  Raine,  7  Hare,  393; 
13  Jur.  981 ;  Neville  v.  Fitzgerald,  2  Dr. 
&  War.  530;  Wyatt's  P.  R.  219;  contra, 
Jones  V.  Griffith,  14  Sim.  262;  8  Jur.  733. 
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EVIDENCE, 


C.  XXII.  §  7. 


ancient 
records  and 
writings. 


Copies  of 
records 
signed 
by  proper 
officer. 


Deeds, 
letters,  and 
Touchers. 


Nothing  can 
be  proved 
viva  voce 
that  requires 
any  evidence 
besides  that 
of  signature ; 


or  of  the  deans  and  chapters  of  collegiate  churches,  or  of  the  Ec- 
clesiastical Courts,  bulls  of  the  Popes,  records  from  the  Bodleian, 
Harleian,  and  Museum  libraries,  or  from  any  of  the  public  libraries 
belonging  to  the  two  universities,  or  from  the  library  at  Lambeth : 
all  or  any  of  which  ancient  documents  must  be  produced  by  those 
persons  in  whose  immediate  custody  they  are,  who  must  be  sworn 
to  identify  the  particular  record  produced  in  his  custody,  before  the 
same  can  be  read."  ^ 

So,  in  like  manner  may  be  proved,  as  exhibits,  oflSce  copies  of 
records  ^  from  any  of  the  Courts  at  Westminster,  or  of  grants  or 
enrolments  from  the  rolls  or  other  records  deposited  in  the  Public 
Record  Offices,  or  of  records  or  proceedings  from  Courts  of  inferior 
jurisdiction  in  England  :  as  those  of  the  counties  palatine  of  Ches- 
ter, Lancaster,  or  Durham,  or  of  the  Courts  of  Great  Session  in 
Wales,  or  of  the  Courts  of  the  universities  of  Oxford  and  Cam- 
bridge, or  of  the  City  of  London,  or  of  the  Cinque  Ports.' 

Deeds,  bonds,  promissory  notes,  bills  of  exchange,  letters,  or 
receipts,  of  which  proof  must  be  made  of  the  handwriting  of  the 
persons  writing  or  executing  the  same,  are  all  considered  as  ex- 
hibits, and  may  be  proved  at  the  hearing.* 

With  the  exception  of  documents  coming  out  of  the  custody  of 
a  public  officer  having  the  care  of  such  documents  (which  are 
proved  by  the  mere  examination  of  the  officer  to  that  fact),  no 
exhibit  can  thus  be  proved  that  requires  more  than  the  proof  of 
the  execution,  or  of  handwriting,  to  substantiate  it : '  if  it  be  any 
thing  that  admits  of  cross-examination,  or  that  requires  any  evi- 
dence besides  that  of  handwriting,  it  cannot  be  received.^  This 
rule  is  strictly  adhered  to ;  and  in  many  cases,  where  an  instru- 
ment which,  ^rima  facie,  appears  to  be  an  exhibit,  requires  more 
formal  proof,  it  cannot  be  received  as  one.'    Thus,  the  Court  re- 


1  2  Fowl.  Ex.  Pr.  157. 

2  The  office  copies  here  mentioned  are 
the  copies  of  those  records  of  which  it  is 
the  duty  of  proper  officers,  appointed  by 
the  law,  to  furnish  copies  for  general  use, 
and  are  not  those  copies  which  it  is  the 
duty  of  the  officer  of  the  Court  to  make 
for  the  convenience  of  suitors  in  that 
Court,  Fuch  as  the  ordinary  office  copies 
of  pleadings  and  depositions  in  the  Court 
of  Chancery  ;  wliich,  although  they  are 
admissible  in  the  Courts  to  which  the 
officer  belongs,  are  not  admissible  in  other 
Courts  without  further  proof  of  their  ac- 
curacy- 2  Phil,  on  Evid.  197 ;  Taylor,  § 
1382. 

8  2  Fowl.  Ex.  Pr.  IBS. 

*  2  Fowl.  Ex.  Pr.  158;  Hinde,  370. 

6  See  Ellis  v.  Deane,  3  Moll.  62;  Emer- 
son V.  Berkley,  4  Hen.  &  M.  441. 

6  Lake  v.  Skinner,  1  J.  &  W.  9,  15; 
Bowser  v.  Colby,  1  Hare,  109,  132.  It 
seems,  however,  that  the  Court  will,  upon 
the  suggestion  of  counsel,  put  questions  to 
the  witness;  see  Turner  v.  Burleigh,  17 
Ves.  354. 


7  Bloxton  V.  Drewit,  Prec.  in  Cha.  64 ; 
Ellis  4).  Deiine,  8  Moll.  63;  Emer.>=on  «. 
Berkley,  4  Hen.  &  M.  441 ;  Gresley  Eq. 
Ev.  {Am.  ed  )  132  [199].  It  is  said  not  to 
be,  strictly  spenking,  correct  to  say,  that  no 
questions,  which  will  admit  of  a  cross- 
examination,  m^}''  be  asked  a  witness  thus 
proving  exhibits;  but  the  fact  is,  that  the 
examination  is  restricted  to  three  or  four 
veiy  simple  points,  such  as  the  custody 
and  identity  of  an  ancient  document  pro- 
duced, by  a  librarian  or  registrar,  the  ac- 
curacy of  an  office  copy  produced  by  the 
proper  officer,  the  execution  of  a  deed 
where  the  examinant  is  the  attesting  wit- 
ness, the  handwriting  of  a  letter,  or  receipt, 
or  promissory  note,  ace,  &c.  Gresley  Eq. 
Ev.  (Am.  ed  )  126. 

Where  a  minor  is  a  party,  the  Court 
will  not  permit  a  witness  to  be  examined 
viva  voce  at  the  bearing  of  the  cause,  to 
prove  a  deed  or  exhibit,  which  must  be 
proved  at  the  office,  by  an  examination 
of  the  witness  upon  interrogatories.  White 
V.  Baker,  1  Irish  Eq.  282. 
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fused  to  admit  certain  receipts  to  be  proved  viva  voce,  although  C.  XXii.  §  7. 
ordinarily  they  might  be   taken   as   exhibits:    because,  in   order  '  ' 

to  make  them  evidence  of  the  fact  they  were  intended  to  sub- 
stantiate, a  further  fact  must  have  been  proved,  which  the  other 
side  would  have  had  a  right  to  controvert  and  to  cross-examine 
npon.^  So  also,  where  a  power  was  required  to  be  exercised  by 
a  deed  executed  in  the  presence  of,  and  attested  by  witnesses,  it 
was  held  that  the  deed  by  which  the  power  was  exercised  could 
not  be  proved  viva  voce  at  the  hearing  of  the  cause ;  ^  and  where  a 
book,  in  which  the  collector  of  a  former  rector  had  kept  accounts 
of  the  receipt  of  tithes,  was  offered  to  be  proved  viva  voce,  it  was 
rejected,  because,  besides  proving  the  handwriting,  it  would  be 
necessary  to  prove  that  it  came<iout  of  the  proper  custody,  and  that 
the  writer  was  the  collector  of  the  tithes.' 

For  the   same  reason,  a  will  of  real  estate  cannot  be  proved  as  wai  cannot, 
an  exhibit  at  the  hearing :  because,  besides  the  mere  execution  of  ihus^proved;^ 
the  will,  the  sanity  of  the  testator  must  be  established,  and  the 
heir  has  a  right  to  cross-examine  the  witnesses.^    Under  the  pres-  but  has  been 
ent  practice,  however,  a  will  has  been  allowed  to  be  proved  at  the  ^"rhfe'^with 
hearing,  with  liberty  to  the  heir  to  cross-examine  the  witnesses.'       liberty  to 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it  can-  examtoe™^^' 
not  be  proved  viva  voce,  on  the  part  of  the  plaintiff,  against  such  „         ^^ 
defendant.    Thus,  where  the  answer  of  one  of  the  defendants  in  a  impeached, 
cause  insisted  that  a  covenant  was  fraudulently  inserted  in  a  deed,  ^gy^^  J^^ 
the    Court  refused  to   admit  such  deed  to  be  proved  viva  voce  ""ce. 
against  that  defendant :  although  it  was  held,  that  it  might  have 
been  so  proved  against  the  other  defendant,  who  had  not  im- 
peached its  authenticity.^     So,  where  a  bill  was  filed  for  the  pay- 
ment of  an  annuity,  the  circumstances  under  which  the  annuity 
deed  was  executed  being  disputed  by  the  parties,  the  plaintiff  was 
not  allowed  to  prove  the  deed  viva  voce  as  an  exhibit ;  but  leave 
was  given  to  file  interrogatories  for  that  purpose.' 

It  is  only,  however,  where  the  execution  or  the  authenticity  of  secus,  where 
a  deed  is  impeached,  that  it  cannot  be  proved  as  an  exhibit :  if  ^^jy^g'j^''^ 
the  validity  of  it  only  is  disputed,  it  may  be  so  proved ;  *    and  question. 
upon  this  principle,  the  plaintiff,  in  a  foreclosure  suit,  was  allowed  Mortgage 
to  prove  by  affidavit  the  mortgage  deed  under  which  he  claimed,  ^lotilre'^siat?' 
where  it  was  neither  admitted  nor  denied  by  the  defendant.' 

It  is,  howevever,  necessary,  in  order  to  authorize  the  proving  of 

1  Earl  Pomfreti;.  Lord  Windsor,  2  Ves.  6  Barfield  v.  Kelly,  4  Euss.  355,  357; 
S.  472,  479;  and  see  Bloxton  v.  Drewit,       Jolv  v.  Swift,  3  Jo.  &  Lat  126;  Hitchcock 

•p'rec  in  Ch.  64.  "•  Ciirew,  Kay  Ap.  14. 

2  Brace  V.  Bliok,  7  Sim.  616.  '  Maber  i).  Houbs,  1  Y.  &  C.  Ex.  585, 
8  L^ke  V.  Skinner,  IJ.  &  W.  9,  15.             586.  „         ,       „ 

4  Harris  v.  Ingledew,   3   P.  Wms.  93 ;  *  Attorney-General  v.  Pearson,  7  bim. 

Niblettu.  Daniel,  Bunb.  310;  2  Fowl.  Ex.  309.              ,         „        . 

Pr.  158;  ante,  pp.  874,  875.  '  Rowland    u.  Sturgis,    2   Have,    520; 

s  Chichester  B.    Chichester,    24   Beav.  contra  Jones  ».  Griffith,  14   Sim.  262;  8 

289-  see  also  Hope  v.  Liddell,  20  Beav.  Jur.  733;  and  see  Chalk  u.  Eaine,  7  Hare, 

433'  393;  13  Jur.  981. 
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Order  to 
prove:  how 
obtained: 

only  by  party 
intending  to 
use  exhibits. 

When  order 
has  not  been 
obtained  be- 
fore hearing. 

Form  of 
order. 

Service. 


Proof:  how 
adduced; 


is  confined  to 
the  docu- 
ments 
mentioned, 
saving  just 
exceptions. 

Attendance  of 
witness:  how 
enforced. 


an  exhibit  at  the  hearing  of  a  cause,  that  the  party  intending  to 
make  use  of  the  exhibit  should  previously  obtain  an  order  for  that 
purpose.!  This  order  may  be  obtained,  by  the  party  requiring  it, 
on  motion  of  course,  or  on  petition  of  course,  at  the  Rolls,''  and  it 
may  be  granted  during  the  hearing  of  the  cause :  °  in  which  case, 
the  cause  will  either  be  ordered  to  stand  over  for  the  pui-pose  of 
enabling  the  order  to  be  served  and  acted  upon,  or,  if  the  witness 
is  in  Court,  it  may  be  acted  upon  immediately.* 

The  order,  when  drawn  up,  must  describe  minutely  the  exhibits 
to  be  proved ;  ^  and  it  is  always  made,  as  of  course,  "  saving  all 
just  exceptions."  ^ 

The  order,  being  drawn  up,  passed,  and  entered,  a  copy  thereof 
must  be  served,  in  the  usual  manner,  upon  the  adverse  soKcitor, 
two  days  previous  to  the  hearing  of  the  cause.' 

"When  the  cause  is  called  on,  the  original  order,  the  exhibit 
described  therein,  and  the  witness  to  prove  the  same,  must  be  pro- 
duced in  Court;  and  the  Registrar  then  administers  the  oath 
and  examines  the  witness ; '  or,  if  proved  by  affidavit,  the  order 
and  exhibit  must  be  produced  with  the  affidavit.' 

No  documents  but  those  mentioned  or  described  in  the  order, 
can  be  thus  proved  at  the  hearing;!"  and  as  the  order  saves  just 
exceptions,  all  objections  which  can  be  taken  to  the  admissibility  of 
the  document  as  evidence,  may  then  be  urged  by  the  opposing  party. 
The  attendance  of  an  unwilling  witness,  to  prove  an  exhibit  at 
the  hearing,  may  be  enforced  by  subpoena,^^  and,  unless  an  order 
to  prove  viva  voce  at  the  hearing  has  been  obtained,  an  order  for 
leave  to  issue  the  subpoena  appears  to  be  necessary,  and  may  be 
obtained  on  ex  parte  motion.^^  The  subpoena,  is  prepared  and 
issued  in  the  manner  hereafter  explained :  ^^  and  is  made  retm-n- 


1  Hinde,  370 ;  Clare  v.  Wood,  1  Hare, 
314;  see  Emerson  v.  Berkley,  4  Hen.  & 
M.  441;  Barrow  v.  Rhinelander,  1  John. 
Ch.  659;  Gresley  Eq.  Ev.  (Am.  ed.)  131 
[188].  The  order  may  be  obtained  after 
the  affidavit,  in  proof  of  the  exhibits,  is 
made.    S.  C. 

2  See  Graves  v.  Budgel,  1  Atk.  444. 
For  form  of  order,  see  Seton,  1237,  No.  3. 

8  Bank  v.  Farques,  Amb.  145. 

i  But  see  Bird  v.  Lake,  1  H.  &  M. 
111. 

5  As,  if  a  deed,  the  date  and  parties' 
names;  if  a  letter,  the  date,  and  the 
names  of  the  persons  by  whom  it  was 
written,  and  to  whom  it  was  addressed. 
Gresley,  188;  Gresley  Eq.  Ev.  (Am.  ed.) 
131  [188] .  To  authorize  a  party  to  produce, 
at  the  hearing,  documentary  evidence 
which  is  not  made  an  exhibit  before  the 
Examiner,  nor  distinctly  referred  to  in  the 
pleadings,  the  notice  of  intention  to  make 
use  of  such  evidence  should  state  sufficient 
of  the  substance  of  the  document  intended 
to  be  produced  to  enable  the  adverse 
party  to  see  that  it  is  evidence  of  some 


fact  against  him.    Miller  v.  Aveiy,  2  Barb. 
Ch.  682. 

6  Hinde,  370. 

7  Hinde,  370;  Gresley,  188;  Ord.  III.  1. 

8  Hinde,  371 ;  Bowser  v.  Colby,  1  Hare, 
132  n.  (a).  A  witness  may  be  examined 
to  prove  exhibits,  though  examined  be- 
fore in  the  cause.  Neep  v.  Abbot,  C.  P. 
Coop.  191.   For  form  of  oath,  see  Vol.  III. 

9  The  order  should  be  entered  as  read 
in  the  decree.  Seton,  14-,  ib.  24,  No.  9. 
The  Registrar  will  indorse  each  exhibit 
produced  in  evidence;  for  a  form,  see 
Seton,  26. 

ID  Hinde,  371;  Wyatt's  P.E.  186. 

1^  Hinde,  371. 

12  Hinde,  371;  Gresley,  191;  Seton,  14; 
but  see  Holden  v.  Holden,  5  W.  R.  217,  V. 
C.  K.;  7  De  G.,  M.  &  G.  397;  Seton,  14; 
Vorley  v.  Jerram,  6  W.  E.  734 ;  no  formal 
order  is  drawn  up ;  a  note  signed  by  the 
Registrar  of  the  direction  of  the  Court 
being  sufficient;  Raymond  v.  Brown,  4 
De  G.  &  J.  630. 

18  See  post,  pp.  905  et  seq. 
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able  at  the  time  and  place  specified  in  an  accompanying  notice;  C.XXii.§8 

being  usually  the  day  on  which  the  cause  will  be  in  the  paper  for   ' ^ 

hearing,  and  the  Court  of  the  Judge  who  is  to  hear  it.i  The 
order  to  prove  viva,  voce,  or  to  issue  the  subpcena,  as  the  case  may 
be,  must  be  produced  at  the  time  the  subpmna  is  sealed.  Personal 
service  is  necessary,  and  a  tender  of  expenses,  as  in  the  case  of  an 
ordinary  subpoena  ad  testificandum? 

The  adverse  party  has  no  right,  in  the  absence  of  special  cir- 
cumstances to  compel  the  production,  before  the  hearing,  of  an 
exhibit,  however  it  has  been  proved  : "  unless,  perhaps,  where  the 
deposition  proving  it  sets  it  out  verbatim;*  nor  even  to  inspect  it: 
for  he  is  not,  before  the  hearing,  to  "  see  the  strength  of  the  cause, 
or  any  deed  to  pick  holes  in  it."  * 


As  to  produc- 
tion of 
exhibits. 


Sectioit  VIII.  —  Who  may  be  Witnesses. 


Formerly,  persons  interested  in  the  matters  in  question  in  the  Eemoval 
suit,  or  parties  thereto ; «  or  who  had  been  found  guilty  of  certain  restrictions. 


1  Sehed.  to  Ord.  E.  No.  2. 

2  See  post,  p.  906. 

s  Forrester  v.  Helme,  M'Cl.  558;  Lord 
V.  Colvin,  2  Drew.  205;  5  De  G.,  M.  &  G. 
47;  18  Jur.  253. 

*  Hodson  V.  Earl  of  Warrington,  3  P. 
Wms.  34. 

5  Gresley,  192,  citing  Davers  v.  Davera, 
2  P.  Wms.  410;  2  Str.  764;  Wiley  v. 
Pistor,  7  Ves.  411;  Fencott  v.  Clarke,  6 
Sim.  8 ;  Lord  v.  Colvin,  vhi  sup.;  and  see 
post,  p.  896 ;  Bell  v.  Johnson,  1  J.  &  H. 
682. 

8  In   Chancery,  parties  to  the  record 
were  always  subject  to  examination,  as 
witnesses,  much  more  freely  than  at  Law. 
A  plaintiff  might  obtain  >in   order  as  of 
coarse,  to  examine  a  defendant,  and  a  de- 
fendant a  co-defendant,  as  a  witness,  upon 
affidavit  that  he  was  a  material  witness, 
and  was  not  interested  on  the  side  of  the 
applicant,  in  the  matter  to  which  it  was 
proposed  to  examine  him;  the  order  being 
made  subject  to  all  just  exceptions.  If  the 
answer  of  the  defendant  had  been  replied 
to,  the  replication  must  be  withdrawn  be- 
fore the  plaintiff  could  examine  him.    But 
a  plaintiff  could   not  be  examined  by  a 
defendant,  except  by  consent,  unless  he 
was  merely  a  trustee,  or  had  no  beneficial 
interest  in  the  matter  in  question.     Nor 
could  a  co-plaintiiT  be  examined  by  a 
plaintifi^,  without  the  consent  of  the  de- 
fendant.    The  course  in  the  latter  of  such 
cases  was  to  strilic  out  his  name  as  plain- 
tiff, and  make  him  a  defendant,  and  in  the 
former  to  file  a  cross-bill.     1  Greenl.  Ev. 
§  361;  1  Smith  Ch.  Pr.  343,  344;  Eckford 
V.  Dekay,  6  Paige,  565 ;  see  Hill  v.  Hill,  9 
Gill  &  J.   81;    DeWolf  v.  Johnson,  10 
Wheat.  367;   Gresley  Eq.  Ev.  (Am.  ed.) 
242  et  seq.;  Second  v.  First  Cong.  Society 


in  Hopkinton,  14  N.  H.  815.  Where  one 
party  was  examined  as  a  witness  against 
another  party  in  the  same  cause,  he 
might  be  cross-examined  like  any  other 
witness  by  the  party  against  whom  he 
was  called,  and  his  evidence  could  not  be 
used  in  his  own  favor.  Benson  v.  Leroy, 
1  Paige,  122.  But  where  a  party  was  ex- 
amined before  a  Master  in  relation  to  his 
own  rights,  and  the  examination  was  in 
the  nature  of  a  bill  of  discovery,  he  could 
not  be  cross-examined  by  his  own  coun- 
sel, nor  could  he  give  evidence  in  his  own 
favor,  any  further  than  his  answers  were 
responsive  to  the  questions  put  to  him. 
Jliid.  He  must,  however,  accompany  his 
answer  by  explanations  responsive  to  the 
interrogatory,  which  might  be  necessary 
to  rebut  any  improper  inference  arising 
from  such  answer.  Jiid.;  see  Armsby  v. 
Wood,  1  Hopk.  229. 

If  there  were  more  defendants  than  one, 
an  examination  of  a  defendant  might  be 
had,  and  a  decree  obtained  against  an- 
other defendant  upon  the  facts  elicited  by 
such  examination;  but  a  decree  could  not 
be  had  against  the  party  examined,  em- 
bracing such  facts.  Palmer  v.  Van  Doren, 
2  Edw.  Ch.  192 ;  Bradley  v.  Root,  5  Paige, 
633.  Where  a  defendant  had  been  exam- 
ined under  the  usual  order,  as  a  witness, 
a  plaintiff  might  have  a  decree  against 
him  upon  other  matters,  to  which  he  was 
not  examined.  Palmer  v.  Van  Doren,  2 
Edw.  Ch.  192.  The  rule  that  a  plaintiff 
could  not  have  a  decree  against  a  defend- 
ant, whom  he  had  examined  as  a  witness 
in  the  cause,  did  not  apply  to  the  case  of  a 
mere  formal  defendant,  as  an  executor  or 
trustee,  against  whom  no  personal  decree 
was  sought,  and  who  had  no  personal  in- 
terest in  the  question,  as  to  which  he  was 


Witnesses : 
how  sworn, 


or  affirmed. 


A  peer  must 
be  sworn. 


EVIDENCE. 

crimes,*  were  incompetent  to  give  evidence ;  but  these  restrictions 
have  been  removed.^ 

The  witnesses  should  be  sworn  in  such  form,  and  with  such 
ceremonies,  as  they  may  declare  to  be  binding  on  their  con- 
sciences ; '  and  any  person  competent  to  be  a  witness  may,  if  he 
objects  to  take  an  oath,  or  is  objected  to  as  incompetent  to  take  an 
oath,  and  the  presiding  Judge  *  is  satisfied  that  the  taking  of  an 
oath  would  have  no  binding  effect  on  his  conscience,  give  evidence 
upon  his  promise  and  declaration.^    A  peer,  although  privileged  to 


examined  as  a  witness  against  his  co-de- 
fendants ;  nor  to  the  case  of  a  defendant, 
who,  by  his  answer,  admitted  his  own  lia- 
bility, or  who  suffered  the  bill  to  be  taken 
as  confessed  against  him.  Bradley  v. 
Root,  6  Paige,  633 ;  Pingree  v.  Coffin,  12 
Gray,  288.  Where  a  defendant  admitted 
that  he  was  primarily  liable  to  the  plain- 
tiff for  the  payment  of  the  demand,  for 
which  the  suit  was  brought,  he  might  be 
examined  either  by  the  plaintiff  or  by  his 
co-defendants,  as  a  witness  in  the  cause. 
Bradley  v.  Root,  5  Paige,  633 ;  see  Refran 
V,  Echols,  5  G^o.  71;  Palmer  v.  Van 
Doren,  2  Edw.  Ch.  193;  Fulton  Bank  v. 
Sharon  Canal  Co.,  4  Paige,  127;  Ormsby 
V.  Bakewell,  7  Ohio,  98. 

An  order  allowing  a  defendant  to  ex- 
amine his  co-defendant  as  a  witness 
would  always  be  granted  upon  a  sugges- 
tion that  the  party  to  be  examined  had  no 
interest  in  the  cause,  leaving  the  question 
of  interest  to  be  settled  at  the  hearing, 
upon  the  proofs.  Nevill  v.  Demeritt,  1 
Green  Ch.  321;  Ch.  Rule  of  New  Jersey, 
78,  2  MoCai-ter,  529 ;  see  Harrison  v.  John- 
son, 8  C.  E.  Green  (N.  J.),  420;  Graham 
V.  Berryman,  4  0.  E.  Green  (N.  J.),  29. 
The  adverse  party  might  at  the  hearing 
object  to  the- competency  of  a  defendant's 
examination,  and  if  he  appeared  to  be  in- 
terested in  the  matters  to  which  he  was 
examined,  the  objection  might  be  taken 
at  the  hearing,  though  it  had  not  been 
made  before.  Mohawk  Bank  v,  Atwater, 
2  Paige,  64. 

The  evidence  of  a  co-defendant  is  not 
rendered  incompetent  by  the  fact  that  no 
order  was  made  for  his  examination. 
Since  the  New  Jersey  Act  removing  the 
disqualification  of  interest  in  a  witness,  as 
a  party  or  otherwise,  no  order  for  his  ex- 
amination is  necessary  in  that  State.  Giv- 
eans  v.  IMcMurtry,  l"C.  E.  Green  (N.  J.), 
468.    Nor  is  it  any  objection  to  the  com- 

Eetenoy  of  a  co-defendant  to  testify,  that  he 
as  net  answered  the  bill,  but  has  suffered 
a  decree  pro  coTifesso  against  him.    The 

Elaintiff  may,  at  his  discretion,  require 
im  to  answer.  But  if  he  do  not,  the  de- 
fendant, by  failing  to  answer,  cannot  de- 
prive his  co-defendant  of  his  testimony,  or 
disqualify  him  as  a  witness  in  the  cause. 
Giveans  v.  McMurtry,  «6j  supra. 

1  As  to  persons  laboring  under  defect  of 
understanding,  see  1  Greeiil.  Ev.  §  365; 
Gresley  Eq.  Ev.  (Am.  ed.)  237;  1  Phil. 
Ev.  (Cowen  &  Hill's  ed.  1839)  18, 19,  notes 
(47),  (48).  As  to  the  competency  of  deaf 
'  '     S  persons,  see  1  Greeul.  Ev.  §  866 ; 


State  D.  DeWolf,  8  Conn.  93;  Common- 
wealth V.  Hill,  14  Mass.  207;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1889)  19,  and  note 
(49).  As  to  the  competency  of  children,  1 
Greenl.  Ev.  §  367;  Gresley'Eq.  Ev.  (Am. 
ed,)  237;  1  Phil.  Ev.  (Cowen  &  Hill's  ed. 
1839)  19,  20,  notes  (50),  (51),  (52). 

2  3&4  Will.  IV.  c.  42,  §§26,27;  6&7 
Vic.  c.  86;  14  &  15  Vic.  c.  99;  16  &  17 
Vic.  c.  83;  see  Taylor,  §§  1211-1219.  As 
to  the  competency  of  witnesses,  see  Taylor, 
§§  1210-1257;  Best,  §§  187-271;  Powell, 
25  et  seq.  By  a  late  statute  of  Massachu- 
setts, no  person  of  sufficient  understanding 
shall  be  excluded  from  giving  evidence  as 
a  witness,  in  any  civil  proceeding,  in  Court 
or  before  a  person  having  authority  to  re- 
ceive evidence;  subject  to  the  qualification 
that  neither  husband  nor  wife  shall  be 
allowed  to  testily  as  to  private  conversa- 
tions with  each  other ;  and  the  conviction 
of  a  witness  of  any  crime  may  be  shown 
to  affect  his  credibility.  A  party  to  a 
cause  who  shall  call  the  adverse  party  as 
awitness,  shall  be  allowed  the  same  liberty 
in  the  examination  of  such  witness,  as  is 
now  allowed  upon  cross-examinatiim.  St. 
Mass.  1870,  c.  393,  §§  1,  3,  4;  see  Metier  V. 
Metier,  3  C.  E.  Green  (N.  J.),  270,  276;  S. 
C.  4  C.  E.  Green  (N.  J.),  467;  Harrison  v. 
Johnson,  3  C.  E.  Green  (N.  J.),  420;  Bird 
V.  Davis,  1  McCarter  (N.  J.),  467;  Marlott 
V.  Warwick,  3  C.  E.  Green  (N.  J.),  108; 
Doody  V.  Pierce,  9  Allen,  141 ;  Bailey  v. 
MjTick,  62  Maine,  132. 

8  1  &  2  Vic.  c.  105.  Such  is  the  law  by 
statute  of  Massachusetts.  Genl.  Sts.  o. 
131,  §  12.  In  this  State,  the  oath  is  ordi- 
narily administered,  with  the  ceremony  of 
holding  up  the  hand.  Genl.  Sts.  c.  131,  §  8. 
But  where  the  witness  is  a  Roman  Catho- 
lic, the  oath  is  administered  to  him  on  'the 
Holy  Evangelists,  on  the  ground  that  those 
who  profess  that  faith,  generally  regard 
this  to  be  the  most  solemn  form  of  admin- 
istering an  oath.  Commonwealth  v.  Buz- 
zell,  16  Pick.  l'53.  So  in  any  case  where 
the  Court  or  magistrate  before  whom  a 
person  is  to  be  sworn,  is  satisfied  that  such 
person  has  any  peculiar  mode  of  swearing 
which  is  in  his  opinion  more  solemn  or 
obligatory  than  holding  up  the  hand,  they 
may  adopt  that  mode  of  administering  the 
oath.    Genl.  Sts.  o.  131,  §  9. 

*  This  expression  includes  any  person 
or  persons  having  by  law  authority  to  ad- 
minister an  oalh  for  the  taking  of  evidence ; 
see  The  Evidence  Amendment  Act,  1870 
(83  &  34  Vic.  c.  49),  §  1. 

6   The  Evidence  Further  Amendment 
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put  in  his  answei-  upon  his  attestation  of  honor,  must,  when  called  C.  XXII.  §  9. 

upon  to  give  evidence  as  a  witness,  do  so  upon  oath.^  *       '<        ' 

It  is  a  contempt  of  Court  to  publish,  while  a  cause  is  pending,  Publication  of 

comments  upon  the  evidence  which,  being  calculated  to  injure  the  ^iSSses: 

litigants'  cases,  or  to  create  ill  feeling  against  the  witnesses,  may  wiien  a 
tend  to  hinder  the  course  of  justice.''' 


contempt. 


Sectioit  IX.  —  Manner  of,  and  Time  for,  taking  Evidence. 


Formerly,  the  general  mode  of  examining  witnesses  in  Equity  Former 
was  by  interrogatories  in  writing,  exhibited  by  the  party,  plaintiff  practice; 
or  defendant,  or  directed  by  theiCourt  to  be  proposed  to  or  asked 
of  the  witnesses  in  a  cause.'    This  practice  has  been  abolished, 
and  a  new  system  substituted  in  its  place.*    The  Court  may,  how-   may  still  be 
ever,  if  it  shall  think  fit,  order  any  particular  witness,  either  within  particuli"'  ™ 
or  out  of  the  jurisdiction,  to  be  examined  upon  interrogatories;  <=ases; 
and  with  respect  to  such  witness  or  witnesses,  the  former  practice 
of  the  Court  in  relation  to  the  examination  of  witnesses  continues 
in  full  force,  save  only  so  far  as  the  same  may  be  varied  by  any 
General  Order  of  the  Lord  Chancellor  in  that  behalf,  or  by  any 


Act,  1869  (32  &  33  Vic.  c.  68),  §  4;  and 
see  before  this  Act,  7  &  8  Will.  III.  c.  3t, 
§  1;  8  Geo.  I.  0.  6,  §  1;  22  Geo.  II.  c.  30,  § 
1 ;  s4.  c.  46,  §  36 ;  9  Geo.  IV.  c.  32,  §  1 ;  3 
&  i  Will.  IV.  c.  49,  lb.  c.  82;  1  &  2  Vie. 
c.  77;  i6.  C.105;  17  &  18  Vice.  125,  §  20; 
Taylor,  §  1256.  In  Massachusetts,  every 
person  who  declares  that  he  has  conscien- 
tious scruples  agairisttaking  an  oath,  shall, 
.when  called  upon  for  that  purpose,  be  per- 
mitted to,  affirm  in  the  manner  prescribed 
for  Quakers,  if  the  Court  or  magistrate  on 
inquiry  is  satisfied  of  the  truth  of  such 
declaration.  Genl.  Sts.  c.  131,  §§  10, 11. 
Conscientious  scruples  furnish  ground  for 
substituting  an  affirmation  for  an  oath  in 
the  United  States  Courts.  Rule  91  of  the 
Equity  Rules  for  United  States  Courts. 
As  to  the  effect  of  a  want  of  religious  be- 
lief, see  IMaden  v.  Catanach,  7  H.  &  N. 
■360;  7  Jur.  N.  S.  1107;  Gresley  Eq.  Ev. 
(Am.  ed.)  237,  238;  1  Greenl.  Ev.  §§ 
368-370,  and  notes  and  cases  cited;  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  20- 
27,  and  notes ;  Smith  v.  Coffin,  18  Maine, 
157. 

In  Massachusetts,  every  person  not  a 
believer  in  any  religion  shall  be  required 
to  testify  truly,  under  the  pains  and  penal- 
ties of  perjury;  and  the  evidence  of  such 
person's  disbelief  in  the  existence  of  God 
may  be  received  to  affect  his  credibility  as 
a  witness.     Genl.  Sts.  c.  131,  §  12. 

1  Tavlor,  §  1245. 

2  Anon.,  2  Atk.  469;  S.  C,  mm.  Roach 
V.  Garvan,  2  Dick.  794;  Littler  v.  Thomp- 
son, 2  Beav.  129;  Felkin  v.  Lord  Herbert, 
10  Jur.  N.  S.  62;  12  W.  R.  241,  V.  C.  K. ; 


Tichborne  v.  Mostyn,  L.  R.  7  Eq.  55,  r.  (i), 
V.  C.  W. 

8  Ante,  p.  836,  note. 

*  In  Massachusetts,  "  in  proceedings  in 
Equit}',  the  evidence  shall  be  taken  in  the 
same  manner  as  in  suits  at  Law,  unless  the 
Court  for  special  reasons  othervyise  directs; 
but  this  shall  not  prevent  the  use  of  affi- 
davits where  they  have  heretofore  been 
allowed."  Genl.  Sts.  c.  131,  §  60.  Under 
the  above  statute,  the  evidence  "  is  to  be 
taken  vim  voce  when  it  can  be  so  taken, 
and  when  depositions  would  be  allowed  in 
an  action  at  Law,  thej'  may  be  taken  in 
Equity';  and  all  the  rules  of  Law,  as  to  the 
taking  and  filing  of  depositions  at  Law,  will 
apply  in  Equity.  And  this  statute  neces- 
sarily supersedes  the  rules  of  Court,  as  to 
the  taking  and  filing  of  depositions  in 
Chancery."  And,  in  a  suit  in  Equity, 
where  a  commission  was  applied  for  to 
take  the  testimony  of  a  witness  residing 
out  of  the  Commonwealth,  after  the  time 
fixed  by  the  rules  of  Court  for  setting  the 
cause  down  fir  hearing,  the  Court  said: 
"  The  plaintift',  is,  therefore,  entitled  to 
have  a  commission  issue,  as  he  would  have 
been  according  to  tiie  established  rule  and 
practice  at  Law,  where  testimony  is  to  be 
,  taken  out  of  the  jurisdiction  of  the  Court." 
Per  Shaw  C.  J.  in  Pingree  v.  Coffin,  12 
Cush.  600,  601. 

In  "Wisconsin,  each  party  to  a  suit  in 
Equity  has  a  right  to  have  his  witnesses 
examined  in  open  Court,  subject  to  the 
occasional  exceptions  provided  for  in  cases 
at  Law.  Noonan  v.  Oiton,  5  Wis.  60; 
Brown  v.  Runals,  14  "Wis  693. 
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order  of  the  Court  with  reference  to  any  particular  case.^  The 
Court  has  rarely,  if  ever,  availed  itself  of  this  power  to  resort  to 
the  former  practice  in  the  examination  of  particular  witnesses.^ 
It  is,  therefore,  thought  undesirable  to  state  the  former  practice  in 
detail. 

The  evidence  on  interlocutory  applications,  in  causes  and 
matters  depending  in  the  Court,  is  usually  taken  by  affidavit; 
but  it  may  be  taken  by  oral  examination  before  an  Examiner.' 
And  after  a  decree  in  a  cause,  the  evidence  may  be  taken,  either 
by  affidavit,  or  by  oral  examination  before  an  Examiner,  or  Chief 
Clerk  of  the  Judge.* 

We  have  already  seen,^  that  a  cause  may  be  brought  to  a  hear- 
ing on  motion  for  decree,  instead  of  replication  being  filed  in  the 
ordinary  way.  If  this  is  done,  the  evidence  is  adduced  by  affidavit,^ 
and  in  such  case  an  answer,  if  one  has  been  filed,  may  be  treated 
as  an  affidavit.' 

If  the  cause  is  brought  to  a  hearing  by  filing  replication,  the 
evidence  is  taken  by  affidavit,  or  by  ex  parte  examination  before 
an  Examiner,  except  as  to  any  facts  or  issues  ordered  to  be  proved 
by  evidence  taken  viva  voce,  at  the  hearing :  *  the  parties  having 
the  advantage,  which  they  have  not  on  motion  for  decree,  that 
they  may  thus  have  an  ex  parte  oral  examination  of  a  witness  who 
refuses  to  make  an  affidavit.^ 

Unless  an  order  to  take  his  evidence  de  bene  esse  ■'°  has  been  ob- 
tained, it  is  irregular  to  examine  a  witness,  for  the  purposes  of  the 
hearing,  previously  to  serving  a  notice  of  motion  for  a  decree  or 
the  fihng  of  replication,^^  and  the  power  to  examine  a  witness  for 
the  purpose  of  using  his  evidence  on  any  claim,  motion,  petition, 
or  other  proceeding  before  the  Court,^^  is  confined  to  those  cases 
in  which  the  evidence  is  to  be  used  on  a  claim,  motion,  petition, 
or  proceeding  which  is  actually  pending.^' 

Witnesses  who  have  made  affidavits,  or  been  examined  ex  parte 
before  the  Examiner,  are  liable  to  cross-examination  at  the  hear- 
ing ;  ■■*  and  where  a  party  has  given  notice  to  read  an  affidavit,  he 
will  not  be  allowed  to  withdraw  the  affidavit,  and  so  prevent  the 


1  15  &  16  Vic.  c.  86,  §  28.  So  under 
the  amendment  of  the  67th  of  the  Rules  in 
Equity  of  the  Supreme  Court  of  the  United 
States. 

2  See  London  Bank  of  Mexico  v.  Hart, 
L.  R.  6  Eq.  467,  V.  C.  G. ;  where  a  com- 
mission according  to  former  practice  was 
refused. 

S  15  &  16  Vic.  c.  86,  §  40;  Ord.  5  Feb., 
1861,  r.  22;  see  post,  p.  905  and  note;  ante, 
p.  821,  note. 

*  15  &  16  Vic.  c.  86,  §  41;  15  &  16  Vic. 
c.  80,  §  30;  Ord.  5  Feb.,  1861,  r.  15. 

5  Ante,  pp.  819  et  seq. ;  15  &  16  Vic.  c. 
86,  §§  15,  16. 

6  Coles  V.  Morris,  L.  R.  2  Ch.  Ap.  701, 
705,  L.  C. 

'  A_nte,^821;  15  &  16  Vic.  c.  86,  §  15; 


8  Ord.  5  Feb.,  1861,  r.  4.  By  consent, 
under,  r.  10,  the  examination,  or  cross-ex- 
amination, of  any  particular  witness  may 
be  taken  in  manner  provided  by  15  &  16 
Vic.  0.  86;  seepost,  p.  904. 

8  Coles  V.  Morris,  L.  R.  2  Ch.  Ap.  701, 
704,  L.  C.  • 

1'  As  to  taking  evidence  de  bene  esse,  see 
post,  pp.  932-941. 

11  Rendle  v.  Metropolitan  &  Provincial 
Bank,  W.  N.  (1867),  239;  15  "W.  R.  1068, 
V.  C  S. 

12  See  15  &  16  Vic.  o.  86,  §  40. 

18  Coles  V.  Morris,  L.  R.  2  Ch.  Ap.  701, 
704. 

14  15  &  16  Vic.  c.  86,  §  38;  Ord.  5  Feb., 
1861,  rr.  7, 19;  and  see  Fielden  i).  Gosohen, 
IS  W.  E.  85,  V.  C.  S. 
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witness  from  being  cross-examined  npon  it.^    There  can  he  no  C.  XXII.  §  9. 
cross-examination,  however,  upon  an  affidavit  of  documents.^  '       "^       ' 

No  affidavit  or  deposition  filed  or  made  before  issue  joined  in  Notice  of 
any  cause  will,  without  special  leave  of  the  Court,  be  received  at  read"affi-*° 
the  hearing  thereof,  unless  within  one  month  after  issue  joined,  davits  filed 
or  within  such  longer  time  as  may  be  allowed  by  special  leave  of  joined, 
the  Court,  notice  in  writing  has  been  given  by  the  party  intending 
to  use  the  same,  to  the  opposite  party,  of  his  intention  in  that  behalf.^ 
An  application  to  enlarge  the  month  may  be  made  by  summons :  ^ 
which  must  be  served  on  the   other  parties  with  whom  issue  is 
joined.    Where  the  affidavit  has  been  sworn  before,  but  filed  after 
issue  was  joined,  it  was  allowed  to  be  used,  though  the  notice  had 
not  been  given."    Where,  in  coasequence  of  the  opposite  party 
having  absconded,  the  notice  could  not  be  served  upon  him,  leave 
was  given  to  advertise  it.° 

The  evidence  in  chief  on  both  sides,  in  any  cause  in  which  issue  Evidence  in 
is  joined,  in  respect  of  facts  and  issues  not  included  in  any  order  to  be  closed. 
for  taking  evidence  in  chief  viva  voce  at  the  hearing,  whether  taken 
by  affidavit  or  before  an  Examiner  (and  including  the  cross-exami- 
nation and  re-examination  of  any  witness  or  other  person)  must 
be  closed  within  eight  weeks  after  issue  joined,  unless  the  time  be 
enlarged  by  any  special  order.'  And  no  further  evidence,  ex- 
cept the  cross-examination  and  re-examination  of  a  witness  who 
has  made  an  affidavit,  or  been  examined  ex  parte  before  the  Ex- 
aminer, will  be  received,  without  special  leave  of  the  Court,  pre- 
viously obtained  for  that  purpose.^ 

Where  the  eight  weeks  expire  in  the  long  vacation,  the  time  for  Where  the 
closing  evidence  is  extended  by  a  General  Order,  to  the  fifth  day  ;™teTOTg ^ 
of  the  ensuing  Michaelmas  Term.^  vacation. 

As  a  general  rule,  new  evidence  is  only  allowed  to  be  received  Principles  on 
after  the  evidence  is  closed,  in  the  following  cases:  where  the  ^ts  filed  after 
T)artv  who  desires  to  file  an  affidavit  has  not  had  an  opportunity  of  dosing  of 

"  .  -.  ,  ■,  •  n  1  1  1    T      T  evidence  are 

seeing  the  evidence  on  the  other  side ;  where,  though  he  has  seen  received. 
the  evidence,  he  finds  that  it  raises  a  new  issue,  not  raised  by  the 
pleadings,  and  which  is  material  to  the  decision  of  the  case ;  where 
an  affidavit  has  been  filed  impeaching  the  character  of  a  witness, 
in  which  case  the  person  whose  character  is  assailed  is  entitled  to 

1  Clarke  v.  Law,  2  K.  &  J.  28;  2  Jur.  N.  the  order  should  be  produced  to  the  Order 
S.  221:  National  Insurance  Associations.  of  Course  Clerk  in  the  Registrars'  office, 
Carstairs  9  Jur.  N.  S.  955,  M.  K.  who  will  make  a  note  thereof  in  the  cause- 

2  Manbye.  Bewicke  (No.  2),  8  De  G.,  book  kept  there;  see  Reg.  Regul.  21  Jan., 
M.  &G.  470;  2  Jur.  N.S.  672;  overruling  1861. 

Kay  V.  Smith,  20  Beav.  566.  8  16  &  16  Vic.  c.  86,  §  38;  Ord.  6  Feb., 

a  Ord  XIX   12  1861,rr.  6, 19;  see  Thextonr.  Edmonston, 

<  See  Ord.  XXXVII.  17.  L.  R.  5  Eq.  373. 

6  NichoU  V.  Jones,  36  L.  J.  Ch.  554,  V.  »  Ord.  XXXVII.  15;  and  it  seems  the 

Q  yf  rule  applies  where  the  eight  weeks  have 

6  Murphy  v.  Vincent,    W.  N.   (1870),  been  enlarged,  and  the  enlarged  time  ex- 

217  V.  C.  B.  P"'68  in  the- long  vacation;  see  Clark  v. 

''Ord.  5  Feb.,  1861,  r.  5;  see  post,  p.  Malpas,  cited  Morgan,  563 ;  and  see  Braith- 

890.    Where  the  time  is  enlarged,  after  waite's  Manual,  167,  n.  (46). 
the  cause  has  been  set  down  for  hearing, 
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adduce  evidence  to  meet  the  charges ;  and  where  new  facts  ma- 
terial to  the  issue  have  arisen  after  the  closing  of  the  evidence.^ 
Where,  by  inadvertence,  an  affidavit,  though  prepared,  was  not 
filed  until  nine  days  after  the  time  for  taking  evidence  was  closed, 
the  Court,  on  motion,  gave  leave  to  use  it,  on  payment  of  the  costs  , 
of  the  motion ;  ^  and  it  is  conceived  that  the  Cotirt  will  grant  such 
special  leave,  in  all  cases  where,  under  the  circumstances,  it  thinks 
that  justice  requires  it.°  Such  special  leave  was  refused  where  the 
application  was  made  on  the  ground  that  a  material  witness  had 
been  discovered,  whose  evidence  the  appUcant  had  no  means  of 
previously  knowing  to  be  attainable.* 

The  Court  has  also  power,  if  it  thinks  fit,  to  allow  such  evidence 
to  be  used  at  the  hearing,  although  no  special  leave  has  been  pre- 
viously obtained ;  ^  and  it  has  allowed  a  motion  for  this  purpose  to 
be  brought  on  with  the  cause.^ 

The  application  for  leave  to  use  affidavits,  filed  after  the  evi- 
dence is  closed,  may  be  made  in  Chambers  by  summons,  or  in 
Court  by  motion ;  it  has,  however,  been  usually  made  in  Court.  The 
summons,  or  notice  of  the  motion,  should  be  served  on  all  parties.' 

The  application  to  enlarge  the  time  for  taking  evidence  is  made 
in  Chambers  by  summons,'  supported  by  affidavit,  showing  the 
grounds  of  the  application.  The  costs  of  the  application  should  be 
disposed  of  at  the  time  it  is  heard ;  and  will  in  general  be  made 
costs  in  the  cause.  The  summons,  whether  taken  out  by  the  plain- 
tiff or  by  a  defendant,  must  be  served  by  the  applicant  upon  all  the 
other  parties  to  the  cause  with  whom  issue  is  joined. 

The  fact  that  the  evidence  of  the  other  party  was  filed  at  the 
last  moment  allowed  for  so  doing,  is  no  ground  for  enlarging  the 
time  for  taking  evidence,  if  it  is  confined  to  matters  distinctly  put 
in  issue  by  the  pleadings.^ 

Whenever  any  party  desires  to  cross-examine  any  witness  who 
has  made  an  affidavit,  or  been  examined  ex  parte  before  the  Ex- 
aminer, he  must  give  notice,  within  certain  limited  times,  to  the 
party  by  whom  the  affidavit  was  filed  or  the  witness  examined,  to 
produce  the  witness  for  cross-examination ;  1°  or  he  may  serve  the 
witness  with  a  subpana,  requiring  him  to  attend  for  the  same  pur- 


1  Thexton  v.  Edmonston,  L.  R.  B  Eq. 
873,  375,  M.  R.  j  and  see  Scott  v.  Mayor  of 
Liverpool,  1  De  G.  &  J.  369;  3  Jur.  N.  S. 
832,  L.  JJ.;  ib.  633,  V.  C.  S.;  Poupard  ». 
Fardell,  W.  N.  (1869),  236,  18  W.  K.  37, 
69,  V.  C.  M.;  Philips  v.  Warde,  2  Jur.  N. 
S.  608,  T.  C.  S. 

2  Douglas  V.  Archbutt,  23  Beav.  293. 

*  Scott  V.  Mavor  of  Liverpool,  1  De  G. 
&  J,  369;  3  Juv.'N.'S.  832,  L.  JJ;  Philips 
V.  Warde,  2  Jur.  N.  S.  608,  T.  C.  S. ;  Wat- 
son V.  Cleaver,  20  Beav.  137;  1  Jur.  N.  S. 
270;  Hope  v.  Threlfiill,  1  Sm.  &  G.  App. 
21;  17  Jur.  1021;  McLaohlin  ».  Lord,  14 
L.  T.  N.  S.  98,  V.  C.  S. ;  Hodges  ».  Doul- 
ton,  18  W.  R.  S8,  V.  C.  M. 


*  Thexton  v.  Edmonston,  L.  R.  5  Eq. 
373,  M.  R. 

5  Boyse  v.  Colclough,  1  K.  &  J.  124. 144; 
Bayley  ».  Ca-'!S,  10  W.  R.  370,  where  V.  C. 
Stuart  said  that  this  is  the  proper  time. 
See  also  Poupard  e.  Fardell,  W.  N.  (1869), 
236;  18  W.  R.  37.  59,  V.  C.  M. 

6  Hope  ».  Threlfall,  1  Sm.  &  G.  App.  21; 
17.Tur.l02L 

1  See  Richards  v.  Curlewis,  18  Beav.  462. 

8  15  &  16  Vic.  c.  80,  §  26. 

8  Thompson  v.  Partridge,  4  De  G.,  M.  & 
G.  794;  17  Jur.  1108;  see  Scott  v.  Mavor 
of  Liverpool,  1  De  G.  &  J.  371 ;  3  Jur.'X. 
S.  832;  and  S.  C,  before  V.  C.  Stuart,  8 
Jur.  N.  S  6.33. 

M  Ord.  6  Feb.,  1861,  r.  19. 
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pose.^  For  the  details  of  the  practice  on  the  subject  of  cross- 
examination,  the  reader  is  referred  to  the  section  on  viva  voce 
evidence.^ 

A  plaintiff  cannot,  without  giving  notice,  use  the  evidence  ad- 
duced on  behalf  of  a  defendant  against  a  co-defendant.^ 

Sectioit  X.  —  Affidavits  and  ex-parte  Examinations  before,  an 

Examiner. 

An  affidavit  is  a  statement  in  writing  sworn  to,  or  affirmed,* 
before  some  person  having  authority  to  administer  oaths.*  It 
must,  except  in  the  case  of  a  bill  which  is  required  to  be  accom- 
panied with  an  affidavit,^  be  made  in  some  cause  or  matter  actually 
pending  at  the  time  it  is  sworn  :  otherwise  it  cannot  be  received.' 
An  affidavit  will  be  received,  although  the  deponent  has  died  since 
it  was  sworn ;  but  the  Court  will  not  attach  so  much  weight  to  it 
as  it  would  have  done,  if  an  opportunity  for  the  cross-examination 
of  the  deponent  thereon  had  been  afforded.' 

Affidavits  may  be  sworn  before  any  of  the  persons  authorized  to 
take  answers  in  Chancery.  Who  these  persons  are,  and  the  nature 
and  extent  of  their  authority,  has  been  already  stated.' 

The  commissioner  before  whom  the  affidavit  is  sworn,  must  not 
be  a  solicitor  in  the  cause."  In  a  case  before  Lord  Hardwicke, 
where  the  affidavits,  in  support  of  a  petition,  had  been  sworn  before 
the  petitioner's  solicitor,  the  petition  was  dismissed,  and  the  costs 
were  directed  to  come  out  of  the  solicitor's  pocket.'^  And  in  the  case 
of  Wood  V.  Sarpur^^  Lord  Langdale  M.  R.  rejected  affidavits,  be- 
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1  Singer's  Sewing  Machine  Manufac- 
turing Company  v.  Wilson,  2  H.  &  M. 
584;  11  Jur.  N.  S.  58,  V.  C.  W.;  and  see 
Cox  11.  Stephens,  9  Jur.  N.  S.  1144;  11  "W. 
K.  929,  V.  C.  K. 

2  Post,  pp.  837  e(  sea. 

8  Fielden  v.  Slater,'  L.  E.  7  Eq.  523, 629, 
v.  C.  J.;  but  see  Lord  v.  Colvin,  3  Drew. 
222;  Sturgis  ».  Morse,  (No.  2),  26  Beav. 
562. 

*  17  &  18  Vic.  c.  125,  §  20;  and  an(e,p. 
887. 

6  In  Haight ».  Morris  Aqueduct,  4  Wash. 
C.  C.  601,  it  was  held  that  an  affidavit  in 
Chancery,  not  sworn  before  a  Judge  of  the 
Court,  or  a  commissioner  appointed  to  ad- 
minister an  oath,  could  not  be  received  in 
evidence.  An  affidavit  in  New  York  may 
be  sworn  to  before  a  State  senator,  he 
being  ex  officio  a  Judge  of  the  Court  for  the 
Correction  of  Errors,  which  is  a  Court  of 
record.  Craig  v.  Bviggs,  4  Paige,  548. 
An  affidavit  taken  before  a  commissioner 
of  deeds  de  facto,  for  a  city,  who  is  exer- 
cising such  office  under  color  of  an  ap- 
pointment by  the  Governor  and  Senate, 
may  be  read  in  a  suit  between  other  per- 
sons; and  the  Court  will  not  inquire  col- 
laterally into  the  legality  of  such  appoint- 
ment. Parker  v.  Baker,  8  Paige,  428. 
Oaths  are  to  be  administered  in  a  reverent 
manner.    Ord.  XIX.  14. 

6  Ante,  392-396. 


'  Franoome  v.  Francome,  11  Jur.  N.  S. 
123;  13  W.  R.  355, L.  C;  overruling  Fen- 
nall  V.  Brown,  18  Jur.  1051,  V.  C.  W. 
Affidavits  filed  after  payment  in  of  fund, 
but  before  presentation  of  petition  for  pay- 
ment out,  were  received.  Re  Varley,  14 
W.  E.  98,  V.  C.  K;  and  see  Re  Western 
Benefit  Building  Society,  33  Beav.  368. 

8  Abadom  v.  Abadom,  24  Beav.  243; 
Williams  v.  Williams,  10  Jur.  N.  S.  608; 

12  W.   R.  663,  V.   C.  K.;  Davies  v.  Otty, 

13  W.  R.  484,  M.  R.;  Ridley  v.  Ridley,  34 
Beav.  329;  and  see  Morley  v.  Morley,  5 
De  G.,  M.  &  G.  610,  613,  614;  1  Jur.  N. 
S.  1097, 1098;  see  also  Tanswell  v.  Scur- 
rah,  11  L.  T.,  N.  S.  761,  M.  R. ;  Moore 
V.  Harper,  W.  N.  56 ;  14  W.  R.  306,  V. 
C.  W.;  Braithwaite  ».  Kearns,  34  Beav. 
202. 

9  Ante,  pp.  743,  744. 

M  But  this  rule  is  confined  in  New  York 
to  the  solicitor  on  record.  An  affidavit 
may  be  sworn  to  before  any  proper  officer, 
although  he  is  counsel  for  one  of  the  par- 
ties, or  is  a  partner  of  the  solicitor  in  the 
cause.  The  People  v.  Spalding,  2  Paige, 
326.    M'Laren  v.  Charrier,  5  Paige,  530. 

11  In  re  Hogan,  8  Atk.  812;  but  see  ante, 
p.  749. 

12  3  Beav.  290;  Hopkin  ».  Hopkin,  10 
Hare  Ap.  2 ;  and  see  cases  collected,  2  G 
P.  Coop.  t.  Cott.  174,  n. 
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cause  they  had  been  sworn  before  a  solicitor  who  acted  as  clerk  to 
the  plaintiff's  solicitor;  but  an  affidavit  may  be  sworn  before  a 
commissioner  acting  as  a  clerk  to  the  plaintiff  in  the  cause,  where 
the  plaintiff,  though  a  solicitor,  does  not  act  as  such  in  the  cause.^ 
It  is  not  irregular  to  swear  an  affidavit  before  a  solicitor,  to  whom 
it  has  been  sent  for  the  purpose  of  getting  it  sworn  by  the  solicitor 
of  the  applicant,  and  who  is  the  agent  of  the  latter  for  that  purpose 
only.'^ 

The  Court  of  Chancery  is  also  in  the  habit  of  receiving  affida- 
vits made  by  parties  resident  out  of  the  jurisdiction,  though  not 
sworn  to  before  any  of  the  functionaries  before  referred  to,  pro- 
vided it  is  shown  that  the  persons  before  whom  they  are  sworn 
are  persons  who,  by  the  law  of  the  country  in  which  the  affidavit 
is  sworn,  are  authorized  to  administer  an  oath,  and  the  signature 
of  such  person  is  properly  verified.*  Thus,  in  Chicot  v.  Lequesne^ 
the  Court  ordered  an  affidavit  to  be  sworn  before  a  notary  public 
in  Amsterdam,  with  the  intervention  of  a  proper  magistrate,  if  nec- 
essary, by  the  law  of  Holland,  to  the  administration  of  the  oath. 

Although  the  Court  will,  in  cases  of  this  description,  give  credit 
to  the  fact,  as  certified  under  the  seal  or  signature  of  a  notary 
public  or  other  person  authorized  to  administer  an  oath,^  it  will  re- 
quire some  evidence  that  the  person,  whose  seal  or  signature  is 
affixed,  actually  fills  the  character  he  assumes.  This  may  be  ef- 
fected, either  by  the  production  of  an  affidavit  by  some  person 
resident  in  this  country  who  can  depose  to  the  fact  of  his  filling 
that  character,  or  by  the  certificate  of  some  British  minister  or 
consular  agent,  or  of  some  public  officer  of  the  country  in  which 
the  transaction  took  place,  competent  to  give  such  certificate ;  and 
in  the  latter  case,  the  certificate  must  be  verified  by  the  certificate 
of  some  British  minister,  or  consular  agent,  or  by  the  affidavit  of 
some  impartial  person,  cognizant  of  the  fact  that  such  public  officer 
is  what  he  assumes  to  be.° 


1  Per  Turner  L.  J.  in  Foster  v.  Harvey, 
3  N.  R.  98;  affirming  S.  C.  11  W.  K.  899, 
V.  C.  W.  i  diss.  Knight  Bruce  L.  J. 

2  Be,  Gregg,  Re,  Prance,  L.  E.  9  Eq.  137, 
M.  B. 

8  An  affidavit  taken  before  a  Master  of 
the  Court  of  Chancery  in  New  Jersey,  at  a 
place  out  of  the  State,  will  not  be  allowed 
to  be  read  in  that  Court;  the  Master  has 
no  authority  to  take  an  affidavit  out  of  the 
State.  Lambert  v.  Maris,  Halst.  Dig.  173. 
But  an  affidavit  sworn  to  before  a  Master 
in  Chancery  in  another  State,  who  was  not 
a  commissioner  appointed  by  the  State 
where  the  affidavit  was  offered,  was  held 
regular,  in  Allen  v.  State  Bank,  1  Dev.  & 
Bat.  7 ;  in  Ramy  ».  Kirk,  9  Dana,  267,  an 
affidavit  made  out  of  the  State  was  held 
not  admissible. 

^  1  Dick.  150 ;  see  also  Warren  v.  Swin- 
burne, 9  Jur.  510,  Bail  Court;  Pinkertons. 
The  Bamsley  Canal  Company,  3  Y.  &  J. 
277,  n;  Hutcheon  v.  Mannington,  6  Ves. 
823;  Garvey  v.  Hibbert,  1  J.  &  W.  180. 


If  there  is  a  difficulty  in  taking  the  affidavit 
before  the  foreign  authority,  the  Court 
will,  it  seems,  appoint  a  special  Examiner, 
and  the  evidence  must  be  taken  as  a  depo- 
sition. Drevon  v.  Drevon,  12  W.  R.  66,  V. 
C.  K.  As  to  the  mode  of  taking  evidence 
before  an  Examiner,  see^os^,  pp.  904  e(  sej. 

6  Hutcheon  v.  Mannington,  6  Ves.  823 ; 
see  Eaney  v.  Kirk,  9  Dana,  267,  as  to  an 
affidavit  sworn  to  before  a  Justice  of  the 
Peace  of  another  State. 

6  Haggett  D.  Iniff,  5  De  G.,  M.  &  G. 
910;  1  Jur.  N.  S.  49;  Re,  Earl's  Trust,  4 
K.  &  J.  300;  Seton,  20;  see  Re  Davis, 
L.  E.  8  Eq.  98;  Mayne  V.  Butler,  13 
W.  R.  128.  Thus,  in  Purkis  «.  Date, 
M.  R.  in  Chambers,  6  Maj',  1864,  an  affi- 
davit was  received  and  filed,  which  had 
been  sworn  before  H.,  the  clerk  of  the  Cir- 
cuit Court  of  Burton  County,  in  the  State 
of  Indiana,  America ;  who  had  subscribed 
his  name  to  the  jurat,  and  affixed  thereto 
the  seal  of  that  Court;  to  which  was  ap- 
pended a  certificate  under  the  hand  of  A., 
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An  affidavit  must  be  correctly  intituled  in  tlie  cause  br  matter  in  C.Xxn.§lo. 
which  it  is  made;^  it  will,  however,  be  sufficient,  if  it  was  correctly   '       f——' 
entitled  when  it  was  sworn,  although  the  title  of  the  cause  may  Form  of 
have  been  subsequently  altered  by  amendment.^    Where  a  mis-  ^*'^*^''- 
take  occurred  in  the  title  of  affidavits,  by  omitting  the  name  of 
one  of  the  defendants,  they  were  received  on  its  being  shown  by 
affidavit  that  there  was  no  other  suit  pending  to  which  they  could 
relate ;°  and  where  the  names  of  the  plaintiffs  and  defendants  were 
reversed,  the  Court  allowed  the  affidavits  to  be  taken  off  the  file 
and  re-sworn,  and  then  filed  without  affixing  fresh  stamps.*    In 
another  case,"  the  affidavits  were  allowed  to  be  made  exhibits  to 
an  affidavit  properly  intituled. 

An  affidavit  made  in  one  cause  or  matter  cannot  be  used,  to  Affidavit 
obtain  an  order  in  another  cause  or  matter.     The  Court  will,  how-  ™°^®  ™  ""^^ 

'  cause,  cannot 

ever,  m  some  cases,  specially  du-ect  this  to  be  done :  thus,  where  ordinarily  be 

affidavits  have  been  filed  in  a  cause  proving  a  pedigree,  they  were  anothS-. 
allowed  to  be  used  on  the  hearing  of  a  petition  under  the  Trustee 
Act,  1850.^ 

After  an  affidavit  has  been  read  at  the  hearing  by  any  party,  it  Withdrawal 

cannot  be  withdrawn  without  the  consent  of  the  other  parties.'  °^  affidavit. 

In  all  affidavits,  the  true  place  of  residence,  description,  and  Names  and 

addition  of  every  person  swearing  the  same  must  be  inserted.'  description  of 

Q6D0I16UXS> 

This  rule,  however,  will  not  apply  to  affidavits  by  parties  in  the 

as  Secretary  of  that  State,  and  the  seal  S.  338;  as  to  waiver  of  the  irregularity, 
thereof,  that  H.  was  such  clerk,  and  was  see  Blackmore  v.  Glamorganshire  Canal 
authorized  to  administer  oaths;  and  a  oer-  Company,  5  Euss.  15L  Although  in  ordi- 
tificate,  under  the  hand  and  seal  of  office  nary  cases,  the  Court  will  disregard  the 
of  the  British  acting  Consul  at  Chicago,  misentitling  of  a  paper,  which  could  not 
that  A.  was  such  Secretary,  and  that  his  have  misled  the  opposite  party,  it  is  other- 
signature  and  the  State  seal  were  genuine.  wise  as  respects  affidavits ;  because  the 
In  Mayne  v.  Butter,  13  W.  E.  128,  V.  G.  misentitling  of  an  affidavit  will  exempt 
K.,  the  verification  of  the  signature  of  a  the  defendant  from  the  punishment  of  per- 
foreign  notary  was  dispensed  with ;  the  jnrVi  although  his  oath  is  false.  Hawley 
fund  being  small,  and  the  solicitor  person-  v.  Donnelly,  8  Paige,  415 ;  see  Stafford  v. 
ally  undertaking  to  apply  it;  see  also  Brown,  4  Paige,  360.  Where  there  are 
Smith  V.  Davies,  w.  N.  (1868),  269;  17  W.  several  defendants  and  there  is  but  one 
E.  69,  V.  C.  M. ;  where  the  verification  suit  pending  between  the  plaintiff  and  the 
was  dispensed  with.  In  Levitt  v.  Lev-  defendant  first  named  therein  with  others, 
itt,  2  H.  &  M.  626,  a  certificate  under  it  is  sufficient  ia  the  entitling  of  an  affi- 
seal  of  the  Supreme  Court  of  the  United  davit,  to  entitle  it  in  the  name  of  the  plain- 
States  of  America,  was  received  as  suffi-  tiflf  against  the  first  defendant  and  others, 
cient  evidence  that  the  official  had  power  without  setting  forth  the  names  of  all  the 
to  administer  an  oath.  In  Re,  Soriven,  17  defendants  at  length.  White  v.  Hess,  8 
L.  T.  N.  S.  641,  V.  0.  M.,  an  affidavit  Paige,  544.  Under  special  circumstances 
under  the  great  seal  of  one  of  the  United  affidavits  may  be  ordered  to  be  filed  though 
States  of  America,  and  attested  by  the  not  intituled  in  any  cause;  Salvidge  «. 
governor  of  the  State,  was  received.  In  Fulton,  20  L.  T.  N.  S.300;  V.  C.  M. 
Lees  V.  Lees,  W.  N.  (1868),  268,  M.  R.,  2  Hawes  ».  Bamford,  9  Sim.  653. 
it  appearing  that  the  official  was  named  ^  Fisher  v.  Cofley,  1  Jur.  N.  S.  956,  V. 
in  the  list  of  judicial  officers  of  the  C.  W.;  and  see  iJe  Harris,  8  Jur.  N.  S. 
United  States,  the  affidavit  was  received.  166,  V.  C.  K. 

Where  the  affidavit  is  sworn  within  the  *  Pearson  v.  Wilcox,  10  Hare  Ap.  35. 

dominions  of  the  Crown,  no  verification  6  _Re  Varteg  Chapel,  10  Hare  Ap.  37. 

of  the  seal  or  signature  of  the  official  is  6  iJe  Pickanoe,  10  Hare  Ap.  35 ;  Jones 

required.     Hayward  ».  Stephens,  1  W.  N.  v.  Tumbull,  In  re  Tumbull,  17  Jur.  851, 

318,  V.  C.  S ;  iJe  Gosa,  Liddall  v.  Nichol-  T.  C.  W. ;  which  is  apparently  the  same 

son  W.  N.  f  18661,  256;  12  Jur.  N.  S.  595,  case,  under  a  different  name. 
V  C   W.  '  Prole  V.  Soady,  L.  E.  3  Ch.  Ap.  220, 

1  May  V.  Prinsep,  11  Jur.  1032,  V.  C.  K.  L.  C. 
B.;  Mackenzie  v.  Mackenzie,  5  De  G.  &  8  Hinde,  451;  Wyatt's  P.  E.  9. 
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cause:  who  may  describe  themselves,  in  the  affidavit,  as  the  above- 
named  plaintiff,  or  defendant,  without  specifying  any  residence,  or 
addition,  or  other  description ;  and  even  where  a  plaintiff  so 
described  himself  in  an  affidavit,  and  it  appeared,  upon  inspecting 
the  office  copy  of  the  bill,  that  no  addition  had  been  given  to  him 
in  the  bill,  the  affidavit  was  considered  sufficient.^  In  that  case, 
also,  there  were  several  plaintiffs,  and  the  plaintiff  making  the  affi- 
davit described  himself  as  "  the  above-named  plaintiff; "  whereas, 
it  was  objected,  that  he  ought  to  have  called  himself  "  one  of  the 
above-named  plaintiffs  ;"  but  the  objection  was  overruled. 

All  affidavits  are  to  be  taken  and  expressed  in  the  first  person 
of  the  deponent:^  otherwise  the  solicitor,  party,  or  person,  filing 
the  affidavit,  is  not  to  be  allowed  the  costs  of  preparing  and  filing 
the  same.' 

The -affidavit  must  comfnence  by  stating,  that  the  party  "makes 
oath  and  says  : "  for  even  though  the  jurat  express  that  the  party 
was  sworn,  it  will  not  be  sufficient,  unless  the  affidavit  also  state 
that  the  party  makes  oath.* 

Every  affidavit  must  be  divided  into  paragraphs,  and  every 
paragraph  numbered  consecutively,  and,  as  nearly  as  may  be  con- 
fined to  a  distinct  portion  of  the  subject;^  and  each  statement 
in  an  affidavit  must  show  the  means  of  knowledge  of  the  person 
making  such  statement.* 

An  affidavit  must  be  pertinent  and  material.'  Scandalous  and 
irrelevant  matter  should  be  carefully  avoided,  and,  if  any  is  in- 
serted, the  affidavit  may  be  ordered  to  be  taken  off  the  file ; '  or  if 
the  affidavit  is  intended  to  be  used  before  the  Court,  the  scandalous 
matter  may  be  expunged,  by  the  same  process  as  scandal  in  a  bill 
or  other  pleading ;  °  or  if  it  is  intended  to  be  used  in  Chambers, 
a  summons  may  be  taken  out  to  have  the  matter  examined  and 
expunged." 

If  an  affidavit  contain  impertinent  matter,  or  be  of  improper 
length,  the  Court  may,  when  it  is  used  in  Court,  at  once  disallow 


1  Crockett  v.  Bishton,  2  Mad.  446 ;  and 
see  Boddiiigton  v.  Woodley,  12  L.  J.  Ch. 
15,  M.  K. 

2  Or  J.  XVIII.  1;  see  New  Jersey  Rule 
in  Chancery,  71. 

8  Ord.  XVIII.  2;  7m  re  Husbnnd,  12  L. 
T.  N.  W.  BOS,  V.  C.  W.,  affidavits  sworn 
in  America,  were  received,  though  ex- 
pres^'ed  in  tlie  third  person. 

*  Phill  ps  V.  Prentice,  2  Hare,  642;  Ee 
Newton,  2  De  G.,  F.  &  J.  3;  Allen  v.  Tay- 
lor, L.  R.  10  Kq.  62,  V.  C.  J.  In  the  case 
of  an  affirmation,  the  words,  "  do  solemn- 
ly, sincerely,  and  truly  affirm  and  declare," 
are  usually  substituted  lor  "make  oath 
and  sav." 

6  15&18  Vic.  0.  86,  §  37. 

6  Ord.  6  Feb.  1861,  r.  23;  and  see 
Woodhatch  v.  Freeland,  11  W.  R.  398,  V. 
C.  K;  Meach  v.  Chappell,  8  Paige,  136; 
Sea  Ids.  Co.  v.  Stebbins,  8  Paige,  663. 


7  See  Meach  v.  Chappell,  8  Paige,  135. 

8  Goddard  v.  P^irr,  24  L.  J.  Ch.  783;  3 
W.  R.  633,  V.  C.  K.;  Keinick  v.  Kernick, 
12  W.  R.  335,  V.  C.  W. 

9  See  ante,  pp.  347, 364.  It  is  competent 
for  the  Court,  upon  the  mere  examina- 
tion of  an  affidavit  or  other  paper  read  be- 
fore it,  on  a  motion,  to  order  .'<candalous  or 
impertinent  matter  contained  in  it  to  be 
expunged  without  reference  to  a  Master, 
and  to  charge  the  proper  party  with  the 
costs.  Powell  V.  Kane,  5  l^aige,  266.  A 
party  who  makes  an  affidavit  to  oppose  a 
motion,  is  only  authorized  to  state  the 
facts;  and  it  is  scandalous  and  impertinent 
to  draw  inferences  or  state  arguments  in 
the  affidavit,  reflecting  on  the  character 
or  impeaching  tiie  motives  of  the  adverse 
party  or  his  solicitor.  Powell  v.  Kane,  5 
Paige,  265. 

If  Ord.  XXXV.  60;  ante,  p.  854. 
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the  costs  of  the  improper  part,  or  may  disallow  the  costs  of  the  c.xxii.§io. 

part  which  the    Taxing    Master    may  distinguish  as  being  im-    ' r ' 

proper;^  and  where  it  is  used  in  Chambers,  the  Judge  may  at 
once  disallow  all  unnecessary  matter;  and  the  part  disallowed  is  to 
be  distinguished  by  the  initials  of  the  Chief  Clerk  in  the  margin.^ 

The  application  for  the  costs  of  impertinent  matter  in  an  affi-  Costs  thereof : 
davit  should  be  made  when  the  affidavit  is  used.^    The  Court  gen-  TppUed^for. 
erally  leaves  it  to  the  Taxing  Master  to  determine  what  part  of  the 
affidavit  is  unnecessary :  m.erely  expressing  an  opinion  that  it  is  of 
improper  length.* 

Affidavits  ought  to  be  fairly  written  upon  foolscap  paper  book-  Affidavits: 
wise ;  but  the  Clerks  of  Records  and  Writs  may  receive  and  file  -yfri^teti.  ^ 
affidavits  written  otherwise,  if  in^their  opinion  it  is,  under  the  cir- 
cumstances, desirable  or  necessary.^    The  Clerks  of  Records  and  Erasures  and 
Writs  may  refuse  to  file  any  affidavit  in  which  there  is  ayy  knife  ation™  ' 
erasure,  or  which  is  blotted  so  as  to  obliterate  any  word,  or  which 
is  improperly  written,  or  so  altered  as  to  cause  any  material  dis- 
figurement ;  or  in  which  there  is  any  interlineation :  unless  the 
person  before  whom  it  is  sworn  authenticate  such  interlineation 
with  his  initials,  so  as  to  show  that  it  was  made  before  the  affi- 
davit was  sworn,  and  to  mark  the  extent  of  the  interlineation.^ 

An  affidavit  in  which  there  are  interlineations  or  alterations,  not-  Consent  to 
so  marked,  may,  however,  be  filed  with  the  consent  of  the  solicitors  fon^^„^''' 
of  all  parties  against  whom  it  is  intended  to  be  used :  such  consent  unauthenti- 
being  indorsed  on  the  affidavit  and  signed  by  the  solicitors.^    And  lineations  or 
where  two  affidavits,  by  A.  and  B.,  were  written  on  the  same  paper,  alterations. 
and  there  were  unauthenticated  alteratious  in  the  affidavit  of  A., 
the  document  was  allowed  to  be  filed  as  the  affidavit  of  B. :  that  of 
A.  being  rejected.' 

Dates  and  sums  may  be  written,  either  in  words  or  in  figures;  ^  Dates  and 
but  every  quotation  should  be  placed  between  inverted  commas.       ^""'^" 

Schedules  referred  to  in  an  affidavit  as  "  hereunder  written,"  Schedules. 

1  Ord.  XL.  9;  as  to  this  order,  see  IJur.  N.  S.  696,  V.  C.  S. ;  Hanslip  d.  Kit- 
Moore  »  Smith,  14  Beav.  393,  396;  Mayor  ton,  8  Jur.  N.  S.  835,841,  V.  C.  S;  on 
of  Berwick  v.  Murray,  7  De  G.,  M.  &  G.,  appeal, iJ.  1113;  Scottish  Union  Insurance 
497,514,615;  3  Jur.  N.  S.  1,5;  Hanslip  Company  v.  Steele,  ubi  sup.;  Guest  v. 
V.  Kitton,  8  Jur.  N.  S.  835,  841,  V.  C.  S. ;  Smythe,  L.  R.  5  Ch.  Ap.  551,  558,  L.  J.  G. 
j8  1113,  L.  C;  Jie  Furrington,  33  Beav.  6  Ord.  6  March,  1860,  r.  16;  Braith- 
346;  Guest  «.  Smythe,  L.  R.  5  Cli.  Ap.  551,  waite's  Oaths  in  Chan.  42. 

568,  L.  J  G.;  He  Skidraore,  1  Jur.  N.  S.  6  Ord.  I.  36;  and  see  15  &  16  Vic.  c.  86, 

696)  3   W.   R.   684,   V.   C.   S;    Scottish  §  25. 

Union  Insurance  Company  v.  Steele,  9  L.  '  Braithwaite's  Pr.  340.    But  an  irregu- 

T.  N.  S.  677,  V.  C.  W.;  ante,  p.  350.    If  a  larity  in  the  jurat  cannot  be  waived,  see 

solicitor  is  compelled  to  pay  the  costs  of  post,  p.  897. 

expunging  scamlalous  or  impertinent  mat-  8  qjh  ^.  Gilbard,  9  Hare  Ap.  16. 

ter,  he   lias   no  legal  or  equitable  cUim  »  The  present  practice  in  the  Record  and 

upon    his    client  to  refund  the  amount.  Writ  Clerks' Office  of  allowing  afflilavits  to 

Powell  V.  Kane,  5  'Paige,  265.    For  form  be  filed,  notwiihstanding  that  dates  and 

of  orrler  see  Seton,  89,  No.  17.  sums  are  written  therein  in  figures,  instead 

2  Ord'.  XL.  10.  of  in  words,  was  adopted  with  the  sanction 

3  See  Ord.  XL.  9;  Horner  v.  Wheel-  of  Lord  Chancellor  Campbell.  A  previous 
wrighr  2  Jur.  N.  S.  367,  V.  C.  S.  usage  in  the  oflice   to  the  contrary  was 

*  Moore  v.  Smith,  1'4  Beav.  393,  396;  Re  recognized  in  Crjnk  ».  Crouk,  1  Jur.N.  S. 
Eadcliffe,  Seton,  89,  No.  17;  Be  Skidmore,      664,  V.  C.  S. ;  Braithwaite's  Pr.  340. 
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C.XXII.§10.  should  be  placed  after  the  jurat;  and  the  commissioner,  or  other 

^'  person  before  whom  the  affidavit  is  sworn,  must  sign  his  name  at 

the  end  of  each  schedule.    If  a  schedule  is  placed  before  the  jurat, 

it  should  not  be  referred  to  as  "  hereunder  written,"  but  as  "  the 

schedule  (or,  first,  &c.,  schedule)  set  forth  in  this  my  affidavit." 

The  schedules  may  also  be  embodied  in  the  affidavit.-' 

Alterations  in       Alterations  in  schedules,  or  in  accounts  made  exhibits  to  affi- 

in  exhibfi.*"^    davits,  should  be  authenticated  in  the  same  manner  as  in  the  body 

of  the  affidavits.^ 
Distinction  A  document  may  be  referred  to  in  an  affidavit,  either  as  an  ex- 

documents       hibit,  thus :  "  produced  and  shown  to  me  at  the  time  of  swearing 
annexed  and    ^j^g  jjjy  affidavit,  and  marked  with  the  letter  A,"  or  as  "hereunto 

documents  -,  n     -m  i         -i         -i     ■•  m    i        i  •  j-i    n 

exhibited.  annexed."  li  "  produced  and  shown,  the  document  is  not  nied 
with  the  affidavit ;  if  "  hereunto  annexed,"  the  affidavit  cannot 
properly  be  filed  without  it ;  and  it  is  therefore  generally  more 
convenient  not  to  refer  to  it  as  "  hereunto  annexed ; " '  and  if  in- 
tended to  be  used  in  Chambers,  it  must  not  be  so  referred  to.* 
Identifying  Any  document  referred  to,  must  be  distinguished  by  some  mark 

refemd'to.      placed  upon  it,  and  signed  by  the  person  before  whom  the  affidavit 

is  sworn  .^ 
Certificate  It  is  the  usual  practice,  in  all  cases,  to  write  the  short  title  of 

on  exhibit,      ^j^^  cause  Or  matter  on  the  exhibit ;  and  this  must  be  done  in  the 
case  of  documents  made  exhibits,  and  intended  to  be  used  in 
Chambers.^ 
Production  of      Where  a  document  is  referred  to  as  being  produced  and  shown 
deponent!    ^  to  ^^^  deponent,  the  person  before  whom  the  affidavit  is  sworn 
must  inquire  whether  the  deponent  has  seen  the  document,  and  is 
aware  of  the  contents  thereof;  but  this  need  not  be  done  where 
the  document  is  referred  to  as  hereunto  annexed :  the  document 
being  annexed  at  the  time  the  affidavit  is  sworn.' 
Production  of      Where  one  party  has  proved  written  documents  in  a  cause,  the 
proof'**  ^        other  side  has  no  right,  upon  that  ground,  and  in  the  absence  of 
special  circumstances,'  to  require  them  to  be  produced  before  the 
hearing;  unless,  perhaps,  where  the  affidavit  proving  them  sets 
them  out  verbatim:^  for  a  party  can  have  no  right  to  see  the 
strength  of  his  adversary's  case,  or  the  evidence  of  his  title  before 
the  hearing."  The  documents  may,  however,  be  ordered  to  be  pro- 
duced, in  order  that  the  other  side  may  cross-examine  upon  them." 
Jurat.  The  jurat  should  be  written  at  the  end  of  the  affidavit,  and  is 

usually  placed  at  the  right-hand  corner ;  it  may,  however,  be  writ- 

1  Braithwaite's  Pr.  341.  M.  &  6.  47;  18  Jur.  2B3;  see  also  For- 

2  See  Regul.  8  Aug.  1857,  i.  y).  rester  v.  Helme,  M'Clel.  B58. 

8  Braithwaite's  Pr.  341.  ^  Hodson  «.  Earl  of  Warrington,  3  P. 

*  Kegul.  8  Aug.  1857,  r.  11;  and  see  Wms.  34. 

Ord.  XXIT.  3.  1"  Davers  v.  Davers,  2  P.  Wms.  410; 

5  Hewetson  v.  Todhunter,  2  Sm.  &  Giff.  Hodson  ».  Earl  of  Warrington,  uii  sup.; 
Ap.  2.  Wiley  v.  Pistor,  7  Ves.  411 ;  Fencott  v. 

6  Eegul.  8  Aug.  1857,  r.  12.  Clarke,  6  Sim.  8 ;  Lord  v.  Colvin,  vbi  sup,; 
1  Braithwaite's  Pr.  341.  Gresley,  192;  ante,  p.  885. 

8  Lord  V.  Colvin,  2  Drew.  205 ;  5  De  G.,  "  Bell  v.  Johnson,  1  J.  &  H.  682. 
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ten  on  either  side  of  the  page,  or,  if  necessary,  in  the  margin ;  but 
not  on  a  page  upon  which  no  part  of  the  statements  in  the  affidavit 
appears.^  It  must  also  correctly  express  the  time  when,  and  the 
place  where,  the  affidavit  is  sworn,  including  the  name  of  the  city, 
borough,  or  county.^ 

The  deponent  must  sign  his  name,  or  make  his  mark,  at  the  side 
of  the  jurat :  not  underneath  it.*  The  person  before  whom  the 
affidavit  is  sworn  must  sign  his  name  at  the  foot  of  the  jurat ;,  to 
which  must  be  added  his  full  official  character  and  description,  not 
necessarily,  however,  in  his  own  handwriting.* 

If  the  deponent  be  a  marksman  or  bUnd,  the  affidavit  must  be 
first  truly,  distinctly,  and  audibly  read  over  to  him  :  either  by  the 
person  before  whom  the  affidavi?is  sworn,  or  by  some  other  per- 
son. In  the  first  case,  it  must  be  expressed  in  the  jurat  that  the 
affidavit  was  so  read  over,  and  that  the  mark  or  signature  was 
affixed  in  the  presence  of  the  person  taking  the  affidavit :  in  the 
second  case,  such  other  person  must  attest  the  mark  or  signature, 
and  must  be  first  sworn  that  he  has  so  read  over  the  affidavit,  and 
that  the  mark  or  signature  was  made  in  his  presence,  and  this  must 
be  expressed  in  the  jurat.^  , 

If  the  deponent  be  a  foreigner,  the  contents  of  the  affidavit 
must  be  interpreted  to  him ;  and  the  interpreter  must  be  sworn 
that  he  has  truly,  distinctly,  and  audibly  done  so,  and  that  he  will 
truly  interpret  the  oath  about  to  be  administered,  and  then  the 
deponent  may  be  sworn ;  and  that  these  formalities  have  been 
complied  with,  must  be  expressed  in  the  jurat.^ 

Formalities  of  a  similar  kind,  by  which  it  may  appear  that  the 
deponent  has  fully  understood  the  contents  of  his  affidavit,  before 
he  is  sworn,  must  be  adopted  in  the  case  of  a  deaf,  or  deaf  and 
dumb  person,  or  in  other  similar  cases.' 


c.xxn.§io. 


Signature 
and  attesta- 
tion. 


Marksmen 
and  blind 
men: 

special  jurat. 


Foreigners. 


Deaf  and 
dumb  per-  ; 
sons. 


1  Braithwaite's  Pr.  342. 

2  Ibid. ;  18  &  19  Vie.  o.  134,  §  15,  Ord. 
IV.;  but  see  Gates  v.  Buckland,  13  W.  R. 
67,  V.  C.  S. 

3  Anderson  v.  Stather,  9  Jur.  1085,  V. 
C.  K.  B. 

4  Braithwaite's  Pr.  342 ;  but  see  Gates 
V.  Buckland,  13  W.  R.  67,  V.  C.  S.  The 
words  "  before  me  "  must  precede  the  com- 
missioner's signature.  See  Graham  y, 
Ingleby,  cited  Braitliwaite's  Oaths  in 
Chan.  46.  For  forms  of  jurats,  see  Vol. 
III. 

6  If  the  deponent  is  blind,  the  officer 
should  certify  in  the  jurat,  that  the  aifi- 
davit  was  cnrefuUy  and  correctly  read  over 
to  him,  in  the  presence  of  such  officer,  be- 
fore he  swore  to  the  same.  Matter  of 
Christie,  6  Paige,  242.  So  where  the  affi- 
ant has  been  found  by  the  inquisition  ot 
a  jury  to  be  a  lunatic,  the  officer  before 

VOL    I. 


whom  the  affidavit  is  sworn,  should  state 
in  the  jurat,  that  he  has  examined  the 
deponent  for  the  purpose  of  ascertaining 
the  state  of  his  mind,  and  that  he  was  ap- 
parently of  sound  mind,  and  capable  of 
understanding  the  nature  and  contents  of 
the  affidavit.  Matter  of  Christie,  5  Paige, 
242.  The  attestation  should  be  written 
near  the  jurat.  Wilson  v.  Clifton,  2  Hare, 
635;  7  Jur.  21B;  Braithwaite's  Pr.  380. 
Where  a  marksman  signed  an  affidavit 
with  his  name  at  lengl;h,  his  hand  having 
been  guided  on  the  occasion.  It  was  ordered 
to  be  tiiken  off  the  file.  v  Christo- 
pher, 11  Sim.  409.  For  forms  of  special 
jurats,  see  Vol.  III. 

6  Braith*aite's  Oaths  in  Chan.  35.  For 
forms,  see  Vol.  III. 

'  Reynolds  v.  Jones,  Trin.  Term,  1818 ; 
Braithwaite's  Pr.  383.  For  forms,  .see 
Vol.  III. 
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ETlDEirCE. 


C.XXII.§10. 

> y 

Oath;  how 
to  be  admin- 
istered. 

Affirmations 
by  Quakers, 
&c.,  and  by 
other  persons 
objecting  to 
be  sworn. 


Irregularity 
in  jurat 
cannot  be 
waived. 


Omission  in 
jurat  to 
affidavit 
swomabroad. 


Irregularity 
in  affidavit  of 
service. 


Affidavit  not 
to  be  used'till 
filed. 


The  oath  must  be  administered  in  a  reverent  manner ;  *  and,  if 
not  administered  in  the  usual  form,  the  authority  for  administering 
it  should  appear  in  the  jurat.^ 

Quakers,  Moravians,  and  Separatists  give  their  evidence  on 
their  solemn  affirmation ; "  and  any  person  who  objects,  from  con- 
scientious motives,  to  be  sworn,  may  now  give  his  evidence  upon 
his  solemn  affirmation ;  *  but  the  person  qualified  to  take  the  affirma^ 
tion,  must  be  satisfied  of  the  sincerity  of  the  objection,  and  this 
must  appear  in  the  affirmat.^ 

It  is  an  universal  principle  in  all  Courts,  that  jurats  and  affi- 
davits, when  contrary  to  practice,  are  open  to  objection  in  any  stage 
of  a  cause.  This  does  not  depend  upon  any  objection  which  the 
parties  in  a  particular  cause  may  waive,  but  upon  the  general  rule 
that  the  document  itself  shall  not  be  brought  forward  at  all  if  in 
any  respect  objectionable  with  reference  to  the  rule  of  the  Court. 
Where,  therefore,  there  was  an  irregularity  in  the  jurat  of  an 
answer,  a  motion  by  the  plaintiff  to  take  it  off  the  file,  on  the 
ground  of  such  irregularity,  was  allowed,  notwithstanding  that  he 
had  taken  an  office  copy  of  the  answer.'  Where,  however,  in  the 
case  of  an  affidavit  sworn  abroad,  before  a  notary,  the  place  where 
it  was  sworn  was  omitted  in  the  jurat,  it  was  ordered  to  be  filed : 
the  Vice-Chancellor  observing,  that  he  thought  the  Court  must 
assume  that  the  notary  was  acting  in  pursuance  of  his  duty,  and 
that  he  would  not  perform  a  notarial  act  out  of  the  jurisdiction  in 
which  alone  he  had  authority.' 

It  is  to  be  observed,  particularly,  that  every  affidavit  of  service 
of  writs,  or  of  orders,  upon  which  process  of  contempt  is  to  be 
founded,  must  truly  and  fully  prove  good  service ;  and  that  if  the 
plaintiff's  name,  the  Court,  the  return  of  the  writ,  or  any  thing 
material,  be  omitted,  no  attachment  can  be  thereupon  regularly 
issued :  for,  until  a  due  service  be  shown,  no  contempt  appears  to 
the  Court.' 

Before  any  affidavit  is  used  for  any  purpose,  it  must  have  been 
filed  in  the  Office  of  the  Clerks  of  Records  and  Writs,  and  an 
office  copy  be  produced.'     Sometimes  in  vacation,  however,  when 


1  Ord.  XIX.  14;  ante,  p.  887,  note. 

2  1  &  2  Vic.  c.  lOB ;  see  Braithwaite's 
Pr.  383,  384.    For  forms,  see  Vol  III. 

8  7  &  8  Will.  III.  c.  34,  §  1;  8  Geo.  I. 
c.  6,  §  1 ;  22  Geo.  II.  c.  30,  §  1 ;  ib.  o.  46, 
§  36;  9  Geo.  IV.  o.  82,  §  1;  3  &  4  Will. 
IV.  0.  49 ;  J6.  c.  82 ;  1  &  2  Vic.  o.  77 ;  and 
see  ib.  lOS.  For  forms  of  affirmation  in 
these  cases,  see  Vol.  III. 

*  Ante,  p.  887,  note. 

6  17  &  18  Vic.  c.  125,  §  20.  Where  the 
affidavit  is  on  affirmation,  and  the  person 
taking  it  does  not  certify  that  the  affirm- 
ant is  a  Quaker  or  other  person  allowed 


by  law  to  make  affirmation,  the  affidavit 
can  be  of  no  avail.  Einggold  v.  Jones,  1 
Bland,  90.    For  forms,  see  Vol.  III. 

6  Pilkington  v.  Himsworth,  1  Y.  &  C. 
Ex.  612,  616 ;  but  see  Braithwaite's  Pr.  48, 
and  ante,  pp.  743,  89B. 

'  Meek  v.  Ward,  10  Hare  Ap.  1 ;  Gates 
V.  Buckland,  13  W.  E.  67,  V.  C.  S. 

8  Hinde,  453;  Ord.  XXVIII.  8. 

9  Ord.  XVIII.  5;  Jackson  v.  Cassidy, 
10  Sim.  326 ;  Darley  V.  Nicholson,  1  Dr.  & 
War.  66,  70;  Elsey  v.  Adams,  4  Giff.  398; 
9  Jur.  N.  S.  788;  see  Bloodgood  v.  Clark, 
4  Paige,  574,  576. 
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the  matter  was  pressing,  the  Court  has  taken  affidavits  into  its  C.XXii.§io. 
own  hands,  and  tlien  considered  them  as  filed.^  ■ y— — ' 

No  affidavit,  filed  on  or  after  the  first  day  of  Easter  Term,  1861,  Memoran- 
is  to  be  used  as  evidence,  on  any  proceeding  in  any  cause  or  "^"^  *°  ^^ 
matter,  unless  there  be  written  at  the  foot  thereof,  at  the  time  of  ftotof\ffi- 
filing  the  same,  a  memorandum  stating  by  whom  the  same  is  filed,  '^*"*' 
which  memorandum  is  to  be  in  the  form  following,  or  as  near 
thereto  as  circumstances  will  admit  (that  is  to  say) :  "  This  affi- 
davit is  filed  on  the  part  and  behalf  of  the  plaintiffs  "  (or,  "  of  the 
defendants  M.  and  N.").^ 

Sometimes,  when  expedition  is  required,  the  solicitor  filing  the  Expedition 
affidavit,  instead  of  waiting  until  an  office  copy  is  made  by  the  ''°^^^' 
Clerk  of  Eecords  and  Writs,  tikes  a  copy  of  the  affidavit  to 
the  office,  at  the  same  time  that  he  takes  the  original  affidavit 
to  be  filed,  and  then  the  Clerk  of  Records  and  Writs  examines 
and  marks  the  copy  as  an  office  copy,  at  the  same  time  that  he 
files  the  original.' 

Where  affidavits  are  filed  in  support  of  interlocutory  applica^  Timemtiiin 
tions,  or  to  be  used  in  proceedings  under  decrees,  there  is  no  davits  to  be 
particular  time  fixed  for  filing  them ;  but  they  should  be  filed  in  ^^^^\  °^ 
time  enough,  before  the  application  or  proceeding  on  which  they  applications, 
are  intended  to  be  used  is  brought  on,  to  enable  the  adverse  party 
to  obtain  copies:   otherwise,  the  application  or  proceeding  will 
generally  be  directed  to  stand  over ;  and  where  it  is  intended  to 
make  use  of  affidavits  filed  before  the  particular  petition,  notice 
of  motion,  or  summons,  was  presented,  served,  or  issued,  express 
notice  of  such  intention  should  be  given  in  due  time  to  the  op- 
posite party,  as  he  is  not  bound  to  search  for  affidavits  filed  before 
those  respective  periods.* 

The  party  filing  an  affidavit  should,  in  all  cases,  take  an  office  Office  copies: 
copy  of  it,  except  in  the  case  of  an  affidavit  filed  by  a  claimant  betaken! 
coming  in  pursuant  to  advertisement,  under  a  decree :  in  which 
case,  the  office  copy  is  to  be  taken  by  the  party  prosecuting  the 
cause,  unless  the  Judge  otherwise  directs.^    Upon  filing  an  affi-  Notice  of 
davit,  it  is  the  usual  practice  of  solicitors  in  all  cases  to  give  notice  ^iril^^" 
of  the  filing  to  the  adverse  party ;  and  such  notice  must  be  given 
by  a  claimant  in  the  exceptional  case  just  referred  to.^ 

Formerly,  any  party  who  required  a  copy  of  an  affidavit,  had  to  Copies  of 
obtain  an  office  copy  at  the  Record  and  Writ  Clerks'  Office;  but  ^^^'^\j^^ 
now,  where  any  party  requires  a  copy  of  an  affidavit  filed  by  the  furnished, 
adverse  party,  he  is  to  -make  written  application  to  the  party  by 

1  Per  Lord  Langdale,  in  Attomey-6en-       XXIX.,  Proceedings  in  Chambers;   Cliap. 
eral  v.  Lewis,  8  Beav.  179.  XXXV.  §  2  Motions;  §  3,  Petitions. 

2  Ord.  6  Feb.,  1861,  r.  18.  «  Ord.  XXXVI.  1;  Ord.  XXXV.  39. 

8  Braithwaite's  Pr.  494.  *  Ord.  XXXV.  38.    For  form  of  notice, 

i  See  Ord.  XXXV.  27;  and  post,  Chap.      see  Vol.  III. 
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How  copies 
jirmished  by 

Earties  are  to 
e  written, 
and  indorsed. 


Proceedings, 
in  case  of 
refusal  or 
neglect  to  de- 
liver copies. 


Effect  of 
omitting  to 
delirer  copies. 


When  costs 
of  copies  will 
not  be 
allowed. 


whom  the  copy  ought  to  be  delivered,  or  his  solicitor,  with  an 
undertaking  to  pay  the  proper  charges ;  ^  and  thereupon  such 
party,  or  his  solicitor,  is  to  make  such  copy,°  and  deliver  the  same 
on  demand  within  forty-eight  hours ;  °  and  is  to  produce  the  office 
copy  in  Court,  or  in  Chambers,  when  required.*  In  cases  of  ex 
parte  applications  for  injunctions,  or  writs  of  ne  exeat  reffno,  the 
copies  must  be  delivered  immediately  upon  the  receipt  of  the 
request,  or  within  such  time  as  may  be  specified  therein,  or  may 
have  been  directed  by  the  Court.^ 

All  copies  to  be  delivered  by  parties  or  their  solicitors,  are  to 
be  written  on  paper  of  a  convenient  size,  with  a  sufficient  margin,' 
and  in  a  neat  and  legible  manner,  similar  to  that  which  is  usually 
adopted  by  law  stationers ;  and,  unless  so  written,  the  parties  or 
solicitors  delivering  them  will  not  be  entitled  to  be  paid  for  the 
same.'  The  folios  of  all  copies  are  to  be  numbered  consecutively 
in  the  margin,  and  the  name  and  address  of  the  party  or  solicitor, 
by  whom  the  same  are  made,  is  to  be  indorsed  thereon,  in  like 
manner  as  upon  the  proceedings  in  the  Court ; '  and  such  party 
or  solicitor  is  to  be  answerable  for  the  same  being  true  copies  of 
the  originals,  or  of  the  office  copies,  of  which  they  purport  to  be 
copies.' 

Where  any  party  or  solicitor  who  is  required  to  deliver  any 
such  copy,  either  refuses  or  does  not  deliver  the  same  within  the 
period  allowed  for  that  purpose,  the  person  making  such  applica- 
tion may  procure  a  copy  from  the  office  in  which  the  original  has 
been  filed,  in  the  same  way  as  if  no  such  application  had  been 
made  to  the  party  or  solicitor;  and,  in  such  case,  no  costs  will  be 
due  or  payable  to  the  party  or  solicitor  so  making  default,  in 
respect  of  the  copy  so  applied  for." 

If  a  party  or  solicitor  by  whom  any  copy  ought  to  be  delivered, 
refuses,  or  does  not  deliver  the  same,  within  forty-eight  hours,  an 
addition  of  two  clear  days  is  to  be  made  to  the  period  within 
which  any  proceeding  which  may  have  to  be  taken  after  obtaining 
such  copy  ought  to  be  taken ;  so  that  the  person  requiring  such 
copy  may  be  as  little  prejudiced  as  possible  by  the  neglect  of  the 
party  or  solicitor  to  deliver  such  copy." 

The  Tajdng  Master  is  not  to  allow  any  costs  in  respect  of  any 
copy  so  taken,  unless  it  shall  appear  to  him  to  have  been  requisite. 


1  Ord.  XXXVI.  4.  The  ordinary 
charges  are  lid.  per  folio  to  a  pauper,  and 
id.  per  folio  to  other  persons.  Regnl.  to 
Ord.  Sched.  i.  For  forms  of  application 
and  undertaking,  see  Vol.  III. 

2  Ord.  XXXVE.  6. 
8  Ord.  XXXVI.  6. 
*  Ord.  XXXVI.  10. 
6  Ord.  XXXVI.  9. 


•  Foolscap  paper,  with  a  quarter  mar- 
gin, is  ordinarily  used. 
1  Ord.  XXXVl.  11. 

8  See  ante,  pp.  453,  4B4;  Ord.  III.  2,  5. 

9  Ord.  XXXVI.  8.  Each  copj;  delivered 
should  include  a  copy  of  the  jurat,  and 
should  state  the  day  on  which  the  original 
affidavit  was  filed. 

10  Ord.  XXXVI.  12. 

11  Ord.  XXXVII.  16. 
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and  to  have  been  made  with  due  care,  both  as  regards  the  con- 
tents and  the  writing  thereof.^ 

Parties  requiring  copies  of  aiEdavits  should  proceed  in  the 
manner  above  pointed  out;  but  oifice  copies  of  affidavits  will, 
nevertheless,  be  made  by  the  Clerks  of  Records  and  Writs,  at  any- 
time, for  any  person,  whether  party  to  the  cause  or  matter  or  not, 
who  may  prefer  that  course,  at  the  risk  of  such  copies  being  dis- 
allowed on  taxation.^ 

-Expenses  incurred,  in  consequence  of  affidavits  being  prepared 
or  settled  by  counsel,  are  to  be  allowed  only  when  the  Taxing 
Master,  in  his  discretion,  and  on  consideration  of  the  special  cir- 
cumstances of  each  case,  thinks  such  expenses  properly  incurred ; 
and  in  such  case,  he  is  to  be  at  ^liberty  to  allow  the  same,  or  such 
parts  thereof  as  he  may  consider  just  and  reasonable,  whether  the 
taxation  be  between  solicitor  and  client  or  between  party  and 
party.^ 

Where  a  witness,  of  whose  evidence  a  party  desires  to  avail 
himself  on  the  hearing  of  a  cause  in  which  issue  has  been  joined,* 
refuses  to  make  an  affidavit,  the  party  may  examine  him  ex 
parte,^  before  an  Examiner."  The  attendance  of  the  witness  is 
procured,  and  his  examination  conducted,  in  the  same  manner  as 
in  the  case  of  other  examinations  before  the  Examiner ; '  but  no 
party  has  a  right  to  be  present  at  such  examination,  except  the 
party  producing  the  witness,  his  counsel,  solicitor,  and  .agents." 
When  the  examination  is  concluded,  the  Examiner  transmits  it  to 
the  Office  of  the  Clerks  of  the  Records  and  Writs  :  having  marked 
it  as  taken  ex  parte ;  and  it  will  be  deemed  and  dealt  with  by 
them  as  an  affidavit.'  The  party  requiring  the  attendance  of  the 
witness,  whether  a  party  or  not,  must  give  to  the  opposite  party 
forty-eight  hours'  notice  at  least  of  his  intention  to  examine  such 


C.XXII.§10. 


Office  copies 
may  be  ob- 
tained, in  any 
case,  at  tbe 
Record  and 
Writ  Clerks' 
Office. 


Costs  of  prep- 
aration or 
settling  of 
affidavits  by 
counsel. 


Ex  parte. 
examination 
of  p"Erson 
refusing  to 
make  affi- 
davit. 


Notice  of 
examination. 


1  Ord.  XXXTI.  13. 

2  See  Braithwaite's  Pr.  494. 

8  Ord.  XL.  17.  Costs  of  settling  an 
affidavit  (which  was  an  echo  of  the  bill) 
by  counsel  were  allowed  in  Dnvies  v. 
Marshall  (No.  2),  1  Dr.  &  S.  564;  7  Jur. 
N.  S.  669. 

^  An  ex  parte,  examination  cannot,  in 
strictness,  be  had  where  a  notice  of  motion 
for  decree  has  been  given.  Anlt,  pp.  823, 
824.  In  Smith  ».  Baker,  4  N.  E.  321,  V. 
C.  W.,  2  H.  &  M.  498,  however,  it  was 
allowed  to  be  used,  on  terms  as  to  cross- 
examination  thereon. 

6  Ord.  5  Feb.,  1861,  rr.  4,  6. 

'  See  Gresley,  Eq.  Ev.  (Am.  ed.)  50  cJ 
ttq.  Under  the  practice  heretofore  exist- 
ing in  New  York,  each  parfy  had  a  right 
to  select  his  own  Examiner,  and  tlie  Court 
would  not,  on  motion  of  the  opposite  party, 
interfere  with  that  right.  But  a  direct 
examination  might  be  had  before  one 
Examiner,  and  a  cross-examination  before 


another.    Troup  ».  Haight,  6  John.  Ch. 
335. 

The  Circuit  Courts  of  the  United  States 
have  power  to  appoint  Examiners  in  suits 
in  Equity,  and  it  is  a  matter  of  discretion 
whether  they  be  standing  Examiners,  or 
be  designated  as  the  occasion  arises  for 
their  services  in  any  cause.  Van  Hook  «. 
Pendleton,  2  Blntch.  C.  C.  35;  78th  of  the 
United  States  Equity  Eules.  But  in  the 
Circuit  Courts  of  the  United  States,  an 
oral  examination  of  witnesses  before  an 
Examiner,  previous  to  the  amendment  of 
the  67th  Rule  in  March,  1862,  was  irregu- 
lar, unless  there  was  an  agreement  between 
the  parties  to  waive  written  interrogato- 
ries; and  such  agreement  ought  to  Be  in 
writing.  Van  Hook  v.  Pendleton,  2  Blatoh. 
C.  C.  85. 

7  As  to  examinations  before  an  Exam- 
iner, see  poA.,  p.  903  eJ  sey. 

8  Orci.  5  Feb.,  1861,  r.  6. 

9  IIM. 
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Affidavits 
and  deposi- 
tions: when 
to  be  printed. 


How  printed. 


Copy  for  the 
printer. 


Where  issue 
joined. 


On  motion 
or  decree. 


Application 
to  nave 
affidavits  and 
depositons 
printed : 
when  to  be 
made. 


witness ;  and  such  notice  must  contain  the  name  and  description 
of  the  witness,  and  the  time  and  place  of  the  examination :  unless 
the  Court  thinks  fit  to  dispense  with  such  notice.^ 

All  affidavits  and  depositions  to  be  used  on  the  hearing  of  any 
cause,  or  motion  for  a  decree,  must  be  printed : ''  except  such  as 
have  been  filed  for  the  purpose  of  any  interlocutory  appUcation, 
and  of  which  office  copies  have  been  taken.' 

Such  affidavits  and  depositions  are  printed  under  the  direction 
and  superintendence  of  the  Clerks  of  Records  and  Writs,  upon 
paper  of  the  kind  and  dimensions,  and  with  the  type  prescribed 
for  the  printing  of  Bills,  and  in  all  other  respects  in  such  form  and 
manner  as  the  Clerks  of  Records  and  Writs  deem  most  conven- 
ient.* 

Solicitors  and  parties,  on  filing  affidavits  required  to  be  printed, 
must  leave  with  the  Clerks  of  Records  and  Writs  a  fair  copy  of 
each  affidavit  filed,  written  on  draft  paper,  on  one  side  only,  and 
certified  by  the  solicitor  or  party  to  be  a  correct  copy.^ 

In  a  cause  in  which  issue  is  joined,  the  Clerks  of  Records  and 
Writs  wiU,  upon  the  application  of  any  party  to  the  suit,  cause 
such  affidavits  and  depositions  (other  than  depositions  taken  on 
the  oral  cross-examination  of  witnesses  who  have  made  such  affi- 
davits) to  be  printed  after  the  expiration  of  the  time  fixed  for 
closing  the  evidence ;  and  such  last-mentioned  depositions,  after 
the  expiration  of  the  time  allowed  for  the  oral  cross-examination 
of  such  witnesses.^ 

In  a  cause  in  which  a  notice  of  motion  for  a  decree  has  been 
given,  the  Clerks  of  Records  and  Writs  wiU,  upon  the  application 
of  any  party  to  the  suit,  cause  the  affidavits  filed  on  behalf  of  the 
plaintiffs,  the  affidavits  filed  on  behalf  of  the  defendants,  and  the 
affidavits  of  the  plaintiffs  in  reply,  to  be  printed  after  the  times 
respectively  allowed  for  filing  each  set  of  such  affidavits,  and  the 
depositions  taken  on  the  oral  cross-examination  of  the  witnesses 
who  have  made  such  affidavits,  after  such  depositions  have  been 
filed.^ 

It  is  desirable  that  the  affidavits  to  be  thus  printed  should  be 
all  presented  for  filing  together  at  one  time,  and,  if  possible,  on  the 
last  day  of  the  time  allowed  for  filing  the  same,  that  is  to  say, — 
where  issue  has  been  joined :  on  the  last  day  of  the  time  fixed  for 


1  Ord.  5  Feb.,  1861,  r.  22;  and  see  Ford 
e.  Tennant,  11  W.  E.  275,  M.  E.,  where  it 
was  held  that  this  rule  applies  to  ex  parte 
examinations. 

2  Ord.  16  May,  1862,  r.  1.  This  order 
applies  to  cases  where  issue  has  been 
joined,  or  notice  of  motion  for  decree 
served,  since  the  18th  June,  1862. 

8  Ord.  16  May,  1862,  r.  9. 
*  Ord.  16  May,  1868,  r.  2. 


6  Ord.  16  May,  1862,  r.  3.  The  copy 
should  have  the  usual  margin  on  the  lelt- 
hand  side  of  each  page.  E.  &  W.  Clerks' 
Suggestions,  Ko.  7.  The  certificate  should 
be  written  on  the  left-hand  margin  of  the 
first  page  of  each  copy,  before  being  left  at 
the  office,  lb.  No.  8.  For  form  of  certifi- 
cate, see  Vol.  III. 

6  Ord.  16  May,  1862,  r.  4. 

'  Ord.  16  May,  1862,  r.  5. 
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been  served :  on  the  last  day  of  each  of  the  respective  times  al-  ■- — y ■ 

lowed  to  the  plaintiff  and  defendant  for  filing  the  affidavits ;  and 
that  the  fair  copies  left  with  such  affidavits  should  be  numbered 
consecutively  (at  the  top  of  the  first  page)  in  the  order  in  which 
it  is  desired  that  they  should  be  printed.^  Where  the  foregoing 
suggestion  is  complied  with,  the  application  to  have  the  evidence 
printed  may  be  made  at  the  time  the  evidence  is  filed."  The  ap- 
plication to  have  any  evidence  printed,  which  has  been  taken  orally, 
may  be  made  at  any  time  after  such  evidence  is  filed :  except  that, 
in  cases  where  a  time  for  taking  any  oral  examination  has  been 
specially  fixed,  and  also  in  cases  where  issue  has  been  joined,  the 
application  is  not  to  be  made  until  the  time  fixed  for  taking  the 
examination,  or  for  closing  the  evidence,  has  expired."  A  written 
or  printed  application  to  have  the  evidence  printed,  must  be  made ;  * 
and  it  is  desirable  that  the  number  of  printed  copies  of  the  evi- 
dence which  may  be  required  for  general  use  in  the  cause,  should 
be  stated  in  such  application.' 

Every  party  who  files  an  affidavit,  or  causes  depositions  to  be  what  printed 
taken,  must  take  from  the  Clerks  of  Records  and  Writs  a  printed  J^^i*^™™* 
copy  of  every  affidavit  filed  by  him,  and  of  all  such  depositions : 
for  which  he  is  to  pay,  in  stamps,  at  the  rate  of  twopence  per  folio ; 
and  unless  such  copy  is  taken,  he  is  not  to  be  allowed  any  thing  in 
the  taxation  of  costs,  in  respect  of  such  affidavit  or  depositions.' 
As  £l  rule,  such  printed  copy  will  be  ready  for  dehvery  within 
forty-eight  hours  after  the  application  to  have  the  eviSence  printed 
is  made.' 

All  parties  are  to  be  at  liberty  to  take  from  the  Clerks  of  Records  and  what 
and  Writs  as  many  other  printed  copies  of  their  own  and  of  their  ™*^  ®     **"■ 
opponents'  affidavits  and  depositions  as  they  may  require,  on  pay- 
ing for  the  same,  in  stamps,  at  the  rate  of  one  penny  per  folio.' 
These  copies  may  be  had  at  the  same  time  as  the  official  copy.' 


Section  XI.  —  Of  viva  voce  Miidence. 

The  vivd  voce  examination  of  witnesses  may  take  place,  either   Viva  voce 
before  the  Court,  the  Judge,  or  his  Chief  Clerk,  in  Chambers,  or  tli^'S  may 
an  Examiner  of  the  Court,  or  an  Examiner  specially  appointed.        take  place. 

1  E.  &  W.  Clerks'  Suggestions,  No.  2.  «  K.  &  W.  Clerks'  Suggestions,  No.  5. 

2  /J.  No.  3.  ^  Ord.  16  May,  1862,  r.  6. 

8  lb  No  4  '  R.  &  W.  clerks'  Suggestions,  No.  6. 

<  Printed  copies  of  the  form  of  applica-  8  Ord.  16  May,  1862,  r.   7.    As  to  the 

tion  may  be  had,  on  application  at  the  allowances  to  solicitors,  see  r.  8. 

divisional  seat  in  the  Record  and    Writ  9  K.  &  W.  Clerks'  Suggestions,  No.  6. 
Clerks' Office.    /6.  No.'9.   For  such  form, 
see  Vol.  III.  t 
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Taking 
examination 
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According  to 
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to  be  taken  in 
writing,  and 
read  over  to 
the  witness : 
who  is  to  sign 
the  same. 


Where  issue  has  been  joined,  there  can  be  no  viva  voce  examina^ 
tion  of  witnesses  in  chief  for  the  purposes  of  the  hearing,  except 
the  ex  parte  examination  before  the  Examiner,  in  manner  before 
pointed  out,^  and  except  the  evidence  as  to  particular  facts  or 
issues,  if  so  directed  by  special  order ; "  and  aU  cross-examinations 
of  witnesses  must  take  place  before  the  Court  itself  at  the  hearing.' 
The  parties  may,  however,  by  consent  in  writing,  which  must  be 
filed  in  the  Record  and  Writ  Clerks'  Office,  agree  to  take  the  ex- 
amination or  cross-examination  of  any  witness,  in  manner  provided 
by  the  15.  &  16  Vic.  c.  86 ;  ^  and,  further,  the  Court,  or  Judge  in 
ChamberSj  may  direct,  that  the  examination  or  cross-examination 
of  any  witness  shall  be  taken  in  this  manner,  where  by  reason  of 
the  age,  infirmity,  or  absence  out  of  the  jurisdiction  of  the  witness, 
or  for  any  other  suflicient  cause,  it  is  expedient  that  such  direction 
should  be  given.  Such  direction  may  be  obtained  on  application 
to  the  Court,  or  the  Judge  in  Chambers,  on  notice." 

According  to  the  Act,  above  referred  to,  all  witnesses  to  be 
examined  orally  are  to  be  so  examined  by  or  before  one  of  the 
Examiners  of  the  Court,  or  by  or  before  an  Examiner  to  be  specially 
appointed  by  the  Court : '  the  Examiner  being  furnished  by  the 
plaintiff  with  a  copy  of  the  bill,  and  .of  the  answer,  if  any,  in  the 
cause ;  and  such  examination  is  to  take  place  in  the  presence  of 
the  parties,  their  counsel,  solicitors,  or  agents ;  and  the  witnesses 
so  examined  orally  are  to  be  subject  to  cross-examination  and  re- 
examination; and  such  examination,  cross-examination,  and  re- 
examination, are  to  be  conducted,  as  nearly  as  may  be,  in  the 
mode  in  use  in  Courts  of  Common  Law,  with  respect  to  a  witness 
about  to  go  abroad,  and  not  expected  to  be  present  at  the  trial  of 
a  cause.' 

The  depositions  so  taken  are  to  be  taken  down  in  writing  by 
the  Examiner :  not  ordinarily  by  question  and  answer,  but  in  the 
form  of  a  narrative ;  *  and,  when  completed,  are  to  be  read  over  to 
the  witness,  and  signed  by  him  °  in  the  presence  of  the  parties,  or 


1  Ante,  p.  901. 

2  Ord.  5  Feb.,  1861,  r.  3. 

8  Ord.  5  Feb.,  1861,  r.  7;  Bodgerr.  Bod- 
ger,  11  W.  E.  80,  V.  0.  K.  Infirm  wit- 
nesses (r.  11),  and  suits  to  perpetuate  tes- 
timony (r.  16),  are  excepted  from  this  rule. 

4  Ord.  5  Feb.,  1861,  r.  lOi  For  form  of 
consent,  see  Vol.  III. 

5  Ord.  6  Feb.,  1861,  r.  11.  For  forms 
of  notice  of  motion  and  summons,  see  Vol. 
III. 

6  The  rules  of  Chancery  in  New  Jersey 
provide,  that  every  person  who  shall  be 
appointed  an  Examiner  of  the  Court  of 
Chancery  shall,  before  he  enters  upon  the 
execution  of  hh  office,  take,  before  the 
Chancellor  or  Clerk,  an  oath  or  affirmation 


impartially  and  justly  to  perform  all  the 
duties  of  the  office,  according  to  the  best 
of  bis  abilities  and  understanding.  Rule 
13;  see  State  v.  Levy,  3  Har.  &McH.  591. 

7  16  &  16  Vic.  c.  86,  §  31.  For  the 
mode  in  use  at  Law,  see  Chitty's  Arch. 
329-336. 

8  See  New  Jersey  Rule  71  of  Chancery 
Practice. 

8  In  Pennsylvania,  a  deposition  taken 
under  a  commission  need  not  be  subscribed 
by  the  witnesses.  Moulson  v.  Hargrave,  1 
Serg.  &  R.  201.  In  Kentucky,  it  is  no 
objection  to  a  deposition  that  the  witness 
omitted  to  subscribe  his  name.  Mbbley  v. 
Hnmit,  1  A.  K.  Marsh.  590.  So  in  North 
Carolina.    Rutherford  v.  Nelson,  1  Hayw. 
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such  of  them  as  may  think  fit  to  attend ;  but  if  the  witness  refuses 
to  sign,  then  the  Examiner  is  to  sign  the  depositions;  and  the 
examiner  may,  upon  all  examinations,  state  any  special  matter  to 
the  Court,  as  he  shall  think  fit.  It  is  in  the  discretion  of  the 
examiner  to  put  doTvn  any  particular  question  or  answer,  if  there 
should  appear  any  special  reason  for  doing  so ;  and  any  question 
or  questions  which  may  be  objected  to  are  to  be  noticed  or  re- 
feiTed  to  by  the  Examiner  in  the  depositions,  and  he  is  to  state  his 
opinion  thereon  to  the  counsel,  solicitors,  or  parties,  and  to  refer 
to  such  statement  on  the  face  of  the  depositions  ;  but  he  is  not  to 
have  power  to  decide  upon  the  materiality  or  relevancy  of  any 
question  or  questions.  The  Court  deals  with  the  costs  of  imma- 
terial or  irrelevant  depositions  as  ijiay  be  just.^ 

There  are  two  Examiners  of  the  Court,^  before  whom  the  exam- 
ination of  witnesses  is  usually  taken ;  but  where,  on  account  of  the 
distance  from  London  at  which  the  witnesses  reside,^  the  pressure 
of  business,*  or  other  sufiicient  reason,^  the  examination  cannot  be 
conveniently  taken  before  one  of  the  Examiners  of  the  Court,  a 
Special  Examiner  may  be  appointed ;  but  the  Court  is  unwilling  to 
appoint  a  Special  Examiner,  except  in  cases  of  absolute  necessity .° 
Any  fit  person  may  be  a  Special  Examiner ;  but  a  barrister,  or  solic- 
itor, is  iisually  appointed.''  There  was  formerly  a  rule,  that  wit- 
nesses residing  more  than  twenty  miles  from  London  could  not  be 
compelled  to  attend  before  an  Examiner  in  London ;  but  this  rule 
no  longer  exists.' 

The  application  for  the  appointment  of  a  Special  Examiner  may 
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105 ;  Murphy  v.  'Work,  1  Hayw.  105.  So 
in  Virginia.  Barrett  ».  Watson,  1  Wash. 
372.  So  in  Alabama.  Wiggins  v.  Pryor, 
3  Porter,  430.  A  deposition  taken  under 
a  commission  to  take  the  deposition  of 
John  Priestly,  may  be  read  in  evidence, 
though  signe'i  .John  G.  Priestly.  Brooks 
V.  M'Kean,  Cooke,  162;  see  Breyfogle  v. 
Beokley,  16  Serg.  &  R.  264. 

1  15  &  16  Vic.  c.  86,  §  32;  Surr  v. 
Walmslev,  L.  E.  2  Eq.  439,  V.  C.  W.  The 
Rules  of  Practice  for  the  Courts  of  Equity 
of  the  United  States  prescribe  that  either 
party  may  give  notice  to  the  other  that  he 
desires  the  evidence  to  be  adduced  in  the 
cause  to  be  taken  orally,  and  thereupon 
substantiallv  the  same  course  of  proceed- 
ing is  to  be"  pursued  as  that  directed  by 
15  &  16  Vic.  0.  86,  §§  31,  32,  stated  in  the 
text.  Rule  95,  amending  Rule  67,  see  Vol.  3, 
App'x.  By  the  same  rule  it  is  prescribed 
that  "Notice  shall  be  given  by  the  respective 
counsel  or  solicitors  to  the  opposite  coun- 
sel or  solicitors  or  parties,  of  the  time  and 
place  of  the  examination,  for  such  reason- 
able time  as  the  Examiner  may  fix  by  onler 
in  each  cause."  Under  this  rule  also  "  testi- 
mony may  be  taken  on  commission,  in 


How 
appointed. 


the  usual  way,  by  written  interroffatories 
and  cross-interrogatories,  on  motion  to  the 
Court,  in  term  time,  or  to  a  Judge  in  vaca- 
tion, for  special  reasons  satisfactory  to  the 
Court  or  Judge."  For  formal  parts  of 
depositions,  see  Vol.  III. 

2  Appointed  under  16  &  17  Vic.  u.  22; 
see  ante,  p.  901,  note. 

8  Re  Foster's  Trusts,  2  W.  R.  679,  V.  C. 
K. ;  Ogilby  v.  Gregory,  4  W.  R.  67,  V.  C. 
W. ;  and  see  Rawlins  v.  Wickham,  4  Jur. 
N.  S.  990,  V.  C.  S. 

*  Brennan  v.  Preston,  10  Hare  Ap.  17. 

6  Pillau  V.  Thompson,  10  Hare  Ap.  76. 

6  Brocas  v.  Lloyd,  21  Beav.  619;  2  Jur. 
N.  S.  555;  Altree  v.  Sherwin,  2  De  G.  & 
J.  92 ;  Townsend  v.  Williams,  6  W.  R. 
734,  V.  C.  W. 

'  Henderson  v.  Phillipson,  17  Jur.  615, 
V.  C.  W.;  Reed  ».  Prest,  Kay  Ap.  14; 
and  see  16  &  17  Vic.  c.  22,  §  2.  His  fees 
are  5  guineas  a  day,  and' 5s.  for  his  clerk. 
Regul.  to  Ord.  Sched.  1;  Payne  v.  Little, 
21  Beav.  65. 

8  Altree  D.  Sherwin,  and  Brocas  «.  Lloyd, 
ubi  sup.,  overruling  Reed  v.  Prest, mW sjjp.  ; 
and  see  Townsend  v,  Williams,  iMsup. 
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be  made  in  Chambers  by  summons,  or  in  Court  by  motion  on 
notice ;  ^  and  should  be  supported  by  an  affidavit  of  his  fitness,  and 
that  he  has  no  adverse  interest.^ 

The  whole  of  the  depositions  of  the  witnesses  must  be  written 
by  the  Examiner,  with  his  own  hand.' 

The  Examiner  has  no  discretion  to  allow  a  witness  to  be  treated 
as  hostile  by  the  party  calling  him ;  *  or  to  determine  the  relevancy 
of  the  evidence.^  Such  questions  must  be  determined  by  the 
Court ;  and,  for  that  purpose,  the  Examiner  should  take  down  the 
questions  and  answers  in  writing.^  The  Examiner  has  power  to 
admit  or  exclude  the  public,  as  he  thinks  fit.' 

Where  it  is  intended  to  examine  witnesses  before  an  Examiner, 
an  appointment  must  be  obtained  from  him,'  and  notice  thereof 
given  to  the  witness;'  and  where  there  is  reason  to  suppose  a 
witness  will  not  voluntarily  attend  to  be  examined,  recourse  must 
be  had  to  the  compulsory  process  of  a  writ  of  subpoena  ad  testi- 
ficandum :  which  commands  the  witness  to  whom  it  is  directed  to 
appear  before  the  Examiner,  to  testify  on  behalf  of  the  party 
requiring  his  testimony.^"     In  case  the  witness  is  required  to  bring 


^  Reed  v.  Prest,  uU  mp. ;  Williams  v. 
Williams,  10  Hare  Ap.  45;  17  Jur.  434; 
17  Beav.  156. 

2  Where  the  examination  was  to  be 
taken  ex  parte,  the  Judge  said  that  if  the 

Earties  could  not  agree  upon  an  Examiner, 
e  would  name  one.  Davenport  v.  Gold- 
bery,  2  H.  &  M.  286.  For  forms  of  sum- 
mons, notice  of  motion,  and  afSdavit,  see 
Vol.  III. 

8  Stobart  v.  Todd,  18  Jur.  618,  V.  C.  K. 
A  witness  should  go  before  the  Examiner, 
free  to  answer  all  interrogatories,  and  not 
with  a  deposition  already  prepared.  Un- 
derhlll  v.  Van  Cortlandt,  2  John.  Ch.  339. 
A  deposition,  prepared  and  written  by  the 
party  for  whom  it  is  taken,  cannot  be  re- 
ceived as  evidence.  Amory  v.  Fellows,  6 
Mass.  219;  see  Ray  ».  Walton,  2  A.  K. 
Marsh.  71.  Although  it  is  cojjied  by  a 
third  person.  Griswold  v.  Griswold,  1 
Boot,  259.  The  deposition  is  equally  in- 
admissible, if  drawn  bv  the  agent  of  the 
party.  Smith  v.  Huntington,  1  Root,  226 ; 
Allen  V.  Rand,  5  Conn.  322;  Patterson  v. 
Patterson,  2  Pennsyl.  200;  Addleman  v. 
Masterson,  1  ib.  454;  see  United  States  «. 
Smith,  4  Day,  121;  Logan  v.  Steele,  3 
Bibb,  230.  "the  practice  of  having  the 
questions  shown  to  the  witness,  and  his 
answers  prepared  beforehand,  and  reduced 
to  writing  and  examined  by  counsel  before 
coming  before  the  Master  to  testify,  was 
severely  reprehended  in  Hickok  v.  Far- 
mers' and  Mechanics'  Bank,  35  Vt.  476, 
490. 

*  Wright  V.  Wilkin,  4  Jur.  N.  S.  804; 
6  W.  R.  643,  V.  C.  K. 

6  See  15  &  16  Vic.  c.  86,  §  32. 


8  Buckley  v.  Cooke,  1  K.  &  J.  29 ;  see 
form  in  Vol.  III. 

'  Wright  V.  Wilkin,  vM  sup. 

8  Ante,  pp.  904,  905,  note. 

8  When  the  examination  takes  place 
before  an  Examiner  of  the  Court,  31  must 
be  deposited  with  the  Examiner's  clerk,  by 
the  party  obtaining  the  appointment.  'This 
is  returned  to  him  if  he  duly  attends ;  but, 
if  he  does  not,  and  was  not  prevented  by 
death,  illness,  or  tinavoidable  accident,  it 
is  paid  to  the  opposite  party ;  or  if  the  oppo- 
site party  also  fails  to  attend,  or  the  exami- 
nation was  to  have  been  ex  parte,  the  31,  is 
paid  to  the  suitors'  fee  fund.  Ord.  1  Jan., 
1862.  The  order  does  not  apply  to  a  plain- 
tiff suing  m  forma  pauperis.  Skeats  v. 
Hurst,  IN.  R.  50,  V.  C.  W.  For  form  of 
notice  to  the  witness,  see  Vol.  III. 

i»  Hinde,  236.  See  78th  Equitv  Rule  of 
the  United  States  Courts,  by  which  it  is 
provided  that  witnesses  who  live  within  the 
district,  may,  upon  due  notice  to  the  oppo- 
site party,  be  summoned  to  appear  before 
the  commissioner  appointed  to  take  testi- 
mony, or  before  a  Master  or  Examiner  ap- 
pointed in  any  cause,  by  subpoena  in  the 
usual  form,  which  may  be  issued  by  the 
Clerk  in  blank,  and  filled  up  by  the  party 
praying  the  same,  or  by  the  commissioner. 
Master,  or  Examiner,  requiring  the  attend- 
ance of  the  witnesses  at  the  time  and 
place  specified,  who  shall  be  allowed  for 
attendance  the  same  compensation  as  for 
attendance  in  Court.  The  compulsory  at- 
tendance of  witnesses  before  the  Examiner 
is  provided  for  in  New  Jersey,  by  Chan- 
cery Rule  74.  For  form  of  writ,  see  Ord. 
Sched.  E.  No.  3;  and  post.  Vol.  III. 
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with  him  any  written  document  in  his  possession,  then  the  writ  C.XXII.  §  ii. 
must  be  a  subpoena  duces  tecum}  ' r — — ' 

Every  subpoena,  other  than  a  subpoena  duces  tecum,  is  to  contain  Subpana  to 
three  names,  where  necessary  or  required ;  ^  and  no  more  than  three  names"  ^h^e 
persons  are  to  be  included  in  one  subpoena  duces  tecum,  but  the  necessary. 
party  suing  out  the  same  is  at  liberty  to  sue  out  a  svhpoena  for 
each  person,  if  it  is  deemed  necessary  or  desirable  to  do  so.°    In  a 
subpoena  of  this  nature,  a  husband  and  his  wife  are  considered  as 
two  distinct  persons,  and  her  Christian  and  surname  must  be  in- 
serted accordingly.* 

The  subpoena  must  be  indorsed  with  the  name  or  firm,  and  place  Indorsement, 
of  business  of  the  solicitor  issuing  the  same,  and  of  his  agent,  if 
any,  or  with  the  name  and  place  oi  residence  of  the  party  issuing 
the  same,  when  he  acts  in  person ;  and,  in  either  case,  with  the 
address  for  service,  if  any.^ 

On  presenting  a  subpoena  to  be  sealed,  a  praecipe,  in  the  usual  How  issued. 
form,  must  be  filed  at  the  Record  and  Writ  Clerks'  Office.^ 

The  service  of  any  subpoena,  except  a  subpoena  for  costs,  is  to  be  Time  for 
of  no  validity  if  not  made  within  twelve  weeks  after  the  teste  of  ^^"™s- 
the  writ ; ''  and  in  the  interval  between  the  suing  out  and  service  of  Correction  of 
any  subpoena,  the  party  suing  out  the  same  may  correct  any  error  ™^  *  ^• 
in  the  names  of  parties  or  witnesses,  and  may  have  the  writ  re- 
sealed,  upon  leaving  a  corrected  prcecipe  of  such  subpoena,  marked, 
"Altered  and  resealed,"  and  signed  with  the  name  and  address  of 
the  solicitor  or  solicitors  suing  out  the  same.^ 

The  service  of  this  subpoena  must,  in  all  cases,  be  personal;'  and  Mode  of 
is  effected  by  delivering  a  copy  of  the  writ  and  of  the  indorsement  service. 
thereon  to  the  witness,  and  at  the  same  time  producing  the  original  Notice  of  tims 
writ.*"    At   the  time   he   is   served  with   the  writ,  the   witness 
should  be  served  with  a  notice  in  writing,  specifying  the  time  when 
he  is  to  attend  the  Examiner  in  pursuance  of  it.''^ 

1  As  to  the  degree  of  particularity  with  W.  R.  1014,  V.  C.  K. ;  Lee  v.  Angus,  L. 

wliioli  the  documents  must  be  described,  K.  2  Eq.  59,  V.  C.  W.     A  party  cannot, 

see  Attorney-General  v.   Wilson,  9  Sim.  by  a   subpoena  duces  tecum,   procure  the 

526.    For  form  of  writ,  see  Ord.  Sched.E.  production    of    documents;    the    proper 

No.  3 ;  aaipost,  Vol.  III.  When  served  with  course  is  to  apply  for  an  order  for  that  pur- 

a  subpoena  duces  tecum,  the  witness  must  pose.     Newland  v.  Starr,  liii  supra. 

attend  before  the  Examiner  and  produce  2  Ord.  XXVIII.  3.    In  New  Jersey,  the 

the  instrument  required,   unless  he  has  names  of  any  number  of  witnesses  may  be 

some  legal  or  reasonable  excuse  for  with-  inserted  in  the  same  siApoena.    Rule  74. 

holding  it.     Upon  trials  iu  Courts  of  Law,  '  Ord.  XXVIII.  4. 

the  Court  and  not  the  witness  is  the  judge  *  Hinde,  327;  Braithwaite's  Pr.  264,  n. 

of  the  validity  of  the  objection.     Amey  v.  6  Ord.  III.  2,  5,  ante,  pp.  453,  454.    For 

Long,  9  East,  473;  Bull  «.  Loveland,  10  form  of  indorsement,  see  Vol.  III. 

Pick.  9.    In  Courts  of  Equity,  the  validity  6  Ord.  XXVIII.  1.    Foi'  form  oipriecipe, 

of  the  objection  is  considered,  upon  the  see  Vol.  III. 

witness  being  brought  up,  on  an  attach-  ^  Ord  XXVIII.  9. 

ment  for  refusing  to  produce  the  instru-  *  Ord.  XXVIII.  5. 

ment.     Bradshaw  v.   Bradshaw,  3  Sim.  »  Spioer  v.  Dawson,  22  Beav.  282. 

285 ;  see  M'Pherson  v.  Rathbone,  7  Wend.  i"  Ord.  XXVIII.  6. 

216;   Jackson  o.  Denison,  4  Wend.  558;  "  Where  the  examination  is  adjourned, 

Newland  ■».   Starr,  11  Jur.  N.   S.  596;  13  the  witness  is  bound  to  attend  the  adjourn- 


to  attend. 
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C.XXII.  §  11.  No  witness  is  bound  to  attend,  unless  his  reasonable  expenses 
are  paid  or  tendered  to  him ;  nor,  if  he  appears,  is  he  bound  to 
give  evidence  until  such  charges  are  actually  paid  hini;^  and 
the  rule  is  the  same,  where  the  witness  is  a  party  to  the  cause.^ 

If  the  witness  whose  attendance  is  required  is  a  married  woman, 
the  subpoena  should  be  served  upon  her  personally,  and  the  tender 
of  the  expenses  made  to  her,  and  not  to  her  husband.' 

If  the  witness,  upon  being  duly  served  with .  the  sitbpoena  and 
notice,  neglects  or  refuses  to  attend  to  be  examined,  a  certificate  of 
his  non-attendance  must  be  procured  from  the  Examiner,  and  filed 
in  the  Record  and  Writ  Clerks'  Office ;  *  and  an  application  made 
to  the  Court,  that  the  witness  may  be  ordered  to  attend  and  be 
sworn  and  examined,  at  such  time  and  place  as  the  Examiner  may 
appoint.^  This  application  is  made  by  motion,  which  may  be  either 
ex  parte,  or  on  notice  to  the  witness."  The  application  must  be 
supported  by  an  affidavit  of  due  service  of  the  subpoena  and  notice,' 
and  by  production  of  the  Examiner's  certificate  of  non-attendance, 
or  an  office  copy  thereof.'  When  the  order  is  made  ex  parte,  it 
contains  a  clause  that  in  default  of  attendance  the  witness  do  stand 
committed  to  Whitecross  Street  Prison ; "  and  should  not  direct 
him  to  pay  the  costs  of  the  application.^"  A  further  appointnient 
must  next  be  obtained  from  the  Examiner,  and  notice  thereof,  and 
a  copy  of  the  order,  duly,  served  on  the  witness.*^  If  the  witness 
still  neglect  or  refuse  to  attend,  a  further  certificate  of  non-attend- 
ance must  be  obtained  from  the  Examiner,  and  filed,  as  before 
explained.    An  attachment  may  then,  if  the  order  has  been  made 


ment,  without  being  served  with  a  new 
subpoRna;  but  he  should  be  served  with 
notice  of  the  adjourned  time;  and  see  Law- 
son  V.  Stoddart,  10  Jur.  N.  S.  33 ;  12  W. 
E.  286,  V.  C.  K.  For  forms  of  notice,  see 
Vol.  III. 

1  The  amount  payable  is  according  to 
the  scale  fixed  by  the  Common  Law  Judg- 
es; see  Directions  to  Masters,  Hilary 
Term,  1853;  17  Jur.  Pt.  2,41;  Tavlor  on 
Evid.  §  1128,  n. ;  Chitty's  Arch.  1765 ;  see 
also  Clark  -o.  Gill,  1  K.  &  J.  19;  Nokes  v. 
Gibbon,  3  Jur.  N.  S.  282,  V.  C.  K.;  Bro- 
cas  17.  Lloyd,  23  Beav.  129;  2  Jur.  N.  S. 
555;  Turner  v.  Turner,  5  Jur.  N.  S.  839; 

7  W.  R.  673,  V.  C.  K.;  Morgan  &  Davey, 
29 ;  Wiltshire  v.  Marshall,  1  W.  N.  80,  V.  C. 
W.    For  scale  of  allowaijces,  see  Vol.  IIL 

2  Davey  v.  Currant,  24  Beav.  493;  4 
Jur.  N.  S.  230,  a  case  of  cross-examination 
on  affidavit. 

8  2  Phil,  on  Evid.  428;  Taylor  on  Evid. 
§  1129. 
*  Seton,  1234;  but  see  Cast  v.  Poyser, 

8  Sm.  &  G.  869,  where  an  attachment  was 
held  regular,  though  the  certificate  had  not 
been  filed. 

«  Braithwaite'sPr.  144.  See  78th  Equity 


Eule  of  the  United  States  Courts,  by 
which  it  is  provided,  that  if  any  witness 
shall  refuse  to  appear,  or  to  give  evidence, 
it  shall  be  deemed  a  contempt  of  the  Court, 
which  being  certified  to  the  Clerk's  office 
by  the  commissioner.  Master,  or  Examiner, 
an  attachment  may  issue  thereupon  by 
order  of  the  Court  or  of  any  Judge  thereof, 
in  the  same  maimer  as  if  the  contempt 
were  for  not  attending,  or  for  refusing  to 
give  testimony  in  the  Court.  For  forms  of 
orders  nid  and  absolute,  see  Seton,  1233, 
1234. 

6  Wisden  v.  Wisden,  6  Hare,  549,  560. 
For  forms  of  motion  paper  and  notice  of 
motion,  see  Vol.  III. 

'  For  form  of  affidavit,  see  Vol.  III. 

8  Seton,  1284. 

9  Ibid. 

i»  Nokes  V.  Gibbon,  3  Jur.  N.  S.  2S2,  V. 
C.  K.;  Brook  e.  Biddall,  2  Eq.  Rep.  637; 
2  W.  R.  443,  V.  C.  K. 

11  The  copy  of  the  order  must  be  indorsed 
according  to  the  provisions  of  Ord.  XXIH. 
10,  and  served  in  the  fame  manner  as  in 
other  cases ;  see  post^  Chap.  XXVI.  §  7, 
Enforcing  Decrees  and  Omen.  For  form 
of  mdorsemeut,  see  Vol.  III. 
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on  notice,  be  issued  against  Mm  on  production  to  the  Record  and  C.XXii.  §  ii. 

Writ  Clerk  of  an  affidavit  ^  of  due  service  of  tiie  order  and  notice,   ^- — y ' 

and  the  examiner's  certificate  of  non-attendance,  or  an  office  copy- 
thereof^  If  the  order  has  been  obtained  ex  parte,  an  order  for 
the  committal  of  th'e  witness  to  Whitecross  Street  Prison  will  be 
made,  on  an  ex  parte  application  by  motion,  supported  by  the 
game  evidence.^  This  order,  when  drawn  up,  passed,  and  entered, 
must  be  delivered  to  the  tipstaff  attending  the  Court :  who  will 
procure  a  warrant  from  the  Lord  Chancellor,  and  will  then  appre- 
hend and  lodge  the  witness  in  Whitecross  Street  Prison,  where  he 
must  remain  in  custody,  not  only  till  he  has  been  examined,  but 
also  until  payment  of  taxed  costs  to  the  party  requiring  his  testi- 
mony, and  likewise  the  tipstaff's  a*d  keeper's  fees  for  taking  and 
detaining  him.* 

After  the  witness  has  been  examined,  he  will,  upon  his  motion  Discharge 
or  petition,  and  production  of  the  Examiner's  certificate  of  his  from  custody, 
examination  being  complete,  be  ordered  to  be  discharged  by  the 
Court,  on  paying  or  tendering  the  costs  of  his  contempt ;  or  he 
may  be  discharged  by  the  party  at  whose  instance  he  was 
committed,  if  the  jailer  can  be  prevailed  upon  to  take  such 
discharge.^ 

The  method  is,  mutatis  mutandis,  the  same  where  a  witness,  course,  where 
having  attended  in  obedience  to  the  subpoena,  refuses  to  be  sworn,  "^^^^^  ^T  • 
or  to  wait  till  his  examination  can  be  taken.^  swom; 

If  a  witness,  attending  upon   a  subpoena  duces  tecum,  refuse,  or  to  produce 
without  sufficient  cause,  to  produce  the  document  mentioned  in  ^  dooiiment. 
the  writ,  when  required,  he  may  be  ordered,  upon  special  motion, 
to  attend  again  and  produce  it,  and  to  pay  the  plaintiff  all  the 
costs  occasioned  by  his  refusal.' 

If  a  witness  is  in  prison,  under  a  common-law  process,  he  may  Course,  where 
be  brought  up  under  a  writ  of  habeas  corpus  ad  testificandum?  ^^^^^^^  * 
Foi-merly,  the  practice  was,  for  the  Examiner  to  attend  the  prison, 
if  within  twenty  miles  of  London;  ^  and  this  practice  may,  it  is 
presumed,  still  be  followed :  though  it  would  probably  be  the  more 
expensive  course.  The  writ  of  habeas  corpus  is  never  issued 
withoiit  an  order:  the  order  may  be  obtained  upon  motion  of 
course,  or  on  petition  of  course  at   the  Rolls,  supported  by  an 

•■■  For  form  see  Vol.  III.  K"les  of  the  United  States  Courts  for  the 

2  Ord.  XXIX.  3;  Seton,  1234.    For  for-  method  of  proceeding  in  such  case. 

ther  information  as  to  attachments,  see  '  Bradshaw  v.   Bradshaw,  1  R.  &  M. 

ante,  p.  463  et  sea.,  and  posi,  Chap.  XXVI.  358;  Hope  v  Liddell,  20  Beav.  438;  7  He 

§  7  Enforcing  Decrees  and  Orders.  G.,  M.  &  G.  331 ;  Re  Cameron's  Coldbrook 

5  For  form  of  order,  see  Seton,  1234;  Kailway  Company,  25  Beav.  1. 

and  for  form  of  motion  paper,  see  Vol.  III.  8  Buckeridge  v.  Whalley,  6  W.  R.  180, 

4  jjjnijg   829  V.  C.  K.,  where  the  omcer  was  ordered  to 

6  lb  830-  aeton   1237.  attend  with  the   witness  de  die  in  diem. 
6  Hennegal «.  Evance,  12  Ves.  201 ;  see  For  lorm  of  writ,  see  Vol.  UI. 

Rule  95,  amending  Rule  67,  of  the  Equity  »  Hinde,  331. 
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affidavit  of  the  facts,  and  piust  be  produced  at  the  time  the  Trnt 
is  sealed.^ 

The  Court,  or  the  Judge  in  Chambers,  may  direct  that  the  oral 
examination  and  cross-examination  of  any  witness  (whether  a  party 
or  not),  or  the  cross-examination  of  any  person  who  has  been  ex- 
amined ex,  parte  before  an  Examiner,  or  made  an  affidavit,  shall  be 
taken  before  an  Examiner  of  the  Court  or  a  Special  Examiner,  in 
the  manner  prescribed  by  the  15  &  16  Vic.  c.  86,^  in  case  it  shall 
appear  to  the  Judge  that  owing  to  the  age,  infirmity,  or  absence 
out  of  the  jurisdiction  of  such  witness  or  person,"  or  for  any  other 
cause  which  to  the  Judge  shall  appear  sufficient,  it  is  expedient 
that  such  direction  should  be  given. .  Such  direction  may  be  ob- 
tained on  application  to  the  Court  or  the  Judge  in  Chambers,  on 
notice.*  And  in  case  the  examination  or  cross-examination  of  any 
person  in  England  or  Wales  is  so  directed,  the  party  requiring  such 
examination  or  cross-examination  may  apply  to  the  Court  or  the 
Judge  in  Chambers  for  an  order  that  one  of  the  Examiners  of  the 
Court  may  attend,  for  the  purpose  of  such  examination  or  cross- 
examination,  at  any  place  or  places  in  England  or  Wales  to  be 
named  in  such  order.^ 

When  the  examination  of  witnesses  before  the  Examiner  has 
been  concluded,  the  original  depositions,  authenticated  by  his 
signature,  are  transmitted  by  him  to  the  Record  and  Writ  Clerks' 
Office,  to  be  there  filed  ;  and  any  party  to  the  suit  may  have  a  copy 
of  the  whole,  or  any  part.^ 

If  the  Examiner  dies  before  signing  the  depositions,  they  must 
be  signed  by  his  successor.'    Where  the  Examiner  omits  to  sign 


1  Bralthwaite's  Pr.  224.    For  form  of 
order,  see  Seton,  1276,  No.  3;    and  for 
forms  of  motion  Vaper,  petition,  and  affi- 
davit, see  Vol.  in. 
.  2  Antt,  p.  904. 

8  For  mode  of  taking  evidence  when  the 
witness  is  out  of  the  jurisdiction,  see  posl, 
p.  848. 

<  Ord.  5  Feb.,  1861,  r.  11;  ante,  p.  904. 
For  form  of  notice  of  motion  and  summons, 
see  Vol.  III. 

6  Ord.  6  Feb.,  1861,  r.  12.  The  Exam- 
iner is  entitled,  on  production  to  him  of 
the  order,  to  one  guinea  a  duy  for  his  ex- 
penses, and  Is.  6c(.  per  mile  for  travelling 
expenses.  These  sums  are  to  be  paid  him 
by  the  party  obtaining  the  order,  and, 
subject  to  any  direction  of  the  Court  or 
Judge  to  the  contrary,  will  be  costs  in  the 
cause.  Ord.  5  Feb.,  1861,  r.  13.  Former- 
ly the  Examiner  did  not  attend  at  any 
place  farther  than  twenty  miles  from  Lon- 
don ;  Hinde,  331 ;  and  the  application  was 
made  (a parte,;  Anon.,  4  Mad.  463;  Pillan 
».  Thompson,  10  Hare  Ap.  76 ;  Watkins  v. 
Atchison,  t'i.  46. 


8  15  &  16  Vie.  c.  86,  §  34.  All  inter- 
lineations or  alterations  in  the  depositions 
should  be  authenticated  by  the  initials  of 
the  Examiner,  and  if  the  depositions  are 
not  left  by  him  personally  at  the  Record 
and  Writ  Clerks'  Office,  they  should  be 
sent  there  under  a  sealed  cover.  Bralth- 
waite's Pr.  126.  For  the  fees  payable,  see 
Regul  to  Ord.,  Scheds.  1, 4.  By  the  Rules 
of  Practice  for  the  Courts  of  Equity  of  the 
United  States,  when  the  examination  of 
witnesses  before  tbeExaminer  is  concluded, 
the  original  depositions,  authenticated  by 
the  signature  of  the  Examiner,  shall  be 
transmitted  by  him  to  the  Clerk  of  the 
Court,  to  be  there  filed  of  record  in  the 
same  mode  as  prescribed  in  the  thirtieth 
section  of  the  Act  of  Congress,  Sept.  24, 
1789,  Rule  95,  amending  Rule  67.  The 
duty  of  Examiners  to  transmit  depositions 
and  examinations  to  the  Clerk  of  the 
Court  is  fixed  by  Rule  73. 

'  Bryson  v.  Warwick  and  Birmingham 
Canal  Company,  1  W.  R.  124,  V.  U.  S.; 
Felthouse  v.  Bailey,  14  W.  R.  827,  M.  R. 
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the  depositions,  the  Court  has  power,  if  it  thinks  fit,  to  order  them  C.XXii.§ii. 

to  be  filed.^    Ah  Examiner,  before  whom  witnesses  who  have' made  ' y ' 

affidavits  are  being  cross-examined,  for  the  purpose  of  obtaining  "^  omission 

evidence  upon  an  interlocutory  motion,  may  return  part  of  these  in  ^hat  cases 

depositions  at  a  time ;  but  if  the  evidence  is  being  taken  for  the  part  of  depo- 

hearing  of  the  cause,  it  seems  that  he  cannot  return  any  until  the  bVfiled?*^ 
examination  is  closed.^ 

The  depositions  are  to  be  written  on  foolscap  paper,  bookwise  Depositions: 

or  briefwise,  as  the  Examiner  thinks  fit ;  but  the  Clerks  of  Records  ^uten.^^ 
and  Writs  may  receive  and  file  depositions  otherwise  written,  if, 
in  their  opinion,  the  circumstances  of  the  case  render  such  reception 
and  fifing  desirable  or  necessary.' 

Where  issue  has  been  joined,  if  cither  party  desires  the  evidence  order  to  take 

as  to  any  facts  or  issues  to  be  taken  viva  voce  at  the  hearinar,  he  evidence  otdii 

•f  O'  VOCQ  Oit  tJlG 

may,  at  any  time  within  fourteen  days  after  issue  joined,  apply  to  hearing, 
the  Judge  in  Chambers,  by  summons,*  to  be  served  on  the  opposite 
party,  for  an  order  that  the  evidence  in  chief  as  to  any  facts  or 
issues  (such  facts  and  issues  to  be  distinctly  and  concisely  specified 
in  the  summons)  may  be  taken  viva  voce  at  the  hearing  of  the 
cause ;  and  the  Judge  may  make  an  order  that  the  evidence  in 
chief  as  to  such  facts  and  issues,  or  any  of  them,  be  taken  viva  voce 
at  the  hearing  accordingly ;  and  the  facts  and  issues  as  to  which 
any  such  order  directs  the  evidence  in  chief  to  be  taken  viva  voce 
at  the  hearing,  must  be  distinctly  and  concisely  specified  in  such 
order ;  but  in  case  the  Judge  is  satisfied  that  such  application  is 
imreasonable,  or  made  for  the  purpose  of  delay,  oppression,  or  vex- 
ation, he  may  refuse  to  make  any  such  order ;  and  where  any  such 
order  has  been  made,  the  examination  in  chief,  as  well  as  the  cross- 
examination  and  re-examination,  will  be  taken  before  the  Court  at 
the  hearing,  as  to  the  facts  and  issues  specified  in  such  order ;  and 
no  affidavit  or  evidence  taken  before  an  Examiner  will  be  admis- 
sible at  the  hearing  of  any  such  cause,  in  respect  of  any  fact  or  issue 
included  in  any  such  order.' 

Where  an  order  for  the  taking  of  the  evidence  as  to  any  fact  or  setting  down 
issue  viva  voce  at  the  hearing  has  been  made,  the  Clerk  of  Records  ^^  hearing, 
and  Writs  makes,  in  the  certificate  that  the  cause  is  ready  for  dence  is  to 
hearing,  an  entry  showing  that  such  an  order  has  been  made ;  and  ^^f^oce. 
the  Registrar,  in  setting  down  the  cause  for  hearing  in  the  cause- 
book  of  the  Judge  to  whose  Court  the  same  is  attached,  marks  the 
same,  so  as  to  indicate  that  the  taking  of  evidence  in  chief  viva 

1  Stephens  v.  Wanklin,  19  Beav.  586.  «  Ord.  6  March,  1860,  r.  16. 

As  to  what  error  in  the  title  will  invalidate  *  FOr  form  of  summons,  see  Vol.  III. 

depositions,  see  Harlords.  Keeves,  9  Hare  «  Ord.  5  Feb.,  1861,  r.  3;  Edmunds  «. 

Ap.  68,  and  the  case  there  referred  to.  Brougham,  12  Jar.  N.  S.  934,  15  W.  K. 

^  Clark  V.  Gill,  1  K.  &  J.  19.    For  for-  84,  V.  C.  S. 
mal  parts  of  depositions,  see  Vol.  III. 
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voce  at  the  hearing  has  been  ordered ;  and  the  cause  will  not  be 
allowed  to  come  on  to  be  heard  without  a  special  direction  of  the 
Court :  which  may  be  obtained  upon  an  application  to  the  Coui-t, 
by  either  party  upon  notice,  or  to  the  Judge  in  Chambers,  by  sum- 
mons, upon  notice,^  to  fix  a  day  for  the  hearing.''  No  order  is 
drawn  up  on  this  application ;  but  the  Registrar,  or  the  Chief 
Clerk,  as  the  case  may  be,  will  deliver  a  note  of  the  result  of  the 
apphcation  to  the  applicant's  solicitor ;  and  on  production  thereof 
to  the  Order  of  Course  Clerk  in  the  Registrars'  Office,  he  will  mark 
against  the  entry  of  the  cause,  in  the  cause-book,  the  day  fixed  for 
the  hearing. 

Where  any  such  order  has  been  made,  each  party  is  at  Hberty 
to  sue  out,  at  the  Record  and  Writ  Clerks'  Office,  subpoenas  ad 
testificandum  and  subpoenas  duces  tecum,  to  compel  the  attendance, 
at  the  hearing,  of  witnesses  whom  he  may  desire  to  produce,  on 
any  issue  or  matter  of  fact  included  in  such  order.' 

Upon  any  appeal,  rehearing,  or  further  proceedings,  the  Judges' 
notes  of  the  viva  voce  evidence  will,  ^i»wa  facie,  be  deemed  to  be 
a  sufficient  note  thereof.* 

Upon  the  hearing  of  any  cause,  the  Court,  if  it  sees  fit,  may  re- 
quire the  production  and  oral  examination  before  itself  of  any 
witness  or  party  in  the  cause ;  and  may  direct  the  costs  of  and 
attending  the  production  and  examination  of  such  witness  or  party, 
to  be  paid  by  such  of  the  parties  to  the  suit,  or  in  such  manner,  as 
it  may  think  fit.'  This  power  will  only  be  exercised  by  the  Court 
at  the  hearing ;  °  and  it  seems  doubtful  whether  the  mode  of  ex- 
ercising it  is  by  an  order  directing  the  attendance  of  the  witness,'' 


1  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

2  Oi-d.  5  Feb.,  1861,  r.  8. 

3  Ord.  5  Feb.,  1861,  r.  9;  see  also  post, 
Chap.  XXVn.  §  2,  Trials  of  Questions  of 
Fact.    For  forms  of  sufipona,  see  Vol.  III. 

4  Ord.  5Feb.,  1861,  r.  14.  By  consent, 
a  short  hand  writer  is  often  employed  to 
take  down  the  evidence ;  and  his  notes  are 
then  used,  instead  of  the  Judge's.  The 
costs  of  such  notes  will  be  allowed  on  taxa- 
tions as  between  party  and  party,  if  taken 
at  the  suggestion  of  the  Judge.  Clark  v. 
Malpiis  (No.2),31  Beav.  654;  9  Jur.  N.  S. 
612;  and  see  Flockton  v.  Peake,  12  W.R. 
1023,  V.  C.  W.,  and  Morgan  &  Davy,  356. 
By  Kule  of  Chancery  in  Massachusetts, 
when  a  case  is  heard  before  a  single  justice 
of  the  Court  upon  any  interlocutory  ques- 
tion; or  for  a  final  decree,  the  evidence 
shall  not  be  reported  to  the  full  Court,  un- 
less one  of  the  parties,  before  any  evidence 
is  offered,  shall  request  that  the  same  be 
so  reported;  or  the  justice  shall, for  special 
reasons,  so  direct;  and  the  justice  will 
appoint  a   suitable   disinterested   person 


to  take  the  evidence.  The  expense  of  tak- 
ing the  evidence  shall  be  paid  by  the  party 
requesting  the  taking  of  the  same,  to 
be  allowed  in  the  taxation  of  costs,  if 
costs  are  decreed  to  him.  The  allowance 
to  the  person  appointed  to  take  the  evi- 
dence shall  be  fixed  by  the  Court,  and 
shall  not  exceed  ten  dollars  a  day.  Rule 
85.     See  Granger  v.  Bassett,  98  Mass.  462. 

6  15  &  16  Vic.  c.  86,  §  39.  For  cases  on 
this  section,  besides  the  cases  mentioned 
below,  see  Oliver  v.  Wright,  1  Sm.  &  G. 
Ap.  16  ;  Wilkinson  v.  Stringer,  9  Hare, 
Ap.  23;  16  Jur.  1033;  Deaville  v.  Dea- 
ville,  9  Hare  Ap.  22 ;  Chichester  i).  Chi- 
chester, 24  Beav.  589 ;  Ferguson  v.  Wilson, 
1  W.N.  324;  15  W.  R.  27,  L.JJ. 

8  Raymond  v.  Brown,  4DeG.&J.850; 
6  Jur.  "N.  S.  1046;  May  v.  Biggenden,  1 
Sm.  &  G.  133;  17  Jur.  262;  and  see  Hope 
V.  Liddell,  20  Beav.  438;  East  Ai^lian 
Railway  Company  v.  Goodwin,  6  w.  R. 
B64,  V.  C  W. ;  but  see  ante,  p.  820. 

''  May  V.  Biggenden,  vM  mp. ;  Nichols 
V.  Ibbetson,  7  W.  R.  480,  V.  C.  W. 
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or  by  directing  a  subpo&na  to  issue.*    The  power  is  analogous  to  C.xxn.  §  u. 

that  of  a  Judge  at  nisiprius  to  recall  a  witness  ;  ^  and  is  confined   > y 

to  witnesses  who  have  been  examined  in  the  cause.'  The  Court  of 
Appeal  may  examine  orally  before  it,  a  witness  who  has  not  been 
orally  examined  before  the  Court  below.* 

All  witnesses  who  have  made  ■  an  affidavit  or  been  examined  ex  Cross-exami- 
parte  before  the  Examiner  are,  as  has  been  before  stated,  liable  to  affid™f/wit 
cross-examination.^    If  the  affidavit  is  to  be  used  at  the  hearing  of  nesses,  and 
a  cause  in  which  issue  has  been  joined,  the  cross-examination  takes 
place  before  the  Court  at  the  hearing ;  ^  in  other  cases,  before  the 
Examiner  : '  except  that,  after  decree,  the  cross-examination  on  an 
affidavit  used  in  Chambers  may  be  before  the  Chief  Clerk.* 

An  ex  parte  examination  before  an  Examiner  can,  as  we  have  In  what  cases 
seen,'  only  take  place  in  causes  where  issue  has  been  joined;  and  ex^mation 
the  cross-examination  upon  it  takes  place  at  the  hearing ;  *"  but  in  ™ay  be  had. 
other  cases,  as  we  have  seen,  where  witnesses  are  examined  before 
the  Examiner,  the  cross-examination  follows  immediately  upon  the 
examination  in  chief.*"^ 

Where  in  any  cause  or  matter  a  party  has  filed  an  affidavit,  or  Notice  to  pro- 
where  in  any  cause  in  which  issue  has  been  joined  a  party  has  ex-  fo"."crMs°^^° 
amined  a  witness  ex parteheiore  the  Examiner,  any  opposite  party,  examination, 
desiring  to  cross-examine  the  deponent  or  witness,  is  not  obliged  to 
procure  the  attendance  of  such  deponent  or  witness  for  cross-ex- 
amination, either  before  the  Examiner  or  before  the  Court ;  but 
any  such  opposite  party  may  serve  upon  the  party  by  whom  such 
affidavit  has  been  filed,  or  witness  examined,  or  his  solicitor,  a 
notice  in  writing  *^  requiring  the  production  of  such  deponent  or 
witness  for  cross-examination  before  the  Examiner,  or  before  the 
Court,  as  the  case  may  be  :  such  notice  to  be  served  within  the 
time  mentioned  below,  or  within  such  time  as,  in  any  case,  the 
Court  or  the  Judge  in  Chambers  may  specially  appoint  "  (that  is 
to  say) :  where  such  cross-examination  is  to  be  taken  before  the 

1  Braithwaite's  Pr.   254.     A   note    or  »  IB  &  16  Vio.  o.  80,  §  30. 
memorandum,  signed  by  the  Kegistrar,  is  ^  Ante,  pp.  824,  901;  Smith  v.  Baker,  4 
evidence  of  the  direction  of  the  Court  on  N.  E.  321,  V.  0.  W.;  2  H.  &  M.  498. 
which  the  Record  and  Writ  Clerk  will  act.  i»  Ord.  5  Feb.,  1861,  r.  7. 

2  See  Chitty's  Arch.   395;   Taylor  on         u  Ante,^.  904. 

Evid.  §  1331.  ^  For  form  of  notice,  see  Vol.  III. 

8  East  Anglian  Railway  Company  v.  18  Where  an  aflSdavit,  which  had  been 

Goodwin,  6  W.  R.  564,  V.  C.  W.  used  in  Court,  was  subsequently  used  in 

*  Hope  «.  Threlfall,  23  L.  J.  Ch.  631;  2  Chambers,  the  Court  specially  appointed  a 

Eq.  Rep.  307,  L.  JJ. ;  Langford  v.  May,  22  time  within  which  the  cross-examination 

L.  J.  Ch.  978;  1  W.  R.  484,  L.  JJ.  ;  and  was  to  take  place.    Spittle  v.  Hughes,  11 

see  Hindson  v.  Weatherwill,  5  De  G.,  M.  Jur.  N.  S.   161,  V.  C.  K. ;    S.  C.  mm. 

&  G.  301,  312;  18  Jur.  499;  Martin  v.  Py-  Hughes  v.  Spittal,  13  W.  R.  251.     Where 

croft,  2  De  G.,  M.  &  G.  785,  797  ;  16  Jur.  the  cross-examination  of  a  witness  was 

X125.  proceeded  with,  without  giving  notice  of  it 

«  is  &  16  Vio.  c.  86,  §§  38,  40;  Ord.  5  to  the  party  who  had  given  notice  to  read 

Feb.,  1S61,  r.  6 ;  ante,  p.  888.  the  afBdavit,  it  was  held  void.    Pennell 

6  Ord.  5  Feb.,  1861,  r.  7.  v.  Davison,  14  W.  E.  174,  V.  C.  W. 

7  Ord.  5  Feb.  1861,  rr.  7, 15. 
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pelling at- 
tendance for 
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ination. 


Court  at  the  hearing  of  a  cause  in  which  issue  is  joined,  then  at 
any  time  before  the  expiration  of  fourteen  days  next  after  the 
closing  of  the  evidence ;  and  where  such  cross-examination  is  to  be 
taken  before  the  Examiner  in  a  cause  in  which  a  notice  of  motion 
for  a  decree  or  decretal  order  has  been  sei-ved,  and  to  be  used  at 
the  hearing  of  such  motion,  then  at  any  time  before  the  expiration 
of  fourteen  days  next  after  the  end  of  the  time  allowed  for  the 
plaintiff  to  file  afiidavits  in  reply ;  and  in  every  other  case,  within 
fourteen  days  next  after  the  filing  of  the  afiidavit  or  examination 
upon  which  such  deponent  or  witness  is  to  be  cross-examined ; ' 
and  unless  such  deponent  or  witness  be  produced  accordingly,  such 
affidavit  or  examination  cannot  be  used  as  evidence  :  unless  by  the 
special  leave  of  the  Court.^  The  party  producing  such  deponent 
or  vdtness  is  entitled  to  demand  the  expenses  thereof  in  the  first 
instance  fi'om  the  party  requiiing  such  production ;  but  such  ex- 
penses will  ultimately  be  borne  as  the  Court  shall  direct.^ 

It  has  been  held,  that  the  foregoing  rule  does  not  prohibit  the 
party  desiring  to  cross-examine  from  taking  the  course  provided 
by  the  Act ;  *  and  that,  therefore,  a  deponent  served  with  a  sub- 
poena, under  the  Act,  is  bound  to  submit  himself  for  cross-exami- 
nation on  his  affidavit  in  opposition  to  a  motion  for  an  injunction, 
notwithstanding  the  lapse  of  fourteen  days  from  the  time  when  it 
was  filed.^ 

An  enlargement  of  the  fourteen  days,  in  any  of  the  above  cases, 
may,  oh  sufficient  reason  being  shown,  be  obtained  on  an  applica^ 
tion  at  Chambers,  by  summons  :  the  summons  must  be  served  on 
the  opposite  parties.^ 

Where  the  notice  to  produce  a  witness  is  given,  the  party  to 
whom  it  is  given  is  entitled  to  compel  the  attendance  of  the  de- 
ponent or  witness  for  cross-examination  before  the  Court  at  the 
hearing  of  the  cause,  or  before  the  Examiner,  as  the  case  may  be, 
in  the  same  way  as  he  might  compel  the  attendance  of  a  witness 
to  be  examined,  if  an  order  had  been  made  for  taking  evidence 


1  Where  a  petition  came  on  for  hearing 
before  the  expiration  of  the  fourteen  days, 
and  the  affida%'it  was  withdrawn,  it  was 
held  that  the  opposite  party  could  not  re- 
quire the  hearing  to  be  postponed  because 
the  deponent  was  not  produced  for  cruss- 
examination.  Be  Sykes  Trusts,  2  J.  &  H. 
416. 

2  Ord.  5  Feb.,  1861,  r.  19.  Where  the 
wi  tness  was  unable  irom  illness  to  attend 
on  the  day  fixed  for  the  hearing  of  a  cause, 
it  was  held  that  the  defendant  might  insist 
on  the  affidavit  being  withdrawn,  or  the 
cause  standing  over.  Nason  v.  Clamp,  12 
W.  R.  973,  M.  R.;  but  see  Tanswell  v. 
Scurrah,  11  L.  T.  N.  S.  761,  M.  E.  Affi- 
davit allowed  to  be  read,  though  no  cross- 


examination.  Simpson  i>.  Malherbe,  13 
W.  R.  887,  V.  C.  S. ;  Braithwaite  v.  Kearns, 
34  Beav.  202.  Leave  given  to  use  affida- 
vits, but  order  made  saving  all  just  excep- 
tions.    Ridley  v.  Ridley,  34  Beav.  329. 

8  Ord._6Feb.,lS61,r.  19.  As.  to  whether 
the  costs  of  cross-examination  are  costs  in 
the  cause,  see  Hunt  v.  PuUen,  34  Beav. 
301. 

*  15  &  16  Vic.  c.  86,  §  40. 

^  Singer  Sewing  Machine  Manufacturing 
Company  v.  Wilson,  11  Jur.  N.  S.  58,  V. 
C.  W.;  2  H.  &  M.  5^4;  and  see  Cox  v. 
Stephens,  9  Jur.  N.  S.  1144:  11  W.  R.  929, 
V.  C.  K. 

8  See  Ord.  XXXVII.  17.  For  forms  of 
summons,  see  Vol.  III. 
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viva  voce  at  the  hearing ;  ^  and  if  the  notice  is  given  for  the 
production  of  any  deponent  or  witness,  for  cross-examination  at 
the  hearing  of  a  cause  in  which  issue  is  joined,  either  party  may, 
upon  notice,  apply  to  the  Court,  or  to  the  Judge  in  Chambers,  to 
fix  a  day  for  the  hearing  of  the  cause.'' 

Any  party  in  any  cause  or  matter,  requiring  the  attendance  of 
any  witness,  whether  a  party  or  not,  before  the  Court,  or  before 
one  of  the'  Examiners  of  the  Court,  or  a  Special  Examiner,  for  the 
purpose  of  being  examined,  or  of  being  cross-examined,  must  give 
to  the  opposite  party  forty-eight  hours'  notice,  at  least,  of  his  in- 
tention to  examine  or  cross-examine  such  witness :  such  notice  to 
contain  the  name  and  description  of  the  witness,  and  the  time  and 
place  of  the  examination  or  cross-examination,  unless  the  Court  in 
any  case  thinks  fit  to  dispense  with  such  notice.'  So  far,  how- 
ever, as  the  witness  himself  is  concerned,  the  notice  to  be  given 
must  be  according  to  circumstances  ;  and  if  he  resides  in  London, 
or  has  his  ofiice  there,  twenty-four  hours'  notice  is  ample.^ 

"Where  a  witness  is  out  of  the  jurisdiction,  a  commission,  as  we 
have  seen,  may. still  be  issued,^  under  an  order:  which  maybe 
.obtained  on  special  motion  or  summons,  supported  by  afiidavit ;  " 
but  the  ordinary  and  more  convenient  course  is  to  appoint  a 
Special  Examiner.' 

Where  a  commission  is  directed  to  issue,  it  is  prepared  by  the 
appUcant's  solicitor ;  and  will  be  sealed  at  the  Eecord  and  Writ 


C.xxii.  §  u. 


i  Ord.  5  Feb.,  1861,  r.  20;  ante,  p.  911. 
A  witness  will  not  be  compelled  to  attend, 
if,  from  the  matter  being  disposed  of,  or 
other  cause,  his  cross-examination  would 
be  useless.  Hooper  v.  Campbell,  13  W.  E. 
1003,  L.  C. 

2  Ord.  5  Feb.,  1861,  r.  21;  see  ante,  p. 
911. 

3  Ord.  6  Feb.,  1861,  r.  22;  Braithwaite'a 
Manual,  176,  n.  (85).  For  form  of  notice, 
see  Vol  III. 

4  Jie  North  Wheal  Exmouth  Mining 
Company,  31  Beav.  628;  8  Jur.  N.  S.  1168. 

»  15  &  16  Vic.  c  86,  §  28;  see  ante,  p. 
868.  In  reference  to  the  tnking  of  deposi- 
tions either  at  home  or  abroad,  many  cases 
will  be  found  collected  in  note  (42)  to  2 
Phil.  Ev.  (Cowen  &  Hill's  notes)  pp.  32- 
41  ;  see  also  1  Greenl.  Ev.  §§  320-325. 
To  entitle  depositions  to  be  read  in  evi- 
dence, the  rules  of  Court  and  statutes  re- 
specting them  must  be  strictly  complied 
with.  Wallace  v.  Mease,  4  Yeatea,  520; 
Bell  V.  Morrison,  1  Peters,  351 ;  Winonski 
Tump.  Co.  V.  Ridley,  8  Vt.  404;  Brad- 
street ».  Baldwin,  11  Mass.  229;  The  Ar- 
go,  2  Wheat.  287;  Evans  v.  Eaton,  7 
Wheat.  356 ;  Sanders  v.  Howe,  1  Chip.  363; 
Collins  V.  Elliot,  1  Harr.  &  J.  1 ;  Den  v. 
Farley,  1  South.  124;  Hendricks  v.  Craig, 
2  ib.  567 ;  Wor?ham  v.  Gove,  4  Porter,  441 ; 
Wiggins  V.  Pryor,  3  Porter,  430;  Shepherd 


V.  Thompson,  4  N.  H.  213;  Welles  ».  Fi,sh, 
3  Pick.  74;  IJurroughs  v.  Booth,  1  Chip. 
106. 

6  Hinde,  304.  By  67th  Equity  Rule  of 
the  Supreme  Court  of  the  United  States, 
after  a  cause  is  at  issue,  commissions  to 
take  testimony  may  be  taken  out  in  vaca- 
tion as  well  as  in  term,  jointly  by  both 
parties,  or  severally  by  either  partj',  upon 
mterrogatories  filed  by  the  party  taking 
out  the  same,  in  the  Clerk's  office,  ten 
days'  notice  thereof  being  given  to  the  ad- 
verse party  to  file  cross-interrogatories  be- 
fore the  issuing  of  the  commission;  and  if 
no  cross-interrogatories  are  filed  at  the 
expiration  of  the  time,  the  coramiesion 
raiiy  issue  ex  parte ;  and  since  the  amend- 
ment of  this  rule,  March  17, 1862,  testimony 
may  still  be  taken  on  commission,  in  the 
usual  way,  by  written  interrogatories  and 
cross-interrogatories,  on  motion  to  the 
Court  in  term  time,  or  to  a  Judge  in  vaca- 
tion, for  special  reasons  satisfactory  to  the 
Court  or  Judge.  For  forms  of  notice  of 
motion  and  summons,  see  Vol.  III. 

■?  Crofts  V.  Middleton,  9  Hare  Ap.  18 
and  form  of  order  in  that  case,  see  {b.  75 
Rawlins  v.  Wickham,  4  Jur.  N.  S.  990,  V 
C.  S.;  Edwards  i).  Spaigfat,  2  J  &  H.  617 
and  see  Drevon  v.  Drevon,  12  W.  R.  66 
V.  C.  K. 
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C.xxn.  §11.   Clerks'  Office,  on  production  of  the  order  under  which  it  is  issued, 
and  on  aprcecipe  being  left  there.'^ 

The  commission  is  directed  to  not  less  than  four  commis- 
sioners,^ and  commands  them,  any  two  or  more  of  them,  to  sum- 
mon the  witnesses  and  examine  them  upon  interrogatories,  on 
their  oaths,  upon  the  Holy  Evangelists,  or  in  such  other  solemn 
manner  as  is  most  binding  on  their  consciences:  and  to  take 
their  examinations  and  reduce  them  into  writing  in  the  EngUsh 
language ;  and  to  send  the  same  to  the  Court  of  Chancery  without 
delay,  or  by  the  return  day,  if  .any,  named  in  the  order,  closed  up 
under  their  seals,  or  the  seals  of  any  three  or  two  of  them,  to- 
gether with  the  interrogatories  and  the  commission,  and  a  certifi- 
cate in  what  manner  the  oath  is  administered  to  such  witnesses  as 
cannot  speak  or  understand  the  English  language.  The  com- 
missioners are  further  commanded  that,  before  any  one  of  them 
acts  in,  or  is  present  at,  the  swearing  or  examining  of  any  witness, 
they  severally  take  the  oath  first  specified  in  the  schedule  to  the 
commission ; '  and  which  they,  any  three  or  two  of  them,  are 
empowered  to  administer  to  the  rest  or  any  other  of  them,  upon 
the  Holy  Evangelists ;  and  all  clerks  employed  in  taking, 
writing,  transcribing,  or  engrossing  the  depositions  of  the  witnesses 
are,  before  they  act,  required  to  take  the  oath  last  specified  in  the 
schedule :  *    to   be    administered  by  the    commissioners   or  any 


1  Braithwaite's  Pr.  186.  The  commis- 
sion must  be  stamped  with  a  IZ.  Chancery 
fee  fund  stamp.  Kegul.  to  Ord.  Sched.  i. 
For  ibrm.s  of  commission,  indorsement, 
prcecipe,  and  oaths  of  the  commissioners 
and  their  clerk,  see  Vol.  III. 

2  By  the  67th  Equity  Rule  of  the  Courts 
of  the  United  States,  the  oomraissioner  or 
commissioners  to  take  depositions,  shall  in 
all  cases  be  named  by  the  Court,  or  by  a 
Judge  thereof.  But  this  rule  has  been  so 
amended  as  to  allow  the  presiding  Judge  of 
any  Court  exercising  jurisdiction,  either  in 
term  time  or  in  vacation,  to  vest  in  the  clerk 
of  said  Court,  general  power  to  name  com- 
missioners to  take  testimony  in  like  man- 
ner that  the  Court  or  Judge  thereof  could 
do  by  the  said  67th  Rule. 

For  cases  touching  the  competency  of 
persons  to  act  as  commissioners,  see  Hea- 
cocko.  Stoddard,!  Tyler, 344;  and  Chan- 
dler V.  Brainard,  14  I'iok.  285. 

Under  the  provision  that  no  person 
interested  shall  draw  up  a  deposition  to  be 
used  in  a  cause,  &c.,  a  son-in-law  of  a 
party  was  held  not  disqualified,  in  Heacock 
V.  Stoddard,  1  Tyler,  344.  But  a  deposi- 
tion taken  before  the  uncle  of  a  party  to  a 
suit  was  held  inadmissible  in  New  Hamp- 
shire. Bean  v,  Quimby,  5  N.  H.  94  ;  see 
Smith  V.  Smith,  2  Greenl.  408;  Coffin  v. 
Jones,  13  Pick.  441;  Wood  v.  Cole,  13 
Pick.  279. 

In  Pennsylvania,  a  commission  was  is- 


sued to  four  commissioners,  jointly,  to 
take  the  depositions  of  witnesses  in  Eng- 
land. It  was  executed  and  returned  by 
three  of  the  commissioners  only ;  two  of 
whom,  however,  were  of  the  defendant's 
nomination,  and  it  was  held  inadmissible 
in  evidence.  Guppy  v.  Brown,  4  Uall.  410 ; 
see  Marshall  v.  Frisbie,  1  Munf.  247.  But 
depositions  taken  under  a  jomt  and  several 
commission  were  held  admissible,  though 
the  defendant's  commissioners  did  not  at- 
tend. Penncock  v.  Freeman,  1  Watts,  401. 
Where  a  commission  was  directed  to  five 
persons,  or  any  one  of  them,  and  the  ex- 
amination was  taken  in  conj-unction  with 
another  person,  not  named  in  the  commis- 
sion, the  deposition  was  held  inadmissible. 
Willings  V.  Consequa,  1  Peters  C.  C.  801; 
see  further  as  to  commissions,  Cage  v. 
Courts,  1  Harr.  &  M'H.  239.  A  commis- 
sion to  take  depositions,  issued  in  blank  as 
to  the  persons  to  whom  directed,  is  in- 
admissible.    Worsham  v.  Goar,  4  Porter, 

441.  ■ 

s  For  form  of  oath,  see  Vol.  III. 

*  It  is  not  necessary,  in  the  United 
States,  that  there  should  be  a  clerk  to  the 
commission.    Beard  v.  Ueide,  2  Harr.  &  J. 

442.  The  commissioner  should  himself 
examine  the  witness,  and  not  leave  so 
weighty  an  affair  to  his  clerk  or  others. 
Prac.  Keg.  124  ;  Hinde,  348  ;  Cappeau  v. 
Baker,  1  Harr.  &  G.  154. 


VIVA  VOCE   EVIDENCE. 


917 


one  of  them.     The    commissioners    are    lastly   commanded,    if  C!.XXll.§ii. 

necessary,  to  swear  an  interpreter  or  interpreters,  to  interpret    ' f ' 

the  oaths  and  interrogatories  to  those  witnesses  who  do  not 
understand  English,  into  the  language  of  the  witnesses,  and 
also  to  interpret  the  depositions  out  of  the  language  of  the  wit- 
nesses into  the  English  language,  and  to  keep  such  depositions 
secret.^ 

Asa  commission  for  the  examination  of  witnesses  is  rarely,  if  Practice,  on  a 
ever,  resorted  to  under  the  present  practice  of  the  Court,  it  has  ''°'"™^''°°- 
not  been  thought  necessary  to  set  out  the  practice  relative  to  the 
execution  of  such  commission.    The  reader  will,  however,  find  such 
practice  fully  detailed  in  the  second  edition  of  this  treatise.^ 


1  See  form  of  commission  in  Braith- 
waite's  Pr.  183.  Tlie  recent  alterations  in 
the  mode  of  taking  evidence  may  render 
some  alteration  necessary  in  the" terms  of 
the  commission  as  above  stated,  in  future 
cases. 

2  See  pp.  872-908  ;  3d  Am.  ed.  924- 
953.  The  practice  in  Chancerj'  in  the 
several  States  in  relation  to  the  issuing, 
execution,  and  return  of  commissions,  is 
in  general  regulated  by  statute  or  by  local 
rules,  which  could  not  usefully  be  set  out 
in  these  notes.  Many  of  the  cases  and 
rules  will  be  found  referred  to  in  2  Phil. 
Ev.  (Cowen  &  Hill's  notes)  'pp.  32-41,  in 
note  (42) ;  see  also  1  Greenl.  Ev.  §§  320- 
326;  1  HofiF.  Ch.  Pr.  363,  474;  Hunter  v. 
Fletcher,  5  Rand.  126;  Edgell  v.  Lowell,  4 
Vt.  412.  Depositions  in  a  foreign  country 
must  be  taken  by  commission.  Stein  v. 
Bowman,  13  Peters,  209. 

In  New  Jersey,  when  a  cause  is  at  issue, 
a  commission  for  the  examination  of  a 
witness  out  of  the  State  may  be  applied 
for,  either  in  vacation  or  in  term  time, 
upon  affidavit  stating  that  the  witness  is 
material,  and  that  the  party  applying  can- 
not safely  proceed  to  a  hearing  of  the  cause 
without  his  testimony.  A  stipulated  notice 
is  to  be  given;  and  the  name  or  names  of 
the  witnesses,  their  residence,  and  the 
name  or  names  and  residences  of  such 
person  or  persons  as  the  party  applying 
intends  to  nominate  as  commissioner  or 
commissioners.  Chancery  Rule  76.  If  the 
party  to  whom  notice  is  given  of  the  in- 
tended application  for  a  commission  intend 
to  join  in  the  commission,  and  to  name 
any  other  commissioner  or  commissioners, 
he  shall  give  notice  to  the  adverse  party, 
two  days  before  the  intended  application, 
of  the  name  or  names,  additions,  and  resi- 
dence of  the  person  or  persons  whom  he 
proposes  for  a  commissioner  or  commis- 
sioners; and  the  Chancellor  shall  appoint 
the  commissioner  or  commissioners  to 
execute  the  commission;  and  the  party 
who  shall  first  give  notice  of  his  intention 
to  move  for  a  commission,  shall  sue  out 
and  forward  the  same;  but  if  he  shall  un- 
reasonably delay  to  do  so,  the  other  party 
may  forward,  and  cause  it  to  be  executed 


and  returned;  and  every  order  for  a  com- 
niission  shall  fix  a  time  for  its  return,  and 
it  shall  not  be  used  if  not  returned  within 
said  time,  unless  the  time  be  extended  by 
an  order  for  that  purpose.  Rule  76.  See 
Barrett  v.  Pardow,  1  Edw.  Ch.  11.  The 
name  of  every  witness  to  be  examined 
shall  be  inserted  in  the  commission,  and 
the  interrogatories  to  be  put  to  the  wit- 
nesses annexed  to  the  commission;  and 
copies  of  the  interrogatories  shall  be  fur- 
nished to  the  opposite  party,  that'is  to  say, 
copies  of  all  direct  interrogatories  shall  be 
furnished  six  days,  and  copies  of  the  cross- 
interrogatories  two  days,  before  the  time 
of  submitting  the  same  to  the  Chancellor 
for  his  approval;'  and  notice  of  the  time 
and  place  of.  such  submission  shall  be 
served  with  the  interrogatories,  at  which 
time  and  place  the  cross-interrogatories 
shall  also  be  submitted.  Rule  77;  2  Mo- 
Carter,  528,  529. 

In  Massachusetts,  where  the  testimony 
of  witnesses,  residing  out  of  the  jurisdiction 
of  the  Court,  is  to  be  taken,  the  plaintiff  is 
entitled  to  have  a  commission  for  that 
purpose;  and  all  the  Rules  of  taw  as  to 
the  time  and  manner  of  taking  and  filing 
depositions  at  Law,  will  apply  in  Equity. 
Pingree  v.  Coflin,  12  Cush  600.    ,  ^ 

No  notice  of  the  time  and  place  of  exe- 
cuting a  commission  out  of  the  State  is 
necessary  to  be  given  to  the  opposite  party 
in  Maryland.  0  wings  v.  Norwood,  2  Harr. 
&  J.  96.  But  time  should  be  given,  to 
allow  the  opposite  PJirty  to  exhibit  intei- 
rogatories.  Ibid,  The  services  of  copies 
of  the  interrogatories,  which  accompany  a 
commission,  on  the  adverse  party,  a  suf- 
ficient time  before  the  issuing  of  the 
commission,  to  enable  him  to  file  cross-in- 
terrogatories, is  sufficient  notice  of  the 
issumg  of  the  commission,  and  of  the  time 
and  place  of  executing  it.  Law  v.  Scott, 
5  Harr.  &  J.  438. 

Under  the  New  York  Act  of  17th  of 
April,  1823,  parties  and  their  counsel  have 
a  right  to  be  present  at  the  examination  of 
witnesses  and  to  cross-examine  in  all  cases ; 
and  this  as  well  upon  commissions  issued 
to  examine  witnesses  out  of  the  State  as  in 
other  cases.    Steer  v.  Steer,  Hopk.  362. 
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■ 1 ■ 

Power  to 
compel  at- 
tendance of 
witnesses  in 
Scotland  and 
Irplaud. 
In  any  place 
in  her 
Majesty's 
dominions. 


Where  wit- 
ness does 
not  speak 
English. 


The  commissioners  have  power  ia  Scotland  and  Ireland,  to  call 
in  the  aid  of  the  Courts  of  those  countries  to  compel  the  attend- 
ance of  any  witness  who  may  neglect  to  obey  their  notice  to 
attend ;  ^  and  it  is  conceived  that  Special  Examiners  have  the 
same  power.^  * 

Where  the  witness  is  resident  at  any  place  in  her  Majesty's 
dominions,  the  commissioners,  or  Special  Examiner,  may  obtain  an 
order  from  the  Court  having  jurisdiction  in  such  place,  that  the 
examination  may  proceed  in  accordance  with  the  order  of  the 
Court  of  Chancery;  and  may  obtain  from  such  first-mentioned 
Court  such  further  orders  as  may  be  necessary,  for  the  purpose  of 
compelling  the  attendance  of  the  witness.' 

It  ra^ay  be  noticed  in  this  place,  that,  where  the  Examiner  has  to 
examine  witnesses  who  cannot  speak  English,  the  usual  and  proper 
course  is  to  take  down  the  depositions  from  an  interpreter  in 
English.*  This,  however,  does  not  appear  to  be  absolutely  neces- 
sary :  since,  in  some  cases,  examinations  taken  down  in  a  foreign 
language  have  been  recognized  by  the  Court.  If  the  depositions 
are  taken  down  in  the  language  of  the  witness,  they  must  after- 


For  the  •practice  in  New  Hampshire  on 
this  subject,  see  Marston  v.  Brackett,  9  N. 
H.  345,  346. 

It  is  not  necessary  in  Alabama,  that, 
previous  to  the  issuing  of  a  commission  to 
tnUe  the  depnsition  of  a  non-resident  wit- 
ness, the/ interrogatories  should  be  filed  in 
the  clerk's  office.  The  party  may  exam- 
ine the  witness  befoi-e  the  commissioners. 
Wigffins  V.  Pryor,  3  Porter,  430. 

Ill  Pennsylvania,  a  deposition  taken 
under  a  commission  need  not  be  subscribed 
by  the  witness.  Moulson  v.  Hargrave,  1 
Sevg.  &  R.  201.  In  Kentucky,  it  is  no 
objection  to  a  deposition  that  the  witness 
omitted  to  subscribe  his  name.  Moblev  v. 
Hiimit,  1  A.  K  Marsh.  690.  So  in  North 
Carolina.  Eutherford  i>.  Nelson,  1  Hayw. 
105;  Murpiiy  v.  Work,  1  Hayw.  106. 
So  in  Vlrf>inia.  Barrett  v.  Watson,  1 
Wash.  372.  So  in  Alabama.  Wisrgina 
V.  l-'ryor,  3  Porter,  430.  A  deposition 
taken  under  a  commission  to  take  the  dep- 
osition of  John  Priestly,  may  be  read  in 
eyidence,  though  signed  John  G.  Priestly. 
Brooks  «.  M'Kean,  Cooke,  162;  see  Brey- 
fogle  V.  Beckley,  18  Serg.  &  E.  264. 

A  deposition,  to  which  the  witness  is  not 
sworn  till  his  testimony  is  reduced  to 
writing,  is  irregular.  Armstrong  v.  Bur- 
rows, 6  Watts,  266. 

The  magistrate  who  takes  a  deposition 
is  to  judge  of  the  mental  capacity  of  the 
witness.     Hough  v.  Lawrence,  5  Vt.  299. 

It  will  be  presumed  that  commissioners 
have  done  their  duty  in  keeping  and  for- 
warding depositions,  unless  the  contrary 
appear.  Glover  v.  Millings,  3  Stew.  &  P. 
28.  Commissioners  to  take  depositions 
should  certify,  in  their  return,  that  they 
caused  the  witness  to  be  examined  on  oatu 


upon  the  interrogatories  annexed,  and  that 
they  caused  the  examination  to  be  reduced 
to  writing;  otherwise  the  depositions  can- 
not be  read.  Bailis  v.  Cochran,  2  John. 
417;  see  Glover  v.  Millings,  nU  supra; 
Pettibone  v.  Derringer,  4  Wash.  C.  C.  215. 
It  is  sufficient  that  the  commissioners  cer- 
tify, in  their  return,  that  the  oath  has  been 
duly  taken  by  them.  Wilson  v.  Mitchell, 
3  Harr.  &  J.  91;  Glover  ».  Millings,  vbi 
supra. 

As  to  objections  to  the  deposition,  see 
Strike  V.  M' Donald,  2  Harr.  &  J.  29, 192. 

1  6  &  7  Vic.  c.  82,  §  5;  Taylor  on  Evid. 
§§  1183, 1183  A.  For  the  practice  at  Law 
under  this  Act,  see  Chity's  Arch.  341-844. 

2  See  15  &  16  Vic.  c.  86,  §  36. 

8  22  Vic.  c.  20,  §  1;  Taylor  on  Evid. 
§§  1183  B.  Commissioners  may  summon 
a  witness  to  attend  before  them;  and  the 
Court  will  compel  the  witness  to  do  so ;  but 
a  commission  should  be  issued  so  as  to 
have  the  examination  at  a  reasonable  dis- 
tance from  the  residence  of  the  witness. 
Maccubbin  v.  Matthews,  2  Bland,  250;  see 
78th  Equity  Kule  of  the  United  States 
Courts,  by  which  it  is  provided  that  wit- 
nesses may  be  summoned  to  appear  before 
the  commission  by  mbpo&na  in  the  usual 
form,  which  may  be  issued  in  blank  by 
the  clerk,  and  filled  up  by  the  party  pray- 
ing the  same,  or  by  the  commissioner.  See 
Rule  74  of  the  New  Jersey  Chancery  Rules. 

4  Lord  Belmore  r.  Anderson,  4  Bro.  C. 

B.  90.  In  Gilpins  v.  Consequa,  1  Peters  0. 

C.  85,  it  was  held  no  objection,  that  the 
deposition  was  in  English,  though  taken 
before  Dutchmen,  who  did  not  appear  to 
have  been  assisted  by  a  sworn  interpreter. 
See  Amory  v.  Fellows,  B  Mass.  219. 
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wards  be  translated  out  of  that  language  into  English,  by  a  per-  C.XXII.§11. 

son  appointed  by  an  order  of  the  Court :  who  must  be  sworn  to   ' > ' 

•  the  truth  of  his  translation ;  ^  and  must  either  make  such  trans- 
lation before  the  depositions  are  filed,  or  afterwards  attend  at  the 
Record  and  Writ  Clerks'  Office  for  that  purpose :  for  the  Court 
wUl  not  make  an  order  for  the  record  of  the  deposition  to  be 
delivered  out,  in  order  that  they  may  be  translated.^ 

The  translation,  after  the  truth  thereof  has  been  sworn  to,  is  Translation  of 
annexed  to  the  depositions,  and  an  office  copy  made  of  it :  which  depositions. 
wUI  be  permitted  to  be  read  at  the  hearing,  saving  all  just  excep- 
tions, when,  as  is  usually  the  case,  the  order  so  directs.     The  order 
for  the  appointment  of  a  translator  of  the  depositions,  and  for  leave 
to  use  them  at  the  hearing,  is  ob^ined  by  motion  of  course,  or  by 
petition  of  course  at  the  Rolls.'    Where  a  witness  disputed  the  Correctness  of 
correctness  of  an  alleged  translation  of  letters  in  a  foreign  language,  towd^sputed. 
on  which   translation    he  was   being   cross-examined   before   an 
Examiner,  but  as  to  the  correctness  of  which  there  was  no  evidence, 
it  was  held  that  the  witness  should  be  cross-examined  at  the  hear- 
ing in  open  Court,  and  if  any  difficulties  then  arose,  the  Court 
would,  if  necessary,  consider  how  to,  dispose  of  them.* 

It  seems  that  an  examination  of  witnesses  abroad  will  not  be  Abatement  of 
aflfected  by  an  abatement  of  the  suit;  and  that  the  depositions  ^'"'' 
(provided  neither  the  Examiner  nor  the  witnesses  have  received 
notice  of  the  abatement)  will  be  good  evidence.^    The  same  prin- 
ciple has  been  applied  to  an  abatement,  pending  an  examination 
of  witnesses  in  this  country .' 

In  all  cases  whatever,  the  re-examination  of  a  witness  is  to  Re-examina- 
foUow  immediately  upon  his  cross-examination.'  tion  ot  wit- 

I16SS6S  *    WilCIl 

The  evidence,  when  taken,  whether  by  affidavit  or  otherwise,  to  take  place. 
and  whether  in  chief   or    on   cross-examination,  is   open  to  all  Evidence 
parties;^    and  a  defendant  has,  consequently,  a   right  to  cross-  Ses°:*and 
examine  his  co-defendant's  witnesses.'  Iff^f^.^J. 

j"^         *    ^     -  •  T  •      uiaV^  cross* 

The  costs  of  a  commission,  or  Special  Exammer,  to  take  evi-  examine  co- 

dence  abroad,  will  be  taxed  in  this  country :   but  on  the  scale  ^^"essTs!'* 

allowed  in  the  country  where   the   evidence  was  taken."    The  gcaieoftaxa- 

costs  of  the  solicitor  here,  of  attending  the  examination  abroad,  tion  as  to 

evidence  tak- 
will  not  be  allowed."  en  abroad. 

Costs  of  so- 

1  1  Newl.  439.    For  form  of  affidavit,  '  Ord.  XIX.  8.  ,  '^''^'°'^- 
see  Vol.  III.                                                           *  Lord  v.  Colvin,  3  Drew.  222;  Sturgis 

2  Fauquier  v.  Tynte,  7  Ves.  292;   see       ».  Morse  (No.  2),  26  Beav.  562. 

Gilpins  V.  Consequa,  1  Peters  C.  C.  85.  ^  Lord  v.  Colvin,  ait  sup. ;  Feilden  v. 

8  For  forms  ofmotion  paper  and  petition,  Slater,  L.  R.  7  Eq.  523,  529. 

see  Vol  III  10  WentworthtJ.  Lloyd,  13  W.E.486,M. 

4  Foster  v.  Gladstone,  12  W.  K.  525,  V.  E.;  34  Beav.  455;   see  as  to  costs  of  pe- 

Q  Tjf  rusing  the  depositions,  S.  C.  L.  E.  2  Eq.          • 

■«  Thompson's  case,  3  P.   Wms.   195;  609;  12  Jur.  N.  S.  581  M.  B. 

Winter  v.  Danoie,  Tothill,  99.  n  Hammond  i).  W  ordsworth,  1  Dick.  381. 

8  Curtis  V.  Fulbrook,  8  Hare,  29. 
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Section  XII.  —  Of  Interrogatories. 


General  rule 
to  examine 
upon  inter- 
Togatories. 


Nature  of  in- 
terrogatories. 


Original; 
Cross. 


Must  be 
pertinent  and 
not  leading. 


The  general  mode  of  examining  witnesses  in  Equity  formerly 
was  by  interrogatories  in  writing,  exhibited  by  the  party,  plain- 
tiff or  defendant,  or  directed  by  the  Court  to  be  proposed  to 
or  asked  of  the  witness  in  a  cause  touching  the  merits  thereof  or 
some  incident  therein.  The  practice  is  now,  however,  almost  en- 
tirely abolished ;  but,  as  it  may  still  be  resorted  to  with  respect  to 
any  particular  witness  within  the  jurisdiction  of  the  Court,  and 
with  respect  to  all  witnesses  in  the  cause  out  of  the  jurisdiction  of 
the  Court,^  and  as  it  continues  to  prevail  in  some  Courts  in  the 
United  States,"  it  is  proper  here  to  consider  and  state  the  rules  by 
which  it  is  governed.  These  interrogatories  are  questions  in  writ- 
ing, adapted  to  sustain  the  case  made  by  the  party  exhibiting  them, 
and  are  administered  to  the  witnesses  either  by  the  regular  Ex- 
aminers of  the  Court,  or  through  the  medium  of  commissioners 
specially  appointed  for  the  purpose.'  They  are  termed  original, 
when  exhibited  on  the  part  of  the  person  who  produces  the  wit- 
ness ;  or  cross  interrogatories,  if  filed  on  behalf  of  the  adverse  party, 
to  examine  a  witness  produced  on  the  other  side.* 

Interrogatories  should  be  short  and  pertinent,  and  necessarily 
they  must  not  be  leading.'  If  they  are  leading,  the  deposition 
taken  thereon  will  be  suppressed ;  and  so  it  will  be  where  the  in- 
terrogatories are  too  particular,  a,nd  point  to  one  side  of  the  ques- 
tion more  than  the  other.' 


1  Ante.,  pp.  88r,  888. 

2  See  37  Maine,  585,  Chancery  Rule,  14. 
8  Hinde,  317. 

*■  Ibid. 

5  As  to  the  forms  of  interropiatories,  see 
Gresley  Eq.  Ev.  (Am.  ed.)  44-48.  Lead- 
ing questions  are  those  which  suggest  to 
the  witness  the  answer  desired.  See  1 
Greenl.  Ev.  §§  434,  436;  1  Stark.  Ev.  149; 
1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839) 
268-272,  and  notes  referred  to ;  Parkin  v. 
Moore,  7  C.  &  P.  408.  In  some  cases  lead- 
ing questions  are  permitted,  even  in  a 
direct  examination;  namely,  where  the 
witness  appears  to  be  hostile  to  the  pnrty 
producing  him  or  in  the  interest  of  the 
other  party,  or  unwilling  to  give  evidence; 
or  where  an  omission  in  his  testimony  is 
evidently  caused  by  want  of  recollection, 
which  a  suggestion  may  assist.  Thus 
where  the  witness  stated,  that  he  could  not 
recollect  the  names  of  the  component  mem- 
bers of  a  firm,  so  as  to  repeat  them,  with- 
out suggestion,  but  thought  he  might 
possibly  recollect  them  if  suggested  to 
him,  this  was  permitted  to  be  done.  So 
where  the  transaction  involves  numerous 


items  or  dates.  So  where,  from  the  nature 
of  the  case,  the  mind  of  the  witness  cannot 
be  directed  to  the  subject  of  inquiry,  with- 
out a  particular  specification  of  it.  So 
where  a  witness  is  called  to  contradict 
another,  who  has  testified  to  particular 
expressions,  the  contradicting  witness  may 
be  asked  whether  such  expressions  were 
used.  When  and  under  what  circumstan- 
ces a  leading  c^nestion  may  be  put,  is  a 
matter  resting  m  the  sound  discretion  of 
the  Court,  and  not  a  matter  which  can  be 
assigned  for  error.  1  Greenl.  Ev.  §  435; 
Clarke  v.  Saffery,  Ry.  &  M.  126,  per  Best 
C.  J. ;  Regina  v.  Chapman,  8  C.  &  P.  558 ; 
Acerro  ii.  Petroni,  1  Stark.  100  ;'2  Phil. 
Ev.  404,  405;  Moody  V.  Rowell,  17  Pick. 
498 

«  1  Harr.  ed.  Newl.  259.  Objections  to 
interrogatories,  filed  before  the  issuing  of 
a  commission  to  take  a  deposition,  should 
specify  the  ground  of  the  objection,  in  or- 
der that  the  adverse  party  may  have  an 
opportunity  to  vary  the  interrogatories. 
Allen  V.  Babcock,  16  Pick.  66 ;  see  Crad- 
dock  V.  Craddock,  8  Litt.  77;  Jones  v. 
Lucas,  1  Band.  268.    A  leading  interroga- 
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Leading  questions  are  such  as  instruct  a  witness  how  to  answer  C.XXII.§12. 

on  material  points,  such  as,  "  Did  you  not  see  or  do  such  a  thing  ?  "  ^   " > ' 

or  which,  embodying  a  material  fact,  admit  of  an  answer  by  a  ^rra'atorie 
simple  negative  or  affirmative,  though  the  question  does  not  sug-  what  i" 
gest  which.^  "  Such  questions,  as  well  as  those  which  fall  more 
directly  under  the  denomination  of  leading  questions,  are  objec- 
tionable, because  the  .evidence  elicited  by  them  is  presented  to  the 
Court,  which  is  to  judge  of  the  effect  of  it,  not  as  it  would  be  if 
it  were  the  unassisted  testimony  of  the  witness,  but  in  the  form, 
and  with  the  coloring,  that  are  prompted  by  professional  skill  and 
a  pi'evious  knowledge  of  the  case  which  it  is  desired  to  prove.  If 
such  a  mode  of  proof  were  admitted,  there  would  not  be  the  same 
probability  that  a  witness  would  %tate  the  whole  transaction,  and 
part  only  might  be  elicited ;  the  chance  too,  of  detecting  discre- 
pancies in  perjured  or  mistaken  testimony  would  be  diminished ; 
nor  are  those  objections  removed  by  the  power  of  cross-examina- 
tion, which,  as  it  often  must  be  conducted  without  previous 
knowledge  of  the  answers  which  the  witnesses  will  give,  is  not  a 
counterbalance  to  the  facility  afforded  of  presenting  a  selected 
portion  of  the  evidence  in  chief." " 

It  is  to  be  observed,  that,  in  order  to  render  an  interrogatory  Must  relate 
objectionable,  on  the  ground  of  its  being  leading,  it  must  relate  to  nai  point, 
some  material  point  in  the  cause.  "  Questions  which  are  intended 
merely  as  introductory,  and  which,  whether  answered  in  the  afiirm- 
ative  or  negative,  would  not  be  conclusive  on  any  of  the  points  in 
the  cause,  are  not  liable  to  the  objection  of  leading.  If  it  were 
not  allowed  to  approach  the  points  in  issue  by  such  questions,  the 
examination  of  witnesses  would  run  to  an  immoderate  length. 
For  example,  if  two  defendants  are  charged  as  partners,  a  witness 
may  be  properly  asked  whether  the  one  defendant  has  interfered 
in  the  business  of  the  other."  * 

It  is  difficult,  however,  to  suggest  any  rules,  in  the  abstract,  with  Rules  with 
regard  to  what  will  or  will  not  be  considered  as  a  leading  ques-  P^"^*^  *" 
tion,  as  much,  in  every  case,  must  depend  upon  the  peculiar 
circumstances  attending  it ;  nevertheless,  the  avoiding  such  ques- 
tions as  may  be  considered  leading,  is  a  point  very  important  to  be 
attended  to  in  the  framing  of  interrogatories,  as  the  consequences 
of  them  may  be  a  motion  to  suppress  the  evidence  taken  upon 
them,  whereby  the  party  will,  in  all  probability,  be  deprived  of  an 
important  part  of  the  evidence  upon  which  he  intends  to  rely. 

tory  in   a  deposition,  taken  when   both  l  See  Craddock  v.  Craddock,  3  Litt.  77. 

parties  are  present,  must  be  objected  to  at  2  1  Harr.  ed.  Newl.  259;  see  also  Phil 

the  time  it  is  pat  to  the  witness,  if  at  all.  &  Amos,  886;  Lincoln  v.  Wright,  i  Beav. 

Woodman  v.  Coolbrnth,   7  Gveenl.   181;  166. 

Sheeler  v.  Spear,  3  Binn.  130;  see  Anon.,  »  Phil.  &  Amos,  887. 

2  Pick.  165.  *  Jl"^- 
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' Y 


Objection 
does  not 
apply  to 
cross-inter- 
rogatories. 
But  cross- 
interrogato- 
ries must  not 
apply  to  new 
facts. 


Interrogato- 
ries may  be 
referred  for 
scandal; 
but  not  for 
impertinence 
alone. 

Title. 


Indeed,  it  seems  that,  where  interrogatories  are  obviously  leading, 
the  Court  will,  without  any  motion  being  made  to  suppress  the 
deposition,  think  it  a  good  ground  to  reject  the  evidence  taken 
upon  it  at  the  hearing.^  It  may  be  observed,  however,  that  where 
depositions  are  oifered  in  evidence  in  a  trial  at  Law,  they  may  be 
read  notwithstanding  the  interrogatories  on  which  they  were  taken 
are  leading ;  —  the  other  side  ought  to  have  applied  to  the  Court  in 
which  they  were  taken  to  have  them  suppressed.^ 

Cross-interrogatories  are  not  subject  to  the  same  objections,  on 
account  of  their  leading  the  witness,  as  interrogatories  for  exam- 
ination in  chief;  care  must  be  taken,  however,  in  framing  them, 
not  to  adapt  them  to  the  proof  of  new  facts  which  it  is  not  likely 
the  party  examining  in  chief  will  attempt  to  substantiate  by  his 
evidence ;  for,  although  the  adverse  party  may  cross-examine  as  to 
the  points  upon  which  a  witness  has  been  examined  in  chief,  he 
cannot  make  use  of  the  same  process  to  prove  a  different  fact.'  If, 
therefore,  there  should  be  any  parts  of  a  case  which  can  only  be 
proved  by  a  witness  examined  on  behalf  of  the  adverse  party,  the 
proper  course  is,  not  to  endeavor  to  establish  them  by  cross- 
examining  that  witness,  but  to  exhibit  original  interrogatories  for 
the  examination  of  such  witness  in  chief;  otherwise  there  will  be 
a  risk  that  the  evidence  of  the  witness,  as  to  these  points,  will  be  lost ; 
for,  if  the  reading  of  the  deposition  of  the  witness  to  the  cross- 
interrogatory  be  objected  to  at  the  hearing  as  involving  new  points, 
the  other  party  may  also  prevent  the  reading  of  the  cross-deposi- 
tion by  refusing  to  read  the  examination  in  chief.* 

Interrogatories,  like  all  other  proceedings  in  the  Court,  may  be 
the  subject  of  a  reference  for  scandal.^  It  seems,  however,  that 
they  cannot  be  referred  for  impertinence  alone.°  If  the  witness 
himself  objects  to  the  interrogatory  upon  this  ground,  he  should 
do  so,  by  demurrer,  before  he  answers  it.' 

Interrogatories  for  the  examination  of  witnesses  in  a  cause  are 
entitled,  "  Interrogatories  to  be  exhibited  to  witnesses  to  be  pro- 
duced, sworn,  and  examined  in  a  certain  cause  now  depending  and 
at  issue  in  the  High  Court  of  Chancery,  wherein  A.  B.  is  plaintiff, 
and  C.  D.  is  defendant,  on  the  part  and  behalf  of  the  above- 
named  plaintiff"  (or  defendant,  as  the  case  may  be).  Care  must 
be  taken,  in  framing  the  interrogatories,  that  the  title  of  the  cause  * 


1  Delves  v.  Lord  Bagot,  2  Fowl.  Ex. 
Pr.  129. 

2  4  M.  &  S.  497.  For  the  method  of 
suppressing  depositions,  see  post. 

8  Dean  and  Chapter  of  Ely  v.  Stewart, 
2  Atk.  44. 

^  Smith  V.  Biggs,  5  Sim.  392;  see  1 
Greenl.  Ev.  §  44B  et  seq. ;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1839)  272  et  acq.  and 


notes  referred  to;  Gresley  Eq.  Ev.  (Am. 
ed.)  49. 

6  Cox  V.  Worthineton,  2  Atk.  238. 

6  White  ®.  Fussell,  19  Tes.  113;  see 
Pyncent  ».  Pyncent,  3  Atk.  567. 

■'  Jeifris  is.  Whittnok,  2  Pri.  486;  but 
see  Ashton  v.  Ashton,  1  Yern.  166 ;  1  Eq. 
Ca.  Ab.  41,  S.  C. 

s  Jones  V.  Smith,  2  Y.  &  0.  42;  Lincoln 
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is  properly  set  out ;  as  any  mistake  in  this  particular  may  be  fatal  C.XXII.  §  12. 

to  the  depositions.     Thus,  where  the  plaintiff's  Christian  name  was  ' v ■ 

mistaken  in  the  title  of  the  interrogatories,  the  depositions  could 
not  be  read,  nor  would  the  Court  permit  the  title  to  be  amended, 
though  most  of  the  witnesses  had,  since  their  examination,  gone 
to  sea.^  The  reason  of  requiring  this  particularity,  in  the  title,  is  . 
the  impossibility  there  would  be  of  maintaining  an  indictment  for 
perjury,  if  such  variance  between  the  title  of  the  cause  and  that  of 
the  interrogatories  should  appear. 

It  is  usual  to  prefix  to  all  interrogatories,  a  general  inquiry  "  as  pirst  inter- 
to  the  witness's  knowledge  of  the  parties,  and  the  time  when  the  rogatoiyasto 
witness  first  became  acquainted  with  each,''  &c.     Orders  appear  to  the  parties. 
have  formerly  been  promulgated  Jjy  the  Court,  to  restrict  this 
practice,  by  which  it  is  directed   "that  the  articles  which  are 
usually  thrust  into  the  beginning  of  every  schedule  of  interroga- 
tories, as  it  were  of  form  or  course,  touching  the  witness's  knowl- 
edge of  the  parties,  plaintiffs  or  defendants,  of  the  lands,  towns, 
and  places  in  the  pleadings,  and  the  like,  be  not  so  needlessly  used 
as  they  are ; "  ^  but,  notwithstanding  this  order,  the  practice  of 
introducing  a  general  inquiry  of  this  nature  is  almost  invariably 
resorted  to.' 

The  interrogatories  are  broken  into  distinct  interrogatories,  ac-  Division  of 
cording  to  the  subject-matter  or  the  witnesses  to  be  examined,  but  ™terrogato- 
each  interrogatory  concludes  with  the  following  words  :  "  Declare 
the  truth  of  the  several  matters  in  this  interrogatory  inquired  Conclusion, 
after,  according  to  the  best  of  your  knowledge,  remembrance,  and 
belief."     These  words,  however,  are  mere  matter  of  form,  and  are 
not  generally  inserted  in  the  draft,  but  are  supplied  in  the  engross- 
ment. 

It  has' frequently  happened,  that,  in  framing  the  interrogatories,  Lastinterrog- 
some  point  to  which  it  is  important  that  a  witness  should  depose,  atoiy; 
has  been  omitted ;  or  else  it  has  been  found  that  a  witness  is  capa- 
ble of  deposing  as  to  some  matter  as  to  which  it  was  not,  at  the 
time,  known  that   any  witness   could  speak,  in  consequence  of  "' 

which,  evidence  which  would  be  important  to  the  party  would  be 
omitted,  from  the  circumstance  of  no  question  being  addressed  to 
the  witness  calculated  to  elicit  it ;  it  therefore  became  the  practice  under  the  old 
to  add  to  each  set  of  interrogatories  a  general  ioterrogatory  calling  practice, 
upon  the  witness  to  state  whether  he  knew  or  could  set  forth  any 
matter  or  thing  which  might  in  any  wise  tend  to  the  benefit  or 
advantage  of  the  party  for  whom  he  appeared,  other  than  what  he 
had  been  interrogated  to  ?    And  the  witness,  being  examined  upon 

V.   Wright,   4  Beav.   166 ;    Pritchard    v.  ^  Beames's  Ord.  71. 

Foulkes,  2  Beav.  133.  »  Gresley  Eq.  Ev.  (Am.  ed.)  48,  49. 

1  White  V.  Taylor,  2  Vern.  435. 
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Last  interrog- 
atoiy  under 
Orders  of 
1833. 


Need  not 'be 
used 


unless  a  gen- 
eral interrog- 
atory is 
required. 


Eilingofwith 
Examiner. 
Where  there 
is  also  a  com- 
mission. 

Selection  of 
interrogato- 
ries. 


Allowed  be- 
fore Exam- 


this  interrogatory,  then  stated  whatever  matter  he  had  to  prove,  to 
which  no  special  inteiTogatory  had  been  addressed.  This  form 
has,  however,  been  altered ;  and  now,  by  the  32d  Order,  of  De- 
cember, 1833,  it  has  been  directed,  "that  the  last  interrogatory 
now  commonly  in  use  be  in  future  altered,  and  shall  stand  and  be  in 
the  words  or  to  the  effect  following :  '  Do  you  know  or  can  you  set 
forth  any  other  matter  or  thing  which  may  b.e  of  benefit  or  advan- 
tage to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or  that 
may  be  material  to  the  subject  of  this  your  examination,  or  to  the 
matters  in  question  in  this  cause?'  If  yea,  set  forth  the  same 
fully  and  at  large  in  your  answer."  ^ 

.  But  although  the  order  directs  where  a  general  interrogatory  of 
the  nature  of  that  formerly  used  as  the  last,  is  made  use  of,  the 
form  shall  be  that  prescribed,  it  does  not  compel  a  party  to  use  it.^ 
So  that  it  is  optional  with  the  draftsman  to  insert  a  general  inter- 
rogatory or  not.  "Where,  however,  he  does  insert  one,  it  must  be 
in  the  form  prescribed  by  the  32d  Order,  otherwise  the  deposition 
taken  upon  it  may  be  suppressed  upon  motion.^ 

The  interrogatories  being  drawn  and  signed  by  counsel,  must  be 
copied  upon  parchment,  and,  if  intended  for  the  examination  of 
witnesses  in  London,  or  within  twenty  miles  of  it,  they  must  be 
left  with  one  of  the  Examiners  of  the  Court,  which  is  termed  filing 
interrogatories ;  *  but  if  any  of  the  witnesses  are  to  be  examined 
by  commission,  the  plaintiff  should  file,  with  the  Examiner,  such 
interrogatories  only  as  apply  to  witnesses  resident  within  the 
jurisdiction  of  the  Examiner's  office.' 

The  practice  is,  to  draw  all  the  original  interrogatories  exhibited 
on  behalf  of  one  party  in  one  set  or  schedule,  leaving  the  selection 
of  such  as  are  proper  for  the  particular  witnesses  to  the  solicitor," 
and  where  some  of  the  witnesses  of  a  party  reside  in  London,  and 
some  in  the  country,  it  is  necessary  to  have  one  set  of  interroga- 
tories only  drawn  by  counsel ;  and  the  solicitor,  in  procuring  the 
same  to  be  engrossed,  distinguishes  and  copies  those  intended  for 
the  examination  of  town  witnesses,  separate  from  those  intended 
for  country  witnesses. 

If  the  interrogatories  are  to  be  exhibited  in  the  Examiner's 
office,  and  witnesses  are  examined  thereon,  either  party  may,  with- 
out application  to  the  Court  or  order  for  that  purpose,  exhibit  one 
or  more  interrogatories,  or  a  new  set  of  interrogatories  for  the  fur- 


1  This  last  interrogatory  is  the  same  as 
that  adopted  by  the  Supreme  Court  of  the 
United  States  in  Eule  71  of  the  Equity 
Rules  of  that  Court.  See  Gresley  Eq.  Ev. 
(Am.  ed.)  49.  It  is  a  fatal  defect  it  this 
general  interrogatory  does  not  appear  to 
be  answered.     Richardson  ®.  Golden,  3 


Wash.  C.  C.  109;  Dodgeo.  Israel,  4  Wash. 
C.  C.  323. 

2  Gover  v.  Lucas,  8  Sim.  200. 

8  Ibid. 

4  1  T.  &  V.  191. 

6  Ibid. ;  Hinde,  320,  u. 

6  See  Beames's  Ord.  71. 
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ther  examination  of  the  same  or  other  witnesses.^    But  when  a  C.XXII.  §  12. 

commission  is  taken  out,  the  practice  has  been  different.   In  Camp-   >- — y ' 

hell  V.  Scougal,^  it  appears  to  have  been  represented  at  the  bar, 
that  the  practice  in  country  causes  is  to  feed  the  commissioners 
from  time  to  time  with  interrogatories  for  the  examination,  as 
they  can  be  presented  either  for  original  or  cross-examination, 
until  the  commissioners  find  that  the  supply  of  witnesses  is  ex- 
hausted; and  although  Lord  Eldon  observes  that  there  was  no 
doubt,  that  of  late,  interrogatories  had  been  sent  down  into  the 
country,  from  time  to  time,  as  often  as  prudence  required,  and 
were  returned,  and  that  the  Court  had  acted  upon  examination  so 
taken  and  returned,  yet  his  Lordship  said  the  practice  was  not  so 
formerly ;  and  that  he  had  frequeqjily,  when  at  the  bar,  drawn  in- 
terrogatories guessing  at  what  any  witness  to  be  examined  to  any 
fact  in  issue,  could  possibly  represent,  and  that  the  interrogatories, 
both  for  the  cross-examination  and  for  the  original  examination  of 
the  defendants'  witnesses,  were  prepared  before  the  commission 
was  opened :  and,  notwithstanding  the  representation  made  at  the 
bar,  the  practice  of  the  Court  appears  to  have  been  in  conformity 
with  his  Lordship's  recollection.    Indeed  it  obviously  must  have  „,  ' 

,  J.  I  J,    ,  ,        ,  ■  1  -,     ■    •  -,  Whether  new 

been  so,  from  the  nature  01  the  oath  which  was  administered  to  interrogato- 
the  commissioners,  which  was  limited  to  the  examination  of  wit-   exhibited  be- 
nesses  upon  the  interrogatories  —  "  Now  (i.  e.,  at  the  time  of  ad-  fore  a  com- 
administeriag  the  oath),  "  produced  and  left  with   you." '    This  ' 
word  "  Now "  has  been  left  out  of  the  oath  hereafter  to  be  ad- 
ministered to  the  commissioners,  under  the  104th  Order  of  May, 
1845;  whether,  therefore,  hereafter  new  interrogatories  may  be 
exhibited  before  a  commission,  remains  to  be  seen. 

Under  the  former  practice,  where  additional  interrogatories  were 
required  to  be  exhibited  after  the  commission  had  been  opened,  ^35,  m^gt 
an  order  for  that  purpose  must  have  been  obtained.*  ^  obtained. 

It  is  to  be  observed,  however,  that  notwithstanding  a  commission  -^^^  ^^^^^_ 

has  been  issued,  and  the  parties  have  joined  in  it,  and  witnesses  rogatories 

have  been  examined,  new  interrogatories  may  be  exhibited  into  SbrtedWore 

Court  (i.  e.  before  the  Examiner),  for  the  examination  of  new  wit-  Examiner 

.         1    ,.  1  1-       •        en        •/<         •  11  notwith- 

nesses  at  any  time  before  publication ; ''  but  11  a  witness  has  been  standing 

examined  by  commissioners  in  the  country,  he  cannot  be  examined  commission. 

again  before  the  Examiner,  without  a  special  order.^ 

Interrogatories   for  the   cross-examination   of  witnesses   differ  (jj5gg.i^tgj_ 

very  little  in  form  from  original  interrogatories ;  they  may  be  filed  rogatories. 

« 

1  Smith  Ch.  Pr.  ed.  1838,  354.  "  Lewis  v.  Owen,  1  Dick.  6;  Beames's 

2  19  Ves.  562.  Ord.  96,  S.  C;  Hinde,  333. 
8  Post.  "  Hinde,  333. 

*  Carter  «.  Draper,  2  Sim.  53 ;  King  of 
Hanover  v.  Wheatley,  4  Beav.  78. 
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C.xxii.§i3.   with  the  Examiner  who  examines  in  chief.^ 
' Y '   not  be  done  without  a  special  order.^ 


Formerly  this  could 


Section  XIII.  —  Of  the  Examination  of  Witnesses  by  the  Mcr- 
aminer  on  Interrogatories." 


&c. 


Of  fixing  the 
time. 


Examination       Witnesses  in  Chancery  are  examined  either  by  an  Examiner  or 
by-Examiner,  i,y  commissioners  Specially  appointed  for  that  purpose  by  com- 
mission under  the  Great  Seal.* 

The  first  thing  to  be  done  by  the  party  intending  to  examine 
witnesses  before  the  Examiner,  is  to  file  his  interrogatories,  or 
such  of  them  as  apply  to  the  witnesses  to  be  examined,  in  the 
manner  before  pointed  out.'  He  must  then  procure  the  attend- 
ance of  his  witnesses  at  the  Examiner's  office ;  for  which  purpose 
he  ought  to  fix  a  day  with  the  Examiner,  when  he  will  be  able  to 
examine  them,  and  to  give  notice  of  such  day  to  the  witnesses.* 

If  the  witness  be  in  prison,  his  situation  must  be  represented  to 
the  Examiner,  who  will  fix  a  day  for  attending  at  the  prison  to 
swear  and  examine  the  witness.  The  Examiner  (with  whom  the 
interrogatories  for  the  examination  of  such  witness  should  have 
been  previously  left)  will  then  proceed  to  the  prison,  taking  the 
interrogatories  with  him,  and,  the  witness  being  sworn  thereto  in 
the  common  form,  the  examination  is  taken  in  the  usual  manner, 
and  the  depositions  and  interrogatories  are  returned  by  the  Ex- 
aminer to  the  office,  to  be  kept,  as  in  ordinary  cases,  until  publica- 
tion pass  in  the  cause.' 

In  like  manner,  if  a  witness  be  incapable,  by  reason  of  sickness, 
of  attending  at  the  Examiner's  office  to  be  examined,  and  it  is  not 
thought  necessary  to  sue  out  a  commission  to  take  his  examinar- 
tion,  the  Examiner  may  go  to  the  place  of  the  witness's  residence 


Where  -vrit 
ness  is  in 
prison, 


or  sick. 


1  Ord.  26, 1833. 

2  Turner  v.  Burleigh,  17  Ves.  864. 

8  By  rule  of  Chancery  in  New  Jersey, 
when  any  cause  shall  be  at  issue,  &o.,  it 
shall  be  the  duty  of  the  parties  to  proceed 
and  examine  their  witnesses  within  a 
reasonable  time  thereafter;  and  on  a  no- 
tice lor  the  examination  af  witnesses  given 
by  either  party,  both  parties  may  produce 
and  examine  their  witnesses;  but  tlie 
Examiner,  if  required  so  to  do,  shall  first 
examine  the  witnesses  of  the  party  who 
first  gave  notice.    Rule  60. 

*  In  the  United  States  Courts  the  com- 
missioner or  commissioners  shall  be  named 
by  the  Court  or  a  Judge  thereof  in  all 
cases.    Equity  Eule  67. 

6  Supra,  p.  914. 


6  Notice  that  witnesses  will  be  examined 
at  a  particular  tavern  in  a  city  named  in 
the  notice,  without  naming  the  Christian 
name  of  the  tavern-keeper,  is  good,  unless 
it  is  shown  that  there  were  in  the  same 
city  two  tavern-keepers  of  the  same  sur- 
name. Overstreet  v.  Thompson,  1  Litt. 
120.  An  irregularity  in  the  service  of 
notice  of  examlnatum  will  be  considered 
as  waived  by  a  neglect  to  complain  of  it 
in  due  seasun.  Skinner  v.  Dayton,  6  John. 
Ch.  191. 

">  Before  the  Stat.  3  &  4  Will.  IV.  c.  94, 
it  was  necest-ary  that  the  Master  should  go 
to  the  prison,  as  well  as  the  Examiner,  for 
the  purpose  of  administering  the  oath. 
Hinde,  830. 
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and  administer  the  oath  and  take  the  deposition  of  the  witness.^  C.XXII.  §  13. 

In  either  of  the  above  cases  notice  must  be  given  in  the  usual   ■ y ' 

manner  to  the  other  party  of  the  time  and  place  of  examination. 

The  form  of  the  oath  administered  to  witnesses  in  Chancery  is  as 
follows :  — 

"  You  shall  true  answer  make  to  all  such  questions  as  shall  be  pomi  of  the 
asked  of  you  on  these  interrogatories,  without  favor  or  affection  to  <>^^- 
either  party,  and  therein  you  shall  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth :  So  help  you  God." 

After  the  witness  has  been  sworn  to  the  interrogatories,  a  Jurat  proceeding 
stating  the  producing  and  swearing  of  the  witness  to  the  interrog-  after  witness 
atories,  with  his  name,  and  the  day  and  year  when  sworn,  is  in-  swom. 
scribed  upon  the  interrogatories^and  signed  by  the  Examiner.^ 
If,  after  the  witness  has  been  sworn,  any  alteration  is  made  in  the 
title,  or  any  part  of  the  interrogatories,  they  must  be  re-sworn, 
but  not  re-produced.^ 

When  new  interrogatories  are  added,  the  witness  must  be  sworn 
to  them  in  the  same  form. 

Before  the  witnesses  are  examined,  the  Examiner  ought  to  be,  instructions 
and  generally  is,  furnished  with  instructions  as  to  which  of  the  for  Examiner, 
interrogatories  each  witness  is  to  be  examined  upon.    The  solici- 
tor also  supplies  a  minute  of  the  evidence  he  expects  his  witness 
to  give ;  but  of  such  minute  no  use  can  be  made  in  the  examina- 
tion.* 

After  the  examination  is  begun,  the  Examiner  ought  not  to  con- 
fer with  either  party  touching  the  examination,  or  take  new 
instructions  respecting  the  same.* 

With  respect  to  the  method  of  examining  a  witness,^  Lord  Clar- 
endon's orders,  which  have  been  before  referred  to,  direct,  that 
"the  Examiner  is  to  examine  the  deponent  to  the  interrogatories  Method  of  ex- 
directed  seriatim,  and  not  to  permit  him  to  read  over,  or  hear  read,  amination. 
any  other  interrogatories,  until  that  in  hand  be  fully  finished; 
much  less  is  he  to  suffer  the  deponent  to  have  the  interrogatories, 
and  pen  his  own  depositions,  or  depart,  after  he  hath  heard  an  in- 
terrogatory read  over,  until  he  hath  perfected  his  examination 
thereto.  And  if  any  witness  shall  refuse  so  to  conform  himseU^ 
the  Examiner  is  thereof  to  give  notice  to  the  clerk  of  the  other 

1  An  order  for  this  purpose  seems  to  be  examinations  may  now  be  conducted 
necessary.  See  Anon.,  4  Mad.  463.  Sed  orally,  and  the  testimony  taken  down  in 
qtuBre,  if  the  Examiner  is  willing  to  go  writing  by  the  Examiner,  the  examina- 
without  an  order.  tion  and  cross-examination  to  be  conducted 

2  Hinde   322.  ii  the  mode  pursued   in   Common  Law 

3  See  Mr.  Plumer's  return  of  the  duties  Courts.  Ante,  p.  906,  note;  United  States 
of  Examiners  to  the  Chancery  Commis-  Courts  Equity  Rule,  67,  and  the  amend- 
sion,  Chan.  Kep.  Appx.  B.  No.  22,  p  642.  mcnt  thtreof,  March  17, 1862, 24  Law  Rep. 

4  Mr.  Plumer's  statement,  vii  supra.  380,  381.    In  Massachusetts,  see  Pmgree 
6  Hinde,  325;  4  Inst.  278.                               V.  Coffin,  12  Cush.  600. 

6  In  the  United  States  Courts,  these 
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side,  and  to  proceed  no  further  in  his  examination  "without  the 
consent  of  the  said  clerk  or  order  made  in  Court  to  warrant  his  so 
doing."  ^  The  same  Orders  afterwards  direct,  that  "  the  Examin- 
ers, in  whom  the  Court  reposeth  great  confidence,  are  themselves 
in  person  to  be  diligent  in  the  examination  of  witnesses,  and  not 
to  intrust  the  same  to  mean  and  inferior  clerks,  and  are  to  take 
care  and  hold  the  witness  to  the  point  interrogated,  and  not  to  run 
into  extravagances  and  not  pertinent  to  the  question."  ^  "  More- 
ovei",  they  are  not  to  use  any  idle  repetitions  or  needless  circum- 
stances, nor  to  set  down  any  answer  to  a  question  to  which  the 
examinant  cannot  depose  other  than  thus,  '  to  such  an  interrogatory 
this  examinant  cannot  depose ; '  and  in  case  such  impertinences  be 
observed  by  the  Court,  the  Examiner  is  to  recompense  the  charge 
thereof  to  the  party  grieved,  as  the  Court  shall  direct." 

The  Examiner  is  not  strictly  bound  to  the  letter  of  the  interrog- 
atories, but  ought  to  explain  every  matter  or  thing  which  ariseth 
necessarily  thereupon ;  *  and  forasmuch  as  the  witness,  by  his  oath, 
which  is  so  sacred,  calleth  Almighty  God  (who  is  truth  itself,  and 
cannot  be  deceived,  and  hath  knowledge  of  the  secrets  of  the 
heart)  to  witness  that  which  he  shall  depose,  it  is  the  duty  of  the 
Examiner  gravely,  temperately,  and  leisurely  to  take  the  deposi- 
tions of  witnesses,  without  any  menace,  disturbance,  or  iaterrup- 
tion  of  them  in  hindejjance  of  the  truth.^ 

The  Examiner,  having  read  an  interrogatory  to  the  witness, 
takes  down  the  answer  in  writing  upon  paper,  concluding  the  an- 
swer to  each  interrogatory  before  the  following  one  is  put. 

A  witness  may  be  permitted  to  use  such  short  notes  as  he  brings 
with  him  to  refi;esh  his  memory,  but  not  the  substance  of  his  depo- 
sitions ;  nor  may  he  transcribe  such  notes  verbatim.^  The  rule  at 
Law  is,  in  this  respect,  the  same ;  and  in  an  anonymous  case  in  Mr. 
Ambler's  reports,^  Lord  Hardwicke  said,  "  that,  at  Law,  a  witness 
is  allowed  to  refresh  his  memory  by  notes  as  to  dates  and  names, 
because  there  is  nothing  to  guide  the  memory  as  to  them ;  but  he 
never  knew  a  Court  of  Law  admit  the  whole  evidence  to  be  given 
from  writing.  There  is  no  certain  rule  how  far  evidence  may 
be  given  from  notes ;  some  Judges  had  thought,  and  he  was  (he 
said)  iacUned  the  same  way,  that  the  witness  might  speak  from 
notes  which  were  taken  at  the  time  of  the  transaction  in  question, 
but  not  if  they  were  written  afterwards."  * 


1  Beames's  Ord.  187;  see  Hickok  u. 
Farmers'  and  Mechanics'  Bank,  36  Yt. 
476. 

2  Ih.  188. 
8  n.  190. 

^  Uinde,  326;  4  Inst.  278;  see  also  Pea- 
cock's Case,  9  Bep.  70. 


6  Hinde,  326;  4  Inst.  278. 

6  Curs.  Cane.  260;  ante,  p.  906,  note. 

'  Anon.  Amb.  252. 

*  See  Phil.  .&  Amos,  891 ;  see  Hickok  v. 
Farmers'  and  Mechanics'  Bank,  35  Vt. 
476;  p.  ante,  906,  note. 
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In  that  case,  a  motion  was  made  to  suppress  a  deposition  taken 
before  commissioners,  because  the  attorney  for  the  plaintiff  had 
written  down  the  whole  in  the  exact  form  of  the  deposition  before 
it  was  taken ;  and,  though  it  appeared  that  the  witness  had  told 
him  the  facts  and  circumstances  mentioned  in  it,  yet  his  Lordship 
said  it  would  be  of  dangerous  tendency  to  permit  it  to  be  read ; 
for  in  depositions,  it  is  natural  to  state  the  evidence  as  given  by 
the  witnesses,  but  that,  in  the  case  in  question,  the  attorney  had 
methodized  and  worded  it ;  and  that  it  was,  therefore,  no  more 
than  an  affidavit.^ 

In  order  to  secure  the  statement  of  the  evidence  upon  the  dep- 
ositions in  the  very  words' of  the  witness,  the  stat.  3  &  4  Will.  IV. 
c.  94,  §  27,  has  enacted,  that  all  d»positions  of  witnesses  examined 
in  the  High  Court  of  Chancery  are  to  be  taken  in  the  first  person ; 
formerly  the  practice  was  to  take  them  in  the  third  person.^ 

If  a  witness  to  be  examined  does  not  understand  English,  an 
order  should  be  obtained  to  appoint  an  interpreter  to  interpret  the 
interrogatories  and  depositions.'  The  person  so  appointed  must 
be  sworn  to  interpret  truly,  and  the  depositions  of  the  witnesses 
are  to  be  taken  down  by  the  Examiner,  jErom  the  interpretation,  in 
English.*  It  was  Lord  Nottingham  who  established  the  rule  that 
"  no  alien  should  be  examined  as  a  witness  without  a  motion  first 
made  in  Court  to  swear  an  interpreter,  that  the  other  side  might 
know  him,  and  take  exceptions  to  the  interpreter." ' 

When  all  the  interrogatories,  upon  which  the  Examiner  has 
been  instructed  to  examine  the  witness,  have  been  gone  through, 
the  Examiner  carefully  reads  over  the  whole  deposition  to  the  wit- 
ness, who,  if  he  be  satisfied  with  it,  signs  each  sheet  of  it  in  the 
presence  of  the  Examiner. 

If  the  witness  wishes  to  vary  his  testimony,  or  to  make  any  al- 
teration in  or  addition  to  it,  he  must  do  so  before  signing  the 
deposition;  for,  by  an  order  of  the  Court,  when  witnesses  are 
examined  in  Court,  they  are  to  perfect  and  subscribe  their  deposi- 
tions to  such  interrogatories  as  they  have  answered,  before  they 
depart  from  the  Examiner  or  his  deputy ;  and  they  are  not  to  be 
permitted  0  make  any  alteration  thereof  at  any  time  thereafter 


C.XXII.  §  13. 

■ ^ ■ 


1  Phil.  &  Amos,  891;  see  also  Sliaw  v. 
Ijndsey,  15  Ves.  380;  Ferry  v.  Fislier, 
cited  ib.  382;  Phil.  &  Amos,  896;  St. 
Catherine  Dock  Co.  v.  Muntzgu,  1  Col.  94; 
see  tlickok  v.  Farmers',  and  Mechanics' 
Bank,  35  Vt.  476;.  ante,  p.  906,  note. 

2  By  Chancery  Rule  SO,  in  New  Jersey,^ 
the  Examiner  shall  number  eacli  page  of 
tne  examination  taken  by  him,  and  also 
every  tenth  line  of  the  same,  leaving  suffi- 
cient margin  lor  the  purpo^;  and  where 
more  than  one  witness  is  examined,  he 
shall  annex  a  separate  leaf  to  the  examina- 

VOL.  I. 


Depositions 
to  be  taken  in 
the  first  per- 
son. 


Where  the 
witness  does 
not  undei^ 
stand 
English. 


tion,  containing  a  list  of  the  names  of  the 
Witnesses,  nnd  a  reference  to  the  pages  on 
which  their  examination  respectively  com- 
mences ;  and  no  costs  are  to  be  taxed  for 
any  examination  where  this  rule  is  not 
strictly  complied  with. 

8  bee  Gil  pins  v.  Consequa,  1  Peters  0. 
C.  85;  Amory  v.  Fellows,  6  Mass.  219. 

4  Smiih  V.  Kirkpatrick,  1  Dick.  103 ;  see 
also  Lord  Belmore  V.  Anderson,  2  Cox, 
288,-  and  4  Bro.  C.  C.  90,  S.  C. 

6  2  Swanst.  261,  n. 


Depositions 
to  be  read 
over  to  wit- 
ness. 


when  witness 
may  alter  or 
add  to  depo- 
sition ; 


not  after 
signature; 
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without  leave  of  the  Court,  unless  it  be  in  some  circumstance  of 
time  or  the  like,  or  for  making  perfect  of  a  sum  upon  view  pf  any 
deed,  book,  or  writing,  which  the  witness  shall  show  to  the  Exam- 
iner before  he  permits  such  alteration.^ 

It  is  to  be  noticed,  that  the  signature  of  a  witness  to  his  exami- 
nation is  absolutely  necessary,  and  that  if  a  witness  should  die  after 
his  examination  is  completed,  but  before  it  is  signed,  the  dep- 
osition cannot  be  made  use  of.^  It  seems,  however,  that  if  a 
witness,  having  signed  his  examination  in  chief,  dies  before  he  is 
cross-examined,  his  depositions  may  be  read  as  evidence;  the 
Court,  however,  bearing  in  mind  the  fact  that  the  cross-examina^- 
tion  has  not  taken  effect,  especially  if  it  should  appear  that  the 
party  had  lost  any  material  fact  which  was  within  the  knowledge 
of  the  witness,  and  could  not  have  been  proved  by 'other  means.' 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  cannot 
be  read.* 

By  the  26th  of  the  Orders  of  1828,^  the  Examiner  who  takes  the 
examination  in  chief  is  at  liberty  to  take  his  cross-examination 
also;  before  that  time,  the  cross-examination  of  a  witness  was 
taken  before  a  different  Examiner  from  the  one  who  examined  him 
in  chief;  °  a  practice  which  appears  to  have  been  sanctioned  by 
the  Stat.  50  Geo.  III.  c.  8,  by  which  it  was  directed,  that  the  wit- 
nesses on  different  sides  of  the  same  cause,  should  (if  the  same 
was  practicable)  be  examined  by  different  Examiners.' 

We  have  seen  before,  that,  previously  to  the  examination  of  a 
witness,  a  notice  in  writing  of  the  name  and  description  of  the 


1  Beames's  Ord.  74.  A  witness  may- 
explain  or  correct  a  mistake  made  by  him 
at  any  time  before  his  examination  is 
finally  closed;  but  no  part  of  his  testi- 
mony, previously  reduced  to  writing,  can 
be  erased  or  altered.  1  Hoff.  Ch.  Pr.  463. 
Under  the  former  practice  in  Chancery  in 
New  York,  amendments  of  testimony  were 
allowed  in  open  Court,  after  publication 
and  at  the  hearing,  on  an  allegation  of 
mistake  in  taking  down  the  testimony. 
Denton  v.  Jackson,  1  John.  Ch.  526.  So 
a  re-examination  has  been  allowed  on  the 
affidavit  of  the  witness  that  his  testimony 
in  material  parts  was  not  truly  taken 
down.  Kingston  v.  Tappen,  1  John.  Ch. 
868.  The  existence  of  the  mistake  ought 
to  be  made  out  to  the  perfect  satisfaction 
of  ihe  Chancellor.  Gray  v.  Murray,  4  John. 
Ch.  413 ;  see  Hallooh  v.  Smith,  4  John.  Ch. 
64i) ;  Newman  v.  Kendall,  2  A.  K.  Marsh. 
236.  A  witness  examined  while  incom- 
petent, by  reason  of  interest,  may  be  re- 
examined after  his  competency  is  restored. 
Haddix  v.  Haddix,  5  Litt.  202;  see  Dun- 
ham «.  Winims,  2  Paige,  24. 

2  Copeland  v.  Stanton,  X  P.  Wms.  414. 
The  signature  of  the  witness  seems  not  to 
be  held  necessary  to  a  deposition  in  many 


of  the  States ;  see  Moulson  v.  Hargrave,  1 
Serg.  &  R.  201 ;  Mobley  v  Hamit,  1  A. 
K.  Marsh.  590;  Rutherford  v.  Nelson,  1 
Hayw.  106;  Barnett  v.  Watson,  1  Wash. 
372;  Wiggins  v.  Pryer,  3  Porter,  430. 

3  O'Callaghan  v.  Murphy,  2  S.  &  L. 
158.  A  witness  became  interested  by  a 
death  while  under  examination.  The 
death  occurred  during  his  cross,  but  before 
further  direct,  examination.  Ihe  Court 
allowed  the  deposition  to  stand  so  as  to 
embrace  the  direct  and  cross-examination, 
but  struck  out  the  further  direct.  Fream 
V.  Dickinson,  3  Edw.  Ch.  300. 

*  Prac.  Reg.  The  testimony  of  the 
witness  is  complete,  so  far  as  the  party 
calling  him  is  concerned,  when  the  direct 
examination  is  finished  and  signed  by  the 
witness;  but  the  party  calling  him  is 
bound  to  keep  the  witness  before  the 
Examiner  a  sufficient  length  of  time  after- 
wards, to  enable  the  adverse  party  to  com- 
plete the  examination,  or  the  deposition 
may  be  suppressed.  Watertown  v.  Cowen, 
6  Paige,  510. 

6  Ord.  1828. 

6  See  rroop  v.  Haight,  6  John.  Ch.  335. 

7  Turner  iT  Burleigh,  17  Ves.  354. 


EXAMINATION    BY   EXAMINER    ON   INTEEEOGATORIES .  931 

witness  is  to  be  served  upon  the  adverse  solicitor.    The  object  of  C.xxii.§i3. 

this  notice  is,  that  in  case  the  adverse  party  shall  have  occasion  to  ' ^ ' 

cross-examine  the  witness,  he  may  have  an  opportunity  of  doing 
so.  The  cross-interrogatories  ought  to  be  filed  before  the  exami- 
nation in  chief  is  completed;  and  if  they  are  so  filed  the  party 
producing  the  witness  is  obliged  to  procure  him  to  stay  or  return 
to  be  examined.^ 

Where  the  interrogatories  for  cross-examining  a  witness  are  not  -w^iiere  cross- 
filed,  or  the  witness  is  not  required  to  be  cross-examined  whilst  he  interrogato- 
is  under  original  examination,  but  is  allowed  to  depart  about  his  before  exam- 
business,  the  party  who  intends  to  cross-examine  that  witness  must  nation  ter- 
,....,,  minated. 

procure  his  examination  in  the  best  manner  he  can :  the  adverse 
party  is  not  bound  to  produce  (feim  again ;  but  as  it  is  usual  after 
the  witness  is  sworn,  if  he  be  resident  in_  London,  for  the  Exam- 
iner to  appoint  some  other  day  for  him  to  attend  to  be  examined,^ 
the  party  intending  to  cross-examine  has  generally  sufficient  oppor- 
tunity to  prepare  and  file  his  interrogatories.  In  the  mean  time, 
however,  to  prevent  the  examination  being  taken  without  the 
cross-examination,  a  note  in  writing  may  be  stuck  up  in  the  Exam- 
iner's office,  that  if  such  a  person  comes  to  be  examined  in  such  a 
cause,  let  him  be  cross-examined.* 

In  the  case  of  ICeymer  v.  Pering^  it  is  stated,  that  "  the  practice 
of  the  Examiner's  office  is,  that  where  a  party  produces  a  witness 
to  be  examined  by  one  of  the  Examiners,  the  opposite  party  hav- 
ing notice,  and  intending  to  cross-examine  the  witness,  makes  an 
appointment  with  the  other  Examiner  for  that  purpose,  and  then 
gives  notice  of  the  time  appointed  to  the  witness,  and  also  to  the 
solicitor  of  the  party  producing  the  witness."  It  appears  from  the 
case,  that  if  the  party  intending  to  cross-examine  neglects  to  make 
the  appointment,  he  loses  the  right  to  cross-examine. 

If  a  witness  refuses  to  attend  to  be  cross-examined,  an  appHca-  -^vitiere  wit- 

tion  mav  be  made  to  the  Court  (it  is  presumed  in  the  same  manner  ness  refuses 
•'  .  „.  „.  ,  to  be  cross- 

already  pointed  out  m  the  case  oi  a  witness  retusing  to  be  exam-  examined. 

ined  in  chief),*  which  will  compel  the  witness  to  do  what  the 

party  has  a  right  to  require  of  him.^ 

Some  doubt  appears  to  exist  whether  a  subpoena  will  lie  to  com- 
pel a  witness  to  attend  for  the  puriDose  of  being  cross-examined. 

If  a  party  examining  a  witness  does  not  allow  a  sufficient  time 
for  cross-examination  before  the  time  for  passing  publication  ex- 
pires, and  cross-interrogatories  are  left,  such  party  must  either 
enlarge  publication  or  the  deposition  will  be  suppressed.' 

1  Hinde,  323.  ^  ^n«e,  p.  926. 

2  Hinde,  323.     The    depositions,  how-  ^  Courtenay  «.  Hoskms,  2  Euss.  253. 
ever,  always   bear  date  the  day  of  the  '  1  Smith's  Ch  .Pr.  3d  ed.  476;  and  see 
swearing.  Keymeri).  Pering,  10  Sim.  179;  o»!<6,p.  930, 

8  Hinde,  323.  note. 

4  10  Sim.  181. 
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C.xxii.  §  14.       A  witness  who  is  cross-examined  must  be  sworn  to  the  cross- 

■ 1 '   interrogatories  as  well  as  to  the  original  interrogatories. 

Examination  Under  the  practice,  before  the  Orders  of  May,  1845,  came  into 
until  publico-  operation,  where  the  Examiner  was  served  with  a  copy  of  a  rule 
tion.  to  pass  publication,  he  could  not,  after  the  day  fixed  by  such  rule 

for  passing  publication,  examine  any  more  witnesses,  even  though 
the  witnesses  had  been  already  sworn,^  unless  he  was  served  with 
an  order  to  enlarge  publication ;  in  which  case  either  party  might 
examine  his  witnesses  as  long  as  the  publication  continued  en- 
larged.^ Where,  however,  a  witness  was  examined,  by  mistake, 
two  days  after  publication  had  passed,  and  was  cross-examined  by 
the  defendant,  the  Court  would  not  suppress  the  deposition.' 
How  long       Now,  as  we  have  seen,  publication  passes  without  rule  at  the  expi- 

continned  ration  of  two  months  after  the  filing  of  the  replication,  unless 
under  present  ,      .  .        .       ,'    ',  .      °       .         _       ^  -  .  '  _ 

practice.  such  time  expires  in  the  long  vacation,  or  is  enlarged  by  order.    It 

is  presumed,  that,  under  the  present  practice,  any  examination  of 
witnesses  after  the  time  for  publication  has  arrived,  will  be  irregu- 
lar, whether  notice  be  served  upon  the  Examiner  or  not.* 


Section  XIV.  —  JExarnination  of  Witnesses  de  bene  esse. 
„  .  .     ,  ,         The  Court  of  Chancery,  in  its  •  original  institution,  participated 

.  Origin  of  the  ,    .       ,  .  -,-,-,        ,       ^  ,./-,.•,   t  m, 

practice.  much  in  the  practice  adopted  by  the  Courts  of  Civil  Law.  ine 
civilians  had  a  manner  of  examining  witnesses,  in  perpetuam  rei 
memoriam,  which  was  twofold :  either  the  common  examination, 
or  in  meliori  forma.  The  common  examination  was  where  the 
witnesses  were  very  old  and  infirm,  sick,  in  danger  of  death,  or 
were  going  into  distant  countries.  In  this  case,  it  was  usual  to 
file  a  libel,  and,  without  staying  for  the  litis  contestatio,  the  plain- 
tiff examined  his  witnesses :  immediately  giving  notice,  if  it  were 
possible,  to  the  other  side,  of  the  time  and  place  of  the  examina- 
tion, that  he  might  come  and  cross-examine  such  witnesses,  if  he 
thought  fit ;  and  these  depositions  stood  good  in  case  the  witnesses 
died,  or  went  abroad ;  but  the  plaintiff  was  obliged  edere  actionem 
within  a  year :  otherwise,  the  depositions  went  for  nothing.  If 
the  witnesses  Uved,  or  did  not  go  abroad  into  distant  countries,  then 
they  were  to  be  examined  j)os^  litem  contestatam.^  The  examination 
in  perpetuam  rei  memoriam  in  meliori  forma  was  ad  transumenda 

1  Beames's  Ord.  73, 186.  before  the  time  for  taking  testimony  ex- 

2  Anon.,  1  Vern.  253.  pires,  it  may  be  continued  by  the  Exam- 

8  Hammond  v. ,  4  Dick.  50.  iner,  if  necessary,  after  the  ,expiration  of 

4  In  the  case  of  Green  v.  Wheeler,  de-  such  time ;  and  until  an  order  to  close  the 

cided  New  York  Chancery,  Aug.  18,  1842,       proofs  is  actually  entered. 

Mr.  Chancellor  Walworth  held,  that  where  ^  Gilb.  For.  Rom.  118, 119;  Hinde,  365. 

an  examination  of  witnesses  is  commenced 
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instrumenta ;  and  in  that  case,  there  must  have  been  a  litis  con-  C.xxii.  §  u. 

testatio  before  the  examination :  because  there  was  no   need   of  ' y ' 

so  much  celerity  in  proving  the  instruments  as  there  was  where 
the  witnesses  were  likely  to  die,  or  were  going  into  remote  parts. 
In  these  cases,  the  plaintiifwas  not  bound  to  proceed  in  any  action 
upon  those  instruments  within  the  year.  But  in  both  cases,  it 
seems  that  publicatio  testium  took  place,  when  the  judgment  was 
begun  before  the  ordinary  Judge,  or,  which  is  the  same  thing,  when 
there  was  a  litis  contestatio}  The  examination  in  perpetuam  rei 
memoriam  in  meliori  forma,  has  been  adopted  by  the  Court  of 
Chancery ;  and  the  practice  with  regard  to  it  will  be  considered 
when  we  treat  of  suits  instituted  for  the  purpose  of  perpetuating 
the  testimony  of  witnesses.^  TMie  common  examination  in  perpet- 
uam rei  memoriam  has  likewise  been  adopted  by  Courts  of  Equity, 
in  their  practice  of  examining  witnesses  de  bene  esse :  *  which  forms 
the  subject  of  the  present  section. 

The  examination  of  a  witness  de  bene  esse  ordinarily  takes  place  :  In  what  cases 
where  there  is  danger  of  losing  the  testimony  of  an  important  wit-  resorted  to. 
ness  from  death,  by  reason  of  age  (as  where  the  witness  is  seventy 
years  old  and  upwards ;  *  or  dangerous  illness)  ;  ^  or  where  he  is 
about  to  go  abroad ; '  or  where  he  is  the  only  witness  to  an  im- 
portant fact.'  In  such  cases,  the  Court,  to  prevent  the  party  from 
being  deprived  of  the  benefit  of  his  evidence,  will  permit  his  depo- 
sitions to  be  taken  before  the  cause  is  at  issue,  in  order  that,  if 
the  witness  die,  or  be  not  forthcoming  to  be  examined  after  issue 
joined,  the  depositions  so  taken  may  be  used  at  the  hearing.^ 

The  examination  of  a  witness  de  bene  esse  may  be  incidental  to  incidental  to 

1  Gilb.  For.  Rom.  118;  Hinde,  365.  77;  Pearsons.  Ward,  2  Dick.  648;  Han- 

2  See  pos(,  Chnp  XXXIV.  §  i,  Bills  to  kin    v.    Middleditoh,   2   Bro    CO.    641; 
Perpetuate  Testimony.  Brydges  v.  Hatch,  1  Cox,  423.     In  Karl 

3  Hinde,  368.  of  Cholmondely  v.  Earl  of  Orford,  4  Bro. 

4  Eowe  ».  ,  13  Ves.  261;  Forbes  v.  C.  C.  157,  two  witnesses  were  ordered  to 

Forbes,  9  Hare,  461,  where   the  witness  be  examined  de  bene  esse:  being  the  only 

was  a  party  to  the  cause.     Lingan  v.  Hen-  persons  who  knew  the  material  f  icts. 

derson,   1  "Bland,   238;  Ails  v.   Sublit,  3  8  Hinde,  368;    Gilb.  For.  Knm.  140;  2 

Bibb,  204  Phil  Ev.  (Cowen  &  Hill's  note')  nnte  (42) 

5  Belhimvu.  .Tones,  8  Ves.  31;  see  Clark  pp.38  and  39,  and  cases  cited;  2  Story 
V.  Dibble,  16  Wend.  601.  Eq.  Jur.  §§  1513-1516;  Story  Eq.  PI.  §§ 

8  Bown  V.  Child,  3  Sim.  467;  Grove  v.  307  310.     By  the  70th  Equity  Rule  of  the 

Young,  3  De  G.  &  S.  397;  13  Jur.  847;  United  States  Courts,  it  is  provided  that 

M'Intosh  )'   Great  Western  Railway  Com-  "After  any  bill  is  filed,  and  before  the 

pany,  1    Hare,  328.     Where  a  witness  is  defendant  hath  answered  the  same,  upon 

about  to  depart  from  the  State,  to  reside  aiEdavit  made,  that  any  of  the  plaintiff's 

abroad,  the  Court,  on  petition,  verified  by  witnesses  are  aged,  nr  infirm,  or  going  out 

afiidavit  and  motion  for  that  purpose,  will  of  the  country,  or  that  any  of  them  is  a 

order  him  to  be  examined  de  bene  esse,  singlewitness  to  a  material  fact,  the  clerk  of 

without   previous   notice   of  the   motion.  the  Court  shall,as  of  course.upnn  the  appli- 

Rockwell  V.  Kolsom,  4  .John.  Ch.  165.    In  cation  of  the  plaintiff,  issue  a  commission 

South   Carolina,   an  attorney,   prevented  to  such  commissioner  or  commissioners, 

from  being  a  witness  by  duties  in  another  as  a  Judge  of  the  Court  may  direct,  to 

Court,  may  be  examined  de  bene  esse,  by  take  the  examination  of  such  witness  or 

commission.    Huffman  v.  Barkley,  1  Bai  witnesses  de-bene  esse,  up'on  giving  due 

lev  34.    So  if  the  witness  is  going  from  notice  to  the  adverse  party  of  the  time  and 

oiie'  State  to  another.    Story  Eq.  PI.  §  308.  place  of  taking  the  testimony." 

'  Shirley  v.  Earl  Ferrers,  3  P.  Wms. 
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when  to  bills 
to  perpetuate 
testimony. 


Cannot  be, 
after  evi- 
dence closed; 


unless  after 
trial  of  issue. 


Where  evi- 
dence of 
witness  is 
required 
at  Law. 


every  suit ;  whereas  the  examination  for  the  purpose  of  perpetuat- 
ing the  testimony,  is  the  fruit  of  a  suit  instituted  for  that  partic- 
ular purpose.  It  may  even  be  incidental  to  a  suit  to  pei-petuate 
testimony,  where  there  is  danger  of  the  evidence  of  the  witnesses, 
whose  testimony  is  intended  to  be  perpetuated,  being  lost  before 
the  suit  for  perpetuating  is  ripe  for  a  regular  examination.^ 

In  general,  the  Court  will  not  allow  the  examination  of  a  wit- 
ness de  bene  esse  after  the  closing  of  the  evidence ;  and,  therefore, 
where,  upon  a  hearing,  an  issue  had  been  directed,  and  an  order 
made  that  the  depositions  of  the  plaintiff's  witnesses  might  be 
read  at  the  trial,  in  case  such  vidtnesses,  or  either  of  them,  should 
be  dead,  and  an  application  was  afterwards  made  that  the  trial 
should  be  postponed,  and  that  the  plaintiff  should  be  at  liberty  to 
examine  another  witness  de  bene  esse :    Lord  Eldon,  after  consult- 
ing with  Sir  William  Grant  M.  R.,  said,  that  the  motion  was  one 
which  could  not  be  made  with  effect,  without  laying  before  the 
Court  very  strong  circumstances  to  induce  it  to  permit  the  exam- 
ination ;  and  although  he  would  not  say  that  it  could  not  be  granted 
in  any  case,  he  refused  it  in  the  one  before  him.^    It  seems,  how- 
ever, that  where  a  witness,  who  has  not  been  before  examined  in 
this  Court,  has  been  produced  at  a  trial  at  Law,  and  another  trial 
of  the  same  matter  is  to  be  had,  the  Court  will  entertain  a  motion 
for  the  examination  of  such  witness  de  bene  esse,  with  a  view  to 
such  second  trial.*    And  so,  after  the  trial  of  an  issue  in  the  cause, 
an  application  on  the  part  of  the  plaintiff,  for  liberty  to  examine  a 
witness,  who  was  above  seventy  years  old,  de  bene  esse,  for  the 
purpose  of  securing  his  testimony  in  case  of  his  death,  upon  the 
ground  that  it  was  intended  to  move  for  a  new  trial,  was  granted.* 
Sometimes  it  is  required  to   examine  a  witness  de  bene  esse, 
either  in  support  of,  or  in  defence  to,  an  action  at  Law ;  in  such 
case,  it  was  formerly  necessary  that  a  bill  should  be  filed  in  this 
Court,  with  the  proper  affidavit  annexed  to  it,  praying  specifically 
that  the  witness  might  be  examined  de  bene  esse ;  °  and  this  may 
still  be  done,  although  the  Courts  of  Law  have  now  power  them- 
selves to  take  such  evidence."    It  is  to  be  observed  that  an  order 
of  this  nature  in  aid  of  a  proceeding  at  Law  cannot  be  obtained 
upon  a  bill  filed  for  any  other  purpose ;  and  that  where  a  bill  was 
filed  for  a  commission  to  examine  witnesses  abroad  in  aid  of  a  trial 
at  Law,  and  a  commission  had  been  sent  out  accordingly,  but,  be- 


1  Frere  v.  Green,  19  Tes.  819;  Camp- 
bell ».  Attorney-General,  11  Jur.  N.  S. 
922;  14W.  R.  45,  V.  C.  S. 

2  Palmer  v.  Lord  Aylesbury,  15  Ves. 
299. 

'  Anon.,  cited  by  Lord  Eldon,  15  Ves. 
300. 
*  Anon.,  6  Ves.  573. 


6  Ld.  Red.  150;  Philips  v.  Carew,  1  P. 
Wms.  116;  Andrews  ».  Palmer,  1  V.  &  B. 
21,  23;  1  New).  450;  mle,  p.  394;  post, 
Chap.  XXXIV.  §  4,  BilU  to  Perpetuate 


6  1  Will.  rV.  c.  22,  §   4;   see  Taylor, 
4;  12  et  seq.;  Chitty's  Arch.  329  et  >eq. 
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fore  it  reached  its  destination,  one  of  the  witnesses  returned  to  Eng- 
land, whereupon  an  application  was  made  for  leave  to  examine  him, 
de  bene  esse,  upon  the  ground  that  he  was  about  to  leave  the  country 
again  before  the  trial  could  be  had.  Sir  John  Leach  V.  C.  refused 
the  motion :  observing  that  this  was  a  different  relief,  and  that  the 
bill  must  be  amended.^ 

The  cases  in  which  the  Court  will  raake  an  order  for  the  exami- 
nation of  witnesses  de  bene  esse  are  not  confined  to  those  of  age  or 
sickness,  or  in  which  the  witness  is  the  only  person  who  can  speak 
to  the  fact  intended  to  be  proved.  The  Court  will  give  permission 
for  such  an  examination  of  witnesses  in  other  cases  which  come 
within  the  same  principle ;  indeed  it  will  do  so,  wherever  the  justice 
of  the  case  appears  to  require  it.  ^  Thus,  where  an  application  was 
made  to  examine  the  surviving  witness  to  a  will,  de  bene  esse,  on 
the  ground  that  the  parties  concerned  all  Uved  in  America, 
and  that  the  surviving  witness  was  greatly  afl3.icted  with  the 
gravel,  the  order  was  made,  although  the  witness  was  only  stated 
to  be  "  upwards  of  sixty  years  old."  ^  So,  also,  where  the  age  of 
the  witness  was  not  stated,  but  the  affidavit,  upon  which  the  ap- 
plication was  made,  alleged  only  that  the  witness  was  subject 
to  violent  attacks  of  the  gout,  and  from  these  attacks  was  un- 
der the  apprehension  of  dying,  and  that  he  was  a  material  wit- 
ness, his  testimony  being  required  to  prove  the  draft  of  a  bond 
which  he  had  prepared,  but  which  was  lost,  the  Court  of  Exche- 
quer made  an  order  for  his  examination  de  bene  esse?  In  like 
manner,  where  a  witness  is  about  to  go  abroad,  an  order  may  be 
obtained  for  his  examination  de  bene  esse.*'  The  Court  however, 
will  not  permit  the  examination  of  witnesses  de  bene  esse,  on  the 
ground  of  their  being  about  to  go  abroad,  where  it  is  in  the  power 
of  the  party  applying  to  detain  them  till  they  have  been  examined 
in  the  ordinary  course.  Upon  this  ground,  the  Court  of  Exchequer 
refused  to  make  an  order,  on  the  application  of  the  East  India 
Company,  for  the  examination  of  witnesses  de  bene  esse,  who  were 
going  to  the  East  Indies :  because  they  were  the  Company's  ser- 
vants, and  they  might  have  kept  them  at  home.^ 

It  seems  also,  that,  in  a  question  of  pedigree,  where  the  case  de- 
pends upon  a  chain  of  distinct  circumstances  in  the  knowledge  of 
different  individuals,  the  death  of  one  of  whom  would  destroy  the 
whole  chain,  the  Court  will  permit  the  examination  of  such  individ- 
uals de   bene  esse,    although  none  of  them  come  within  the    de- 


C.XXII.§14. 


Not  confined 
to  cases 
where  the 
witness  is  old 
or  sick,  'or 
the  only- 
witness  : 


but  allowed, 
where  no  age 
is  stated,  nor 
immediate 
death  appre- 
hended. 


and  where 
witness  is 
about  to  go 
iCbroad; 
Secus,  where 
the  party 
may  detain 
him. 


Allowed, 
where  death 
of  one  wit- 
ness would 
destroy  a 
whole  chain 
of  evidence. 


1  Atkins  I).  Palmer,  5  Mad.  19. 

2  Fitzhugh  «.  Lee,  Amb.  65;  but,  in 
such  cases,  an  ex  parte  order  is  irregular; 
see  M'Kenna  v.  Everitt,  2  Beav.  188; 
Hope  V.  Hope,  3  Beav.  317,  323;  tj.  n. 

s  Jepson  ».  Greenaway,  2  Fowl.  Ex. 
Pr.  103. 


*  Bown  «.  Child,  3  Sim.  457 ;  M'Intosh 
V.  Great  Western  Railway  Company,  1 
Hare,  328;  M'Kenna  v.  Everitt,  2  Beav. 
188;  Grove  «.  Young,  3  De  G.  &  S.  397; 
13  Jur.  847. 

6  Kast  India  Company  v.  Naish,  Bunb. 
320. 
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Refused, 
where  witness 
is  not  the 
only  witness 
to  the  same 
fact. 


Immediately 
after  bill 
filed. 


Where  de- 
fendant is  in 
contempt. 


Oil  defend- 
ant's applica- 
tion before 


Order  for  ex- 
amination : 
in  what  cases 
granted  with- 
out notice. 

Notice 
required  in 
special  cases; 


scription  of  witnesses  whose  testimony  is  in  danger  of  being  lost, 
either  from  age  or  serious  illness.^ 

The  rule,  however,  that  the  examination  of  a  witness  de  bene  esse 
will  be  permitted  where  the  individual  proposed  to  be  examined 
is  the  only  witness,  will  not  be  extended  to  cases  where  there  is 
more  than  one  witness  to  the  same  fact,  unless  upon  the  ground 
of  the  age  or  infirmity  of  the  witness  :  therefore  where  an  appli- 
cation was  made  for  leave  to  examine  de  bene  esse  one  of  two 
surviving  witnesses  to  a  will,  who  was  neither  of  the  age  of  sev- 
enty nor  in  a  state  of  dangerous  illness,  on  the  ground  that  he  was 
a  prisoner  in  the  Castle  of  York,  charged  with  a  capital  felony, 
no  order  was  made.^ 

From  an  observation  which  appears  to  have  been  made  by  Lord 
Eldon,  in  Frere  v.  Qreen,^  it  may  be  inferred  that  an  order  of  this 
nature  cannot  be  obtained  before  appearance,  unless  the  defendant 
is  in  contempt ;  but  the  practice  is  not  so,  and  an  order  to  examine 
a  witness  de  bene  esse,  upon  either  of  the  grounds  above  stated  will 
be  granted,  upon  an  affidavit  of  the  facts,  immediately  after  the 
filing  of  the  bill,  without  waiting  either  for  the  defendant's  appear- 
ance, or  for  his  being  in  contempt  for  non-appearance.*  There 
seems  however,  to  be  no  doubt  that  the  contempt  of  a  defendant, 
in  not  appearing,  would  at  any  time  be  a  reason  for  giving  per- 
mission to  a  plaintiff  to  examine  his  witnesses  de  bene  esse,  where 
a  proper  ground  is  laid  for  it,  even  where  the  case  does  not  come 
within  any  of  the  three  instances  above  mentioned.^ 

In  J3own  v.  Child,^  an  order  to  examine,  de  bene  esse,  a  witness 
about  to  go  abroad,  was  made  on  a  special  application  by  the  de- 
fendants, before  answer. 

An  order  for  leave  to  examine  a  witness  de  bene  esse,  upon  the 
ground  of  the  witness  being  seventy  years  of  age,  or  dangerously 
ill,  or  about  to  go  abroad,  may  be  obtained  either  by  motion  in 
Court,  without  notice,  or  upon  petition  of  course  at  the  Rolls ; '' 
but  where  the  application  is  not  made  on  the  ground  of  the  age  or 
dangerous  illness  of  the  witness,  or  that  he  is  about  to  go  abroad, 
the  Court  will  not  make  an  order  for  his  examination  de  bene  esse, 
as  of  course :  so  that,  if  a  party  wishes  to  examine  a  witness  de 
bene  esse,  upon  a  ground  which  cannot  be  arranged  under  either  of 
those  classes,  he  must  apply  by  motion  in  Court,  of  which  notice 

6  Coveny  v.  Athill,  1  Dick.  855 ;  Prich- 
ard  V.  Gee,  5  Mad.  364. 

6  3  Sim.  457. 

'  Bellamy  e.  Jones,  8  Tes.  31;  Tom- 
kins  «.  Harrison,  6  Mad.  315;  M'lienna  ». 
Kveritt,  2  Beav.  188;  M'Intosh  v.  Great 
Western  Railway  Company,  1  Hare,  828, 
330;  Grove  v.  Young,  3  De  G.  &  S.  397; 
13  Jur.  847.  For  forms  of  motion  paper 
and  petition,  see  Vol.  III. 


1  Shelley  v. ,  13  Ves.  56,  58;  Shir- 
ley ■».  Earl  Ferrers,  3  P.  Wms.  77;  Hope 
V.  Hope,  3  Beav.  317,  323. 

2  Anon.,  19  Ves.  821. 
8  19  Ves.  320. 

*  Dew  V.  Clarke,  1  S.  &  S.  108,  115 ; 
Fort  V.  Eagusin,  2  John.  Ch.  146;  see 
Wilson  V.  Wilson,  cited  1  Newl.  Ch.  Pr. 
287 ;  Allen  v:  Annesley,  2  Jones  Exch. 
260. 
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must  be  given  to  the  other  side.^    In  the  case  of  Hope  v.  Hqpe^  C.XXII.§14. 

Lord  Langdale  M.  E.  had  to  consider,  whether  an  order  for  the   ^ y ■' 

exarriination  de,  bene  esse  of  a  person  alleged  to  be  the  sole  wit-  as  where  sole 
ness  to  a  material  fact,  could  be  regularly  obtained  ex  parte,  and  material  feet. 
he  came  to  the  conclusion,  that,  in  such  a  case,  the  application 
should  be  made  on  notice ;  and  it  seems  that  the  affidavit,  in  sup- 
port of  such  an  application,  ought  to  show  the  facts  as  to  which  it 
is  proposed  to  examine  the  witness.  If  the  order  has  been  ob- 
tained as  of  course,  in  a  case  where  a  special  application  for  it 
should  have  been  made,  the  adverse  party  may  move,  on  notice,  to 
discharge  it.' 

It  seems,  however,  that,  where  a  defendant  is  in  contempt  for  Orfer  for, 
'  '         '  .  .  ^    ,        without  no- 

non-appearance,  such  an  orderTnay  be  obtained  without  notice,  tice,  when 

and  this  even  where  the  defendants  are  infants.  Thus,  in  Frere  contempt! '" 
V.  Oreen,*  where  the  defendants  were  infants  and  in  contempt,  and 
it  appeared  by  the  messenger's  return  that  they  had  absconded 
and  were  not  to  be  found,  Lord  Eldon,  upon  the  usual  affidavit  of 
the  materiality  of  the  evidence  of  the  witnesses,  and  the  plaintiffs' 
undertaking  to  proceed  with  all  due  diligence,  and  with  as  much 
expedition  as  the  course  and  practice  of  the  Court  and  the  con- 
tempt of  the  defendants  would  admit,  to  bring  the  cause  to  an 
issue,  and  examine  their  witnesses  in  chief,  made  an  order  that  the 
plaintiffs  should  be  at  liberty  to  examine  them  de  hene  esse  ;  but 
he  provided,  by  the  order,  that,  before  publication  of  the  deposi- 
tions of  such  witnesses  should  be  allowed  to  pass,  proper  evidence 
should  be  produced  to  satisfy  the  Court  that  the  plaintiffs  had 
complied  with  the  above  undertaking. 

Although,  in  the  instances  above  mentioned,  an  order  to  exam-  Notice  of 
ine  a  witness  de  bene  esse  may  be  obtained  upon  motion  or  petition  of  witness, 
without  notice,  notice  of  the  examination  of  the  witness  must,  in 
all  cases,  be  given,  in  order  that  the  other  side  may  have  the 
power  of  cross-examination.' 

The  application  for  leave  to  examine  a  witness  de  bene  esse  must,  Affidavit  in 
iu  every  instance,  whether  made  by  a  petition  at  the  Rolls  or  by  |pP^°ation; 
motion  to  the  Court,  with  notice  or  without,  be  supported  by  an 
affidavit  of  the  facts  which  foi-m  the  ground  of  the  application : 
such  as,  the  age  of  the  witness,  and  that  he  is  a  material  witness 
for  the  party  making  the  application ;  °  and  also  by  the  Record 

1  Bellamy  v.  Jones,  8  Ves.  31.  For  Ord.  5  Feb  ,  1861,  r.  22;  ante,  pp.  901, 
form  of  not"ice  of  motion,  see  Vol.  III.  915;  for  form  of  notice,  see  Vol.  III. 

2  3  Beav.317, 323,n.,and  see  Pearson  j).  «  Grove  v.  Young,  3  De  G.  &  S.  397; 
Ward.  1  Cnx,  177.  13  Jur.  847 ;   see   Kockwell  v.  Folsom,  4 

s  See   M'Kenna  «.   Everitt,  ubi  sup.;  John.  Oh.  166;  Story  Eq.  PI.  §  309.    For 

Hope  V.  Hope,  3  Beav.  317 ;  for  form  of  form  of  affidavit,  see  Vol.  III.    The  afB- 

notice  of  motion,  see  Vol.  III.  davit  should  give  the  place  of  residence 

4  19  Ves.  319,  320;  see  also  Shelley  ».  and  description  of  the  witnesses  whom  it 
j3  Yeg.  56.  is  sought  to  have  examined  de  bene  esse. 

6  Loveden  v.  Milford,  4  Bro.  C.  C.  540;  O'Farrel  v.  O'Farrel,  1  Moll.  364. 
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and  Writ  Clerk's  certificate  that  the  bill  has  been  filed,  where  the 
defendant  has  not  appeared,  or  of  such  appearance,  where  an  ap- 
pearance has  been  entered  by  him.  Where  an  application  is  made 
for  an  order  to  examine  a  witness  on  the  ground  that  he  is  the 
only  person  who  knows  the  fact,  the  affidavit  should  state  the  par- 
ticular points  to  which  his  evidence  is  meant  to  apply :  ^  and  should 
show  the  ground  which  the  person  who  makes  it  has  for  believing 
that  the  witness  is  the  only  person.^ 

The  order  to  examine  witnesses  de  bene  esse  names  the  witnesses 
to  be  examined,  and  only  authorizes  the  examination  of  the  per- 
sons named  therein.  Where  the  order  is  obtained  without  notice, 
after  appearance,  it  must  be  served  upon  the  sohcitor  on  the  other 
side ;  but  where  it  has  been  obtained  before  appearance,  so  that 
there  is  no  adverse  solicitor  upon  whom  it  can  be  served,  the  order 
usually  directs,  that  notice  of  the  order  be  given  to  the  defendant; 
or  a  copy  thereof  be  left  at  his  dwelling-house,  or  usual  place  of 
abode,  with  his  servant,  agent,  or  other  person  residing  there,  a 
specified  number  of  days  before  the  examination  of  the  witnesses.' 
This  is  done,  in  order  to  afford  the  adverse  party  an  opportunity 
for  cross-examination  of  the  witnesses. 

The  examination  of  witnesses  de  bene  esse  is  taken  before  an 
Examiner  of  the  Court,  or  Special  Examiner,  in  the  manner  pre- 
scribed by  the  15  &  16  Vic.c.  86;*  and  the  depositions  are  trans- 
mitted by  him  to  the  Record  and  Writ  Clerks'  Office  to  be  there 
filed.«     . 

Formerly,  it  was  necessary  to  give  three  days'  notice  of  the  time 
and  place  of  the  examination  to  the  other  side.^  ISTow,  it  is  pre- 
sumed, forty-eight  hours  will  be  sufficient ;  but  the  notice  must 
also  state  the  name  and  description  of  the  witness  to  be  examined, 
and  the  time  and  place  of  examination.' 

As  the  examination  of  witnesses  de  bene  esse  is  only  a  provi- 
sional measure,-  to  guard  against  the  loss  of  important  evidence 
before  the  cause  is  in  a  state  in  which  a  regular  examination  can 
take  place,  it  is  the  duty  of  the  party  examining  to  take  the 
earliest  opportunity  to  examine  in  the  ordinary  course,  and  if  he 
is  guilty  of  any  laches  in  so  doing,  the  benefit  of  the  examination 


1  Pearson  v.  Ward,  1  Cox,  177 ;  2  Dick. 
6^8;  Hope  V.  Hope,  3  Beav.  317,  322. 

s  Eowe  V. ,  13  Ves.  261. 

'  See  order  in  Hope  v,  Hope,  3  Beav. 
817 ;  but  see  form  of  order  in  Seton,  1236, 
No.  2,  which  differs  as  to  the  notice.  The 
statute  of  Illinois  authorizes  a  person 
filing  a  bill,  before  issue  joined,  to  take 
depositions  substantiating  its  averments; 
and  without  an  order  to  that  effect,  he 
may  proceed  to  take  his  depositions  de 
bene  esse.    Doyle  v.  Wiley,  16  111.  B76. 


*  Sects.  31,  82;  see  ante,  pp.  903,  904; 
and  see  Ord.  5  Feb.,  1861,  r.  11;  Cook  v. 
Hall,  9  Hare  Ap.  20. 

5  Office  copies  of  the  depositions  may 
be  obtained  at  that  office,  as  soon  as  they 
are  filed. ,  Braithwalle's  Pr.  122. 

6  Tomkins  u.  Harrison,  6  Mad.  315; 
M'lntosh  D.  Great  Western  Railway  Com- 
pany, 1  Hare,  328. 

7  Ord.  5  Feb  ,  1861,  r.  22;  for  form  of 
notice  see  Vol.  III. 
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de  bene  esse  -will  be  forfeited.^    In  the  Duke  of  Hamilton  v.  Mey-  C.XXil.§u. 

nal,^  however,  Lord  Hardwicke  made  an  order  for  the  publication   ' r 

of  depositions  taken  de  bene  esse,  although  the  original  bill  was 
filed,  and  the  examination  taken,  above  thirty  years  before  the 
cause  was  brought  to  an  issue ;  but  it  seems  that  this  was  done 
under  particular  circumstances,  and  that  the  delay  was  accounted 
for.  We  have  seen  before,'  that  in  the  instance  of  an  application 
to  examine  witnesses  de  bene  esse,  to  prove  a  case  against  infant 
defendants  who  were  in  contempt  for  non-appearance.  Lord  Eldon 
made  the  order,  upon  the  plaintiifs'  expressly  undertaking  to  pro- 
ceed with  all  due  diligence  to  bring  the  cause  to  issue,  and  to 
examine  the  witnesses  in  chief. 

Depositions,  taken  de  bene  esse,*cannot  be  made  use  of  without  Order  neees- 
an  order.     The  ordinary  course  of  the  Court  is  not  to  allow  of  ^g'Z^^o^g 
their  use  unless  the  witness  dies  before  issue  is  joined  in  the  cause, 
so  that  there  has  been  no  opportunity  to  examine  him  in  the  ordi- 
nary course ;  or  unless  he  is  at  a  great  distance,  so  that  it  is  impos- 
sible to  have  him  examined  agaki.    These,  however,  although  the 
usual,  are  not  the  only  cases  in  which  the  Court  will  order  deposi- 
tions taken  de  bene  esse  to  be  used.    It  is  in  the  discretion  of  the  Where  there 
Court  to  determine  whether  the  order  shall  be  made  or  not ;  and  imposslbmty 
whenever  it  can  be  established,  to  the  satisfaction  of  the  Court,  that  exami- 
that  there  is  a  moral  impossibility  in  the  examination  of  witnesses  can  take 
in  chief  taking  place,  it  will  make  the  order.    Therefore,  in  Gason  P'*°^- 
V.  Wordsworth,^  where  a  commission  was  sent  to  Sweden,  to  exam- 
ine witnesses  there,  which  the  Government  of  Sweden  refused  to 
permit,  the  Court  allowed  the  depositions  of  those  witnesses  who 
had  been  examined  de  bene  esse  to  be  read  at  the  hearing :  because 
it  was  morally  impossible  to  have  them  examined  in  chief     So 
also  the  Court  has  permitted  depositions  taken  de  bene  esse  to  be 
read,  although  there  has  been  no  strict  proof  of  the  death  of  the 
witnesses  :  because  the  length  of  time  which  has  elapsed  since  the 
depositions  were  taken,  has  afforded  a  just  ground  for  presuming 
them  to  be  dead.^ 

Sometimes  the  Court  will  allow  depositions  taken  de  bene  esse  to  -v^Tiere  wit- 
be  made  use  of  upon  a  trial  at  Law,  on  the  ground  that  the  witness,  "ess  cannot 

...   ,  ■.  ■,      ^  -1  .1        •    f  attend  tnal 

though  alive,  will  be  unable,  from  age  or  sickness,  or  other  inhrm-  at  Law. 
ity,  to  attend  at  the  trial.'    In  such  cases,  however,  the  more  usual 
course  is  (especially  where  there  is  any  doubt  whether  the  grounds 
upon  which  the  application  is  to  be  made  are  such  as  will  be  suffi- 

1  See  Forsyth  v.  EUioe,  2  M'N.  &  G.  ^  Anon.,  2  Ves.  497;  S.  C.  nom.  Duke 
209,  213;  overruling  S.  C. 7  Hare,  290.  of    Hamilton  v.  Meynal,  2    Dick.   788; 

2  2  Dick.  788;  S.  C.  nom.  Anon.,  2  Ves.  Marsden  v.  Bound,  1  Vem.  331;  see  also 
g.  497.  M'Intosh  v.  Great  Western  Railway  Com- 

8  Ante,  p.  937;  Frere  o.  Green,  19  Ves.       pany,  7  De  G.  M.  &  G.  737. 
319.  6  Bradley  B.  Crackenthorp,  1  Dick.  182. 

*2  Ves.  S.  325,  336;  Amb.  108. 
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cient,  in  a  Court  of  Law,  to  authorize  the  admission  of  the  evi- 
dence), to  make  an  order  that  the  officer,  in  whose  possession  the 
original  deposition  is,  shall  attend  with  it  at  the  trial,  in  order 
that,  if  it  should  be  proved  to  the  satisfaction  of  the  Court  of  Law 
that  the  witness  is  unable  to  attend,  the  depositions  should  be  ten- 
dered to  be  read :  ^  it  being  the  province  of  the  Judge  who  tries 
the  cause  at  Law,  and  not  of  this  Court,  to  decide  on  the  admissi- 
bility of  the  evidence,  upon  the  facts  as  they  appear  before  him.' 
Upon  this  ground  the  Court  has  frequently  refused  to  make  an 
order  that  the  depositions,  taken  de  bene  esse,  of  a  witness  who 
was  alive,  though  sworn  by  affidavit  to  be  unable  to  attend  at  the 
trial  of  an  issue  at  Law,  should  be  read  at  the  trial.' 

Depositions  of  a  witness,  examined  de  bene  esse,  can  only  be  used 
for  the  purpose  of  supplying  the  want  of  an  examination  in  chief. 
Applications  for  leave  to  use  them,  for  other  purposes,  have  been 
reftised.*  In  Pegge  v.  Burnell^  an  application  was  made  to.  the 
Court  to  allow  a  deposition  de  bene  esse  to  be  read  at  Law,  in  order 
to  confront  the  witness  and  invalidate  his  testimony  viva  voce, 
upon  a  new  trial,  on  the  ground  that  on  his  examination,  at  the 
first  trial,  his  evidence  differed  materially  from  what  he  had  before 
uniformly  declared  the  fact  to  be  ;  and  as  the  case  made  in  support 
of  the  motion  was  a  very  strong  one,  and  abundantly  sufficient  to 
justify  a  departure  from  the  strict  practice,  if  it  were  possible  in 
any  case  to  dispense  with  it,  Lord  Thurlow  at  first  made  the  order, 
but  upon  further  consideration,  and  before  the  order  was  delivered 
out,  he  altered  his  opinion,  and  refused  it. 

An  order  for  leave  to  use  a  deposition,  taken  de  bene  esse,  of  a 
witness  dying  before  he  could  be  examined  in  chief,  may  be  ob- 
tained on  special  motion  with  notice,  supported  by  evidence  prov- 
ing his  death,  in  the  ordinary  way.° 

Where  the  application  is  made  upon  the  ground  that  a  witness 
is  gone  to  parts  beyond  sea,  or  upon  any  other  grounds,  it  must  be 
supported  by  an  affidavit  of  the  facts  relied  upon  as  the  foundation 
of  the  application. 

The  proper  stage  of  the  suit  wherein  this  application  should  be 
made,  seems  to  be  after  the  closing  of  the  evidence,'  unless  it  is  in 
a  suit,  the  sole  object  of  which  is  the  examination  of  a  witness  de 
bene  esse,  for  the  purpose  of  using  his  depositions  on  a  trial  at  Law : 
in-  which  case,  the  application  should  be  made  before  the  triaf  of 
the  action.    The  party  moving  should  be  prepared  with  an  affi- 


1  Andrews  v.  Palmer,  1  V.  &  B.  21; 
see  also  Corbett !).  Corbett,  ih.  385;  Palm- 
er V.  Lord  Aylesbury,  15  Ves.  176;  At- 
torney-General V.  Ray,  2  Hare,  618,  and 
form  of  order,  ib.  519,  n.;  Gompertz  v. 
.Ansdell,  1  Smith's  Pr.  876. 

2  Jones  i>.  Jones,  1  Cox,  184. 


8  Hinde,  390. 

4  Cann  v.  Cann,  1  P.  Wms.  567. 

6  Cited,  Hinde,  391;  Pasch.  1781. 

6  Hinde,  388;   for  forms   of  notice  of 
motion  and  afBdavit,  see  Vol.  III. 

7  Hinde,  388. 
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davit  of  service  of  the  notice  of  motion,  in  order  that,  if  the  other  C.XXII.§14. 
side  does  not  attend,  the  order  may,  notwithstanding,  be  obtained.^   ' r ' 

If  any  irregularity  be  discovered,  or  the  adverse  party  be  advised  Irregularity 
of  any  ground  of  objection  to  the  reading  of  the  depositions,  he  tokfn''advan- 
should  give  notice  in  writing  to  the  adverse  solicitor,  and  move  to  tage  of  before 
discharge  the  order  immediately  upon  the  service  of  it,  or  on  the     ^*"°S" 
earUest  opportunity  :  for  it  seems  that,  although  depositions  taken 
de  bene  esse  are  irregular,  yet  it  is  too  late  to  object  to  them,  on 
the  ground  of  irregularity,  at  the  hearing  of  the  cause  ;  '^  and  on 
this  account,  when  the  time  between  the  closing  of  the  evidence 
and  the  hearing  of  the  cause  is  short,  the  Court  will  extend  it,  for 
the  purpose  of  allowing  the  party  an  opportunity  of  examining 
whether  the  depositions  are  regjjilarly  taken  or  not.°     And   so, 
where  depositions  taken  de  bene  esse  are  read  at  the  hearing  of  the 
cause,  it  is  a  matter  of  course,  if  an  issue  is  directed,  to  order  them 
to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity 
in  the  examination.* 

With  respect  to  the  costs  of  examinations  de  bene  esse,  no  spe-  costs. 
cific  rule  appears  to  have  been  laid  down,  which  makes  any  dis- 
tinction between  them  and  the  costs  of  examinations  under  ordinary 
circumstances :  except,  indeed,  in  the  case  of  bills  filed  for  the 
purpose  of  having  witnesses  examined  de  bene  esse,  in  order  to 
render  their  evidence  available  on  a  trial  at  Law.  In  such  cases, 
it  is  presumed,  the  costs  must  be  regulated  by  the  rule  of  the  Court 
with  regard  to  bills  of  a  similar  description,  namely,  bills  to  examine 
witnesses  in  perpeticam  rei  memoriam  :  in  which  case,  a  defendant 
is  entitled  to  apply  for  his  costs  immediately  after  the  examination 
of  the  witnesses  has  been  perfected,  upon  the  simple  allegation  that 
he  did  not  examine  any  witnesses  himself.^  It  may  be  mentioned, 
that  in  Dew  v.  Clarke,^  where  the  plaintiff  had  filed  a  bill  for  the 
purpose  of  obtaining  the  examination  of  witnesses  de  bene  esse  in 
aid  of  a  pi-oceeding  at  Law,  and  obtained  an  order,  ex  parte,  for  the 
examination  of  such  witnesses,  but  afterwards  the  bill  was  demurred 
to,  and  the  demurrer  allowed,  the  Court,  besides  the  usual  costs  of 
the  demurrer,  allowed  the  defendant  his  costs  of  the  examination, 
but  not  those  occasioned  by  his  cross-examination  of  the  witnesses. 

1  For  form  of  affidavit,  see  Vol.  III.  ^  Foulds  v.  Midgley,  1 T.  &  B.  138 ;  post, 

2  Bean  and  Chapter  of  Ely  v.  Warren,       Chiip.   XXXIV.  §  4,  Bilk  to  Perpetuate 
2  Atk.  1S9;  Hinde,  289.  Testimony;  Morgan  &  Davey,  53, 149. 

8  Gordon  v.  Gordon,  1  Swanst.  171.  6  i  s.  &  S.  loS,  118. 

i  lb.  166. 
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A  -witness  examined  before  an  Examiner  may  protect  himself,  by 
demurrer,  from  answering  any  question  to  which  he  has  a  legal 
objection.^  The  word  "demurrer,"  however,  is  not,  in  this  in- 
stance, used  in  a  reiy  appropriate  sense :  since  it  here  signifies 
merely  the  witness's  tender  of  reasons  why  he  should  not  answer 
the  question  ; ''  and  is  not,  like  a  demurrer  in  pleading,  confined  to 
the  facts  appearing  upon  the  record,  but  states  the  facts  upon 
which  the  witness  relies  as  the  ground  of  his  objection. 

The  grounds  upon  which  a  witness  may  protect  himself  from 
answering  are,  principally :  1.  That  the  answer  may  subject  him 
to  pains  and  penalties,  or  to  a  forfeiture,  or  something  in  the  nature 
of  a  forfeiture ;  2.  That  he  cannot  answer  the  question  without  a 
breach  of  professional  confidence. 

1.  With  respect  to  the  first  ground  of  objection,  namely,  that 
the  answer  may  expose  the  witness  to  pains  and  penalties,  or  to  a 
forfeiture,  or  something  in  the  nature  of  a  forfeiture,  the  reader  is 
referred  to  a  former  part  of  this  Treatise,^  where  the  privilege  of  a 
defendant,  to  be  protected  from  making  the  discovery  required  by 
the  bill  on  this  ground,  has  been  discussed.  It  will  be  there  found, 
that  the  privilege  in  such  cases  arises  from  an  acknowledged 
principle  of  Law,  that  no  man  is  bound  to  answer,  so  as  to  subject 
himself  to  punishment ;  and  as  this  principle  is  applicable  as  well 
to  witnesses  as  to  defendants,  the  rules  which  are  there  found  laid 
down  with  regard  to  its  application  to  the  latter  case  are  equally 
applicable  to  the  former.* 

2.  The  rules  of  exemption  from  discovery,  on  the  ground  of  pro- 
fessional confidence,  proceed  upon  the  same  principles  as  are  ap-  ■ 
plicable  to  the  case  of  defendants ;  and  the  reader  is,  therefore, 


1  15  &  16  Vic.  c.  86,  §  33.  A  witness 
may,  on  assigning  cause,  demur  to  the 
questions  propounded  to  him ;  upon  which 
the  examination  must  be  suspended  until 
the  Court  decides.  Winder  v.  Diffen- 
derffer,  2  Bland,  166.  Counsel  have  no 
right  to  advise  a  witness  that  he  is  not 
bound  to  answer  a  particulai"  interrogatory. 
It  is  the  duty  of  the  Examiner  to  inform 
a  witness  of  his  legal  rights.  Taylor  v. 
Wood,  2  Edw.  Ch.  94;  1  Hoff.  Ch.  Pr. 
466.  A  witness  who  demurs  to  a  question, 
is  not  the  proper  person  tci  bring  it  before 
the  Court.  If  the  party  putting  the  ques- 
tion does  not  ask  for  an  attachment,  nor 
in  any  way  bring  the  point  before  the 
Court,  no  one  else  can.  The  question 
will  be  considered  as  waived,  or  the  de- 
murrer well  taken,  unless  he  who  puts  the 


question  persists  in  it,  and  takes  measures 
to  have  the  demurrer  disposed  of.  Mow- 
att  V.  Graham,  1  Edw.  Ch.  13. 

2  Parkhui  st  v.  Lowten,  2  Swanst.-  19l, 
203. 

8  Ante,  p.  562. 

*  See  2  Phil,  on  Evid.  487  et  seq. ;  Tay- 
lor on  Evid  §  1308  et  seq. ;  Best  on  Evid. 
§  126  et  seq. ;  Gresley  on  Evid.  80  et  seq. ; 
Osborne  v.  The  London  Dock  Companv, 
10  Exch.  698,  701  i  1  Jur.  N.  S.  93;  Side- 
bottom  r.  Adkins,  3  Jur.  N.  S.  631;  6  W. 
R.  743,  V.  C.  S.;  Reg.  v.  Boyes,  1  B.  & 
S.  311;  7  Jur.  N.  S.  1168;  Re  Aston,  27 
Beav.  474;  5  Jur.  N.  S.  616;  4  De  G.  & 
J.  320;  5  Jur.  N.  S.  779;  Ex  parte  Fer- 
nandez, 10  C.  B.  N.  S.  3,  39,  40;  7  Jur. 
N.  S.  671. 
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referred  for  information  upon  this  head  to  a  former  portion  of  this 
Treatise,  where  these  rules  have  been  discussed  with  reference  to 
the  protection  of  a  defendant  from  answering  the  bUl.^  It  may, 
however,  be  noticed  here,  that  the  refusal  of  a  client  to  allow  his 
solicitor  to  disclose  professional  communications  is  not  a  reason 
for  treating  him  as  if  he  had  kept  a  material  witness  out  of  the 
way,  or  refused  or  prevented  the  production  of  a  document  in  his 
possession.^ 

Where  the  witness  is  served  with  a  svhpana  duces  tecum  to  pro- 
duce a  deed  or  other  document,  and,  upon  being  asked  to  produce 
it,  objects  to  do  so,  either  upon  the  ground  of  his  havin'g  an  interest 
in  the  deed,  or  upon  any  other  ground,'  he  may  refuse,  without  a 
formal  demurrer.  The  course  Jp  be  adopted  by  the  party  seeking 
production,  in  such  case,  is  to  move,  on  notice  to  the  witness,  that 
he  do  attend  and  produce  the  deed,  and  pay  the  costs  occasioned 
by  his  previous  refusal :  upon  the  hearing  of  which  motion,  the 
Court  will  decide  whether  the  reasons  alleged  by  the  witness,  for 
his  refusal,  are  satisfactory  or  not.** 

The  question  or  questions  put,  and  the  demureer  or  objection  of 
the  witness  thereto,  must  be  taken  down  by  the  Examiner,*  on 
paper,  separate  and  distinct  from  the  evidence ;  but  there  does  not 
seem  ever  to  have  been  any  particular  form  for  a  demurrer  by  a 
witness.^  The  witness  should  state  clearly  the  grounds  of  his  re- 
iusal  to  answer  ;  thus,  a  witness,  demurring  on  the  ground  that  his 
answer  would  violate  the  confidence  reposed  in  him  as  a  solicitor, 
must  name  the  party  to  whom  he  was  solicitor.'  He  must  also 
swear  that  the  facts,  from  the  discovery  of  which  he  desires  to  be 
protected,  came  to  him  in  his  capacity  of  solicitor  to  a  particular 
person  :  for  a  solicitor,  like  any  other  witness,  is  bound  to  discover 
all  secrets  of  his  client  which  he  did  not  come  to  the  knowledge  of 
in  his  relation  of  solicitor  to  his  client.^  It  must  also  appear,  that 
the  knowledge  came  to  him  in  the  character  of  a  professional  ad- 
viser, and  in  such  character  only ;  and,  therefore,  where  a  demurrer 
stated  that  the  witness  was  the  attorney  or  agent  for  a  person,  it 


C.XXII.§15. 


Demurrer 
not  neces- 
sary, where 
witness 
declines  to 
produce  a 
document 
under  a 
swbpcma  duces 
tecum. 


Form  of 
demurrer. 


•  1.  Ante,  pp.  571  et.  §eq.  715,  716 ;  see  also 
Greenough  v.  Gaskell,  1  M.  &  K.  98,  101; 
C.  P.  Cuop.  t.  Brough.  96;  Lord  Walsing- 
h&mv.  Goodricke,  3  Hare,  122,  130;  Gore 
V.  bowser,  5  De  G.  &  S.  30;  S.  U.  mm.  Gore 
».  Harris,  15  Jur.  1168;  Carpmael  v.  Powis, 
1  Phil.  687;  9  Beav.  16;  Ihomast).  Eaw- 
lings,  27  Beav.  140;  5  Jur.  N.  S.  667; 
Marsh  v.  Keith,  1  Dr.  &  S.  342;  6  Jur.  N. 
S.  1182;  Ford  v.  Tennant,  32  Beav.  162; 
9  Jur.  N.  S.  292;  Charlton  v  Coombes,  4 
Giff.  372;  9  Jur.  N.  S.  534,  V.  C.  S. 

2  Wentworth  v.  Lloyd,  10  H.  L.  Ca. 
589;  10  Jur.  N.  S.  961;  and  see  T.iylor 
on  Evid.  §  101;  Bolton  v.  Corporation  of 
Liverpool,  1  M.  &  K.  88,  94,  95. 


8  Such  as,  that  the  production  of  itmny 
prove  him  to  be  guilty  of  a  crime:  see 
Parkhurst  v.  Lowten,  2  Swanst.  214. 

^  Bradshaw  v.  Bradshaw,  1  K.  i&  M. 
358 ;  Hope  v.  Liddell,  20  Beav.  438,  439 ; 
1  Jur.  W.  S.  665;  7  De  G.,  M.  &  G.  331. 
For  form  of  notice  see  Vol.  Hi. 

6  16  &  16  Vic.  0.  86,  §  33.  For  the 
former  practice,  see  Tippins  v.  Coates,  6 
Hare,  16;  11  Jur.  1075;  and  for  lurmal 
parts  of  tlie  demurrer,  see  Vol.  HI. 

6  Morris  v.  Williams,  2  Moll.  342. 

'  Parkhurst  v.  Lowten,  2  Swanst.  201. 

8  Murgan  v.  bhaw,  4  Mad.  54,  58; 
Thomas  v.  Kawlings,  27  Beav.  140 ;  6  Jur. 
N.  S.  667. 
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Must  be  upon 
oath. 


Must  be  filed. 


How  set 
down  for 
hearing. 

Service  of 
order  to  set 
down. 


Overruling 
demurrer ; 


without 
prejudice  to 
another; 


or  partially. 


was  considered  not  to  be  sufficiently  precise  :  for  an  agent  may  be 
only  a  steward  or  servant.^ 

In  taking  down  a  demurrer,  the  Examiner  ought  to  take  the 
witness's  statement  upon  oath ;  and  it  was  held,  under  the  former 
practice,  that  where  this  was  not  done,  the  demurrer  must  be  sup- 
ported by  affidavit :  as  it  is  necessary  the  Court  should,  in  some 
way  or  other,  have  the  sanction  of  an  oath  to  the  facts  on  which 
the  objection  is.founded.'^ 

The  demurrer  is  transmitted  by  the  Examiner  to  the  Record  and 
Writs  Clerks'  Office,  and  there  filed ; "  and  an  office  copy  should  be 
taken  by  the  party  to  the  cause  who  put  the  question  objected  to.* 
The  demun-er  may  then  be  set  down  for  hearing,  under  an  order 
of  course,  to  be  obtained  on  petition,  in  like  manner  as  demurrers 
to  bills ;  ^  and  the  validity  of  the  demurrer  will  be  decided  by  the 
Court.^  The  order  to  set  down  the  demurrer  need  only  be  served 
on  the  witness  demurring,'  except  where  the  witness,  being  the 
soUcitor  of  the  party  in  the  cause,  claims  privilege  on  behalf  of  his 
client :  in  which  case,  it  would  seem,  the  client  should  also  be 
served  with  the  order.* 

If  the  Court,  upon  argument,  considers  the  demurrer  to  be  bad, 
it  wiU  overrule  it:  in  which  case,  an  order  will  be  made  that 
the  witness  attend  the  Examiner,  and  be  examined,  or  stand 
committed.' 

Sometimes,  however,  where  the  ground  for  overruling  the  de- 
mm-rer  has  been  its  informality,  and  the  Court  has  considered  that 
the  witness  may  have  a  good  reason  to  be  excused  firom  answering, 
it  has  ordered  the  demurrer  to  be  overruled,  without  prejudice 
to  the  witness,  upon  his  re-examination,  objecting  or  demurring  to 
the  question,  as  he  may  be  advised,  upon  such  grounds  as  he  shall 
state  ia  such  objection  or  demurrer.^" 

Sometimes  the  Court  will  allow  a  demurrer  partially ;  thus,  in 
Davis  V.  Meid,^^  where  a  demurrer  was  put  in  to  two  interroga- 
tories, Sir  Lancelot  Shadwell  V.  C.  allowed  the  demurrer  as 
to  one,  and  part  of  the  other ;  and  directed  that  half  the  costs 
should  be  paid  by  the  witness :  in  analogy  to  the  practice  when 


1  Vaillant  e.  Dodemead,  2  Atk.  624; 
and  see  Keid  v.  Lauglois,  1  M'M.  &  G. 
6^7,  B37;  14  Jur.  467. 

2  Parkhurst  v.  Lowten,  2  Swanst.  201 ; 
Morgan  ».  Shaw,  4  Mad.  64;  Bowman  ». 
Koaweil,  1  Mad.  26ti;  Davis  ».  Keid,  5 
Biiu.  443;  Goodale  v.  (iawthoin,  4  i)e  G. 
&  S.  a7.  As  to  the  course,  where  a  wit- 
ness summoiieil  before  a  Chiet  Clerk  re- 
fuses to  be  sworn,  see  The  Kleotric  Tele- 
graph Company  of  Ireland,  J<,x  parte 
Uuun,  24  Ueav.  187;  3  Jur.  N.  S.  1018. 

8  16  &  16  Vic.  c.  86,  §  33. 

*  Braithwaite'sPr.  689. 

'  Braithwaite's  Vc.  639;  ante,  p.  694. 


For  form  of  order  to  set  down,  see  Seton, 
1267,  No.  10 ;  and  for  form  of  petition,  see 
Vol.  III. 

6  16  &  16  Vic.  0.  86,  §  33. 

7  Braithwaite's  Pr.  639;  6  Hare,  22,24. 

8  Marriott  v.  Anchor  lievevsiouary 
Company  (Limited),  3  liiff.  804;  8  Jur. 
N.  y.  61;  and  see  Tippius  v.  Coates,  6 
Hare,- 18,  23;  11  Jur.  1075. 

»  PiirKhurst  i).  Lowten,  2  Swanst.  205, 
206. 

10  Morgan  v.  Shaw,  and  Parkhurst  v. 
Lowten,  ubi  mp. 

11  6  Sim.  443,  448. 
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two  exceptions  are  taken,  one  of  which  succeeds  and  the  other  C.XXII.  §16. 
fails.  ■ V ■ 

Instead  of  setting  down  the  demurrer  for  hearing,  the  party  who  Motion,  that 
asked  the  question  objected  to  may  move  that  the  witness  may  ^^^^^^j^g 
attend  the  Examiner  at  his  own  expense,  and  be  further  examined.  Examiner 
Notice  of  this  motion  must  be  served  upon  the  witness.^    Upon  ^sa™- 
hearing  this  motion,  the  Court  either  allows  the  objection ;  ^  or 
directs  the  witness  to  attend  before  the  Examiner  at  his  own 
expense.' 

The  costs  of  and  occasioned  by  the  demurrer,  or  objection,  are  Cj,gtg_ 
in  the  discretion  of  the  Court ;  *  and  will  be  disposed  of  at  the 
hearing  of  the  demurrer  or  motion  :  the  general  rule  being,  that 
they  follow  the  result.'  • 


Section'  XVI.  —  Publication. 


Publication,  in  a  legal  sense,  is  the  open  showing  of  depositions,  -wiiat. 
and  giving  copies  of  them  to  the  parties,  by  the  clerks  or  Exam- 
iners in  whose  custody  they  are.' 

By  the  Orders  of  the  Court  the  depositions  of  witnesses  are  not 
to  be  disclosed  by  any  of  the  persons  before  whom  they  were  taken 
or  by  their  clerks,  but  are  to  be  closely  kept,  if  taken  in  town,  by 
the  Examiners  at  their  office  ;  if  by  commissioners  in  the  country, 
by  the  sworn  clerk  to  whom  the  commission,  after  its  execution, 
was  delivered,  until  publication  passes. 

We  have  seen  that  now,  under  the  Orders  of  May,  1845,  publi- 
cation is  to  pass  without  rule  or  order  on  the  expiration  of  two 
months  after  the  filing  of  the  replication,  unless  such  time  expires 
in  the  long  vacation  or  is  enlarged  by  order.'    And  that  if  the 

1  Re  Aston,  27  Beav.  474;  6  Jur.  N.  S. 
615;  4  De  G.  &  J.  320;  5  Jur.  N.  S.  779; 
Marriott  «.  Anchor  Reversionary  Compa- 
ny (Limited),  3  Giff.  304;  8  Jur.  N.  S. 
51.  As  to  service,  where  the  witness  is 
a  solicitor  claiming  privilege  for  his  client, 
see  ibid. ;  ante,  p.  944.  For  form  of  notice, 
see  Vol.  III. 

2  Marriott  e.  Anchor  Reversionary  Com- 
pany (Limited),  libi  sup. 

3  Re  Aston,  vhi  sup. 
^  15  &  16  Vic.  c.  86,  §  33;   and  see 

Sawyer  o.  Birchmore,  3  M.  &  K.  572; 
Larigley  v.  Fisher,  5  Beav.  443;  7  Jur. 
164;  14  L.J.N,  d.  Ch.  302,  L.  C. 

6  Wright  o.  Wilkin,  4  Jur.  N.  S.  527, 
V  C.  K. ;  Lee  v.  Hammerton,  12  W.  E. 
975,  V.  C.  K. 

6  Prao.  Reg.  353. 

7  11th  Ord.  May,  1845.  In  Massachu- 
setts, the  opening  and  filing,  in  the  Clerk's 
office,  a  deposition  taken  in  a  suit  in  Chan- 

VOL.  t  6" 


At  what  time, 
under  Order 
of  May,  1845. 


eery,  is  equivalent  to  a  publication  in  the 
English  practice.  A  particular  rule  for 
publication  is  not  necessary.  Charles 
River  Bridge  «.  Warren  Bridge,  7  Pick. 
344.  In  Maryland,  there  is  no  publication 
of  depositions,  but  all  objections  are  open, 
and  may  be  taken  at  the  hearing.  Strike's 
Case,  1  Bland,  96.  By  Rule  69  of  the 
Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  it  is  provided  that  "  imme- 
diately upon  the  return  of  the  commissions 
and  depositions  containing  the  testimony, ' 
into  the  Clerk's  office,  publication  thereof 
may  be  ordered  in  the  Clerk's  office  by 
any  Judge  of  the  Court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged,  as  he 
may  deem  reasonable  under  all  the  cir- 
cumstances. But  by  consent  of  the  parties, 
publication  of  the  testimony  may  at  any 
time  pass  in  the  Clerk's  office,  such  con- 
sent being  in  writing,  and  a  copy  thereof 
entered  in  the  order  book,  or  indorsed 
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Applications 
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when  made. 


two  months  after  the  filing  of  the  replication  expire  in  the  long 
vacation,  publication  is  to  pass  on  the  second  day  of  the  ensuing 
Michaelmas  Term,  unless  the  time  is  enlarged  by  order.'  And 
that,  "  if  the  time  is  enlarged  by  order,  publication  is  to  pass  with- 
out rule  or  order,  on  the  expiration  of  the  enlarged  time,  unless 
the  enlarged  time  expires  in  the  long  vacation,  in  which  case  pub- 
lication is  to  pass  without  rule  or  order  on  the  second  day  of  the 
ensuing  Michaelmas  Term,  unless  the  time  is  further  enlarged  by 
order."  ^ 

As  these  Orders  fix  precisely  the  time  at  which  publication  is  in 
all  cases  hereafter  to  pass,  it  will  not  be  necessary  to  enter  at 
length  into  the  details  of  the  practice  by  which  the  time  of  publi- 
cation has  hitherto  been  determined. 

It  is  desirable,  however,  to  state  that  before  these  Orders  came 
into  operation  publication  passed  either  by  consent  or  rule. 

A  rule  to  pass  publication  was  in  the  nature  of  an  order  of  the 
Court,  directing  that  publication  should  pass  unless  cause  was 
shown  by  the  other  side.  Before  a  rule  to  pass  publication  could 
be  entered,  it  was  necessary,  in  most  cases,  that  there  should  have 
been  a  previous  order  or  rule,  called  a  rule  to  produce  witnesses. 
This  rule,  which  was  in  fact,  a  notice  given  by  one  side  to  the  other 
to  proceed  with  the  examination  of  his  witnesses,  was  sometimes 
called  the  orcKnary  rule. 

When  the  prescribed  period. from  the  date  of  the  rule  to  pass 
pubhcation  expired,  publication  passed  as  of  course,  unless  the 
Examiner  or  the  clerk  in  whose  custody  the  depositions  were,  had 
been  served  with  an  order  to  enlarge  publication;  or  unless  a 
commission  had  been  issued  at  the  instance  of  a  defendant, 
under  the  provisions  of  the  17th  Order,  for  the  examination  of 
witnesses  in  the  country,  the  time  allowed  for  the  return  of  which 
had  not  expired,  in  which  case  publication  was  directed  by  the 
17th  Order,  to  stand  enlarged  until  the  commission  was  re- 
turnable. 

The  recent  Orders  of  May,  1845,  do  not  appear  to  have  made 
any  alteration  in  the  practice  according  to  which  applications  of 
this  kiad  are  hereafter  to  be  made;  but  care  must  be  taken  in 
ftiture  in  every  case,  that  the  application  to  enlarge  publication 
be  made  before  the  expiratipn  of  two  months  from  the  filing  of  the 


upon  the  deposition  or  testimony."  A 
commission  may  be  opened  by  a  Judge  in 
vacation  in  New  Jersey.  Den  v.  Wood,  6 
Balst.  62.  It  is  a  fatal  objection  to  a  dep- 
osition taken  under  the  Judiciary  Act  of 
1798,  c.  20,  §  30,  that  it  was  opened  out 
of  Court.  Beale  ».  Thompson,  8  Cranch, 
70.  A  deposition  opened  by  mistake  out 
of  Court,  may  be  received  and  filed  in 
Maine  on  affidavit  of  the  fact.     Law  v. 


Law,  i  Greenl.  167.  In  Massachusetts,  a 
deposition  taken  under  a  commission,  so 
.  opened,  may  be  used  in  the  discretion  of 
the  Court,  notwithstanding  the  rule,  that 
"  all  depositions  shall  be  opened  and  filed 
with  the  Clerk."  Uurrell  «.  Andrews,  16 
Pick.  661;  Gofifi).  Goff,  1  Pick.  475. 

1  112th  Ord.  May,  1845. 

2  113th  Ord.  May,  1845;  Moody  v. 
Payne,  3  John.  Oh.  294. 
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replication.!    If  this  period  has  expired,  it  would  appear,  from  the  C.XXII.  §  16. 

old  practice,  that  the  Master  has  no  longer  jurisdiction  to  allow  " y ' 

any  further  examination  of  witnesses,  as  any  subsequent  applica- 
tion, although,  in  form,  one  to  enlarge  publication,  is  in  effect  one 
for  leave  to  examine  witnesses  notwithstanding  publication  has 
passed.^ 

It  has  before  been  stated,  that  the  Master  has  no  jurisdiction  whenappii- 
to  allow  of  the  further  examination  of  witnesses  after  the  period  ^^ion  made 
has  arrived  at  which  publication,  according  to  the  general  Order,  Ucationhas 


The  Orders  of  May,  1845,  have  now,  as  we  have  seen,  changed 
the  manner  in  which  pubhcation  passes,  and  it  remains  to  be  seen 
whether  hereafter  any  terms  or*conditions  will  be  annexed  to  the 
order  to  enlarge  publication. 

Hitherto  in  most  cases  publication  would  have  been  enlarged, 
and  a  party  have  had  an  opportunity  given  him  of  examining  wit- 
nesses, even  though  publication  had  been  enlarged  by  a  precedent 
order,  if  any  ground  for  doing  it  was  shown  and  verified  by  afii- 
davit ;  *  as  where  witnesses  resided  in  parts  of  the  kingdom  at  any 
distance  from  each  other,  or  where  the  party  applying  had  not  been 
able  to  examine  all  his  witnesses  under  a  joint  commission,  exe- 
cuted in  the  cause,  by  reason  of  some  of  the  witnesses  residing  at 
a  great  distance  from  the  party,  and  others  at  a  great  distance  from 
the  place  of  executing  the  commission ;  or  where  witnesses  have 
reftised  or  neglected  to  attend  before  the  commissioners;  or  by 
any  accident  have  not  been  examined  at  the  execution  of  the  com- 
mission.^ In  Jiarnes  v.  Abram^  publication,  though  often  enlarged 
before,  was  enlarged  again  in  order  to  enable  the  defendant  in  a 
tithe  cause  to  search  for  records  in  the  Vatican  upon  affidavit  as  to 
the  probability  of  success  there. 

Under  the  practice  before  the  Orders  of  1845  came  into  oper- 
ation, ^hen  any  of  the  parties  were  desirous  of  obtaining  a  com- 
mission returnable  at  a  period  subsequent  to  that  at  which 
publication  would  have  passed,  the  proper  course  seems  to  have 
been  first  to  apply  to  the  Master  to  enlarge  publication,  and  then 

3  In  New  Jersey,  if  either  party  caiiunt 
complete  his  testimony  within  the  pre- 
scribed period,  his  time  may  be  enlarged 
upon  motion,  on  notice  served  before  the 
expiration  of  said  time,  for  reasons  verified 
by  proof  satisfactory  to  the  Chancellor. 
Ihe  time  limited  for  taking  testimony 
shall  not  be  extended,  except  by  written 
consent,  or  by  order  of  ihe  Court,  made 
upon  notice.    Rules  66,  67. 

<  Hinde,  383 ;  Moody  v.  Leaming,  1  Mad. 
85. 

6  Hinde,  383. 

6  3  Mad.  103. 


1  To  enlarge  publication  is  to  stay  or 
postpone  the  rule  for  passing  publication, 
and  a  motion  for  that  purpose  may  be 
granted,  on  reasonable  cause  shown ;  but 
Siis  is  verj'  different  from  a  motion  to 
examine  witnesses  after  publication  has 
actually  passed  Hamersley  v.  Lambert, 
2  John.,Ch.  432  J  post,  p.  948,  note,  it  is  not 
of  course  to  enlarge  the  rule  to  pass  publi- 
cation, and  it  will  be  refused  where  there 
has  been  great  delay.  Underbill  v.  Tan 
Cortlandt,  1  John.  Ch.  500.   ' 

2  Carr  v.  Appleyard,  2  M.  &  G.  476; 
Anon,  5  Beav.  92;  Strickland  i).  Strick- 
land, 4  Beav.  146. 


Under  Orders 
of  May,  1845. 


After  one 
order  for  en- 
largement. 


When  com- 
mission 
sought  to  be  ■ 
made  return- 
able after 
ordinaij'  time 
of  pubhca,7 
tion. 
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EVIDENCE. 


Where  a 
cross-bill 
filed. 


C.XXII.§16.   an  order  might  have  been  obtained  from  the  Court  for  the  com- 

"~     Y '   mission.^    The  same  practice  appears  to  continue,  except  that  now 

the  Master  has  jurisdiction  to  hear  applications  for  additional 
commissions,  and  to  determine  questions  relating  thereto. 

"Where  a  cross-bill  has  been  filed  before  the  original  suit  has 
been  proceeded  in,  and  the  defendant  to  the  cross-suit  (who  is  the 
plaintiff  in  the  original  suit)  has  not  put  in  an  answer  to  the  cross- 
bill, the  plaintiff  in  the  cross-suit  may  have  publication  enlarged 
in  the  original  suit  till  a  fortnight  after  the  answer  to  the  cross-bill 
shall  have  come  in,  as  the  discovery  afforded  by  such  answer  may 
be  of  service  to  him  in  framing  his  interrogatories.^  Biit  we  have 
before  seen,  that  if  publication  has  been  allowed  to  pass  in  the 
original  suit,  witnesses  can  no  longer  be  examined  in  the  cross- 
cause  concerning  matters  in  issue  in  the  original  one.' 

It  seems,  however,  that  after  proceedings  have  been  taken  in  the 
original  cause,  publication  can  only  be  enlarged  where  the  defend- 
ant in  the  cross-cause  is  in  contempt,  unless  a  special  case  is  made. 
In  Cook  V.  Broomhead,*'  where  the  cross-bill  was  not  filed  till 
after  a  rule  to  pass  publication  had  been  entered  in  the  original 
suit,  and  the  defendant  in  the  cross-suit  was  not  in  contempt, 
a  motion  by  the  plaintiff  in  the  cross-suit  to  enlarge  publication, 
which  was  not  founded  upon  any  special  grounds,  was  reftised  with 
costs.* 

It  may  be  mentioned  here,  that  the  Court  of  Exchequer  has  de- 
termined, that  an  order  to  enlarge  publication  till  the  coming-in 
of  the  answer  in  a  cross-cause,  shall  not  be  granted,  unless  upon 
afiidavit  of  the  truth  of  the  facts  stated  in  the  cross-bill,  and  that 
the  answer  may  furnish  a  good  defence  to  the  original  bill."  It 
is  not  necessary,  however,  that  such  afiidavit  should  be  made 
by  the  party  himself,  but  if  made  by  his  solicitor,  it  will  be 
suflicient.' 

Sometimes,  when,  by  accident  or  surprise,  publication  passes 
before  a  party  has  examined  his  witnesses,  and  there  has  been  no 
blamable  negligence,  publication  will  be  enlarged  °  even  after  the 


In  a  cross 
cause 


After  publica- 
tion has 
passed. 


1  Maund  v.  Allies,  4  M,  &  C.  503. 
^  Creswick  v.  Creswick,  1  Atk.  291 ;  see 
also  Bamkissenseat  v.  Barker,  1  Atk.  19. 
8  Pascall  «.  Scott,  1  Ph.  110. 

4  16  Ves.  133. 

5  See  Underbill ».  Van  Cortlandt,  1  John. 
Ch.  600  J  GoverneurB.  ISlmendorf,  4  John. 
Ch.  357;  Field  v.  Schieffelin,  7  John.  Ch. 
250. 

6  Edwards  v.  Morgan,  11  Pri.  939. 

'  Lowe  V.  Firkins,  M'Lel.  10;  13  Pri. 
21,  S.  C. 

8  The  time  for  publication  will  be  en- 
larged, or  more  properly,  the  time  for 
taking  testimony  will  be  enlarged,  after 
publication  passed,  though  not  in  fact  made 


according  to  the  rules  of  the  Court,  pro- 
vided some  good  cause  is  shown  therefor 
upon  affidavit,  as  surprise,  accident,  or 
other  circumstances,  which  repel  the  pre- 
sumption of  laches.  The  affidavit  is  indis- 
Eensable  except  in  cases  of  fraud  practised 
y  the  other  party.  Wood  v.  iVlann,  2 
Sumner,  316.  In  Hamersley  v.  Lambert, 
2  John.  Ch.  432,  it  was  held,  that  after 
publication  witnesses  cannot  be  examined 
unless  under  very  special  circumstances. 
See  also  Hamersley  v.  Brown,  2  John.  Ch. 
428.  The  deposition  of  a  witness,  whose 
examination  was  not  closed  until  after 
publication  had  passed,  was  allowed  to  be 
read ;  he  having  been  cross-examined  by 
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depositions  have  been  delivered  out,  upon  affidavit  that  they  have  C.xxii.  §  16. 

not  been  read.     Such  an  order,  however,  cannot  be  made  ^  except   " y ' 

upon  application  to  the  Court  itself,^  nor  unless  some  cause  is 
shown  why  the  witness  was  not  examined  before.    And  it  is  a  rule  Upon  affi- 
of  the  Court,  that  the  party,  as  well  as  his  solicitor,  must  make  pa^*^'. 
oath  that  they  have  never  seen,  read,  nor  been  informed  of  the  tas  not  seen 
contents  of  the  depositions  taken  in  the  cause,  nor  will  they,  &c.,  tions.^^"^' 
till  publication  is  duly  passed.' 

An  instance  is  mentioned  in  the  books,  having  occurred  in  Lord  Granted  in 
Somers's  time,  in  which  the  Court  granted  an  order  to  enlarge  out  the  usual 
publication  after  it  had  actually  passed,  although  the  rule  of  the  affidavit. 
Court  above  stated  could  not  be  complied  with ;  but  in  that  case 
the  solicitor  on  the  other  side,%eing  an  artftil  man,  having  pro- 
cured copies  of  his  cUent's  depositions,  immediately  went  with 
them  to  the  adverse  solicitor,  and  showed  him  the  depositions,  and 
read  them  over  to  him ;  the  solicitor,  being  ignorant  of  the  rule, 
told  him  he  must,  notwithstanding,  have  an  opportunity  of  exam- 
ining his  witnesses,  and  soon  after  took  his  witnesses  to  the  Ex- 
aminer's office,  where  he  was  told  they  could  not  be  examined, 
because  publication  was  passed  and  the  depositions  delivered  out. 
The  solicitor,  surprised  atthis,  went  to  his  clerk  in  Court  to  know 
what  he  was  to  do,  and  told  him  the  whole  story,  which  being  laid 
before  the  Court,  it  enlarged  publication,  and  gave  the  party  an 
opportunity  to  examine  his  witnesses,  and  the  adverse  party  nar- 
rowly escaped  commitment  for  his  misconduct.* 

"Where  a  defendant  obtained  an  order  to  enlarge  publication  Publication 
upon  an  allegation  that  it  had  not  passed,  which  was  untrue,  the  an^u^jp^e^"" 
order  was  held  to  be  informal,  and  an  application,  upon  the  usual  allegation, 
affidavit,  that  publication  might  be  again  enlarged,  or  the  evidence 
taken  under  the  informal  order,  read  at  the  hearing  of  the  cause, 
was  dismissed  with  costs.' 

It  seems  that  the  Court  will  not  only  enlarge  publication,  upon  Commission 
the  proper  affidavits,  after  publication  has  actually  passed,  but  it  fuMo^tion.™ 
will,  if  a  proper  case  is  made,  even  grant  a  second  commission  to 
examine  witnesses,  upon  being  satisfied,  by    affidavit,  that  the 

the  opposite  party,  and  no  actual  abuse  294.    See  this  subject  discussed  in  Wood 

appearing;  but  such  practice  is  irregular.  v.  Mann,  2  Sumner,  316. 

Underhill  v.  Van  Cortlandt,  2  John.  Ch.  i  1  Harr.  (ed.  Newl.)  289. 

339.      The  Court,  by  extreme  rigor,   en-  2  Anon.,  5  Beav.  92 ;  Maund  v.  Allies,  4 

deavors  to  guard  against  the  abuse  of  in-  M.  &  C.  503. 

troducing  testimony  to  meet  that  which  s  Ibid. ;  but  see  Lawrell  v.  Titchborne, 

has  been  produced ;  and  accordingly  it  has  2  Cox,  289 ;  Hamersley  v.  Lambert,  2  John. 

been  held,  that  if,  after  publication  has  Ch.  432.    In  this  last  case  the  Chancellor 

passed,  the  substance  of  the    testimony  remarks,  that  "  such  an  oath  ought  not  to 

taken  on  a  material  point,  upon  which  fur-  be  much  encouraged.    It  is  partly  prnm- 

ther  testimony  is  sought,  has  been   dis-  issory,  it  may  be  difficult  to  be  strictly 

closed  to  the  party  applying,  it  is  too  late  kept,  and  is  of  dangerous  and  suspicious 

to  move  to  open  or  enlarge  the  rule  on  tendency,"  p.  433. 

affidavit.     Moody  v.  Payne,  3  John.  Ch.  <  1  Harr.  (ed.  Newl.)  289. 

5  Conethard  v.  Hasted,  3  Mad.  429. 


°^^  EVIDENCE. 

C.XXII.§17.  party  applying,  and  his  solicitor,  are  ignorant  of  the  contents  of 
the  depositions.^ 

The  order  for  enlarging  publication '  is  signed  and  entered  by 
the  Master,  and  a  copy  of  it  must  then  be  served,  not  only  upon 
the  other  side,  but  upon  the  Examiner  who  took  the  depositions, 
and  the  Clerk  of  Records  and  Writs  in  whose  custody  the  deposi- 
tions, if  taken  by  commission,  are,  on  or  before  the  day  on  which 
publication  actually  passes.^ 

This  is  necessary,  as  well  to  authorize  the  giving  out  copies  of 
the  depositions,  and  to  preclude  further  examination  after  the 
period  to  which  publication  has  been  enlarged,  as  to  authorize  the 
examination  of  iurther  witnesses.* 
Afterpublica-       It  is  a  fixed  rule  of  the  Court,  that  if  one  of  the  parties,  after 
tli°otiier fide  publication  has  passed,  obtains  an  order  to  enlarge  publication, 
may  examine  upon  the  usual  affidavit,  the  other  party  may  not  only  cross-exam- 
ine, but  may  examine  at  large,  even  though  he  has  seen  and  read 
the  former  depositions.^ 
Adjournment       Where  a  cause  has  been  set  down  for  hearing,  and  publication 
where  ^'  is  enlarged  beyond  the  day  on  which  the  same  is  set  down  to  be 

necessaiy;  heard,  the  proper  course,  if  the  cause  is  Ukely  to  come  on  before 
the  depositions  are  ready,  is  to  apply  to  the  Court  for  an  order  to 
howprocured.  adjourn  the  hearing  for  a  certain  time.  An  application  for  this 
purpose  must  be  made  to  the  Court  °  upon  motion,  of  which  notice 
has  been  duly  served,  and  the  order  made  thereon  should  be 
served,  in  the  usual  manner,  upon  the  adverse  solicitor,  before  the 
day  on  which  the  cause  is  to  be  heard,  otherwise  the  cause,  when 
called  on,  will  be  struck  out  of  the  paper.' 

Pablioation  being  passed,  the  Examiner  or  Clerk  of  Records 

and  Writs,  in  whose  custody  the  depositions  are,  is  at  liberty  to 

permit  them  to  be  examined,  and  to  deliver  copies  of  them  to  the 

parties. 

Copy  of  inter-       When  an  office  copy  of  the  depositions  taken  on  behalf  of  an 

rogatories        adverse  party  is  delivered   out,   a  copy  of  the  interrogatories 

deposition.       whereon  such  depositions  were  taken  is  always  annexed.' 


Section  XVII. —  /Suppression  of  Depositions. 


Upon  what 


The  ground  upon  which  the  Court  suppressed  depositions  has 
^oirnds""'^  been  either  that  the  interrogatories  upon  which  they  were  taken 
TriSTe'sup-     "^^^^  leading ;  or  that  the  interrogatories  and  the  depositions  taken 

pressed.  ^  Turbot  v.  ■,  8  Ves.  815;  see  also  <  Ibid. 

Dingle  v.  Eowe,   Wightw.  99;   Cutler  v.  6  Anon.,  1  Vern  253. 

Cremer,   8  Mad.  254;  but  see  Mineve  v.  6  1  Smith's  Ch.  Pr.  888. 

Kowe,  1  Dick.  18.  '  Hinde,  386, 386. 

2  24th  Ord.  1838.  8  Hinde,  395. 

«  Hinde,  381. 
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upon  them,  or  the  depositions  alone,  were  scandalous;  or  else  C.XXII.§17. 

that   some  iiTegularity  has   occurred   in   relation   to   them.^    A   ' r ' 

deposition  may  also  be  suppressed,  because  a  witness  has  disclosed 
some  matter  which  has  come  to  his  knowledge  as  solicitor  or 
attorney  for  the  party  applying." 

The  objection  that  the  interrogatories  are  leading  can  scarcely  Leading  in- 
now  be  taken,  as  the  Examiner  himself  either  puts  the  questions,  terrogatories. 
or  controls  those  by  whom  the  witnesses  are  examined. 

Formerly,  when  any  valid  objection  could  be  taken  to  the  depo- 
sitions, it  was  the  practice  to  move  for  a  reference  to  the  Master, 
and  upon  his  report  to  move  to  suppress  the  depositions.  Now 
that  the  Master's  office  is  abolished,  the  proper  course  would  be  to 
move  the  Court  at  once,  if  gj^y  objection  could  be  taken,  for  an 
order  to  suppress  the  depositions. 


Eeference 
before  Mas- 
ter. 


1  In  such  oases  the  depositions  are  sup- 
pressed prior  to  the  hearing,  and  the  wit- 
ness will  be  permitted  to  be  re-examined- 
Brown  B.  Bulkley,  1  McCarter  (N.  J.),  294, 
307,  308;  Van  Namee  v.  Groot,  40  Vt.  74, 
80;  see  1  Hoff.  Ch.  Pr.  495;  Underbill  v. 
Van  Cortlandt,  2  John.  Ch.  345;  Stabbs 
».  Burwell.  2  Hen.  &  M.  636:  Pillow  j). 
Shannon,  3  Yerger,  508 ;  Gresley  Eq.  Ev. 
(Am.  ed. )  147-154 ;  Kinggold  v.  Jones,  1 
Bland,  90;  Ferine  v-  Swame,  2  John.  Ch. 
475;  Hemphill  v.  Miller,  16  Ark.  271.  It 
is  a  fatal  defect,  if  the  general  interrogatory, 
"Do  you  know  any  thing  further,"  &c., 
does  not  appear  to  be  answered.  Richard- 
son 11.  Golden,  3  Wash.  C.  C.  109;  ante, 
p.  924,  note.  So  if  the  dejiosition  is  taken 
before  persons  not  named  in  the  commis- 
sion. BanertB.  Day,  3  Wash.  C.  C.  243.  So 
if  all  proper  interrogatories  do  not  appear 
to  have  been  answered,  on  each  side,  sub- 
stantially. Bell  V.  Davidson,  ib.  328; 
Nelson  «.  United  States,  1  Peters  C.  C. 
235.  A  deposition  was  rejected  because  a 
witness  refused  to  answer  a  proper  ques- 
tion; also  because  it  was  in  the  hand- 
writing of  the  plaintiff's  attorney.  Mosely 
V.  Mosely,  Cam.  &  Nor.  622.  Depositions 
taken  without  notice  will  be  rejected. 
Honore  v.  Colmesnil,  1  J.  J.  Marsh.  525. 
So  a  deposition  taken  after  argument  of 
the  cause,  without  special  order,  will  be 
suppressed.  Dangerfield  v.  Claiborne,  4 
Hen.  &  M.  397.  Evidence  of  a  tact  not  in 
issue,  may,  upon  motion,  before  the  hear- 
ing, be  suppressed,  or  it  may  be  rejected 
at  the  hearing.  Trumbull  e.  Gibbons, 
Halst.  Dig.  174:  see  Butman  v.  Ritchie,  6 
Paige.  390.  According  to  the  practice 
pursued  in  New  York  by  Chancellor  Kent, 
motions  to  suppress  depositions,  although 
permitted  to  be  made  before  the  hearing, 
usually  resulted  unless  the  point  was  very 
clear,  "in  permitting  the  evidence  to  stand 
<fe  bene  esse,  and  reserving  the  question. 
1  Hoff.  Ch.  Pr.  495.  It  is  not  in  accord- 
ance with  the  practice  of  the  Court  to 
suppress  testimony  as  incompetent,  before 
the  hearing.    Williamson  v.  More,  1  Barb. 


S.  C.  229;  Brown  v.  Bulkley,  1  McCarter 
(N.  J.),  307.  " The  question,  whether  the 
deposition  shall  be  suppressed,"  it  was  re- 
marked by  the  Chancellor,  in  Underbill  v. 
Van  Cortlandt,  2  John.  Ch.  345,  "is  a 
matter  of  discretion;  and  in  Hammond's 
Case,  Dickens,  60,  and  in  Debrox's  Case, 
cited  in  1  P.  Wms.  414,  the  deposition  of 
a  witness  examined  after  publication  was 
admitted  in  the  one  case,  -  because  the 
opposite  party  had  cross-examined;  and  in 
the  other,  because  the  testimony  would 
otherwise  have  been  lost  for  ever."  A 
deposition  having  been  taken  after  a  cause 
was  set  down  for  hearing  in  the  Superior 
Court  of  Chancery,  and  no  objection  hav- 
ing been  made  in  that  Court,  the  Court  of 
Appeals  will  presume  that  good  cause  was 
shown  for  admitting  it.  Stubbs  v.  Bur- 
wel],  2  Hen.  &  M.  538 ;  Pillow  i).  Shannon, 
3  Yerger,  508.  Exceptions  to  the  reading 
of  depositions  taken  by  virtue  of  commis- 
sions, issued  after  the  cause  in  which  they 
may  be  required  is  set  down  for  hearing, 
may  be  made  at  any  time  before  the  cause 
is  gone  into,  when  called;  after  which 
such  exceptions  would  come  too  late. 
Foster  v.  Sutton,  4  Hen.  &  M.  401 ;  see 
further  as  to  irregularities  in  taking,  &c., 
depositions,  and  when  they  will  or  will 
not  cause  their  rejection,  Gresley  Eq.  Ev. 
(Am.  ed.)  147-154;  Cravens  v.  Harrison, 
3  Litt.  92;  Clarke  i).  Tinsley,  4  Rand.  250  j 
Stubbs  1).  Burwell,  2  Hen.  &  M.  636; 
Ringgold*.  Jones,  1  Bland,  90:  Perine  v. 
Swaine,  2  John.  Ch.  475;  Underbill  v. 
Van  Cortlandt,  2  John.  Ch.  345.  A  partjr 
is  too  late  to  move  to  suppress  a  deposi- 
tion for  irregularity  after  having  exhibited 
articles  to  discredit  the  witness.  Malone 
V.  Morris,  2  Moll.  324.  The  suppression  of 
depositions  is  a  matterof  discretion.  Brown 
•v.  Bulkley,  1  McCarter  (N.  J.),  294,  308; 
Underbill  v.  Van  Cortlandt,  2  John.  Ch. 
345. 

2  Sandford  »  Remington,  2  Ves.  J.  189 ; 
Bernard  v.  Papiueau,  3  De  G-  &  Sm.  498 ; 
Attorney-General  v.  Dew,  3  De  G.  &  Sm. 
493. 
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C.XXII.§18. 
■ , 


Section  XVIII.  —  He-eosamination  of  Witnesses. 


In  what  cases 
permitted. 


Where  depo- 
sitions have 
been  sup- 
pressed for 
'  irregularity. 


Because  in- 
terrogatories 
leading; 


or  where 
some  impor- 
tant &ct  has 
been  omitted 
in  the  orig- 
inal deposi- 
tions. 


The  Court  is  always  desirous  that  the  examination  of  witnesses 
should  be  completed,  as  much  as  possible,  wno  actic,  and  that, 
whenever  it  can  be  accomplished,  no  opportunity  should  be  af- 
forded, after  a  witness  has  once  signed  his  deposition,^  and  "  turned 
his  back  upon  the  Examiner,"  ^  of  tampering  with  him,  and  in- 
ducing him  to  retract  or  contradict  or  explain  away  what  he  has 
stated  in  his  first  examination  upon  a  second ;  but,  notwithstand- 
ing this  unwillingness  to  allow  a  second  examination  of  the  same 
witness,  there  are  cases  in  which,  if  justice  requires  that  a  second 
examination  of  the  same  witnesses  should  take  place,  an  order 
will  be  made  to  permit  it.° 

Thus,  where  the  whole  depositions  of  the  witnesses  in  a  cause 
are  suppressed,  on  account  of  some  irregularity  in  the  conduct  of 
the  cause,  or  in  the  examination  of  the  witnesses,  the  Court  will, 
when  it  is  satisfied  that  the  irregularity  has  been  accidental  and 
unintentional,'  direct  the  witnesses  to  be  re-examined  and  cross- 
examined  upon  the  original  interrogatories.* 

The  cases,  however,  in  which  the  Court  will  permit  the  re-ex- 
amination of  the  same  witnesses  after  publication,  are  not  confined 
to  those  in  which  the  original  depositions  have  been  suppressed 
for  irregularity ;  it  has,  as  we  have  seen,  permitted  it  to  be  done 
in  a  special  case,  where  the  depositions  had  been  suppressed, 
because  the  interrogatories  upon  which  they  were  taken  were 
leading.^ 

But,  even  where  the  original  depositions  have  not  been  sup- 
pressed, the  Court  has  fi'equently  made  an  order,  after  publication, 
for  the  re-examination  of  witnesses,  for  the  purpose  of  proving 


1  Beames's  Ord.  74. 

2  Lord  Abergayenny  v.  Powell,  1  Mer. 
130. 

8  The  re-examination  of  a  witness  in 
Chancery  rests  in  discretion,  and  though 
granted  under  peculiar  circumstances,  is 
against  the  ordinary  practice  of  that  Court. 
Beach  v.  Fulton  Bank,  3  Wend.  673; 
Phillips  V.  Thompson,  1  John.  Ch.  140.  A 
witness,  examined  while  incompetent  by 
reason  of  interest,  may  be  re-examined 
after  his  competency  is  restored.  Haddix 
V.  Haddix,  B  Litt.  202.  But  a  party  will 
not  be  allowed  to  re-examine  a  witness 
whose  memory  has  been  reireshed  since 
his  examination  closed,  except  as  to  docu- 
mentary evidence.  Noel  v.  Fitzgerald,  1 
Hogan,  185 ;  see  B^me  v.  Frese,  1  Moll. 
396.  Nor  can  a  witness,  after  a  hearing 
and  final  decree  in  a  cause,  be  re-examined 
to  explain  or  correct  his  testimony  taken 


on  his  examination  in  chief,  and  re^d  at 
the  hearing,  unless  under  very  special  cir- 
cumstances. Gray  v,  Murray,  4  John.  Ch. 
412;  Hallock  v.  Smith,  4  John.  Ch.  649; 
Steny  v.  Arden,  1  ib.  62 ;  Newman  v.  Ken- 
dall, 2  A.  K.  Marsh.  236. 

*  Fresh  interrogatories  and  re-examina- 
tion have  been  permitted  after  publication, 
where  depositions  have  been  suppressed 
from  the  interrogatories  being  leading,  or 
for  irregularity,  or  where  it  has  been  dis- 
covered that  a  proper  release  has  not  been 
given,  to  make  a  witness  competent.  Wood 
V.  Mann,  2  Sumner,  316;  see  Healey  v. 
Jagger,  8  Sim.  494 ;  Chameau,  6  Beav.  419 ; 
Shaw  V.  Lindsey,  15  Ves.  380  ;  Attorney- 
General  V.  Nethercote,  9  Sim.  311. 

5  See  Spence  v.  Allen,  Prec.  in  Chan. 
493 ;  1  Eq.  Ca.  Ab.  282 ;  Lord  Arundel  V. 
Pitt,  Amb.  585 ;  Hinde,  398. 
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some  fact  which  has  been  omitted  to  be  proved  upon  the  original 
deposition.  This  is  frequently  done  upon  inquires  in  the  Master's 
ofSce,  under  decrees ;  ^  and  even  before  the  cause  has  been  heard, 
the  Court  wUl  entertain  applications  for  the  purpose  of  allowing 
fresh  inteiTogatories  to  be  administered  to  witnesses  who  have  been 
already  examined  in  the  cause.^ 

In  a  case  before  Lord  Erakine/  an  order  was  made,  on  the  appli- 
cation of  the  witness  himself,  after  publication,  for  his  re-examina- 
tion as  to  a  point,  upon  which  it  appeared,  by  his  affidavit,  he  had 
made  a  mistake.  The  order,  however,  was  confined  to  permit  his 
re- examination  as  to  that  particular  point  only,  and  it  directed 
that  the  other  side  should  have  an  opportunity  of  cross-examining 
him. 

It  is  to  be  remarked,  that  the  Court  will  not  only  entertain  an 
application  for  this  purpose,  after  publication  has  taken  place  in 
the  cause,  but  will  even  at  the  hearing,  where  the  defect  in  the 
evidence  of  a  particular  witness  has  not  been  discovered  before, 
permit  the  cause  to  stand  over,  to  enable  the  party  to  make  an 
apphcation  to  the  Court  for  permission  to  re-examine  the  witness.* 

Sometimes,  iu  cases  of  this  nature,  the  Court,  instead  of  having 
the  witness  re-examined,  will,  if  the  mistake  involves  only  a  verbal 
alteration,  permit  the  original  deposition  to  be  amended.^ 

But  before  the  Court  makes  an  order,  either  for  the  re-examina- 
tion of  a  witness,  or  for  amending  a  deposition  after  publication,  it 
wiU  examine  very  strictly  into  the  circumstances  of  the  case ;  and 
if,  upon  such  examination,  it  is  not  satisfied  that  the  error  has  been 
wholly  accidental,  or  the  effect  of  mistake  or  omission  either  on 
the  part  of  the  witness  or  of  the  Examiner,  it  will  refuse  the  ap- 
phcation.' And,  in  general,  before  making  an  order  for  the  amend- 
ing of  the  deposition,  it  will,  unless  the  case  is  very  clear,  examine 
both  the  witness  and  the  Examiner.' 

In  all  the  cases  where  a  correction  has  been  permitted  in  the 
deposition  itself,  a  direction  that  the  witness  should  reswear  his 
depositions  after  the  alteration,  has  formed  part  of  the  order. 

It  was  stated  by  Lord  Ilardwicke,  in  Bishop  v.  Church,'^  that 
the  Court  had  sometimes  directed  a  witness  to  attend  personally 
when  it  had  a  doubt ;  but  in  that  case  the  witness,  having  spoken 


C.xxn.§i8. 


On  the-  appli- 
cation of  wit- 
ness himself. 


On  applica- 
tions at  the 
hearing. 


Amendment 
of  deposi- 
tions, in  what 
cases  per- 
mitted. 
In  whit  cases 
the  Court  will 
order  the  at- 
tendance of 
the  witness 
and  Exam- 
iner. 


Depositions 
must  be 


Ee-examina- 
tion  by  the 
Court  itself. 


1  See  post,  "Proceedings  in  Master's 
office." 

2  Cox  V.  Allinghara,  Jac.  337 ;  Turner 
V.  Trelawney,  9  Sim.  453;  B^Tue  v.  Frese, 
1  Moll.  396 ;  Potts  V.  Turts,  Younge,  343 ; 
Bridge  v.  Bridge,  6  Sim.  352. 

s  Kirk  «.  Kirk,  13  Ves.  286. 

4  Cox  V.  AUingham,  Jac.  337. 

6  Kowley  ».  Ridley,  1  Cox,  281 ;  2  Dick. 
687,  S.  C;  Griells  v.  Gansell,  2  P.  Wms. 
646.  After  publication  passed  and_  the 
cause  set  down  for  hearing,  the  deposition 


of  a  witness  was  allowed  to  be  amended  on 
examination  of  the  witness  by  the  Court, 
he  being  aged  and  very  deaf,  and  a  mistake 
made  in  takiiig  down  his  testimony  by  the 
Examiner.  Denton  v.  Jackson,  1  John. 
Ch.  526. 

«  Ingram  v.  Mitchell,  5  Ves.  299. 

'  Ihd. ;  Griells  v. Gansell,  2  P. Wms.  645 ; 
Darling  v.  Stamford,  1  Dick.  368;  Pender- 
el  V.  Penderel,  Kel.  26. 

8  2  Ves.  S.  100. 
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C.XXII.§18. 

' 1 ' 


Order  not  in 

feneral  made 
efore  publi- 
cation. 


Before  publi- 
cation, pei> 
mitted  in 
Examiner's 
ofSce. 


But  not  after 
witness  has 
concluded 
his  examina- 
tion 


unless  ]}y 
order: 


upon  affidavit 
that  he  has 
not  commu- 
nicated the 
effect  of  his 
cross-exam- 
ination ; 


but  he  may 
be  examined 
}>y  the  oppo- 
site party, 

either  before 
the  Exam- 
iner; 


or  before  a 
commis- 
sioner; 


SO  generally  in  his  depositions  as  to  leave  a  doubt  in  his  mind  upon 
a  particular  point,  he  refused  to  proceed  in  the  cause  till  the  wit- 
ness had  been  examined  upon  interrogatories  before  the  Master. 

An  order  to  re-examine  a  witness,  for  the  purpose  of  supplying 
a  defect  in  his  former  examination,  will  not,  in  general,  be  made 
before  publication  has  passed  in  the  cause ;  the  reason  of  which  is 
the  difficulty  the  Court,  without  seeing  the  depositions,  would  have 
in  coming  to  a  correct  conclusion  as  to  the  propriety  of  granting 
or  refusing  the  application.^ 

The  reader  is  reminded  here,  that  where  the  examination  of  a 
witness  is  before  an  Examiner,  either  party  may,  up  to  the  period 
of  publication,  exhibit  new  interrogatories  for  the  further  exami- 
nation of  the  same  or  of  other  witnesses  there,  without  an  order  to 
warrant  it ;  but  that  when  a  commission  is  taken  out,  the  practice 
has  hitherto  been  different.^  It  is,  however,  to  be  here  observed, 
that  the  power  of  exhibiting  additional  interrogatories  for  the 
further  examination  of  a  witri^ess  already  examined  before  the  Ex- 
aminer is  confined  to  the  period  of  a  witness  being  under  examina^ 
tion.  If  the  examination  of  the  witness  has  been  closed,  and  he 
has  perfected  and  signed  his  deposition  (although  he  may  be  per- 
mitted to  perfect  his  deposition  in  some  cixcumstances  of  time  or 
the  like,  or  by  correcting  a  sum  upon  view  of  any  deed,  book,  or 
writing,  to  be  shown  to  the  Examiner),'  he  cannot  be  again  exam- 
ined on  behalf  of  the  party  producing  him  without  an  order  of  the 
Court;  and  it  seems  that  such  order  cannot  be  obtained,  unless 
upon  affidavit  that  the  witness,  if  he  has  been  cross-examined,  has 
not  communicated  the  efiect  of  his  cross-examination  to  the  party 
examining  in  chief.*  Nor  will  such  an  order  be  made,  at  least  be- 
fore publication,  for  the  purpose  of  permitting  a  witness  to  alter 
or  explain  what  he  has  stated  upon  his  first  examination,  although 
he  may  be  re-examined  as  to  different  matter.^ 

But  although  a  witness,  after  he  has  closed  his  examination,  can- 
not be  re-examineii,  on  behalf  of  the  party  producing  him,  without 
an  order,  he  may,  if  he  has  been  examined  before  the  Examiner, 
be  examined  again  by  the  adverse  party  without  an  order.°  He  is, 
in  fact,  in  such  case,  a  new  witness  for  the  other  party  proposing 
to  re-examine  him,  and  may  not  only  be  examined  by  such  party, 
but  may  be  cross-examined  by  the  party  originally  producing  him. 
The  same  rule  will  also  apply  to  examinations  under  a  commission, 
where  a  witness  who  has  been  examined  by  one  party  may  after- 


i  Lord  Abergavenny  v.  Powell,  1  Mer. 
131 ;  Batt ».  Birch,  5  Madr.  68  ;  Asbee  v. 
Shipley,  ii.  467;  Randall  v.  Richford,  1 
Cha.  Ca.  25 ;  but  see  Kirk  v.  Kirk,  13  Ves. 
280;  Stanney«.  Walmsley,  1  M.&C.  361. 


2  Ante,  pp.  924,  925 ;  see  also  Andrews 
V.  Brown,  1  Eq.  Ca.  Ab.  929. 
8  Ante,  p.  929. 

*  Cockerell  v.  Cholmeley,  3  Sim.  318. 
5  Turner  v.  Trelawney,  9  Sim.  453. 
0  Vaughan  v.  Worrall,  2.Mad.  322. 


re-examina- 
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wards  be  examined  by  tie  other  party,  in  chief,  as  his  witness,  with-  C.xxii/§19. 

out  an  order,  provided  such  examination  be  upon  interrogatories   ' y 

which  have  been  produced  before  the  commissioners  were  sworn. 
When  it  is  necessary  to  examine  him  upon  fresh  interrogatories, 
an  order  to  that  effect  must,  as  we  have  seen,  be  first  obtained.^ 
Thus,  where  a  motion  was  made  on  the  part  of  the  defendant,  that  unless  new 
he  might  be  at  liberty  to  exhibit  fresh  interrogatories  for  the  ex-  ™t?n-oga- 

,,___,,  iOri6S  SLTQ 

ammation  oi  the  plaintiff  s  witnesses  in  the  suit,  on  the  ground  necessary. 
that,  after  the  witnesses  had  been  examined,  it  was  discovered  that 
they  were  interested,  Sir  Thomas  Plumer  V.  C.  made  the  order,^ 
which  was  afterwards  confirmed  on  appeal.' 

It  is  to  be  observed,  also,  that  in  the  above  case,  a  new  commis-  Witness 
sion  was  necessary  for  the  purpose  of  taking  the  examination  of  Sre'com- 
the  witnesses  to  the  interrogatory.     But  even  if  no  new  commis-  missioner 
sion  had  been  required,  it  would  have  been  necessary  to  have  ob-  examtaied 
tained  an  order  for  the  exhibition  of  the  interrogatory  before  the  tefore  Exam- 
Examiner  ;  for,  as  we  have  seen  before,  the  rule  of  the  Court  is,  order, 
that  if  a  witness  has  been  examined  by  commissioners  in  the 
country,  he  cannot  be  examined  again  before  the  Examiner,  with- 
out a  special  order.^ 

It  is  to  be  mentioned  here,  that  where  the  Court  makes  an  order  Order  for 
for  permitting  the  re-examination  of  witnesses,  it  is  always  coupled 
with  a  direction  that  the  other  side  shall  have  liberty  to  cross-ex- 
amine them,^  and  that  the  proceedings  upon  such  re-examination 
are  subject  to  the  same  rules  as  those  upon  ordinary  examination. 
In  bridge  v.  Bridge^  however,  the  V.  C.  of  England,  upon  making 
an  order  for  re-examination  of  a  witness  to  part  of  an  interroga^ 
tory  (his  deposition  as  to  which  the  Examiner  had  omitted  to  take 
down),  made  it  part  of  the  order,  "that  publication  should  pass 
immediately  after  the  examination  or  cross-examination  (if  any) 
should  be  concluded,  and  that  the  cause  should  be  adjourned,  with 
liberty  to  the  plaintiff  to  apply  to  have  it  restored  to  the  paper 
when  publication  should  have  passed." 


Section  XIX. — Examination  of  Witnesses  after  Publication. 

After  the  depositions  of  witnesses  have  been  published  and  read  Must  be  by 
by  the  parties,  a  new  witness  cannot  be  examined  without  an  special  order; 
order  of  the  Court,  which  will  not  be  granted  unless  warranted  by 

1  Ante,  pp.  924,  925.  ^  See  order  in  Cox  v.  Allingham,  Jao. 

2  Vaushan  jj.  Worrall,  vM  supra.-  346;   St^nney  i>.  Walmsley,  1  M.  &  C. 
s  2   Swanst.   395;   and  see  Selway  v.       361. 

Chappell,  12  Sim.  1052.  «  6  Sim.  352. 

*  See  Pearson  v.  Rowland,  3  Swanst. 
266,  n 
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C.xxn.  §  19.  special  circumstances,^  except  for  the  purpose  of  providing  an  ex- 
'       Y  Mbit  viva  voce  at  the  hearing,  in  which  Sase,  as  we  have  seen,  an 

merT  ^to^       order  for  the  examination  of  the  witness  may  be  obtained  on  motion 
prove  exhibit  or  petition  of  course.'* 

wmwce.  ^jj  order  for  the  examination  of  a  fresh  witness  after  publica- 

without  difl-  tion,  except  it  be  for  the  purpose  of  discrediting  a  witness  already 
«»l<75  examined,  is  not  obtained  without  great  difficulty.'    Oases,  how- 

ever, do  frequently  occur,  in  which  the  Courts  will  allow  the  exam- 
ination of  witnesses'  after  the  depositions  have  been  seen ;  and  even 
at  the  hearing  of  the  cause,  leave  has  been  given  to  the  parties  to 
examine  witnesses  to  facts  which  have  been  omitted  to  be  proved 
in  the  ordinary  course.  This,  as  we  have  seen,  has  been  frequent- 
ly done  in  the  case  of  wills  disposing  of  real  estates,^  but  the  prac- 
tice is  not  confined  to  those  cases,  and  other  cases  have  already 
been  mentioned  in  which  the  Court  has  permitted  such  examina- 
tions as  to  different  points,  either  by  order  made  at  the  hearing, 
or  upon  petition  or  motion,  supported. by  proper  affidavits.^  In 
addition  to  which  it  may  be  stated,  that  an  order  for  this  purpose 
may  be  obtained,  even  where  the  same  point  has  been  examined 
to  before.^ 

In  Newland  v.  Sorsman^  an  order  was  made  for  the  examina- 
tion of  witnesses  abroad,  upon  new  matter  stated  at  the  hearing, 
and  not  in  issue  before,  upon  terms  of  not  delaying  an  action  di- 
rected to  be  tried  at  Law ;  and  in  Qage  v.  Hunter^  leave  was 
given,  after  publication,  to  examine  a  witness  as  to  a  particular 
fact  viva  voce,  the  defendant  being  at  liberty  to  cross-examine.' 

It  is  to  be  observed,  that,  in  general,  if  leave  is  given  to  examine 
a  witness  after  publication,  and  before  hearing,  a  Master  is  some- 
times ordered  to  settle  the  interrogatories,  that  they  may  be  con- 
fined to  such  points  only  as  were  omitted  before,  and  as  are  now 
ordered  to  be  examined  unto."  This,  however,  is  not  always  done  ; 
and  when  the  object  is  merely  to  prove  an  exhibit,  and  the  inter- 
rogatory was  before  filed,  it  is  unnecessary, 
upon  refer-  Though,  by  the  orders  of  the  Court,  the  parties  are  to  make 

Master."'^      their  proof  before  publication  and  hearing  of  the  cause,  yet  after 

1  Willan  V.  Willan,  19   Ves.  590-592;  2  Anti,  p.  881;  see  Wood  «.  Mann,  2 

Hamersley  v.  Lambert,  2  John.  Ch.  482.  Sumner,  316. 

It  seems  that  new  testimony  may  be  taken  '  Willan  v.  Willan,  iM  mpra. 

after  publication,  to  facts  and  conversa^  *  Ante,  p.  868. 

tions,  occurring  after  the  original  cause  is  '  Ante,  p.  868 ;  Clarke  v.  Jennings,  1 

at  issue,  and  publication  has  passed.   The  Anst.  173 ;  Gage  v.  Hunter,  1  Dick.  49. 

Court  may,  in  the  exercise  of  a  sound  dis-  '  ColevD.  Coley,  2  Y.  &  J.  44;  Green- 

oretion,  allow  the  introduction  of  newly-  wood  v.  Parsons,  2  Sim.  229. 

discovered  evidence  of  witnesses  to  facts  '  2  Cha.  Ca.  74. 

in  issue  in  the  cause,  after  publication  and  8  i  Dick.  49. 

knowledge  of  the  former  testimony  and  '  See   Holies  v.  Can,  8   Swanst.  638, 

even  after  the  hearing.    But  it  wul  not  where  a  similar  order  appears  to  have  been 

exercise  this  discretion  to  let  in  merely  made  upon  consent, 

corroborative  testimony.    Wood  ».  Mann,  1'  1  Harr.  (ed.  Newl.)  274. 
2  Sumner,  816. 
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hearing,  if  there  be  a  reference  to  the  Master  for  stating  an  ac-  C.XXII.  §  19. 

count  or  such  like  matter,  and  he  shall  find  any  particular  point  or y ' 

circumstance  needful  to  ground  his  report  upon,  which  were  not 
fully  proved,  nor  could  be  properly  examined  to  before  the  Master, 
he  may  direct  the  parties  to  draw  interrogatories  to  such  points  or 
circumstances  only,  and  the  witnesses  are  usually  examined  before 
the  Master  upon  such  interrogatories,  if  the  witness  be  or  reside 
within  twenty  miles  of  London,  but,  if  further  ofF,  and  the  parties 
desire  it,  he  may  by  certificate,  direct  a  commission  into  the 
country.^ 

The  most  usual  cases  in  which  witnesses  are  required  to  be  To  discredit 
examined  after  publication,  are  those  in  which  their  testimony  is  a°°tli«r  wit- 
required  for  the  purpose  of  sho^ng  that  a  witness  already  exam- 
itied  is  unworthy  of  credit.''    An  examination  for  this  purpose  is 
not,  however,  a.  matter  of  course;  it  must  have  the  sanction  of  an 
order,  the  leading  step  towards  obtaining  which,  is  the  preparing  not  granted, 
or  filing  of  objections,  or  "  articles "  in  the  Examiner's  office  (if  ™l^^^  "P"'' 
the  depositions  impeached  be  taken  in  town),  or  in  the  Record  viously  filed. 
and  Writ  Clerks'  office  (where  the  depositions  have  been  taken 
by  commission).' 

These  articles  may  be  in  the  folloAving  form,  viz: — 

Articles  exhibited  by  A.  B.,  complainant  in  a  certain  cau-se,  now  depending  por^  of 
and  at  issue  in  the  High  Court  of  Chancery,  wherein  the  said  A.  B.  is  articles. 
plaintiff,  and  C.  B.  defendant ;  to  discredit  the  testimony  of  E .  F.,  G.  H., 
and  J.  K.,  three  witnesses  examined  [before  Thomas  Hall  Plumer,  Esquire, 
one  of  the  Examiners  of  the  Courf},*  on  the  part  and  behalf  of  the  said 
defendant. 

1st.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  E.  P. 
hath,  since  his  examination  in  the  said  cause,  owned  and  acknowl- 
edged that  he.  is  to  receive  or  be  paid,  and  also,  that  he  doth  ex- 
pect, a  considerable  reward,  gratuity,  recompense,  or  allowance, 
from  the  said  defendant,  in  case  the  said  defendant  recovers  in  the 
said  cause,  or  the  said  cause  be  determined  in  his  favor,  and  that 
the  said  E.  F.  is  to  gain  or  lose  by  the  event  of  the  said  canse. 

2d.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  G.  H. 

1  1  Harr.  (ed.  Newl.)  274.  Story,  812,  313;   Troup  v.   Sherwood,  3 

2  Although  the  usual  time  for  examining       John.  Ch.  568. 
as  to  the  credit  of  a  witness,  is  after  publi-  ^  Hinde,  374. 

cation,  it  seems  that  it  may  be  done  before,  *  If  the  witnesses  have  been  examined 
provided  an  order  for  that  purpose  be  ob-  by  commission,  the  following  words  are  to 
tained.  Mill  v.  Mill,  12  Ves.  406.  A  wit-  be  substituted  for  those  within  brackets : 
ness  may  be  examined  to  the  mere  credit  "  by  virtue  of  a  commission,  issued  out  of 
of  the  other  witnesses,  whose  depositions  the  said  Court,  to  X.  Y.  and  others,  direct- 
have  been  already  taken  and  published  in  ed  for  the  examination  of  witnesses  in  the 
the  cause,  but  he  will  not  be  allowed  to  be  said  cause  upon  certain  interrogatories  ex- 
examined,  to  prove  or  disprove  any  fact,  hibited  before  them,  for  that  purpose,  and 
material  to  the  merits  of  tjie  case.  Wood  which  said  witnesses  were  examined  in  the 
V.  Mann,  2  Sumner,  316;  Greslev  Eq.  Ev.  said  cause."  Hinde,  375. 
(Am.  ed.)  139-144;  Jenkins  «.Eldredge,3 
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C.XXII.§19.  and  J.  K.  are  persons  of  bad  morals,  and  of  evil  fame  and  character, 
and  that  they  are  generally  reputed  and  esteemed  so  to  be ;  and 
that  the  said  G.  H.  and  J.  K.  are  persons  who  have  no  regard  for 
the  nature  and  consequences  of  an  oath ;  and  that  they  are  persons 
whose  testimony  is  not  to  be  credited  or  believed.^ 


Use  of 
articles. 


To  giye  notice 
to  the  otlier 
party,  of  the 
ground  of 
objection. 


All  examina- 
tions as  to 
credit  with- 
out articles, 
impertinent. 


Course  of 
proceedings 
upon  articles. 


Order  for 
leave  to 
examine 
■witnesses, 
motion  for 
must  be 
special. 


The  exhibition  of  these  articles  is  rendered  necessary  by  one  of 
Lord  Clarendon's  Orders,^  which  directs,  that  the  Examiner  shall 
not  examine  any  witnesses  to  invalidate  the  credit  of  other  wit- 
nesses, but  by  special  order  of  the  Court,  which  is  sparingly  to  be 
granted,  cmd  upon  exceptions  first  put  into  writing,  and  filed  with 
the  Examiner,  without  fee,  and  notice  thereof  given  to  the  adverse 
party  or  his  clert,  together  with  a  true  copy  of  the  said  exceptions, 
at  the  charge  of  the  party  so  examining. 

The  object  for  which  these  articles  are  required,  is  to  give  notice 
to  the  party  whose  witnesses  are  to  be  objected  to,  of  the  ground  of 
the  objection,  in  order  that  he  may  be  prepared  to  meet  it.  With- 
out some  notice  of  this  description,  it  would  be  impossible  for  the 
other  party  to  cross-examine  the  witnesses  to  be  adduced,  for  the 
purpose  of  discrediting  the  character  of  his  witness ;  for  as  the 
rule  of  the  Court  is,  that  you  cannot  examine  to  any  points  not 
put  in  issue  by  the  pleadings,  and  as  the  character  of  a  witness 
could  not  by  that  means  be  put  in  issue,  it  would  be  impossible 
that  the  party  should  know,  that  the  witnesses  examined  by  his 
adversary  were  for  the  purpose  of  discrediting  his  own.  For  this 
reason,  the  Court  not  only  requires  notice  to  be  given  of  an  inten- 
tion to  discredit  a  witness,  in  the  form  of  articles  as  above  stated, 
but  it  considers  all  examinations,  as  to  the  character  of  witnesses, 
without  the  previous  exhibition  of  such  articles,  as  impertinent, 
and  will  order  them,  and  the  interrogatories  upon  which  they  are 
taken,  to  be  suppressed.^ 

The  articles  having  been  filed,  a  certificate  thereof  must  be  pro- 
cured from  the  Examiner,  or  from  the  Record  and  Writ  Clerk  with 
whom  they  are  filed,  and  an  appilication  must  be  made  to  the 
Court,  grounded  upon  the  certificate,  for  leave  to  the  party  apply- 
ing to  examine  witnesses  thereon,  and  if  necessary  for  a  commis- 
sion, to  take  their  depositions  in  the  country.^ 

Although  by  Lord  Clarendon's  Order,  above  referred  to,^  an 
order  for  leave  to  examine  witnesses  to  credit,  is  termed  a  special 
order,  it  is  usually  granted  as  a  matter  of  course ;  °  and  may  be 
obtained  either  by  motion,  or  by  petition  at  the  Rolls,  without 


1  Hinde,  876. 

2  Beames's  Ord.  187. 

8  Mill  V.  Mill,  12  Ves.  406. 


4  Hinde,  377. 

'  Beames's  Ord.  187. 

°  Russell  V.  Atkinson,  2  Dick.  632. 
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affidavit,  upon  the  certificate  of  articles  being  filed.^  It  seems,  C.XXII.§19. 
however,  that  if  made  by  motion,  it  should  be  upon  notice ;  ^  and 
that  if  the  application  is  made  after  considerable  delay,  and  the 
hearing  of  the  cause  will  thereby  be  deferred,  the  Court  will  refuse 
the  order,  or  quaUfy  it,  by  directing  that  it  shall  not  delay  the 
hearing  of  the  cause.'  There  is,  however,  no  precise  time  within 
which  the  application  must  be  made.* 

Where  a  commission  is  required,  it  has  generally  been  directed  Where  com- 
to  the  same  commissioners  as  were  named  in  the  former  commis-  "n„j°ed? 
sion,^  but  a  commission  will  not  be  directed  for  the  purpose  of  not  granted 
examining  witnesses  abroad,  for  which  purpose,  Ireland  is  con-  abroad, 
sidered  as  a  foreign  part,  unless  in  case  of  great  emergency ;  and 
where  it  is  sworn,  that  no  persomin  England  can  prove  any  thing 
as  to  the  witness's  credit.^    If  a  party,  who  has  obtained  a  com-  Must  be  exe- 
mission  to  examine  a  witness  to  credit,  delays  the  execution  of  it  ^ear^e^*^""^^ 
till  after  the  decree,  he  vsdll  be  made  to  pay  the  costs.'    The 
method  of  proceeding  under  an  order  of  this  nature,  whether  be- 
fore the  Examiner  or  under  a  commission,  is  precisely  similar  to 
that  pointed  out  in  ordinary  cases. 

The  order  usually  directs,  that  the  party  applying  be  at  liberty  Nature  of 
to  examine  witnesses,  "  as  to  credit,  and  as  to  such  particular  facts  pfi^t^ed.™ 
only  as  are  not  material  to  what  is  in  issue  in  the  cause ; "  ^  and 
under  it  the  party  is  at  liberty  to  examine  witnesses,  not  only  to 
the  general  character  of  the  witness  whose  credit  is  impeached, 
but  also  for  the  purpose  of  contradicting  particular  facts  sworn  to 
by  the  witness,  provided  such  facts  are  not  material  to  the  issue 
in  the  cause,'  as  in  Purcell  v.  M'' Namara^"  where  the  matter  to  be 
examined  to  was,  whether  the  witness  had  not  been  a  woollen- 
draper  and  insolvent,  which,  upon  his  cross-examination,  he  had 
denied ;  or  in  Chivers  v.  Bcux^^  where  the  articles  charged,  that 
though  the  witness,  in  her  deposition  for  the  plaintiif,  had  deposed 
that  she  lived  with  him  as  his  milkmaid  in  1775,  she  did  not  live 
with  him  in  that  or  any  other  capacity  till  1786,  and  that  she  had 
confessed  to  that  effect,  and  that  she  had  been  prevailed  upon  so 
to  depose  at  the  instigation  of  the  plaintiff's  tithing-man,  who  was 
another  witness  for  the  plaintiff,  and  for  a  reward.    In  Ambrosio 

1  Hinde,  377 ;  Watmore  v.  Dickson,  2  V.       taken  after  publication  and  before  hearing, 
&  B.  267.  but  the  interrogatories  must  be  so  shaped, 

2  jlfid,  as  to  prevent  the  party,  under  color  of  an 

s  White  V.  Fussell,  19  Ves.  127.  examination  as  to  credit,  from  procuring     ' 

*  Piggott  V.  Croxhall,  1  S.  &  S.  467.  testimony  to  overcome  that  already  taken 

6  Wood  V.  Hammertou,  9  Ves.  145.  and  published  in  the  cause.    Gass  v.  Stin- 

6  Callaehan  v.  Kochfort,  3  Atk.  643.  son,  2  Sumner,  605 ;    Wood  v.  Mann,  2 

7  White  V.  Fuasell,  1  V.  &  B.  151.  Sumner,  316;  Troup  v.  Sherwood,  3  John. 

8  Purcell  V.  M'Namara,    8  Ves.   324  ;  Ch.  558. 
Wood  V.  Hammertou,  9  Ves.  145;  Piggott  l»   OTi  supra. 

a.  Croxhall,  1  S.  &  S.  467.  "  Soacc;  cited  8  Ves.  324. 

9  This  proceeding  may,  ordinarily,  be 
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C.xxn.§i9.  V.  Francia^  the  articles  charged  that  one  of  the  witnesses  who 
had  been  examined  for  a  defendant,  to  nine  out  of  seventeen  inter- 
rogatories, by  the  description  of  Mary  White,  widow,  was  the  wife 
of  the  defendant,  and  known  to  be  such  at  the  time  of  the  exam- 
ination, suggested  that  if  she  was  not  his  wife,  she  lived  with  him, 
and  an  improper  intimacy  subsisted  between  them,  and  the  order 
was  that  the  plaintiff  should  be  at  liberty  to  examine  to  that  fact, 
and  also  to  the  competence  and  credit  of  the  witness. 

It  seems,  also,  that  witnesses  may  be  examined  to  discredit  other 
witnesses,  by  proviag  that  previously  to  their  examination,  they 
had  made  declarations  contrary  to  their  depositions.^ 

But,  although  the  order  permits  the  examination  of  witnesses  to 
particular  facts  as  well  as  to  general  credit,  for  the  purpose  of  con- 
tradicting a  witness  previously  examined,  such  facts  must  be 
strictly  confined  to  those  not  in  issue  in  the  cause ; "  and  you  can 
only,  in  examining  as  to  the  credit  of  the  witness,  put  general  ques- 
tions, as  "whether  you  would  beUeve  the  witness  upon  his  oath."* 
It  is  not  competent,  even  at  Law,  to  ask  the  ground  of  that  opinion, 
but  only  the  general  question  is  permitted.^  The  regular  mode  of 
examining  into  general  character,  is  to  inquire  of  the  witnesses 
whether  they  have  the  means  of  knowing  the  former  witness's 
general  character,  and  whether  upon  such  knowledge  they  would 
believe  him  upon  his  oath.° 

It  is  to  be  noticed,  that  although  articles  may  be  exhibited  as  to 
the  oHdit  of  witnesses  after  publication,  they  are  never  allowed 
as  to  their  competency,  because  it  is  said  .this  might  have  been 
examined  to  and  inquired  into  upon  the  examination ; ''  and  it  is 
for  this  purpose  that  a  notice  of  the  witness's  name  and  place  of 
abode  is  left  with  the  solicitor  of  the  opposite  party  before  exam- 


Where  to  par- 
ticular fact,  it 
must  be  con- 
fined to  facts 
not  in  issue. 


Articles  never 
allowed  as  to 
competency. 


1  6tli  of  August,  1746;  cited  ibid. 

2  Piggott  V.  Croxhall,  4  S.  &  S.  477. 

8  Anon.,  3  V.  &  B.  94;  see  Troup  V. 
Sherwood,  3  Johu.  CIi.  668,  and  next  note 
above;  Jenkins  «.  Eldredge,  3  Story  C.  C. 
312,  313;  Wood  v.  Mann,  2  Sumner,  316. 

^  Anon.,  3  V.  &  B.  94.  Upon  such  ex- 
amination, the  rule  of  evidence,  as  to  im- 
peaching the  credit  of  witnesses,  is  the 
same  in  Equity  as  at  Law.  The  inquiry 
must  be  general  as  to  the  general  character 
of  the  witness  for  veracity.  Troup  v.  Sher- 
wood, 3  John.  Ch.  568.  The  practice  in 
reference  tu  the  extent  of  inquiry  that  may 
be  made  respecting  the  character  of  the 
witness  to  impeach  his  credit,  and  the 
questions  that  may  be  put,  is  not  uniform 
in  the  American  States.  See  1  Greenl. 
Ev.  §  461;  Anon.,  1  Hill  (S.  C),  261,  258, 
259;  Hume  v.  Scott,  3  A.  K.  JMarsh.  261, 
262;  State  V.  Boswell,  2  Dev.  Law,  209, 
210;  l-eople®.  Mather,  4- Wend.  267,  268; 
Phillips  V.  Kingfield,  19  Maine,  375 ;  Gass 
V.  Stinson,  2  Sumner,  610;  Wike  ».  Lighti 


ner,  11  Serg.  &  E.  198;  1  Phil.  Ev.  (Oow- 
en  &  Hill's  ed.  1839)  291-293,  notes  (530) 
(631);  2  id.  (Cowen  &  Hill's  notes)  p.  763- 
770. 

6  Carlos  V.  Brook,  10  Ves.  49,  60. 

8  Phil.  &  Amos,  925.  The  regular  mode 
of  examining  into  the  general  reputation 
is  to  inquire  of  the  witness,  whether  he 
knows  the  general  reputation  of  the  person 
in  question,  among  his  neighbors ;  and  what 
thai  reputation  is,  whether  it  is  good  or 
whether  it  is  bad.  In  the  English  Courts 
the  course  is  further  to  inquire,  whether 
from  such  knowledge,  the  witness  would  be- 
lieve that  person  upon  his  oath.  In  the 
American  Courts  the  same  course  has  been 
pursued ;  but  its  propriety  has  been  ques- 
tioned, and  perhaps  the  weight  of  authority 
is  now  against  permitting  the  witness  to 
testify  to  his  own  opinion.  1  Greenl.  Ev. 
§  461;  Gass  V.  Stinson,  2  Sumner,  610; 
Kimmel «.  Kimmel,  3  Serg.  &  E.  837, 838; 
Phillips  V.  Kingfield,  19  Maine,  3Y5. 

'  Callaghan  ii.  Eochfort,  3  Atk.  643. 
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ination;  and  that,  under  the  old  practice,  the  witness  himself  was  C.XXII.  §19. 
produced.^  ' r ' 

Interrogatories  adapted  to  the  inquiry  intended,  must  be  drawn  Formofinter- 
and  filed  in  the  same  manner  as  upon  examination  in  chief,  and  ™satones. 
the  witnesses  examined  thereon,  either  by  commission  or  at  the 
Examiner's  office.  The  other  party  may  cross-examine  those  wit- 
nesses, as  to  their  means  of  knowledge  and  the  grounds  of  their 
opinion,  or  may  attack  their  general  character,  and,  by  fresh  evi- 
dence, support  the  character  of  his  own  witness.^ 

The  rules  as  to  passing  publication,  &c.,  are  the  same,  mutatis  Publication, 
mutandis,  as  those  to  be  observed  in  ordinary  cases. 

Where  an  objection  is  established  to  the  competency  of  a  wit- 
ness, his  deposition  cannot  be  rfed ; "  but,  where  the  objection  is 
only  to  his  credit,  it  must  be  read  and  left  to  the  consideration  of 
the  Court  on  the  whole  evidence  of  the  case.* 


&c. 


1  Hinde,  375. 

2  Hinde,  375,  377.  If  the  witness  be  im- 
peacbed,  evidence  of  bis  general  good 
cbaracter  bas  been  held  admissible.  Eich- 
mond  V.  Richmond,  18  Yerger,  343;  1 
Greenl.  Ev.  §  461 ;  see  People  v.  Davis,  21 
Wend.  309. 


s  The  deposition  of  a  disinterested  per- 
son who  afterwards  becomes  interested, 
may  be  read.  Hitchcock  y.  Skinner,  1 
Hoff.  Ch.  21. 

4  Dixon  V.  Parker,  2  Ves.  219,  220. 
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